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ADVERTISEMENT. 


0 

The  Editor  of  these  Reports  cannot  permit  them  to  go  before  the  public 
unaccompanied  with  the  warmest  expression  of  his  gratitude  for  the  kind- 
ness with  which  he  has  been  permitted  to  perform  this  duty  by  those  to  whom 
the  right  to  the  MS.  has  now  devolved. 

Among  the  author's  numerous  MSS.  in  the  possession  of  the  Editor,  there 
appears  no  certain  indication  of  an  intention  that  these  reports  should  at  any 
time  be  published ;  but,  from  the  very  correct  state  of  the  MS.,  both  where 
it  is  in  the  author's  hand-writing  and  where  it  is  written  to  his  diction,  such 
intention  seems  far  from  improbable.  The  Editor  has  therefore  taken  very 
little,  if  any  liberty,  in  the  way  of  altering  the  language ;  his  only  task  has  been 
to  compare  these  reports  with  those  already  published  during  the  same  period, 
and  to  sdect  such  as  appeared  to  give  any  additional  information  as  to  the 
opinions  of  the  Court,  or  which  have  not  elsewhere  been  found. 

The  period  embraced  by  this  Collection,  from  1738  to  1768,  has  employed 
the  pens  of  some  of  the  ablest  men  who  then  sat  upon  the  Bench ;  and  it  is 
sufficient  to  mention  the  names  of  Kilkerran,  Elchies,  and  ICaimes,  to  show 
the  danger  of  coming  into  comparison  with  those  who  already  stand  so  high 
in  this  department.  The  Editor  is  far  from  wishing  either  to  institute  or 
excite  any  such  comparison,  and  he  is  deeply  sensible  of  the  danger  which  an 
author  must  incur  in  going  over  ground  which  is  so  pre-occupied ;  but  he 
hopes  that  this  drcumstance,  with  the  other  disadvantages  which  must  al- 
ways attend  posthumous  publication,  will  not  be  left  out  of  view  in  estimating 
the  merits  of  the  present  work ;  and  it  will  be  gratifying  to  him  if  the  pro- 
fession shall  be  of  opinion  that  any  additional  light  is  thereby  thrown  upon  the 


11 


■ 

prindples  which  guided  the  Court  in  the  detenmnation  of  the  many  import- 
ant cases  which  it  contains,  or  that  some  gleanings  are  thus  preserve!}  firom 
so  interesting  and  so  ample  a  field.  It  certainly  shows  that  the  author,  amidst 
his  other  pursuits,  was  far  from  inattentive  to  the  prepress  of  the  law,  or  to 
the  studies  more  peculiarly  applicable  to  his  own  profession. 

■ 

The  MS.  contains  notices  of  nearly  900  cases,  of  which  a  large  proportion 
has  been  suppressed  from  the  causes  above  alluded  to,  and  it  is  hoped  that 
little  superfluous  matter  has  been  introduced. 

If  the  Editor  has  not  availed  himself  of  some  very  kind  offers  of  advice, 
and  assistance,  in  the  performance  of  this  duty,  he  sincerely  trusts  that  this 
will  not  be  attributed  to  any  want  of  respect  for  the  quarter  from  whidi  such 
offers  proceeded,  or  from  his  not  duly  appredating  the  feelings  by  which  they 
were  dictated,  bi^t  rather  from  a  fear  of  being  troublesome,  and  a  wish  that 
the  whole  responsibility  should  rest  with  himself. 

Edinburgh,  February  1826. 
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DECISIONS 


OF  THE 


LORDS  OF  COUNCIL  AND  SESSION, 


BEPORTED  BY 


SIR  ALEXANDER  GIBSON,  OF  DURIE. 
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1622.    March  9*    The  Laird  of  Barns  against  The  Feuars  of  Craill. 

1  HE  Laird  of  Barns  having  of  old  feued  certain  of  his  lands  for  payment 
yearly  of  some  bolls  of  victual  to  be  payed  with  the  nxett  and  measure  of  the 
common  firlot  of  Craill,  and  thereupon  the  feuars  being  charged  to  make  pay- 
ment :  whereupon  controversy  being  betwixt  the  parties  anent  the  measure,  m 
respect  of  the  Act  of  Parliament,  discharging  all  metts  except  the  prick-mett, 
which  the  feuars  alleged  to  be  more  than  that  mett  of  Craill,  with  the  which 
their  bolls  were  of  old  payed  :  The  Lords  found  that  the  mett  of  Craill  men- 
tioned in  the  feu,  shoula  be  conferred  and  broken  with  the  prick-mett ;  and,  ac- 
cording as  the  same  was  less  or  more  than  the  said  prick-mett  was  established 
by  statute,  that  the  bolls  should  be  payed  now  according  to  the  quantity  which 
the  said  firlot  of  Craill  held,  but  with  the  measure  of  the  prick-firlot  now  allow- 
ed, to  the  which  the  same  should  be  proportionate ;  so  that  what  difference  is 
betwixt  the  measure  appointed  in  the  feu  and  the  firlot  established  by  Parlia- 
ment, whether  it  be  more  or  less,  it  shall  be  conformed  and  proportionate  to  the 
said  prick-mett,  without  loss  to  any  of  the  parties ;  and,  therefore,  the  Lords 
gave  commission  to  some  persons  m  Craill,  to  try  the  difference  of  the  metts 
loresaid,  and  to  break  the  measures  truly,  and  thereafter  to  make  report  to 
the  Lords. 
Act.  Nicolson  and  Ker.    Alt»  Hope.    Gibson,  Clerk. 
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1622.  :'$ferch  12.     Sir  William  Fairlie,  and  John  Fairlie's  Creditors, 
: '  •.  *       against  Jons  Fairlie*s  Relict  and  his  Executors. 

..^  Est-  the  action  betwixt  Sir  WilUam  Fairlie  and  umquhile  John  Fairlie's  credit 
.  *.to.^s,  and  John  Fairlie*s  relict  and  his  executors  ; — ^the  Lords  found  that  the  de- 
•'.>  f&nct's  executor  was  holden  to  employ  money  upon  annual-rent  for  the  life-rent 
/of  the  relict,  which  the  defunct  was  obliged  to  do  ;  albeit,  it  was  alleged,  both 
by  the  executor,  and  also  by  the  defunct's  other  creditors,  to  whom  the  defunct 
was  owing  moveable  debts,  that  that  deed  was  a  fact  of  that  nature,  which  was 
not  prestable  by  an  executor,  but  by  the  heir ;  and  that  the  executor  of  the 
defunct,  and  the  defunct's  moveables  should  be,  primo  loco,  answerable  for  pay- 
ment of  the  defunct's  moveable  debts  :  which  was  repelled  by  the  Lords  ;  ror 
it  were  not  equitable,  that,  because  the  party  provided  himself  of  an  heritable 
form  of  bond,  that  for  that  cause  he  should  be  in  worse  estate  than  they  who 
had  only  moveable  bonds. 

Act.  Peebles  and  Nicolson.  AlL  Hope.  Scot,  Clerk.  Vid.  penult.  June, 
1624,  Haliday  against  Edgar ;  11th  December,  1632,  Shaw ;  7th  December 
1627,  Porteous. 
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1622.    March  23.    Loud  Borthwick  against  The  Laird  of  Gallowsheills. 

The  lands  of  HowlatstoUn,  Prestoun,  Brock-house,  and  some  other  lands  be- 
ing united  by  the  B.  of  St  Andrew's  charter,  superior  of  the  whole  lands,  and  of 
the  lands  of  Halltree,  and  erected  in  a  tenantry  in  favour  of  the  Lord  Bortli- 
wick,  called  the  tenantry  of  Halltree ;  thereafter  the  good-man  of  Gallowsheills 
comprises  the  lands  of  Halltree,  with  annexes  and  connexes,  parts,  pendicles, 
and  pertinents,  and  some  other  of  the  same  lands  particularly  which  are  annexed 
to  Halltree  by  the  said  Charter  of  Union.  In  the  which  comprising  the  lands  of 
Howlatstoun,  and  some  others  of  the  united  lands  are  omitted,  and  not  spiecially 
comprised.  After,  Gallowsheills  resigns  the  comprised  lands  in  favours  of  the 
Lord  Borthwick,  who  is  infeft  therein  by  the  bishop,  upon  that  Tesignation, 
conform  to  the  words  foresaid  of  the  said  comprising ;  another  thereafter  takes 
a  gift  of  the  non-entry  of  the  lands  of  Ho'vflatstoun,  which  were  Sfeverally  com- 
prised. Whereupon  declarator  being* sought, — ^the  Lords  found  this  exception 
relevant  to  elide  the  non-entry,  viz.  that  the  Lord  Borthwick  was  infeft  upon 
the  compriser's  resignation  in  the  lands  of  Halltree,  with  annexes,  tonnexes, 
parts,  pendicles,  and  pertinents  thereof.  Which  infeftment  and  comjprising  of 
the  lands  of  Halltree,  bearing  that  clause  of  annexes,  connexes,  &c.  the 
Lords  found  comprehended  all  the  whole  lands  which  were  before  annexed  by 
the  Charter  of  Union  of  Halltree  in  a  tenantry  :  albeit  that  the  donator  to  the 
non-entry  alleged  that  the  comprising  and  charter  following,  whereupon  the  ex- 
ception was  founded,  comprehended  not  the  tenantry ;  and  that  the  tenantry 
was  not  comprised,  nor  the  whole  lands  of  the  tenantry,  but  only  the  lands  of 
Halltree,  and  not  the  whole  tenantry  thereof,  and  of  some  special  lands  of  the 
tenantry,  which  are  specially  comprised,  and  as  much  other  lands  of  that  te« 


DURIE.  ? 

nantry  omitted  out  of  the  comprising,  whereto  the  comprising  under  that  clause 
of  annexes,  &c.  could  only  be  extended ;  seeing  that  clause  could  only  be  in- 
terpreted, and  extended  to  the  pertinents  of  the  special  lands  enumerated  in  the 
comprising,  and  the  other  lands  omitted  out  of  the  comprising  could  not  be 
drawn  in  under  the  same.  Notwithstanding  of  the  which  answer,  the  exception 
was  sustained ;  and  the  Lords  found  that  the  lands  of  Halltree,  with  the  an* 
nexes,  &c.  thereof,  being  comprised,  was  all  alike  as  if  the  tenantry  wholly  had 
been  comprised ;  and  therefore  found  the  infeftment  extended  to  the  whole,, 
and  so  purged  the  non-entry  of  the  lands  acclaimed,  which  were  a  part  of  the 
tenantry. 

Act.  Belshes.  Alt.  Oliphant.  'Gibson,  Clerk.  Vid.  l6th  Jan.  1623,  Mr 
Hary  Aitkine,  where  this  concerning  Union  was  thereafter  otherwise  decided 
by  the  Lords.  Page  23. 


1622.    July  S.  Carmichael  against  Lermontbt. 

In  an  action  of  declarator  of  liferent  of  some  lands  which  wiere  holden  by  one 
Lermonth  of  the  Laird  of  Kilspindie,  and  pursued  by  Carmichael,  donator  con- 
stitute by  the  Laird  of  Kilspindie  ; — ^tbe  Lords  found  that  this  summons  need«^ 
ed  not  to  abide  continuation,  seeing  the  donator  produced  a  sasine  to  verify 
that  the  superior,  viz.  the  Laird  of  Kilspindie,  was  infefl  in  the  land,  and  that 
there  was  no  other  necessity  to  prove  any  more  that  a  continuation  might  ap- 

f>ear  to  be  requisite ;  for  that  part  of  the  summons^  that  the  defender  held  the 
ands  of  Kilspindie,  needed  not  be  proven,  seeing  he  might  disclaim  him  to  be 
his  superior : — and  so  found,  that  the  action  needed  not  be  further  delayed  by 
continuation.  And  this  is  contrary  to  the  decision  made,  2Sd  November,  1621, 
in  the  action,  L.  Muckall  against  Robert  Stuart ;  but  the  Lords  declared  in 
time  coming  they  would  decide,  where  the  like  question  occurred,  conform  to 
the  last  decision,  viz.  that,  in  such  cases,  there  should  be  no  continuation 
where  the*  superior's  sasine  is  shown,  and  the  defender  to  be  year  and  day  at 
the  horn. 

Act. Alt. .     Hay,  Clerk.     Vid.  23d  June   1625,  Lo.  Stor- 

month ;  6th  March,  1624,  Dowglass  ;  24th  March  1632.  L.  Lochinvarr. 
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1622.    July  24.    The  Laird  of  Lago  against  The  Bailik  of  HAiiLYwooD. 

In  an  action  of  double  poinding,  betwixt  the  Laird  of  Lagg,  as  Sheriff  of 
Dumfries,  and  the  Bailie  of  Hallywood,  for  an  unlaw  of  bloocC  the  Lords  pre- 
ferred the  bailie  to  the  sheriff,  because  the  baiUe's  decreet  waa  given  beiore 
the  sheriff's ;  albeit  the  sheriff  had  done  the  first  diligence,  by  the  first  citation 
and  first  process ;  by  reason  the  bailie's  decreet  was  long  before  the  sheriff's,  as 
Baid  is. 

Act.  Belshes  and  Cunningham.    Alt.  '  Gibson,  Clerk. 

Page  33*. 
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1622.    December  10.     The  Earl  of  Rothes  against  Gordon  of  Hallhead  and 

Cushny. 

In  an  action  of  reduction  pursued  by  the  Earl  of  Rothes,  against  Gordon  of 
Hallhead  and  Cushny ; — the  Lords  found  a  particular  Act  of  Parliament,  made 
in  favours  of  the  Earl  of  Rothes,  (whereby  all  deeds  done  since  a  certain  time 
therein  mentioned  to  any  person  in  the  EarPs  prejudice  were  annulled,)  to  be  a 
sufficient  Act,  and  valid  to  make  any  infeftment,  albeit  preceding  the  Act,  being 
done  since  that  time  designed  in  the  Act,  to  be  null :  albeit  it  was  alleged,  that 
these  private  Acts  could  not  be  of  force  to  take  away  parties'  private  rights  law- 
fully acquired,  who  were  not  specially  called  to  that  Act,  to  hear  their  rights  an- 
nulled, and  who,  if  they  had  been  called,  would  have  maintained  the  lawfulness 
of  their  rights,  that  the  same  could  not  be  taken  away }  for  it  was  alleged,  that 
all  such  particular  Acts,  which  are  purchased  by  parties,  upon  private  or  wrong 
information,  ought  not  to  prejudge  the  king's  good  subjects,  who  had  not 
faulted,  nor  had  been  called  nor  cited  thereto:  but  that  the  same  was  under- 
stood, and  should  be  understood,  when  any  question  arises  thereupon,  saho 
jure  cujusUbet ;  which  clause  and  tacit  condition  is  comprehended  and  under- 
stood to  be  in  all  such  Acts.  Which  allegeance  was  repelled  by  the  Lords,  see- 
ing they  found  they  could  not  be  judges  to  annnl  an  Act  of  Parliament  which 
was  clearly  conceived  and  had  no  difficulty  in  the  interpretation  :  but  the  said 
Act  standing,  it  was  not  within  their  judgment  to  decide,  whether  it  was  justly 
or  unjustly  statute ;  but  if  any  wrong  was  therein,  it  ought  to  be  tried  by  Par- 
liament. Neither  could  that  clause,  salvo  jure  ctijusHbetf  be  understood  to  be 
comprehended  in  that  Act ;  seeing  that  clause  would  be  contrary  to  the  tenour  of 
that  Act,  and  would  destroy  the  same  in  totuntf  and  so  could  not  subsist  to- 
gether. 

Act.  Hope.  Alt.  Nicolson  and  Burnet.  Gibson,  Clerk.  Fid.  27th  Novem- 
ber 1621,  JE.  Nitiisdale ;  25tii  July  1623,  E.  Nithsdale  j  2Sd  July  1684,  Lo. 
Herreis ;  23d  July  1625,  Pat.  Whitelaw ;  27th  July  16«6,  Finkson. 
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l6SS.    January  29.      James  Stuart,  Commissary  of  Dunkell,  against  Lord 

Gray. 

In  an  action  pursued  by  Mr  James  Stuart,  Commissary  of  Dunkell,  against 
the  Lord  Gray,  for  poinding  of  the  ground  for  an  annual-rent  owing  divers 
years  preceding  the  decease  of  umqunile  the  defender's  father,  who  was  al- 
lied to  have  died  at  a  certain  term  Ubelled ;— the  Lords  found,  that  that  sum- 
mons ought  to  abide  continuation,  because  it  bore  the  time  of  the  defender's 
father's  decease,  which  behoved  to  be  proven :  and  so  consisting  in  JactOf  that 
the  summons  ought  to  abide  continuation ;  it  being  an  action  of  poinding  of 
the  ground,  pursued  by  Mr  James  Stuart,  as  assignee-constitute  to  the  bygones 
of  tluit  annual-rent,  preceding  the  Lord  Gray's  decease,  by  him  who  had  right 
to  the  annual  rent 

Act.  M'Gill  and  Lawtie.    AU.  Aiton  and  Cheap. 
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1623.    Febrtforp  21.     John  Cunvinohame  against  Walter  Forrester. 

The  Laird  of  Glengarnock  having  bcHTOwed  1000  merks  from  Walter  For- 
rester, upon  his  lands  of  Boquhan,  which  he  wadset  to  him,  redeemable  upon 
that  sum ;  and  for  more  sure  payment  of  his  annual-rent,  having  assigned  to  nim 
the  teinds  of  certain  lands,  enumerated  in  the  contract  of  wadset :  this  wadset 
thereafter  being  desired  to  be  lawfully  redeemed  at  the  instance  of  Mr  John 
Cunninghame,  successor  to  the  Laird  of  Glengarnock,  in  his  right,  upon  the 
consignation  of  the  principal  sum  ;*^-the  Lords  would  not  sustain  the  order  of 
redemption,  because,  the  time  of  the  consignation,  the  redeemer  had  not  con- 
signed the  prices  of  the  victual  of  the  whole  teind-sheaves  of  the  lands,  assigned 
by  the  contract  to  Forrester,  for  the  annual-rent,  seeing  the  redeemer  was  in 
possession  of  the  teind-sheaves  of  one  of  the  lands  and  rooms  assigned :  Albeit, 
It  was  answered  by  the  redeemer,  that  he  could  not,  nor  ought  to  consign  no 
more  but  the  principal  sum,  because  the  bolls  whereto  the  teinds  extended  were 
not  specially  set  down,  neither  was  the  price  liquidated :  besides,  he  offered  to 
prove,  that  Forrester,  defender,  was  in  possession  of  a  great  part  of  the  teind- 
sheaves  of  these  lands,  which  were  assigned  to  him  for  his  annual-rent  continu- 
ally, since  the  date  of  the  contract  of  wadset ;  which  teind-sheaves,  possessed  by 
him,  far  surmounted  the  ordinary  annual-rent  of  1000  merks,  so  that  he  being 
possessor  of  more  than  satisfied  his  annual-rent,  he  needed  not  consign  further, 
but  his  order  ought  to  be  sustained ;  and,  if  he  had  right  to  any  other  teinds  by 
his  contract  for  bygones,  this  redemption  took  not  awav  his  right,  but  thereaf- 
ter he  might  pursue  therefor.  Notwithstanding  of  wnich  answer,  the  Lords 
found  the  redemption  could  not  be  sustained,  until  the  defender  was  first  satis- 
fied of  the  teinds  which  he  wanted ;  and«  tlierefore,  they  thereafter  ordained 
the  parties  to  condescend  upon  the  quantities  of  the  teinds  which  the  defender 
wanted,  that  the  Lords  might  modify  the  prices  of  the  bolls,  and  cause  pay  the 
same  to  the  defender ;  which  being  payed  presently,  with  the  principal  sum, 
they  would  sustain  the  order,  and  not  otherwise.  And  this  was  done  notwith- 
standing of  the  Act  of  Parliament,  1592»  which  appoints  wadsets  of  victual  to  be 
lawfidly  redeemed  by  payment,  or  consignation  of  ten  for  each  hundred ;  and 
that  the  pursuer  subsumed,  that  the  defender  was  payed  of  ten  for  each  hun«* 
dred,  by  the  retention  and  possession  of  the  teinds,  which  extended  to  a  greater 
quantity. 

^Act.  Hope.  AU.  M*GiU.  Gibson,  Clerk.  Fid.  6th  July  1630,  Nisbet 
against  £.  of  Cassils. 
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1623.    February  22.        Irving  against  Lord  Graitney,  &c. 

In  an  action  of  ejectidn,  pursued  by  one  Irving  against  old  Graitney,  his  son, 
and  oye  ; — ^the  Lords  founa  it  sufficient  probation  to  infer  sentence  against  old 
Graitney ;  albeit,  it  was  proven  that  the  ejection  was  actually  committed  by 
the  son  and  oye,  and  not  by  the  good-sir  j  because  the  witnesses  proved  that 
the  good-sir  lent  to  his  son  and  oye,  horses  to  till  the  land  after  the  ejection, 
and  that  he  gave  them  seed  also  to  sow  the  ground  after  the  same. 

Hay,  Qerk.  Page  50. 


DURIE.  J62a 


162S,    Fehniarjf^  25.        Maey  Lyon  against  Sir  Robert  Scot. 

Sir  Robert  Scot,,  eldest  lawful  son  to  Sir  Robert  Scot  of  Thirlstane,  by  his 
obligation  given  to  Mary  Lyon,  obligeth  him  to  take  her  to  his  wife  ;  and  also 
obligeth  him,  how  soon  he  or  his  heirs  should  succeed  to  his  father's  living  of 
Thirlstane,  to  infeft  the  said  Mary  in  an  annual-rent  of  1000  merks,  to  be  up- 
lifted out  of  the  said  lands  and  living  of  Thirlstane.  Sir  Robert  after  his  mar- 
riage with  the  said  Mary,  being  deceased,  Mary  having  registered  the  bond 
against  a  brother  of  the  said  umquhile  Sir  Robert,  who  was  served  heir  of  line 
to  the  defunct ;  and  against  the  father  who  was  served  heir  of  provision  to  him, 
for  the  defunct,  the  time  of  the  bond  and  before,  stood  infeft,  and  the  heirs 
gotten  of  his  body,  in  some  lands  conquished  by  his  father  to  him,  which  were 
not  of  the  old  living  of  Thirlstane,  which  were  by  the  infeftment,  in  case  of 
failyie  of  heirs  gotten  of  his  own  body,  provided  to  his  father  and  his  heirs,  and 
60  he  succeeded  to  his  son  in  these  lands,  as  heir  to  him  by  provision ; — and  they 
being  charged  for  implement  of  this  bond,  the  letters  were  simpttciter  suspended 
for  the  heir  of  line,  who  was  ordained  first  by  the  Lords  to  be  discussed,  in  re- 
spect  of  the  tenour  of  the  bond,  whereby  the  maker  obliged  him  and  his  heirs, 
how  soon  they  should  succeed  to  his  father's  lands  of  Thirlstane,  then  to  infeA; 
her ;  and  true  it  is,  that  the  father  was  yet  in  life,  so  that  he  could  not  succeed 
to  these  lands,  and  so  could  not  be  debtor  to  her.  This  reason  was  found  re- 
levant to  liberate  the  heirs  of  line,  and  thereby  he  was  found  sufficiently  to  be 
discussed;  and  thereupon  execution  being  sought  in  the  second  place  against 
the  father,  who  was  served  heir  of  provision  to  his  son  in  the  foresaid  other 
lands-;  the  father  using  this  same  reason  of  the  heir's,  founded  upon  the  tenour 
and  quality  of  the  bond  ;  that  albeit  he  succeeded  to  his  son  in  the  lands  fore* 
said,  by  the  provision  of  the  infeftment,  yet  he  had  not  succeeded  to  him  in  the 
lands  of  Thirlstane,  wherein  his  son  was  never  infeft,  but  whereof  himself  was 
ever  heritor,  and  to  which  his  son  could  pretend  no  right,  and  so  he  could  not 
be  obliged  ;  for  it  were  a  dangerous  example  to  authorize  a  bond  given  by  the 
son,  thereby  to  bind  the  father  without  his  consent,  or  any  deed  done  by  him, 
to  fulfil  the  son's  obligation  in  an  act  contracted  by  himself,  without  advice  of 
the  father.  This  reason  was  not  sustained  for  the  father,  but  the  letters  and 
charges  were  ordained  to  have  execution  against  him,  in  respect  he  was  heir  by 

1)rovision  to  his  son,  and  that  he  was  possessor  of  the  lands  of  Thirlstane,  after 
le  had  served  himself  heir  of  provision  to  his  son,  by  the  same  manner  as  he 
possessed  the  said  lands  before  that  service. 
Act.  Hope  and  Scot.    Alt.  Nicolson  and  Lermonth.    Gibson,  Clerk. 
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1623.    March  I.        James  Williamson  against  Archibald  Law. 

In  an  action  pursued  by  James  Williamson  against  Mr  Archibald  Law,  who  was 
made  assignee  to  an  obligation  made  to  one  William  Hannage  and  Dickson  his 
spouse  by  Mr  Robert  Williamson,  and  certain  others  his  cautioners,  containing  the 
sum  of  2000  merks  j  which  assignation  the  said  James  Williamson,  heir  and  execu* 
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tor  to  the  said  Mr  Robert,  desired  by  his  summons  to  be  assigned  back  again  by 
the  said  Mr  Archibald  Law  to  him,  as  being  made  in  favours  and  to  the  use  of  the 
said  Mr  Robert  himself,  who  had  only  borrowed  the  said  Mr  Archibald  Law's 
name  in  trust  to  his  own  behoof,  he  being  his  sister's  son,  on  whom  he  might 
have  reposed  and  concredited  the  same ; — the  defender  compeared  in  this  cause, 
and  defended,  contentiously,  that  this  assignation  which  was  filled  up  with  his 
name  at  the  desire  of  the  said  Mr  Robert,  who,  as  the  defender  alleged,  had 
freely  given  the  same  to  him ;  likewise  it  was  registered  in  the  books  of  Council, 
bearing  his  name,  and  letters  raised  thereupon  before  the  decease  of  the  said 
Mr  Robert ;  and  therefore  could  not  by  any  presumption  be  taken  away  from 
him,  upon  pretext  of  borrowing  his  name  and  trust,  the  trial  whereof  ought 
only  to  be  taken  by  writ  or  the  defender's  oath  ;  and  that  the  writ  perfected 
could  not  be  destroyed,  nor  otherwise  taken  away.  The  Lords  examined  in 
this  cause  certain  persons  witnesses  who  knew  of  the  trust,  albeit  they  were  not 
inserted  in  the  assignation,  which  they  did  ex  officio  :  and  by  their  declaration, 
albeit  the  assignee  was  solemnly  examined,  and  denied  the  trust,  and  took 
upon  his  conscience,  that  the  assignation  was  made  to  himself,  and  to  his  own 

f)Toper  use,  by  the  free  gift  of  the  same,  procured  to  him  by  the  said  Mr  Wil- 
iamson  his  mother-brother,  and  albeit  the  same  was  registered  in  Mr  Robert's 
time,  and  so  was  made  the  assignee's  evident  in  his  own  time ;  yet  they  found 
the  same  to  be  done  in  trust,  and  therefore  ordained  the  defender  to  make  re- 
trocession of  the  said  assignation,  in  favours  of  the  said  pursuer  representing 
the  said  Mr  Robert. 

Act.  .     Alt.  Russel.      Scot,  Clerk.       Fid.  27th  July   1624,    Lady 

Stanypeth. 
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1623.    March  4.      The  Earl  of  Linlithgow  against  John  Sharp. 

In  an  action  of  compt  and  reckoning  betwixt  the  Earl  of  Linlithgow  and  Mr 
John  Sharp, — the  Lords  sustained  an  obligation  granted  for  repayment  of  tailyied 
monies,  according  to  the  species  of  money  granted  to  be  received  by  the  ob- 
ligation ;  and  found  that  the  party  obliged  ought  to  repay  the  same,  according 
to  the  prices,  as  that  sort  of  monies  was  worth  and  gave,  the  time  when  the  ob- 
ligation was  pursued,  without  defalcation. 

Act.  Nicolson,  younger.     Alt.  per  se  and  Stuart.     Gibson,  Clerk. 
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1623.    March  9rj.  Smith  against  The  Bailies  of  Elgin. 

Smith  having  pursued  the  bailies  of  Elgin,  for  a  debt  owing  to  him  by 
for  the  which  his   debtor  being  apprehended,    and  put  in  ward 


by  them,  by  letters  of  caption,  they  thereafter  suffered  him  to  pass  out,  and 
repair  in  their  free  and  public  streets  as  a  free  person  :  The  baiUes  excepted, 
that  thev  ought  to  be  assoilyied,  because  they  having  taken  the  debtor  conform 
to  the  charge  executed  against  them,  he  was  put  to  liberty  by  virtue  of  a  charge 
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executed  against  them  at  the  instance  of  the  debtor,  who  had  obtained  suspen^ 
sion  of  the  pursuer's  decreet.  The  Lords  repelled  this  allegeance,  in  respect 
the  pursuer  offered  to  prove,  that  before  the  suspension  was  purchased  by  hi& 
debtor,  and  before  any  charge  was  given  to  the  bailies  to  put  him  to  liberty, 
the  debtor  was  out  of  ward,  and  had  free  course  by  repairing  to  the  streets  at 
divers  times.  Which  answer  the  Lords  found  relevant ;  for  the  Lords  found  it 
was  not  enough  for  the  magistrates  to  incarcerate  and  take  the  rebel,  except 
he  were  detained  in  prison,  and  kept  therein,  until  he  were  freed  by  order 
of  law ;  and  therefore,  albeit  he  was  thereafter  ex  post  facto  relieved  by  a 
warrant,  yet  they  stood  debtors  to  the  party,  because  he  was  put  out  of  ward 
before  they  had  any  warrant :  neither  was  this  respected  by  the  Lords  to  free 
the  bailies,  that  they  offered  to  restore  him  to  ward  cum  omni  causa^  and  that 
any  freedom  he  had  before  the  suspension,  they  would  be  answerable  therefor 
to  the  pursuer,  concerning  any  deed  done  to  his  prejudice  during  that  time, 
whereby  he  might  be  found  less  solvendo^  than  when  he  was  put  first  in  ward  ; 
and  so  seeing  the  party  had  no  prejudice,  and  that  they  should  enter  the  rebel 
cum  omni  causa,  they  ought  not  to  be  decerned  to  pay  the  debt.  Which  alle« 
geance  was  repelled ;  for  the  Lords  found,  that  the  warding  is  a  punishment  of 
the  debtor,  from  the  which  the  magistrates  cannot  relieve  him  at  their  own 
hand,  but  upon  hazard  of  the  debt ;  and  therefore  sustained  the  action. 

Act.  Lawtie,    Alt. .    Scot,  Clerk.    Vid.  SOth  March  1626,  Gemmel 

against  Bailies  of  Glasgow ;  and  20th  November,  1623,  L.  Aytoun. 
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1623.    March  28.    The  Master  of  Lauderdale  against  the  Vassals  of  the 

Priory  of  Haddington. 

The  priory  of  Haddington,  being  erected  in  a  temporal  barony  to  the  Master 
of  Lauderdale,  in  the  Parliament  16  years  :  in  the  which  Parliament  abo, 

Sir  John  Scot  obtained  a  ratification  of  his  infeftment  of  the  lands  of  Pittarchy, 
which  was  disponed  of  before  by  the  king,  to  be  holden  of  the  king,  by  virtue 
of  the  act  of  annexation  ;  the  same  lands  before  the  act  of  annexation,  being 
holden  of  the  abbey  and  priory  of  Haddington : — the  Master  of  Lauderdale  in- 
tents an  action  of  improbation  against  the  vassals  of  the  priory;  erected  to  him 
as  said  is,  and  amongst  others  against  the  said  Sir  John,  for  production  to  him 
of  his  evidents  of  the  said  lands.  In  the  which  action  the  said  Sir  John  com- 
pearing  and  defending  himself,  that  he  could  not  be  compelled  to  produce  at 
the  instance  of  this  pursuer,  in  respect  he  was  vassal  to  the  king  by  the  an- 
nexation ;  likeas  his  infeftment  so  granted  to  be  holden,  was  ratified  the  same 
time  by  that  same  Parliament,  wherein  the  erection  was  expede,  and  so  the  pur- 
suer was  not  his  superior  : — this  allegeance  was  repelled  by  the  Lords ;  and  the 
defender  ordained  to  produce  at  the  pursuer's  instance,  as  was  craved  by  the 
summons,  being  an  action  wherein  the  pursuer  alleged  all  the  writs  made  to 
him  by  the  priors,  or  since  by  the  king,  of  these  lands,  to  be  false. 

Act.  Hope.  Alt.  Stuart  and  Cunningham.  Scot,  Clerk.  Vid.  25th  July 
1622,  E.  NithisdaiL 

This  decision  in  my  opinion  solves  not  the  doubt,  if  Sir  John,  or  such  others 
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M  are  in  the  Hke  case,  or  have  been  vassals  to  the  lords,  who  have  obtained 
erection  of  the  benefices  after  rights  made,  by  virtue  of  the  act  of  annexation, 
to  others,  of  lands  to  be  holden  of  the  king  ;  but  the  doubt  remains  yet  unde* 
termined,  for,  in  this  decision,  there  was  a  necessity  for  Sir  John  to  produce/ 
seeing  he  was  called  to  produce  his  evidents  made  to  him  by  the  priors,  and 
sensine  as  false,  the  pursuer  who  might  do  all  that  the  priors  might  have  done^ 
had  reason  to  see  if  Sir  John  had  right  to  the  lands  or  not ;  but,  if  the  writs 
were  produced,  it  appears  yet  to  remain  free  and  unprejudged  to  the  excipient^ 
to  dispute,  in  its  own  time  and  place,  that  he  is  not  his  vassal,  but  only  the 
king's. 

Vid.  7th  February  1627,  John  Stuart.  ^ 


1643.    Jime  11.      The  King  and  the  Earl  of  Hume  against  Cranston. 

Litiscontestation  being  made  in  the  action  of  improbation  pursued  at  the 
King's  instance  and  the  Earl  of  Hume's  against  Cranston  of  Moristou,  an  in- 
cident being  raised,  only  at  the  Earl  of  Hume's  instance,  for  proving  of  such 
points  as,  by  the  act  of  litiscontestation,  were  admitted  to  his  probation  ;.  whick 
incident  was  not  also  raised  at  the  king's  advocate's  instance  ;-^tbe  Lords,  not<« 
withstanding  thereof,  sustained  the  incident,  because  the  advocate  concurred 
and  declared  that  he  insisted  therein  with  the  party. 

Act.  Hope  and  Belshes.    Alt.  Nicolson  and  Craig.    Vid.  10th  February  1624^ 
£.  Buckcleugh  against  Lord  Yester^  and  the  cases  ther^.. 
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1623.    June  23.      The  Earl  of  Marr  against  Lord  Elphingstoun. 

In  an  improbation  pursued  by  the  Earl  of  Marj  against  the  Lord  Elphing- 
stoun,  as  use  is  in  such  cases,  there  being  a  general  clause  in  the  summons^ 
whereby  the  defender  was  called  to  produce,  by  and  attour  the  particular  evi- 
dents especially  set  down  in  the  summons,  all  and  wliatsoever  writs  and  evi- 
dents,  made  by  such  or  sudh  personi^  of  the  lands  libelled^  as  such  summons^ 
Usually  proports ;  and  incident  being  used  by  the  defenders,  for  recovering  of 
the  same  writs  specially  libelled ;  in  the  which  incident  the  defenders,  who  wer# 
thereby  called  as  havers,  were  also  called  for  having  all  and  sundry  other  writs, 
conform  to  the  general  clause  contained  in  the  summons  of  improbation :  which 
general  clause  of  the  incident  being  quarrelled  by  the  pursuers  of  the  principal 
cause  of  improbation,  alleging  that  that  generality  could  not  be  sustained  in 
that  incident,  because  no  person  could  be  convened  as  haver,  except  of  some 
particular  designed  writ,  and  ndt  of  such  generality,  whereupon  no  improbation 
could  be  led  ;  and  albeit  tliat  clause  was  contained  in  the  principal  summons  of 
improbation,  yet  that  could  not  be  a  reason  to  sustain  that  general  clause  in  the 
exhibition  or  incident,  seeing,  in  the  improbation,  he  was  notliolden  to  prove  any 
thing,  but  conceived  his  libel  negative^  that  there  were  never  such  evidents,  and 
if  any  was,  the  same  were  false :  against  the  relevancy  of  the  which  generality 
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the  parly  could*  obtrude  no  argument ;  whereas  the  defender,  by  his  incident, 
alleges,  positive  et  affirmative^  that  these  evidents  were  false,  and  that  they* 
are  in  the  parties'  hands  whpm  he  convenes,  which  of  necessity  ought  to  compel 
the  user  of  the  incident  to  condescend  specially  what  writs  these  are,  which  he 
positive  affirms  to  be,  and  that  the  same  are  in  the  defender's  hands,  called  for 
by  the  incident ; — the  Lords  found,  that  this  incident  could  not  be  sustained  in 
the  general  clause,  albeit  that  clause  was  as  general  in  the  principal  summons 
of  improbation,  except  the  pursuer  and  user  of  the  incident  were  special  upon* 
all  the  particular  writs  for  which  the  defenders  were  convened  in  that  incident ;. 
and  therefore  ordained  the  user  to  condescend  specially  upon  each  particular 
writ  for  fiie  which  he  craved  the  incident.  Which  being  specially  condescended 
upon,  the  Lords  sustained  the  incident,  but  not  for  the  general  clause. 
Act.  Hope  and  Alton.    Alt.  Nicolson  and  Stuart.     Scot,  Clerk. 
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1623.    June  24.  Lady  Winton  against  Scot. 

In  an  action  of  spuilyie  of  teinds,  the  Lady  Winton  against  Scot, — the  Lords 
would  not,  after  litiscontestation,  sustain  an  exception,  the  defender  being  then 
compearing,  who  was  absent  in  the  process  when  litiscontestation  was  made, 
albeit  it  was  the  first  term  of  probation,  and  no  witnesses  then  received,  when 
he  offered  to  propone  it,  thougn  founded  upon  the  Act  of  Parliament  for  requiring 
of  teinding,  and  upon  teinding  and  intromitting,  conform  thereto.  Which  ex- 
ception was  not  received,  albeit  at  the  first  term  proponed ;  because  some  part 
thereof  consisted  in  facto^  which  could  not  instantly  be  verified,  albeit  the  most 
part  was  verified  instantly. 

Act.  Stuart     Alt.  Scot.    Gibson,  Clerk. 
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1623*    June24i.        Act  of  Sederunt  anent  Comprisings. 

A  STATUTE  was  made  by  the  Lords,  that  all  comprisings  which  should  not  in 
time  coming  be  executed  upon  15  days  free,  betwixt  the  day  of  the  denunciation 
and  comprising,  should  be  found  null  j  and  sicklike,  all  bypast  comprisings 
which  had  that  defect,  should  also  be  found  null,  except  only  such  bypast  com- 
prisings whereupon  charter  and  sasine  had  followed,  and  which  were  clad  with 
real  possession  of  that  which  was  comprised : — and  that  nullity  to  be  received 
summarily,  either  by  exception  or  action. 
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1623.    Jtdy  3.  Hunter  against  Watson. 

A  transferring  being  pursued  at  the  instance  of  one  Hunter,  as  son  and 
heir  to  his  father,  who  had  contracted  with  one  Watson,  and,  upon  the  contract, 
had  charged  him  for  implement  thereof;  which  charges  were  suspended  by  Wat- 
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son,  and  caution  found  by  him  at  the  time  of  the  granting  of  the  suspension/ 
as  use  is;  and,  before  the  discussing  of  the  suspension,  Hunter  the  charger  dies : — 
this  contract,  with  the  act  of  caution  and  suspension^  was  desired  to  be  transfer, 
red  in  the  heir  of  that  Hunter  who  charged.  Which  the  Lords  sustained,  and 
fouod  that  there  was  no  necessity  of  a  new  charge,  but  that  the  cautioner  m  the* 
suspension  remained  obliged,  notwithstanding  of  the  charger's  decease,  in  res- 
pect the  cautioner  and  principal  suspender  himself  were  both  in  life. 

Act.   Haliburton.      Alt.  Russel.     Gibson  Clerk.     Vid.  21st  March,  1623, 
Cunninghame  against  E.  of  Glencairn  j  2Sd  December  1630,  Mr  Robert  Hart. 
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1623.    July  25.    The  Earl  of  Niths^dale  against  ■■■ 

Earl  Nithsdale,  infeft  as  heir  to  his  brother,  pursuing  removing  from  certain 
lands;  the  defender  compearing,  and  alleging  an  infeflment  granted  by  the 
King's  Majesty  to  him,  proceeding  upon  the  forfaultry  of  the  pursuer's  bro- 
ther,  and  possession  conform  thereto ;— the  Lords  repelled  this  allegeance, 
because  the  pursuer  replied,  that  the  forfaultry  whereupon  the  excipient's  right 
depended  was  reducecf.  Which  reply  the  Lords  found  relevant  to  be  received 
in  the  process  summarily,  but  any  reduction  to  take  the  defender's  right  away 
flowing  from  the  forfaulter ;  notwithstanding  that  the  defender  duplled,  that,  in 
the  same  Parliament  wherein  the  forfaultry  was  reduced,  there  was  an  express 
Act  made,  that  what  was  done  in  that  Parliament  should  not  prejudge  particular 
parties,  viz.  the  Act  salvo  jure  cttjuslibet ;  and  so,  he  being  a  party,  having  in- 
terest, and  not  called  to  that  reduction  of  the  forfaulture,  cannot  be  prejudged. 
Which  duply  was  repelled. 

Act.  Hope.  Alt.  Belshes.  Gibson,  Clerk.  Vid.  10th  December  1622,  E.  of 
Rothes ;  penult.  June  1627,  John  Stuart ;'  and  7th  February  1627,  John  Stuart ; 
ult.  March  1627,  Lo.  Balmerinoch ;  27th  November  1621,  E.  Nithsdale ;  2Sd 
July  1624,  Lo.  Harris ;  2Sd  July  1^25,  Patrick  Whitelaw ;  27th  July  1626,  Fin- 
lason  against  Cunningham. 
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1623.    Jult/  25.  "  • against 


In  an  action  —————  against  ,  for  redemption  of 

lands,  the  defender,  compearing,  desired  the  money  to  be  exhibited  before  the 
Lords,  that  he  be  not  frustrate  thereof,  and  thereafter  was  content  that  sen- 
tence  should  pass ; — ^the  Lords  found-  the  pursuer  could  not  be  compelled  to 
exhibit  the  money  ;  seeing  he  had  consigned  the  same,  conform  to  the  order  of 
the  reversion ;  and  could  not  be  further  compelled  to  consign  the  same  before 
the  Lords,  and  to  take  it  up  where  he  had  consigned  it  the  time  of  the  order, 
seeing  the  order  was  not  quarrelled. 

Act.  Alt.  Belshes.  Tifrf.  7th  December  I68I,  Grierson  against  Gordon. 
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']  623.    Julg  9Q.    The  King^s  THE8Atj»!&ft  gainst  Monteith* 

Int  Efi  action  betwixt  ihe  Kinged  Thesawer  and  Robert  Monteith,  for  «uft. 
pending  of  tbe  chaiges  executed  against  tbe  aaid  Robert^  for  payment  ^f  hit 
duties  of  Eglisham  ;«^tke  Lords  found,  that  a  discharge  granted  to  the  sai4 
Robert,  by  one  who  i/v^ae  chamberlain  at  the  time  of  the  payment  of  the. year's 
duty,  whereof  tbe  terms  of  payment  were  none  of  tbem  come,  the  time  when  th^ 
discharge  was  granted,  could  not  liberate  him  of  that  year's  duty ;  and  ordained 
him  to  pay  the  same  again,  notwithstanding  of  that  discharge ;  reserving  to 
him  his  action  of  repetition  against  the  alleged  chamberlain,  giver  of  the  dis- 
charge, prout  dejure. 

Act.  King's  Advocate.    Ait.  Mouat.    Hay,  Clerk. 
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i6S8.    July  29* 


John  Stuart  tEgaimt  Tdemino. 


In  an  action  betwixt  John  Sti»rt  and  Ileming,*«-the  Lords  found,  that  ft 
bond  bearing  to  pay  annual-rent,  albeit  it  had  not  a  clause  of  wfeftmenl^  was  gf 
the  nature  of  xin  lieritable  bond,  and  was  not  a  tnoveaUe  band* 

Fid.  penult.  June  16S4,  £dgar  against  HalUday* 
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16«8.    November  19. 


Xer  against  Oox^third  and  Patersok. 


In  an  action  betwixt  Ker  against  Colthir d  and  Paterson,*— the  Lords  found 
that  an  arrestment  might  be  used  for  a  debt,  contained  in  an  obligation  madefto 
him  who  arrested,  whereof  the  term  of  payment  was  not  come  at  the  time  of 
the  making  of  the  arrestment ;  and  also  found  that,  where  two  parties,  contend- 
ing upon  priority  of  diligence,  and  for  the  benefit  of  prelation  in  their  debt,—, 
that  seeing  they  both  had  done  all  diligence  which  lawfully  and  possibly  every 
one  of  them  might  have  done,  and  nothing  omitted,— that  albeit  the  one  party 
was  sometime  before  the  other  in  diUgence,  yet  that  thejefore  he  should  jiot  b^ 
preferred  to  the  other  for  bis  whole  debt,  but  that  it  should  be  proportionably 
divided. 

Act.  Hope.  Alt.  — .  Scot,  Clerk.  Fid.  1st  March  1628,  L.  Blak ;  26th 
February  l6Sd,  Rutherford ;  ^th  February  1684,  Wood  agaimt  Waddel ;  21at 
February  1624,  Brown  against  L.  JohnstcHin ;  S8d  Macch  1624,  Brown  against 
Haliburton. 
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16^3.  December  12*    A»»W^  C<QWFcat  cgmM  Ki^hoen. 


Im  a  reduction  aiilibe  inM^nce  ^  Andrew  Cowper  agamst  KiQloch^-^the  I>>rds 
fbundt  that  the  atatKite  of  dyvoury  extended  not  tp  byp^t  deeds  4oBe  by  dy^ 
WQssm  to  their  creditof$»  Wibiieh  were  aujthor^sed  \yy  depr<s^  before  the  ;8aia  ^t»r 
tuie. 

Act.  Hope  Aod  J^icolaoB  youdP^r.  ^/If.  Si^art  ft^d  Mpwfit.  Scot^  jC!2&r/ir. 


1628,     December  18.  Mowat  against  Mo  wax. 

It  was  controverted  this  day,  in  an  action  tetwixt  Mowat  against  Mowat,  if  a 
decreet,  given  against  a  party  as  lawfully  charged  to  enter  heir,  should  hinder 
the  same  party,  beiiig  charged  at  another  party's  instance,  -to  enter  heir,  and  ^ 
pursued  hoc  nomine^  to  renounce  to  be  hem  In  this  process,  seeing  many  of 
the  Loxds  contefided,  that,  w  long  as  the  other  decneet  stood  giveo- against  bim 
as  chai^ged  to  >eiiter  jbeir,  it  would  ever  prove  against  him  in  all  processes  betwiiot 
other  parties  i  :aad  that  he  could  never  be  heard  to  renounce  to  be  heix,  whij^ 
taat  decreet  be  jredueed.  0(  which  opimoa  others  were  not ;  for  lih^n  ther^ 
needed  joot  anotkier  ^arge  to  center  heir  to  be  used  by  any  party,  but  that  other 
decreet  inter  dUos  would  serve  him,  without  a  charge  at  their  instance  j  which  iy ' 
not  allowable.  Bu^t  tbis  point  was  not  decided  this  day,  albeit  it  hath  been  die- 
1- before,  hoth^p  ^t  cfrntra,  as  it  was  then  affirmed  by  some  of  the  Lords. . 

Vid.  20th  July  1&96.    Harvie  against  Baron. 
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1624.    Jan.  VI.        Albxani>£B  Ikgus  against  DRUMiuOND. 

In  an  action  of  adiudication,  pursued  at  the  instance  of  Aiegcander  {nglis 
against  Drummond,  who  was  the  party  called  as  charged  to  enter  heir  to  bis 
debtor,  and  who  had  renounced  to  be  heir ; — The  Lords  sustained  the  action  of 
adjudication;  albeit  it  was  alleged  that  adjudication  could  not  be  sustained 
but  where  first  there  was  a  sentence  preceding,  declaring  the  debt  for  which 
the  adjudication  was  sought ;  which  this  pursuer  had  not,  seeing,  by  having  pur- 
sued the  defender  for  registration  of  the  bond,  he  was  assoilyied,  because  he 
renounced  to  be  heir,  and  so  the  bond  should  have  been  registered  cognitionis 
eausOf  which  is  not  di>ne«  This  aUegeasice  was  repelled,  because,  in  that  abaol- 
▼itor»  tilie  pursuer  protested  that*ne  might  have  action  contra  fuereditatem 
jacentem :  which  protestation  was  admitted  in  that  same  absolvitor  by  the  Lords. 
And,  being  admitted,  the  Lords  found  it  sufficient  to  produce  this  action,  and 
liiat  there  was  no  necessity  to  seek  any  other  decreet  of  registration  cognitionis 
aausa^  hut  sustained  the  process  upon  that  protestation  admitted. 

Act.  Kinross.    Alt.  *■■■■  Gibson,  Clerk, 
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1624.    Feb.  21.  Stuart  against  Sib  George  Hume. 

In  an  action  betwixt  Stuart  and  Sir  George  Hume,— the  Lords  preferred 
and  admitted  the  answer  of  a  person's  majority,  against  an  allegeance  of  that 
person's  minority ;  which  was  repelled,  albeit  he  who  alleged  minority  produced 
an  extract  out  of  the  minister's  books,  of  the  time  of  the  baptism  of  the  person 
whose  age  was  controverted,  and,  conform  thereto,  asserted  also  to  prove  that  she 
was  bom  at  such  a  time  particularly,  whereby  she  would  be  found  yet  to  be 
minor;  which  was  repelled,  because  the  party  offered  to  prove  majority  by 
sufficient  lawful  probation  ;  wherein  he  was  preferred,  as  said  is. 

Act.  Craig.     Alt.  Nicolson. 
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1624.    Feb.  9,5.     Ferne  against  Captain  Wishart's  .Heirs. 

In  the  cause  of  Captain  Wishart's  Heirs,  whereof  mention  is  made^  18th  Feb* 
1624, — the  Lords  found  that  an  assignation  made  by  umquhile  Captain  Wish- 
art,  to  a  debt  owing  to  him,  after  the  date  of  that  bond  mentioned  and  control 
verted  in  that  cause,  and  made  to  the  same  person  to  whom  that  bond  was 
given,  and  containing  as  great  or  greater  sums  than  the  sums  in  the  bond^ 
and  payment  made  to  the  assignee  thereof,  conform  to  the  assignation, — ^was  not 
enough  to  take  away  the  foresaid  preceding  obligation,  or  to  liberate  the  heic 
therefrom ;  seeing  the  assignation  was  not  made  for  that  cause,  but  that  the  same 
bore  to  be  made  for  sums  paid  to  the  cedent,  and  confessed  by  him  in  the 
assignation : — ^and  found  it  not  relevant,  where  it  was  referred  to  the  assignee's 
oath,  that  no  sums  Were  paid  therefor ;  for,  albeit  it  were  so,  yet  the  cedent 
might  confess  the  receipt  of  money  which  he  received  not,  and  so  the  assigna- 
tion ought  not  to  take  away  the  prior  bond,  by  the  alleged  presumption  of 
payment  and  satisfaction,  by  virtue  of  that  posterior  assignation,  which  had  no 
mention  or  relatiofa  to  the  bond,  or  sums  thereof.  Partibus  ut  illic  comparentibus. 

Vid.  24th  July  1623,  Stuart;  4th  February  1623,  Guild  j  13th  November, 
1624,  Wallace  of  Elderslie, 
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1624.    February  26.  Aikman  against  Hunter. 

In  an  action  betwixt  Aikman  and  Hunter, — ^the  Lords  found, — ^where  a  debtor 
is,  by  his  bond,  obliged  to  his  creditor  in  a  certain  sum,  and,  after  this  bond,  this 
same  creditor,  by  another  posterior  obligation,  granted  him  to  be  owing  to  his 
said  debtor  a  certain  sum, — that  this  posterior  bond,  granted  to  the  former 
debtor,  ought  not  to  import  liberation,  to  the  debtor,  of  the  preceding  debt :  as 
if,  through  the  creditor's  acknowledging  him  to  be  addebted,  by  virtue  of  the. 
posterior  bond,  to  him  who  was  debtor  by  the  prior  obligation,,  the  first  debt 
should  be  presumed  to  become  extinct  and  to  cease,  and  that  the    creditor 
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cottld  ndt  challenge  any  debt  owing  to  him,  seeing  he  was  bcfcome  himself 
debtor  to  him  to  whom  he  was  creditor.  Which  prior  debt,  the  Lords  found, 
was  not  taken  away  by  the  foresaid  posterior  bond,  upon  any  pretence  that  he, 
who  was  a  prior  creditor,  needed  never  to  have  constituted  himself  debtor 
thereafter  to  him  who  was  standing  addebted  unto  him ;  seeing  he  might  have 
allowed  or  defalked  the  preceding  debt,  which  is  probable,  and  presumed  he 
did,  before  he  gave  a  new  bond  to  him  who  was  standing  his  debtor  before,  as 
said  is.  Which  presumption  the  Lords  found  not  sufficent  to  extinguish  or  take 
away  the  first  bond,  but  found  that  both  the  bonds  might  subsist,  and  that  the 
last  should  only  compense  the  first  bond  pro  tanto. 
Act.  Lawtie.     Alt.  ■/    GihsoUy' Clerk. 
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1624.     February  Tl.     Maxwel  of  Pollock  against  Maxwel  of  Cowhill. 

Ix  an  action  of  reduction,  at  the  instance  of Maxwell  of  Pollock 

against Maxwel  of  Cowhill,    for  reduction  of  an  heritable  right  of 

lands  holden  of  the  abbacy  of  Melross,  upon  the  reason  of  anteriority,  because 
the  pursuer  was  first  infeft  and  first  confiritaed,— -the  defender  compearing,  and 
proponing  an  exception  that  there  was  a  submission  betwixt  the  parties*  fathers 
(they  then  being  infeft  in  the  lands,)  of  all  controversies  betwixt  them,  to  certain 
judges,  whereupon  decreet  followed,  by  the  which  the  right  to  the  lands  libel- 
led was  decerned  to  pertain  in  all  time  coming  to  the  excipient ;— this  excep- 
tion  was  not  sustained  :  for  the  Lords  found  this  decreet  not  sufiScient  to  main- 
tain the  defender  in  the  right  of  the  lands  controverted,  proceeding  upon  a 
subniission  of  the  tenour  foresaid ;  for  the  Lords  found  that  a  submission,  where- 
in parties  submitted  all  controversies  generally,  could  not  be  a  warrant  to  de- 
cide the  heritable  right  of  the  lands  to  pertain  to  one  of  the  parties  and  to  take 
the  same  away  from  the  other  party ;  except  either  the  right  of  the  lands  had 
been  especially  submitted,  or  else  that  the  same  had  been  given  in  by  the  par- 
ties in  their  claims  before  the  judges  :  and  that  the  general  clause,  submitting 
all  controversies  betwixt  the  parties,  could  not  be  a  sufficient  warrant  to  pro- 
nounce that  decreet. 

Scot,  Clerk.     Vid.  15th  December  1631,  Dr  Kincaid  against  Aikenhead. 
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1624.    March  23.  Duff  against  Kellie. 

In  an  action  of  double-poinding  betwixt  Duff  and  Kellie,— the  Lords  would 
not  sustain  a  disposition  made  by  a  common  debtor  to  sundry  persons,  done  to 
one  who  was  a  conjunct  person,  viz.  brother-in-law  to  the  debtor,  bearing  to 
be  done  for  onerous  causes  and  for  satisfying  of  a  debt  owing  to  the  receiver, — 
except  the  said  party,  to  whom  the  same  was  made,  should  qualify  and  produce 
and  instruct  the  debts,  for  the  satisfying  whereof  the  said  disposition  was  made, 
otherwise  than  by  the  confession  contained  in  the  narrative  thereof.    And  the 
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Lords  repelled  the  allegeance,  whereby  the  party  alleged  tiiat  he  ought  not  to 
be  compelled  to  produce,  as  said  is :  seeing  he  alleged  that  the  party  ^ho  wa« 
maker  of  the  said  diBposition,  and  common  debtor,  as  said  is,  was  not  a  bank* 
nipt  the  time  of  the  acquiring  of  the  disposition  controverted,  but  was  a  fre* 
*  person,  not  being  at  the  bom  at  that  time,  and  who  had  goods  and  gear  of  hii 
own  answerable  to  have  satisfied  the  other  creditor  contiidictor,  by  and  attour 
this  land  disponed ;  so  that  it  was  lawful  to  him  to  have  taken  that  disposition^ 
etiam  ea:  cau$a  donationisy  albeit  there  had  been  no  other  cause  of  debt  nrece«« 
ding.  Which  was  repelled  by  the  Lords.  But  the  contrary  hereof  was  deciiaed,  ill 
the  action  betwixt  Mark  Ker  and  Hoppringle,  by  interlocutoF,  and  thereaft^ 
was  ordained  to  be  furtlier  heard. 

Act.  Mowat.  Alt.  Davidson  and  Boyd.  Gibson,  Clerk.  Vid.  20th  Fe- 
bruary  1622,  Young  against  Denniston ;  21st  Februaiy  1623,  Craw  against 
Irvine;  6th  March  1632,  L.  Garthland;  22d  November  1630,  Mark  Kerj 
28th  January  1625,  Livingstone. 
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1 624.    March  27.  Paip  against  Keith. 

"hf  a  suspension  of  a  decreet  given  by  the  sheriff  of  Aberdeen  betwixt  Paip 
and  Keith,  decerning  a  bond  to  be  registered,  and  payment  to  be  made,  by  the 
defender,  of  the  sum  of  money  contained  in  the  bond,  which  was  particularly 
expressed  in  the  decreet,  and  tne  defender  therein  decerned  to  pay  the  sum  j— * 
the  Lords  found  the  decreet  null  in  that  sa^e  suspension,  because  the  oblig^u 
tion  was  not  inserted  ad  longum  in  the  sentence,  albeit  the  substance  thereof  wag 
contained  therein  ;  for  the  defender  was  but  a  cautioner,  and  the  principal  was 
frot  convened,  and  the  obligation  not  being  inserted,  prejudged  t^  cautioner  of 
the  remeid  of  his  relief  against  the  principal  party. 
Ac^t.  'PsAp.    Alt.  Davidson  and  Russel.     Iiay^  Clerk. 
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1624.    March  Bl.        L.  RATtitAr  against  David  WfiDr^EKBUfRN. 

In  a  suspension,  raised  by  Rattray  against  Mr  David  Wedderburn,  as  as- 
signee constituted  to  the  liferent  of  an  annual-rent  and  profit  of  a  sum  of  a  thou- 
sand  merks,  pertaining 'to  Lord  Drumloquhy  his  cedent, — the  Lords  found  a 
liferent-right  was  not  cessable  by  a  cedent  being  at  the  horn  the  time  of  the 
making  of  the  assignation,  in  prejudice  of  the  creditor  at  whose  instance  he 
was  at  the  horn :  albeit  the  assignee  alleged,  that  the  Act  of  Parliament  prohibit- 
ing  such  assignations  to  be  made  by  rebels  extended  only  to  assignations  df 
goods  and*  gear,  which  were  merely  moveables ;  and  comprenended  not  liferent^ 
wTiich  he  alleged  might  be  assigned  by  a  rebel,  the  same  being  given  to  a  ctt* 
ditor  for  a  jtrst  cause.  Which  allegeance  was  repelled  ;  for  the  JLords  found  that 
such  liferents  could  hot  be  assigned  in  prejudice  of  the  creditor ;  and  this  lifoi^ 
rent  was  otrfy  constituted-  by  a  bond,  whereby  the  profit  of  the  sum  tt^s  €^dained 
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to  be  paid  to  the  father,  during  his  lifetime  j  but  this,  in  heritable   rights, 
liolds  not. 

Act.  Russel.  Alt.  Nairn.  Vid.  21st  March  1623,  Cunningham  against  E. 
Glencairnj  10th  February  1624,  Sir  John  Ker;  27th  January  1630,  Ross 
against  Hunie. 
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l624«    June  17.  Clerk  against  Brown; 

The  Lords  are  in  use  to  find  decreets  null,  which  are  given  by  any  inferior  , 
judges  upon  the  defender's  confession  and  consent,  where  the  said  confession 
and  consent  is  not  warranted  by  the  subscription  of  him  who  gives  the  same, 
extant  in  the  process  :  and  find  the  assertion  of  the  clerk,  or  his  minute  in  the 
process,  not  authorized  with  the  party's  subscription,  no  warrant  to  pronounce 
decreet  thereupon ;  except  that  the  said  confession  proceed  and  be  made  after 
citation  made  to  the  defender  to  compear  to  give  his  oath  of  verity,  before  the 
judge,  upon  the  libel  and  claim,  the  same  being  referred  to  his  oath ;  and  the 
term  circumduced.  Which  was  found  this  day  in  the  action  betwixt  Clerk 
against  Brown,  and  of  before  in  the  action  betwixt  Doctor  Jelly  and  John  Ury. 
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1624.  June  29.        Thomas  Edgar  against  William  Hallidat. 

In  an  action  of  registration  of  a  bond  made  by  umqiihile  Mr  James  Halliday, 
pursued  by  Thomas  Edgar  against  William  HaUiday,  as  served  heir  to  his  bro- 
ther, — ^the  Lords  sustained  the  action  against  him,  as  heir  served  :  albeit  it  was 
alleged,  that  no  action  could  be  granted  against  the  heir,  while  the  expiring  of 
year  and  day  after  the  defunct's  decease,  which  was  not  expired  in  this  case,  as 
was  provided  bv  the  7*  Act,  6  Pari.  Ja.  IV.  Which  allegeance  was  repelled, 
in  respect  that  the  defender  was  served  heir,  by  the  which  the  liberty  and  time 
of  a  year  after  the  defunct's  decease,  by  the  intention  of  that  Act,  is  only  grant- 
ed to  persons  to  deliberate  and  advise,  if  they  will  enter  heirs,  or  not ;  of  the 
which  liberty,  by  the  said  entering  heir,  he  haa  prejudged  himself. 
.  In  this  process,  also,  the  Lords  found,  that  a  bond  bearing  to  pay  annual, 
albeit  not  containing  a  clause  of  infeftment,  was  heritable,  and  so  was  ptestable 
by  the  heir  of  the  defunct  j  and  not  by  the  executor,  of  necessity,  as  if  tney  were 
only  liable. 

Act.  Lawtie.  Alt.  Craig.  Gibson,  Clerk,  Vid*  for  the  first  part  of  this  de- 
cision, 11th  November  1624,  L.  EUerslie ;  29th  July  1623,  Stuart  against 
Fleming ;  i/em,  12th  March  1622,  Fairlie }  for  the  last  part  of  the  decision, 
29th  March  1626,  Couston  against  Stuart. 
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^  1624.    June  9Q.  .  against  Fulwood. 

One  having  comprised  from  his  debtor  the  right  of  a  contract,  made  betwixt 
the  said  debtor  and  Fulwood,  after  the  comprising  pursues  Fulwood  to  hear  the 
contract  registrat ;  who  compearing,  alleged,  that  the  debtor,  from  whom  the 
contract  was  comprised,  was  dead  before  the  comprising,  and  offered  to  prove 
the  same.  Which  allegeance  was  repelled  in  this  place,  against  the  comprising 
standing,  and  the  party's  action  of  reduction  upon  that  ground  reserved  to  him. 

Act.  Belshes.  Alt. .  Hay,  Clerk.  Vid.  20th  November  1624,  L.  Lagg* 
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1624.    July  1.  Mo  WAT  against  Mowat. 

In  an  action  of  adjudication  betwixt  Mowat  and  Mowat,  the  Lords  found, 
that  this  and  the  like  adjudications  should  abide  continuation,  where  the  sum- 
mons wanted  a  privilege,  and  where  the  same  could  not  be  instantly  verified. 

Act.  .    Alt.  King. 
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1624.    July  2.  Laird  of  Hemsfield  against  Maxwel. 

L.  Hemsfield,  donator  to  the  ward  and  marriage  of  L.  Appilgirth,  pursu- 
ing declarator  thereupon ;  compeared  one  Maxwel,  who  had  a  right  to  certain 
of  the  lands,  which  fell  in  ward,  made  to  him  by  the  vassal,  bv  whose  de- 
cease the  ward  fell  j  and  alleged,  that  the  gift  and  pursuit  could  not  extend 
to  the  lands  disponed  to  him,  because  the  gift  of  ward  libelled  was  taken  to 
the  behoof  of  tne  L.  Appilgirth,  eldest  son  and  apparent  heir  to  the  vassal  de- 
ceased, the  excipient's  author,  who,  being  his  apparent  heir,  could  not,  by  any 
gift  of  ward,  or  anv  other  deed,  impugn  the  right  made  to  him  by  his  father, 
nor  come  against  the  same.  Which  allegeance  was  repelled,  in  respect  that  the 
eldest  son  might  as  well  have  procured  the  gift  of  ward  foresaid,  as  any  stran- 
ger J  so  that,  as  a  stranger  might  have  pursued  upon  the  right  of  that  ward,  and 
could  not  have  been  debarred  from  the  lands,  whereof  the  excipient  pretended^ 
to  have  right  from  the  defunct,  even  so  the  apparent  heir  to  the  4efunct* 
might  do  the  like,  except  that  he  had  been  heir  to  his  father,  or  that  the  ex- 
cipient might  make  him  legally  to  represent  him,  in  which  case  he  could  not 
quarrel  his  father's  deed ;  but,  being  only  apparent  heir,  he  might  acquire  the 
gift,  and  do  thereanent  which  a  stranger  might  do. 

Act.  King.     Alt.  — — .     Gibson,  Clerk.     Vid.  21st  March  1629,  Weyms. 
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1624.    July  21.    James  Straton  against  Cord  BalmerikocIei,  David  Little^ 

and  Patrick  Somervel. 

In  an  action,  pursued  by  James  Straton,  writer,  against  my  Lord  Balmerinoch 
and  David  Little,  and  against  Patrick  Somervel,  for  his  interest,  for  making  of 
money  furthcoming,  addebted  to  the  said  Patrick  by  the  said  Lord  and  David, 
in  satisfaction  of  a  debt  owing  to  the  pursuer  by  the  said  Patrick  Somervel ; 
•—the  said  David  Little  compearing,  and  alleging  that  Patrick  Somervel  was  de- 
nuded of  his  right  of  the  sums  addebted  to  him  by  them,  for  the  which  they  were 
convened  to  another  person,  to  whom  they  had  paid  the  same  before  the  ar- 
restment libelled,  and  a  term  being  assigned  to  them  to  prove  this  exception, 
the  principal  debtor,  viz.  Patrick  Somervel,  not  compearing  in  this  process,— the 
Lords  found  that  it  was  necessary  to  summon  the  said  Patrick,  to  the  term 
assigned  for  probation,  without  which  the  diligence  could  not  be  sustained,  but 
that  the  term  ought  to  be  circumduced,  he  not  being  warned  thereto. 

Act.  Mowat     Alt.  Lermonth.    Scot,  Clerk. 
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1624.    November  IS.     Chein  against  Andrew  Meldritm. 

In  actions  of  spuilyie,  where  the  defender  compears  and  propones  an  except 
tion,  for  a  partial  quantity  of  the  goods  libelled,  pro  tanto,  the  summons  being^ 
admitted  to  the  pursuer's  probation  for  the  rest  of  the  quantity  not  elided  by 
the  exception ;  if  the  defender  succumb,  in  probation  of  the  exception,  either  in 
whole,  or  for  any  part  of  the  quantity  contained  in  his  exception,  albeit  the 
pursuer  prove  no  super-plus,  as  is  ordained  by  the  act  of  litiscontestation,  yet 
the  Lords  find  that  the  pursuer  ought  to  have  juranientum  in  litem^  upon  the 
whole  quantity  libelled ;  the  benefit  whereof  becomes  competent  to  him,  by 
reason  of  the  aefender's  succumbing  to  prove  any  part  of  the  quantity  where- 
upon he  excepted ;  &e  proponing  whereof  is  a  confession  of  the  libel ;  and 
having  succumbed,  produceth  that  same  efiect  as  if  the  pursuer  had  proven  that 
quantity  whereupon  the  defender  excepted,  and  which  is  not  proven  by  him ;  in 
which  case  of  probation  of  any  quantity,  juramentum  in  litem  is  not  refused. 
This  was  done  this  day  in  an  action  of  spuilyie,  pursued  by  Chein  against  An- 
drew Meldrum  :  which  appears  to  have  some  doubt,  seeing  the  succumbing  in 
an  exception  should  import  no  more  but  condemnator  in  that  which  the  excep- 
tion elides ;  and  seeing  it  elides  but  that  part,  it  ought  only  to  produce  sen- 
tence for  that  for  which  it  is  proponed,  and  cannot  be  further  extended  j  even 
as  if  he  had  proven  it^o  tanto^  he  would  had  no  more  absolvitor,  but  from  that 
for  which  it  was  proponed,  although  the  probation  would  have  elided  the 
whole  libel,  if  it  had  been  so  alleged. 
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16S4.    Nooemher  18.    The  Laibo  xif  Lagg  agakisi  His  T^kants. 

In  a  removing,  at  the  instance  of  the  L.  Lagg  against  his  Tenants, — ^the 
Lords  found  an  exception  proponed  by  one  of  the  defenders  upon  an  heritable 
infeftment,  granted  to  him  of  the  lands  libelled,  dad  with  40  years  possession 
continually  without  interruption,  not  sufficient  to  defend  the  excipient  in  that 
judgment  of  removing,  except  the  defender  alleged  by  whom  he  was  infeft,  and 
that  his  author  had  power  to  grant  him  that  infeftment ;  and  so  the  defender 
was  forced  to  dispute  upon  the  validity  of  his  author's  right  in  tiiat  Judgment 
Possessor,  without  any  reduction. 

Actd  Cunninghame and Belshes.    Alt.m,  Gibson^  Ckrk.     FkL  IBth July 

1626,  La.  Glengarnoch  i  17th  February  1627,  Wilson ;  19th  November^  betwixt 
tfair  parties. 
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1624.    November  95.        Ramsay  against  Her  Curators. 

In  an  action  of  reduction,  pursued  by  one  Ramsay  of  Dundee  against  her 
Curators,  for  reducing  of  an  act  of  curatory  upon  ibis  reason,  m.  because 
the  curators  were  chosen  by  her  within  the  time  of  her  tutory,  she  having  law- 
ful tutors  for  the  time,  and  the  years  of  her  tutory  not  being  fully  expired, 
when  she  choiced  the  said  curators,-^the  Lords  found  this  reason  relevant, 
aiui  reduced  the  act  of  curatory  $  albeit  it  was  alleged  that  the  reasoai  was  not 
relerant  to  reduce  the  said  act,  and  to  remove  the  curators  volufttarily  chosen 
by  hersdlf,  within  a  month  or  two  only  befbre  the  age  of  pupillarify,  specially 
where  this  was  neither  fraud  o{  the  curators,  nor  wrong,  or  negligence  quaUfied 
against  them,  and  without  the  which,  or  that  the  minor  had  been  prejudged  or 
hurt,  in  some  sort,  by  the  said  election  ;  albeit  the  same  was  done  in  so  short  a 
space,  only  before  the  time  of  law  appointed  for  choicing  of  curators ;  and  being 
once  chosen  and  doing  their  duty,  ought  not  to  be  removed,  no  suspicion  being 
able  to  be  qualified  against  them.  Which  allegeance  was  repelled ;  and  the  re»* 
son  nakedly  conceived,  bearing  only  that  curators  were  given  before  the  full 
expiring  of  the  years  of  tutory,  without  any  other  qualification,  was  sustained 
and  found  relevant  to  reduce.  And  when  the  curators,  defenders,  desired  to  be 
r^aid  of  the  necessary  expense  debursed  by  them,  profitably,  in  the  pursuer's 
amirs  since  the  time  of  their  accepting  to  be  curators,  which  they  alleged  ought 
to  be  repaid  to  tHem  before  they  were  removed  from  their  cttce,  and  that 
they  ought  not  to  be  put  to  any  new  pursuit  therefor  ;-p->this  was  also  repelled 
in  this  process,  seeing  the  minor,  not  being  lawfully  authorized,  could  not  be 
holden  now  to  answer  thereto,  while  new  curators  were  chos^i  who  mi^iit  de- 
fend her,  and  reserved  to  them  their  action  to  pursue  therefor,  prout  dejure. 

Act.  RoDock.  Alt.  Russel.  Gibson,  Clerk.  Fid.  5th  December  16«7,  Rol- 
lock. 

Page  151. 


I6ft4.  DUBIE.  SI 


1684.     NowmberiS.  Johnston  ^omjif  Robbson. 

In  an  action  betwixt  Johnston  and  Roreson^  for  payment  of  a  yearly  duty, 
canform  to  the  defender's  promise  made  to  the  pursuer, — ^the  Lords  found  the 
promise  null  and  inefiectuai  to  produce  any  action  against  the  maker,  because 
it  was  a  promise  made  b^  the  defender  to  an  interposed  person,  to  the  behoof 
ttid  in  favours  of  the  wife  during  the  time  of  their  marriage  j  and  so  was  not  ob- 
ligatory :— albdt  it  was  replied  that  the  promise  ought  to  be  maintained^  seeing, 
howsoever  it  was  made,  stante  matrimonioj  by  the  husband,  to  the  behoof  of  the 
wife,  yet,  since  the  making  thereof,  divorcement  had  followed }  since  which 
divorcement,  and  also  before  the  divorcement,  the  promise  had  taken  effect  by 
payment-making  of  the  yearly  duty  promised,  divers  years  both  before  and 
since  they  were  divorced.  Notwithstanding  whereof  the  promise  was  fouiul  not 
obUgatory* 

Act.  M'Gill.  AU.  Cunninghame.  Gibson,  Ckrk.  Vid.  9th  January  1623, 
Marshall;  11th  January  16^,  Hamilton's  Inhibition ;  21st  December  1626, 
La»  Foulis. 
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16S4.    November  26.  Job  against  Ker. 

In  an  action  of  spuiljrie,  pursued  by  Job  against  Ker,  an  exception  of  poind- 
ii^  beii^  proponed  to  elide  the  spuilyie  for  a  term's  duty  addebted  to  the  ex* 
cijnent  by  the  pursuer,  which  he  was  obliged  to  take  to  pay  to  him  ^  and  it  being 
replied  that  the  poinding  for  that  term  c^d  liot  elide  the  spuilvie,  seeing  the 
diaender  placed  in  other  tenants  in  the  land  that  year,  for  the  which  the  poind- 
ing  is  used,  which  tenants  so  placed,  and  in-put  by  himself,  laboured  the 
ground  that  year,  and  the  pursuer  lefl  the  same,  and  removed  therefrom  befcnre, 
so  that  be  could  not  be  debtor  in  that  year's  duty  }i— thb  reply  was  only  found 
Fdevant  to  be  proven  by  writ,  or  oath  of  party,  seeing  it  tended  to  prove  pay- 
nent  of  a  dnty  contained  in  a  written  tack,  and  so  to  make  the  tack  and  poind- 
ing thereupon  imfiectual  ;->— and  would  not  admit  the  same  to  be  proven  per 
testes  omni  eacejaiane  nugores,  as  the  pursuer  o&red« 

Hay,  Clerk.  Vid.  25tii  November  1624,  Bisset  against  Bisset;  and  26th 
February  1631,  L.  Garthland ;  where  none  may  poind  their  own  ground. 
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1624.    November  97.        Maxwell  of  Fortbak  again^ 


In  an  action  of  remioving,  pursued  by  Maxwell  of  Portrak  against  '  ■■  '■  ; 
the  Lords  found,  that  a  sasine  of  the  lands  libelled,  (being  of  old  kirk-lands  of 
tbe  abbacy  of  Melross^  now  erected  in  a  temporal  lordship,)  which  sasine,  given 
to  ^he  pursuer,  proceeded  upon  the  Earl  of  Melross,  who  was  lord  of  the  erec- 
tion^ hia  precept  of  dare  constaty—was  a  sufficient  titje  to  produce  this  action  to 
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the  pursuer,  notwithstanding  that  it  was  alleged  that  the  same  same  was  null^ 
being  of  kirk-lands,  not  confirmed ;  which  aliegeance  was  repelled ;  and  founds 
that  there  was  no  necessity  to  reply  upon  confirmation,  seeing,  if  there  was  no  con- 
firmation,  then  the  right  of  the  lands  pertained  to  the  lord  of  erection,  who,  by 
the  said  precept  of  clare  constat,  was  denuded  ;  and  he  opponed  not  that  nullity, 
and  so  the  right  was  sustained,  without  necessity  of  confirmation,  specially 
against  the  excipient,  who  alleged  no  right  in  his  person  of  the  lands  libelled  ; 
and  which,  the  excipient  contended,  he  had  no  necessity  to  allege,  seeing  it  was 
sufiicient  to  him  to  exclude  the  pursuer's  title,  upon  a  nullity  statuted  by  law, 
and  which  was  not  elided  by  the  precept  of  clare  constat  granted  by  the  lord  of 
erection,  who  has  not  given  to  the  pursuer  his  right  to  the  lands,  by  an  original 
security  flowing  immediately  from  him,  but  only  has  received  the  pursuer,  by  a 
precept  of  clare  constat,  as  heir  to  his  forebears,  which  of  necessity  requires 
that  his  forebears  should  have  had  a  lawful  right ;  and  so  the  defender  aU 
leged  he  might  oppone  against  the  lawfulness  of  that  right,  in  respect  of  the  said 
defect     Which  aliegeance  was  repelled. 

Act.  Cunninghame.    Alt.        ■     .    Scot,  Clerk. 
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l624f.    November  27*     A  Baxter  in  Leith  against  Henry  Mackeson. 

In  an  action,  pursued  by  a  baxter  of  Leith  against  Henry  Mackeson,  for 
payment  of  the  price  of  bread  furnished  to  his  house,  by  the  space  of  one  year, 
and  received  by  the  defender's  daughter,  from  the  pursuer,  extending  to  an 
hundred  pounds^  j — ^the  Lords  found  that  this  action,  and  the  like,  ought  not 
to  be  sustained,  in  respect  of  the  danger  which  might  ensue  thereupon,  viz. 
that  masters  might  be  convened,  if  this  were  sustained,  for  many  years*  fur- 
nishing,  either  taken  on  by  their  servants  or  bairns,  without  any  warrant  or 
direction,  or  when  the  master  might  have  given  to  his  servants,  or  others  who 
had  the  charge  of  provision  of  his  house,  full  satisfaction  to  do  the  same  j 
which  payment,  if  the  saids  servants  should  bestow  otherwise  than  for  satisfy- 
ing of  these  who  had  made  the  furnishing,  it  were  against  reason  that  the  mas- 
ter  should  be  convened  therefor,  except  that  the  master  himself  had  directed 
the  furnishers  to  furnish  his  house,  and  to  answer  his  servants ;  in  which  case, 
if  he  so  commanded,  then  he  ought  also  to  have  seen  the  furnishers  paid.  But 
there  being  no  direction  given  by  the  master,  to  these  who  made  any  furnish- 
ing, the  Lords  would  not  sustain  any  such  pursuit  moved  against  them ;  albeit 
it  was  alleged,  in  this  action,  that  the  daughter,  who  had  received  the  bread 
furnished,  was  in  use,  divers  years  before,  to  receive  and  take,  for  the  defend- 
er's house,  the  whole  furnishing  and  provision  thereto,  both  in  bread  from  the 
pursuers,  and  other  necessaries  thereto,  from  divers  other  persons ;  likeas  he  re- 
plied, that  he  offered  herewith  also  to  prove,  that  the  whole  bread  libelled  was 
really  received  within  the  defender's  house,  and  applied  to  his  own  use.  Which 
was  not  respected,  nor  the  action  sustained. 

Act.  Craig.    Alt.  Hope.     Gibson,  Clerk.     Vid.  21st  June  1634,  Sir  James 
,  Hamilton. 
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1635.    January  14.      Lord  Kilsyth  against  Robert  Balfour. 

In  an  action  of  double  poinding,  at  the  instance  of  the  Lord  Kilsyth,  who 
was  debtor  to  David  Lennox  in  500  merks,  conform  to  his  bond,  for  the  which 
he  was  charged,  at  the  instance  of  Robert  Balfour,  as  assignee  made  thereto  by 
the  said  David  Lennox,  and  which  assignation  was  intimated  upon  the  ISth  day 
of  June  1623  j  and  which  charges  were 'suspended  by  the  Lord  Kilsyth,  upon 
double  poinding,  as  being  distressed  therefor,  on  the  one  part,  by  the  assignee, 
QXkd  as  being  distressed,  on  the  second  part,  by  John  Abernethy  in  Glasgow, 
who  had  arrested  the  money  in  the  Lord  Kilsyth's  hands,  to  be  made  forth* 
coming  to  him,  for  satisf}dng  of  a  debt  owing  to  Abernethy  by  Lennox,  and 
that  his  arrestment  was  execute  the  same  18th  June,  1623,  which  is  the  very  day 
of  Balfour's  intimation  of  his  assignation  ;-*the  Lords  preferred  the  assignee  to 
the  arrester,  because,  the  arrestment  being  made  the  said  18th  June  1623,  no  fur* 
ther  diligence  was  done  by  the  arrester  since  then,  whereas  the  assignee,  upon  his 
bond,  assignation,  and  intimation,  had  raised  charges  of  homing,  and,  being 
drawn  in  question,  and  desired  to  be  discussed  in  this  suspension  and  double 
poinding,  he  could  no  more  exact  diligence,  the  other  party  never  having  rais* 
ed  any  charge  or  summons  since  then,  to  make  the  money  furthcoming  to  him, 
upon  nis  arrestment,  which  naked  arrestment  the  Lords  respected  not. 

Act.  per  36.  Gibson,  Clerk.  Vid.  26th  January  1625,  Andrew  Cowper ; 
S8th  January  1625,  Lo.  Kilsyth ;  14th  February  1623,  L.  Saltcoats. 
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1625.    January  15.    Lewis  Stuart  against  Main  and  Smith. 

In  an  action,  betwixt  Mr  Lewis  Stuart  against  Main  and  Smith, — the  Lords 
found,  that  corns  growing  Upon  any  ground,  set  by  the  master  of  the  ground 
to  a  tenant,  where  the  said  corns,  mer  the  shearing,  are  transported  off  the 
ground  whereon  they  grew,  to^  another  ground ;  are  not  hypothecated  to  the 
master  for  that  year's  farm,  by  any  privilege  or  prerogative  of  prelation  which 
might  make  the  master  to  be  preferred  to  any  other  creditor  of  that  farmer, 
in  case  any  other  creditor  do  greater  diligence  by  poinding,  or  arresting,  or 
otherwise  than  the  master  of  the  ground  doeth ;  but  that,  in  such  cases 
where  the  corns  are  off  the  ground  whereon  they  grew,  the  master,  for  his 
farms,  hath  no  privilege  nor  preference  to  another  common  creditor,  except  for 
so  much  as  he  may  claim  by  any  more  timely  and  lawful  diligence  done  by  him 
than  by  another  creditor,  albeit  the  question  be  moved  for  that  year's  farms  and 
corns  of  that  same  crop ;  for  the  prerogative  grai^ted  to  the  master  of  the 
nound  is  only  competent  and  sustained  when  the  corns  of  that  crop  are  stand* 
mg  upon  the  ground  of  the  lands  whereon  they  grew,  and  for  the  which  the 
farms  are  addebted  to  the  master. 

Act.  Craig.    AU.  Stuart  and  Cheap.    Gibson,  Clerk. 
.  This  decision  was  immediately  stayed,  and  no  interlocutor  passed  thereupon, 
and  that  matter  ended  by  submission ;  but  the  contrary  is  decided  betwixt  nay 
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and  Keith,  25th  July  1623,  and  3d  February  1624 ;  and  ult.  March  1624,  Sir 
John  Carnegie. 
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1625.    Juk/  5.    The  Laird  of  Deumlankig  against  Scot  of  Bubnfoot. 

The  Laird  of  Drumlanrig,  as  heir  to  his  umquhile  father,  and  heritor,  and 
infeft  as  heir  to  his  father,  in  certa;in  lands,  pursues  an  action  of  succeeding  in 
the  vice,  and  for  removing,  and  for  violent  profits  against  Scot  of  Bumfoot,  as 
succeeding  in  the  vice  of  umquhile  Scot  of  Burnfoot  his  father,  against  whom 
umquhUe  the  Laird  of  Drumlanrig,  father  to  the  pursuer^  and  to  whom  he  is 
heir,  obtained  decreet  of  removing.  The  defender  compearing,^  alleged  this 
process  ought  not  to  be  sustained  at  the  pursuer's  instance,  as  heir,  against  this 
defender,  to  produce  removing  against  mm,  as  succeeding  in  the  vice  of  the  de* 
fender's  umquhile  father,  who  was  decerned  to  remove,  by  virtue  of  an  old  de« 
creet  obtained  at  the  pursuer's  father's  instance,  except  that  sentence  of  remov* 
ing  had  been  transferred  in  the  person  of  the  pursuer,  and  also  in  the  person  of 
the  defender.  Which  allegeance  the  Lords  repelled,  and  sustained  the  order  of 
this  process,  and  found  that  there  was  no  necessity  to  the  pursuer  to  seek  that 
decreet  of  removing  to  be  transferred  in  him  active^  to  represent  the  person  of 
the  obtainer  of  that  sentence ;  far  less  that  it  needed  to  be  transferred  in  the  per* 
son  of  the  defender,  seeing  he  was  called  as  sutceeding  in  his  umquhile  father's 
vice.  And  the  Lords  found  that  the  pursuer,  as  heir  to  his  father,  obtainer  of 
the  sentence,  and  being  so  infefl  in  the  land,  might,  hoc  ordine^  pursue  this  ac- 
tion, without  any  other  action  of  transferring  of  the  sentence  in  him  active. 
Which  decision  appears  to  disagree  from  the  form  kept  of  old. 

This  interlocutor  was  thereafter  altered  upon  the  18th  of  March  1626.  fbr 
then,  that  action  being  called,  the  Lords  found,  that  the  decreet  of  removing 
ought  to  be  transferred  in  the  pursuer  active^  before  he  could  pursue  this  action 
libelled,  albeit  he  was  both  heir  and  heritor  of  the  lands  libelled }  and  so  found 
no  process,  while,  the  sentence  was  transferred  activCf  but  found  no  necessity  to 
transfer  it  passive. 

Act.  Nicolson.  Alt.  Scot.  Scot,  Clerk.  Vid.  10th  March  1626,  L.  Ca- 
pringtoun. 
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1625.    JuJy  5.    A  Son  of  the  Laird  of  Inmbrwick's  against  John  Shaw. 

Ik  an  action  of  reduction  of  a  bond  and  obligation  of  some  monev,  made  by 
a  son  of  the  L.  of  Iniierwick's,  pursued  at  the  instance  of  these  to  whom  he  was 
interdicted,  against  John  Shaw,  burgess  of  Edinburgh,  to  whom  the  bond  was 
given,  upon  a  reason  of  the  said  debtor's  interdiction,  published  before  the 
granting  of  the  obligatioti, — ^the  Lords  found,  that  an  interdiction,  voluntarily 
made  by  the  person  interdicted,  without  any  necessity  of  a  cause  impulsive^  or 
cognitiou  and  tdal  of  any  juikre  preceding  the  same,,  ought  not  so.  to  exeem  tha 
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interdicted  person,  and  liberate  him  at  the  hands  of  his  creditors,  but  that  his 
moveable  goods  may  be  poinded,  and  distrained  for  his  debt :  but  this  was 
done  in  respect  of  the  tenor  and  express  clause  contained  in  this  interdiction 
libelled,  which  had  that  end  designed  therein,  vis0  that  he  had  interdicted  him- 
self to  these  friends,  to  the  effect  that  he  should  not  do  any  deed  whereby  his 
lands  and  heritages  might  be  evicted  from  him,  and  he  prejudged  therein  j  by 
the  which  clause,  his  moveables,  if*  any  he  had,  waa  not  exeemed,  but  were 
liable  to  his  creditors.  In  this  process,  also,  the  Lords  found  that  such  inter- 
dictions ought  not  to  exeem  the  person  interdicted,  from  the  execution  of  horn* 
ing  and  caption,  personally  to  be  executed  bj^  his  creditors  against  him  j  for, 
this  being  his  own  deed,  he  could  not,  by  his  own  deed,  done  in  his  favours  and 
by  himseU*,  exeem  himself  from  caption ;  for  that  is  to  bind  himself  to  himself, 
whereby  the  creditor  cannot  be  hurt. 

Act.  Nicolson  and  Stuart.  Alt.  Hope.  Scot,  Clerk.  Vid.  1 1th  December 
1622,  H.  Seaton ;  20th  December  1622,  L.  (xlenurchie  j  4th  December  1625, 
Hay  against  Geichan  j  29th  July  1624,  L.  CoUington. 
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1625.    July  8.  Stalker  against  Nemo. 

In  a  double  poinding,  betwixt  Stalker  and  Nemo,  the-  Lords  found  a  decreet 
eognitionis  causa,  recovered  before  the  Lords  for  a  debt  owing  by  a  defunct, 
wherein  there  was  called  certain  defenders  tp  represent  the  defunct  as  executors 
to  him,  at  least  universal  intromittors, — ^to  be  null,  because  none  of  the  defend- 
ers in  that  sentence  compeared,  neither  to  defend  or  to  renounce ;  and  there 
was  no  probation  adduced  to  verify  the  defenders  either  executors  or  intromit- 
tors, neither  were  they  charged  to  enter  heirs.  Therefore  the  decreet  was 
found  null. 

Act.  James  King.  Alt.  Nicolson.  Gibson,  Clerk.  Vid.  8th  July  1623, 
Thomson  against  Edgar. 
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1625.    Jtdy  8.        William  Gray  against  William  Burgh. 

An  action  of  registration  was  pursued,  at  the  instance  of  William  Gray  against 
William  Burgh,  who  was  convened  to  hear  an  obligation  registrat,  ;which 
was  made  by  his  umquhile  father,  and  was  desired  to  have  execution  against 
him,  as  successor  to  his  father,  in  the  lands  of  Davidsop,  whereto  he  was  pro* 
▼ided  by  contract  of  marriage,  after  the  making  of  the  bond  craved^  to  be  re- 
gistrat eo  nomine  against  him ;— in  the  which  action  the  Lords  found,  that, 
^beit  the  defender  was  only  convened  as  successor  to  his  father  in  the  said 
particular  lands,  wherein  he  was  infeft  by  virtue  of  a  contract  of  marriage,  and 
so  for  a  cause  onerous,  he  being  minor  the  time  of  the  granting  of  the  said 
infeftment  to  him,  and  being  but  presently  of  the  age  of  21  years,  and  so  intra 
mrnos  utiles ;  and  that  he  being  peraonaUy  present^  renounced  all  benefit,  which 
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he  could  have  by  that  infeflment,  and  was  content  that  the  said  lands  should 
be  comprised,  by  the  creditors,  from  him,  he  never  receiving  any  other  benefit 
from  his  father.  Yet  the  Lords  found  that  he  remained  subject  to  pay  all  his 
father's  debts :  for  the  which  the  creditors  might  both  use  personal  execution  a*- 
gainst  him,  as  universal  successor  to  his  father,  he  being  successor  in  the  par- 
ticular lands  foresaid;  as  also  execution  against  him  in  any  other  lands  or  movea- 
bles which  he  had  acquired,  or  should  acquire,  aliunde  than  from  his  father  j 
and  found,  that  his  renouncing  of  «ny  benefit  which  he  could  have  by  his  father, 
could  not  liberate  him,  seeing  he  being  once  infeft  fost  contractum  debitum, 
in  the  special  lands  foresaids  pertaining  to  his  father,  to  whom  he  was  alioqui 
successuruSf  made  him  liable  to  the  whole  creditors.  But  the  Lords  reserved 
to  him  his  action  of  reduction  upon  his  minority  and  his  lesion,  as  accords  of 
the  law.  . 

Jlct.  Nicolson.      Act.  Aiton.      Gibson,  Clerk.      Vid.  23d  February  I6S7, 
L.  Kinaber,  and  the  cases  there  cited. 
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1625.    July  \Q.        Lord  Cathcart  ^^a//25^  The  Laird  of  Carss. 

In  an  action  of  improbation,  at  the  instance  of  the  Lord  Cathcart  agaifist 
the  Laird  of  Carss  and  his  other  vassals  ; — the  Lords  found,  that,  in  such  im- 
probations,  the  pursuer  may  call  the  defenders  for  production  and  improbation 
of  retours,  whereby  they  are  served  heirs  to  their  predecessors  in  the  lands 
controverted^  and  that  they  have  sufficient  interest  to  insist  for  production  of 
such  retours;  because,  if  the  pursuers  hiay  quarrel  the  same,  and  impugn  them, 
and  if  they  fail,  so  that  there  be  no  such  retours,  the  lands  may  thereby  be  in 
non-entry,  whereby  the  pursuer  will  have  the  right  and  benefit  of  the  land,  by 
the  non-entry. 

Act.  Hope.     Alt.  Nicolson  and  Belshes.     Gibson,  Clerk. 
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1625.    Juh/  19.  Ker  against  Ker. 

In  a  suspension  betwixt  .Ker  and  Ker,  the  suspender  offering,  in  his  reason, 
to  compense  the  sum  charged  for,  with  the  like  sum  contained  in  a  sentence 
obtained,  at  the  suspender's  instance,  before  the  commissaries  of  — — ;  and 
the  sentence  being  produced  to  verify  the  compensation, — the  same  was  found 
null  ope  ea^ceptioniSy  because  it  was  not  given  upon  a  subject  proper  to  the  ec- 
clesiastical jurisdiction,  and  where  it  might  appear  to  be  sustainable,  because  it 
was  referred  to  the  defender's  oath,  who  was  holden  as  confessed.  The  sen- 
tence was  found  null,  because  it  exceeded  the  sum  of  40  pounds,  and  so  beyond 
the  instructions  given  to  commissaries,  who  may  not  judge  in  civil  matters,  albeit 
referred  to  the  party's  oath,  where  the  sum  is  above  40  pounds. 

Hay,  Clerk.  Vid.  6th  February  1624,  Gordon  ;  item  18th  June  1634,  Richl 
ardson  against  Maxwell,  where  their  jurisdiction  is  extended  to  100  pounds,  in 
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favours  of  the  commissaries  of  Edinburgh,  but  other  judges  only  under  40 
pounds* 
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1625.    July  19.  Hay  agamst 


.  In  an  action  of  removing,  pursued  by  a  woman  called  Hay,  in  Burntisland, 
against  another  indweller  there,  who  had  bought  a  tenement  of  land  from  her 
husband,  whereof  she  was  liferenter  before  the  right  acquired  by  the  defender ; 
an  exception  being  admitted  to  the  defender's  probation,  and  he  using  incident 
dihgence  for  production  of  the  writs  of  that  land,  which  were  made  to  his  au- 
«  thor, — the  Lords  would  not  sustain  the  incident  for  any  writs  made  to  the  ex- 
cipient's  author  ;  because  the  excipient,  being  infeft  by  his  author*s  disposition, 
^  and  having  a  public  infeftment  holden  of  the  superior,  it  was  presumed  pro- 
bably that  his  author's  evidents  behoved  to  be  in  his  own  hands. 
Act.  Aiton.     Alt.  Mowat.      Hay,  Clerk.     Fid.  6th  February  1622,  Grier 


against  MaxwelL 
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1625.     Jul?/  28.     Haddo's  Heirs  of  Provision  against  His  Heirs  of  Line. 

James  Gordon  of  Haddo,  having  married  a  second  wife,  and  having  granted 
a  charter  of  certain  lands  therein  mentioned,  to  the  heirs  to  be  gotten  of  that 
marriage,  to  be  holden  of  the  said  James  his  heirs, — ^this  charter,  albeit  there 
was  no  fiar  specially  therein  designed,  but  that  the  same  was  given,  in  general 
terms,  to  the  heirs  of  that  marriage,  there  being  none  then  procreate,  was  sus- 
tained in  favours  of  the  daughter  thereafter  procreate  of  that  marriage,  and 
who  had  obtained  herself  served  heir  of  the  same  marriage,  in  the  said  lands, 
to  produce  action  as  heir,  by  that  provision,  against  the  general  heir  of  the  said 
umquhile  James,  granter  of  the  charter,  for  obtaining  himself  infeft  in  the  same 
lands,  holding  of  the  immediate  superior,  to  the  effect  that  thereafter  h^  might 
infeft  her  as  heir  foresaid,  by  provision,  in  these  lands,  to  be  holden  of  him, 
conform  to  the  tenor  of  the  said  charter.  Which  order  and  security  was  found 
good,  albeit  the  charter  had  no  express  fiar  therein  constitute,  but  only  the 
heirs  generally  of  that  marriage ;  which  might  have  seemed  to  be  a  ground 
to  have  produced  an  action  against  the  heirs-general  of  the  granter,  and  not  to 
have  been  so  summary  a  warrant  to  obtain  infeftment.  But,  in  respect  of  the 
retour  foresaid,  the  charter  and  action  was  found  good,  and  sustained. 

Act.  Lawtie.  Alt.  Hope  and  Mowat.  Vid.  9th  July  1630,  Vetch  against 
Robison. 
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1625.    July  39.  The  Eabl  of  Winton  against  Tenants. 

In  a  removing,  at  the  instance  of  the  Earl  of  Winton,  as  donatar  to  the  L. 
of  Touch's  ward,  against  certain  tenants, — the  Lords  found  the  gift  of  ward, 
which  was  the  title  of  this  pursuit,  was  dated  before  the  warning,  but  was  not 
sealed  while  after  the  warning,  and  could  not  be  a  ground  or  title  whereupon 
warning  might  be  used  ;  and  that  the  sealing  thereof  could  not  be  drawn  back 
to  the  time  of  the  date  thereof,  seeing  it  was  not  a  perfected  gift  before  it  was 
sealed ;  therefore  found  no 'process  upon  that  warning,  as  wanting  a  warrant  to 
make  the  same. 

Act.  Craig.     Alt.  .    Gibson,  Clerk.    Nam  jus  supetveniens  actori^  lite 

pendente^  regulariter  ei  non  prodest.    Socin.  Reg.  269-     Vid.  20th  November 
liQ24r,  L.  Lagg ;  and  the  cases  there  cited. 
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1625.    Juh/  29.  TouRis  against  Dowglas. 

In  an  action  betwixt  Touris  and  Dowglas,  a  decreet  was  desired  to  be  trans- 
ferred ;  and  this  nullity  being  proponed  against  the  same,  by  the  defender,  viz. 
that  it  was  given  without  probation,  in  respect  that  the  pursuer  referred  his 
summons  to  the  defender's  oath,  who,  being  summoned  by  the  pursuer  to  com- 
pear to  depone,  and  he*  compearing  to  give  nis  oath,  the  pursuer  produced  horn- 
ing, and  so  debarred  him  to  depone,  whereupon  the  sentence  was  pronounced  ; 
and  so,  in  effect,  wanted  probation,  by  the  pursuer's  choosing  of  that  manner  of 
probation,  and  then  not  suffering  him  to  depone ;  which  could  not  be  the  ground 
of  a  lawfiil  sentence,  specially  where  the  process  and  action  was  deducedbefore 
an  inferior  judge,  viz.  the  commissaries  of  Edinburgh.  Which  allegeance  was 
repelled,  and  the  decreet  found  lawful,  and  sustained  as  good  ;  for  the  debar- 
ring by  homing  was  alike  as  if,  for  non-compearance,  he  had  become  contvmaXf 
and  as  sentence  in  that  respect  had  been  pronounced  against  him. 

Act.  .    AU.  Mowat.     Hay,  Clerk.,    Vid.  15th  July  1624,  Dickson  j 

which  appears  to  be  contrary  to  this  decision. 
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1626.    March  8.      The  Laird  of  Capeingtoun  against  Bartilmeo. 

In  a  suspension  betwixt  the  Laird  of  Capringtoun  and  Bartilmeo,  wherein 
L.  Capringtoun,  being  charged  to  pay  Rebekah.  Bartilmeo  for  herself,  and 
also  as  heir  served  and  retoured  to  Masie  Bartilmeo  her  sister,  the  sum  of  600 
merks,  which,  by  contract,  he  was  obliged  to  pay  to  them  two,  and  their  heirs, 
equally  betwixt  them ;  and  so  the  one  sister  being  dead,  and  the  other  being  heir 
to  her,  charged  for  the  whole  sum  ;-*the  Lords  suspended  the  charges  executed 
for  that  half  pertaining  to  the  deceased  sister,  notwithstanding  that  the  charger 
was  heir  to  her ;  because  the  Lords  found,  that  that  contract  concerning  the 
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sum  pertaining  to  her  who  was  dead,  could  not  be  so  summarily  executed,  and 
that  sum  charged  for  at  the  instance  of  her  heir,  except  the  contract  had  been 
first  transferred  in  her  person,  as  heir.  And  so  the  charge  was  not  sustained, 
except  the  right  of  the  contract  had  been  lawfully  and  formerly  established  in 
her  person  by  a  preceding  sentence. 

,    Act.  Cunninghame.    Alt.  .     Hay,  Ckrh.     Vid.  5th  July  16S5,  L, 

Drumlanrig. 
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1626.    March  8.        Hector  Monro  against  Dr  Kincaid. 

In  a  suspension,  at  the  instance  of  Hector  Monro  against  Dr  Kincaid,  who 
having  acquired  the  right  of  certain  sums,  which  the  said  Hector  was  obliged 
to  pay  by  an  heritable  bond,  viz.  the  annual-rent  thereof  to  Margaret  Vans  and 
Mr  Adam  King  her  spouse,  liferenters  of  the  sums,  during  their  lifetime,  and, 
after  her  decease,  to  Margaret  Mawer,  fiar  thereof,  and,  in  case  of  her  decease 
unmarried,  to  the  other  two  sisters  named  in  the  said  bond, — ^in  the  which  obli- 
gation it  is  specially  set  down,  that,  notwithstanding  of  the  heritable  clause 
therein  contained,  the  said  Margaret  Vans,  and  her  said  spouse,  might  charge 
for  the  payment  of  the  principal  sum  conjunctly,  they  being  both  in  life,  and,  after 
the  decease  of  the  said  Mr  Adam  and  his  spouse,   that  the  said  Margaret 
Mawer  might  charge  for  the  same ;  and  the  right  of  this  bond  and  sums  being 
disponed  to  the  Doctor  by  the  said  Margaret  Vans,  liferenter,  (her  husband  being 
dead,)  and  by  the  said  Margaret  Mawer,  fiar ;-— the  charges,  at  his  instance, 
as  assignee,  were  suspended  upon  these  reasons,  viz.  in  respect  of  the  tenor  of 
the  bond,  which  provided  that  the  liferenters  conjunctly,  they  being  both  in 
life,  might  charge  for  the  same,  and,  after  both  their  deceases,  the  fiar  might 
charge  j  and  seeing  Mr  Adam  King,  husband  to  Margaret  Vans,  liferenter,  was 
dead,  the  relict  could  not  charge,  herself,  for  the  principal  sums,  seeing  the  bond 
provided  that  the  charges  for  the  same  should  be  executed  by  them  both  con- 
junctly, being  both  on  life,  and  so  the  one  being  dead,  as  she  could  not,  no  more 
could  her  assignee  charge  therefore :    And  sicklike  the  bond  provides,  that  the 
fiar  should  not  charge  while  after  both  the  liferenters'  decease  ;  so  that  Margaret 
Vans  yet  living,  the  fiar  nor  the  assignee  could  not  seek  the  same  :    and,  fur- 
ther, that  the  nar,  or  her  assignee,  could  not  seek  the  principal  sum,  in  respect 
of  the  tenor  of  the  bond  providing  the  sum  to  be  paid  to  her,  and  failing  of 
her  by  decease  unmarried,  to  her  two  sisters  ;  and  so,  she  being  yet  unmarried, 
she  could  not  assign  nor  dispone  the  same  in  prejudice  of  her  other  sisters  :— - 
The  Lords,  notwithstanding  of  both  these  reasons,  sustained  the  charges  for  the 
principal  sum,  at  the  instance  of  the  assignee,  seeing  they  declared  that  that 
clause  anent  the  not  charging  for  the  principal  sum,  during  the  life  of  the  life- 
remters,  was  introduced  in  favours  of  the  liferenter  and  fiar,  and  not  set  down  in 
their  prejudice,  or  in  favours  '  of  the  debtor  j  and,  therefore,  seeing  both  life- 
renter  and  fiar  had  made  an  assignation,  the  assignee  having  both  their  rights, 
might  charge  therefore,  seeing  the  bond  provided  not  that  the  fiar  might  not 
charge  while  the  liferenter's  decease,  but  bore  that  she  might  charge  after  both 
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their  deceases^  albeit  in  effect  both  the  words  be  one ;  and  also  found,  that  the 
substitution  foresaid  was  not  any  impediment  which  could  hinder  the  first  per- 
son, fiar,  to  transmit  effectually  the  right  of  the  sums  in  the  person  of  the  assig- 
nee, albeit  she  was  unmarried.  And  therefore  sustained  the  charges  at  the  as- 
signee's instance. 

Act*  Lawtie.  Alt.  Hope.  Gibson,  Clerk.  Vid.  for  this  last  part,  14th  Ja- 
nuary 1631,  Helen  Sharp. 

This  matter  being  called  in  prcesentia  Dominorum,  10th  March  1626,  Major 
Munro  compearing,  and  claiming  the  sum,  this  same  decision  was  allowed,  and 
Dr  Kincaid  preferred,  and  his  assignation  found  good  and  lawful,  albeit  his  ce- 
dent died  unmarried* 
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1626.     March  8,         The  Bishop  of  Dumblane  against  His  Vassals. 

.  Ik  an  improuation,  pursued  at  the  instance  of  the  Bishop  of  Dumblane  against 
his  Vassals,  an  exception  being  proponed  for  the  Laird  of  Kers-Crawford,  who  was 
minor,  that  he  was  not  lawfully  summoned,  because  his  tutors  and  curators  were 
not  summoned  at  the ,  market-cross  of  the  head-burgh  of  the  sheriffdom  where 
the  minor  dwelt,  nor  where  his  land  lay,  but  at  the  market-cross  of  another  she- 
riffdom, where  neither  they  nor  the  minor  had  any  lands  or  dwelling ;  which  was 
alike  as  if  they  not  been  summoned  at  all,  and  who,  if  they  had  not  been  sum- 
moned, process  could  not  be  granted  against  the  minor  ; — ^this  allegeance  was 
repelled  hoc  loco  ;  for  the  Lords  found  that  they  could  not,  in  this  process,  take 
trial  where  the  minor  or  his  curators  dwelt,  or  his  lands  lay,  and  so  would  not 
receive  tliis  exception  of  alibi  in  this  cause,  but  reserved  to  the  defender  his  ac- 
tion to  reduce  thereupon,  as  accords. 
Act.  Aiton.     Alt.  Belshes.     Hay,  Clerk.     Vid.  26th  July  1625,  L.  Rankilor. 
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1626.     March  11.        John  Liberton  against  Adamsok. 

Is  a  suspension,  betwi::t  John  Liberton  and  Adamson,  for  suspending  a  de- 
creet obtained  by  Adamson  against  Liberton  before  the  town  of  Edinburgh,  for 
payment  of  40  pounds,  referred  to  his  oath,  and,  for  contumacy,  decerned 
against  him, — the  reason  of  suspension  bearing,  that  Liberton  was  not  an  in- 
dweller  within  Edinburgh^  neither  the  time  of  the  sentence^  nor  at  any  time  be- 
fore^  nor  sensine  ;  so  the  provost  and  bailies  were  not  judges  competent  to 
him,  he  not  being  subject  to  their  jurisdiction,  and  so  the  decreet,  being  d 
non  suo  judice^  was  null ; — the  Lords,  notwithstanding  of  this  reason,  sustained 
the  decreet,  seeing  it  was  referred  to  his  oath,  and  was  a  matter  of  small  mo- 
ment ;  but  prejudice  to  reduce  the  same  upon  that  reason,  prout  dejure. 

Act.  Lermonth.     Alt.    ■■        — . 
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1626.     March  22.     Thomas  Davidson  against  Gordon. 

In  a  removing  of  Mr  Thomas  Davidson,  against  Gordon,  the  Lords  sustamed  a 
sasine,  albeit  given  after  the  warning  and  also  after  tlie  term,  as  a  sufficient  title 
to  sustain  that  action,  and  to  produce  removing  thereupon,  notwithstanding 
that  the  same  was  after  that  term  to  the  which  the  warning  was  made,  because 
it  proceeded  upon  a  retour  done  before  both  the  term  and  also  before  the  warn- 
ing.  And  which  the  Lords  found  ought  to  be  di'awn  back  to  the  date  of  the 
retour,  which  was  before  the  warning,  and  so  was  found  sufficient. 

Act.  Law  tie.    Alt.  .     Gibson,  Clej^k^     Fid.  20th  January  1625,  L. 

Selmes,  and  the  cases  there  cited. 
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1626.     March  22.     Patrick  Collage  against  The  Laird  of  Elphinstokt. 

Mr  Patrick  CoUace,  servitor  to  Mr  Robert  Nairn,  advocate,  being  made  a.v 
signee  to  a  comprising,  by  one  William  Henderson,  who.  was  son  and  served 
general  heir  to  John  Henderson,  and  which  John  Henderson  had  deduced  that 
comprising  against  umquhile  Mr  Robert  Johnston  of  Leuchie,  for  a  debt  owing 
by  the  said  umquhile  Mr  Robert  to  the  said  umquhile  John  ; — ^the  said  Mr  Pat- 
rick, as  assignee  constitute  to  that  comprising,  by  the  heir  generally  served  to 
him,  who  deduced  the  same,  pursues  the  L.  of  Elphinston,  superior  of  the  lands 
comprised,  to  hear  him  be  decerned,  to  give  him  precepts  for  obtaining  of  ia- 
feftment,  according  to  the  comprising.  Which  action  was  sustained  by  the 
Lords,  albeit  it  was  alleged  for  the  defender,  .viz.  the  L.'of  Elphinston,  that  the 
pursuer  was  an  advocate's  servant,  and  so  not  capable  of  an  assignation  to  a  com*- 
prisilig,  in  respect  of  the  Act  of  Parliament  prohibiting  members  of  Session  to 
take  assignations  to  pleas  ;  which  was  repelled,  because  comprisings  come,  not 
under  that  Act ;  and  also  it  was  alleged  that  the  pursuer  could  not  seek  infeit- 
ment,  by  virtue  of  his  assignation  to  that  comprising,  while  the  said  sentence  of* 
comprising  were  first  transferred,  both  in  the  heir  of  the  obtainer  and  deducex 
thereof,  and  also  in  some  person  to  represent  him  against  whom  the  comprising 
was  deduced  ;  seeing  this  comprising  was  a  sentence,  and  behoved  to  be  ruled, 
as  all  other  sentences,  which  ever  require  transferring,  before  any  execution 
follow  thereupon,  when  the  party  obtainer  of  the  sentence  dies.  Which  was  re- 
pelled ;  and  the  Lords  found  no  necessity  of  transferring,  in  regard  thir  pre- 
cepts for  obtaining  of  infeflment  were  desired  to  be  granted,  by  pursuit  and 
way  of  action,  and  not  by  a  summary  charge  of  letters  of  horning,  to  command 
the  superior  to  infeft ;  which  summary  execution,  if  it  had  been  either  sought, 
or  used  without  pursuit,  the  Lords  foiuid  that  they  would  not  sustain  the  same ; 
'  but  sustained  the  pursuit  and  execution,  without  transferring,  ut  supra. 

Act.  Nairn.    Alt. .      Gibson^  Clerk.     Vid.  for  this  first  part,   6th 

July  1625,  Mowat;  for  the  last  part,  20th  November  1624,  1^  Lagg.; 
23a  and  27th  January,  and  3d  February  1624,  Stevinson ;  penult  July  1625, 
Guthrie;  11th  February  I629,  Frazerj  5th  December  1628,  L.  Corsbie; 
fi2d  Decembfer  1626,  Gordon.  Fage  194* 
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1626.    March  28.        Robert  Erskin  against  Tenants. 

Robert  Erskin,  being  infefl  in  a  tenement  in  the  Canongate,  upon  resignation 
made  by  Joseph  Cunningham,  who  is  infeft  therein,  proceeding  upon  a  compri- 
sing against  Sir  James  Erskin,  who  was  heritor  thereof;  pursues  the  possessors 
for  the  mails  and  duties.     Compeared  in  this  process  the  Lo.  Erskine,  and  de- 
fends the  tenants,  a^  his  tenants,  and  who  had  paid  him,  in  respect  of  his  in- 
feftment  thereof  granted  to  him  by  the  said  Sir  James,  for  an  onerous  cause, 
being  a  debt  owing  by  the  said  Sir  James  j  which'  debt  was  before  the  debt  ow- 
ing to  the  pursuer's  author,  for  the  which  he  comprised  the  lands ;  likeas  his 
infeftment  was  before  the  compriser's  infeftment.  And  it  being  replied,  that  the 
Lord  Erskin's  infeftment  was  after  the  denunciation  made  by  the  said  Joseph 
Cunningham,  for  apprising  of  the  lands  from  Sir  James  ;  and  so -the  same  could 
not  be  sustained  as  lawftil  to  exclude  his  right,  proceeding  upon  a  comprising, 
the  denunciation  whereof  was  anterior  to  his  infeftment ;  neither  could  the  pri- 
ority of  the  excipient's  debt  be  respected,  seeing  he  had  done  no  diligence  to 
recover  the  same  from  the  common  creditor ;  but  only,  by  his  voluntary  resig- 
nation, had  obtained  the  said  infeftment,  which  ought  not  to  prejudge  the  pur- 
suer's right,  and  more  timely  diligence.     And  it  being  controverted,  that  this 
reply  could  not  come  to  be  tried  in  this  Judgment  Possessor,  so  summarily  to 
tate  away  the  excipient's  right, — the  Lords  found,  that,  seeing  the  excipient's 
right  was  made  before  the  pursuer's  author's  comprising  and  sasine,  albeit  after 
the  denunciation  thereof,  that,  in  this  Judgment  Possessor,  the  said  excipient's 
heritable  right  foresaid  being  clad  with  possession,  they  would  not  annul  the 
same,  hoc  ordine,  by  way  of  exception,  upon  that  reason  of  the  preceding  de- 
nunciation^ and  voluntary  defed  of  the  common  debtor,  and  the  not  doing  dili- 
gence by  the  excipient ;  but  reserved  the  same  to  be  discussed  by  way  of  reduc- 
tion, prout  dejure.    And  the  Lords  declared,  that,  if  the  comprising  was  expi- 
red before  the  infeftment  granted  to  the  Lo.  Erskin,  albeit  the  compriser's  sa- 
sine was  after  his  sasine,  in  that  case  they  would  prefer  the  pursuer's  infeftment, 
and  repel  the  exception  foresaid  in  this  same  judgment,  if  the  comprising  was 
completed  before  the  excipient's  infeftment ;  K)r  the  comprising  so  denuded  the 
debtor  that  he  could  not,  by  any  deed  thereafter,  prejudge  the  same. 

Act.  Hope.    Alt. .     Gibson,  Clerk.     Vid.  1st  July  1624,  L.  Balveny ; 

SSd  July  1626,         '       against  ,  where  a  land  is  twice  disponed  to  sun- 

dry parties }  ult.  January  16S8,  Mark  Hamilton. 
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1626.    March  31.    The  Earl  of  Kinghorn  ^aiTW/ Coll  ace. 

In  an  action  of  removing,  pursued  at  the  instance  of  the  Earl  of  Kinghom 
against  CoUace,  an  exception  was  admitted  to  the  defender's  probation,  upon  a 
right  made  to  the  defender,  of  the  lands  libelled,  or  to  his  father  or  goodsire; 
and,  at  the  term  of  probation,  an  incident  being  produced,  raised  at  the  de- 
fender's instance,  against  certain  persons  called  as  Havers  of  these  evidents, 
whereby  he  behoved  to  prove  his  exception ;  this  incident  was  sustained,  albeit 


1626.  DURIE.  9S 

the  evidents  called  for  thereby  were  the  defender's  own  evidents,  seeing  the  de- 
fender, user  of  the  incident,  was  a  minor;  and  so  it  might  be  probable,  thatNhe 
was  not  master,  nor  haver  of  his  own  writs. 

Act.  Hope  and  RoUock.-    Alt.  Aiton  and  Mowat.     Gibson,  Clerk.     Vid. 
I9th  July  1625,  Hay  j  6th  February  1622,  Grier. 
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1626.    June  29-    The  Laird  of  Glengarnock  against  The  Laird  of  Mushbt. 

This  same  day,  in  a  Removing  at  the  La.  Glengarnock's  instance,  compear- 
ance being  made  in  the  name  of  L.  Mushet,  who  had  sold  the  land  to  the  Li 
Buchanan,  and  an  exception  admitted  to  his  probation,  at  the  term,  a  discharge 
being  produced  from  Mushet  to  his  procurators,  to  compear  for  him, — the  Lords 
found,  that  Buchanan,  who  had  bought  the  lands  from  him,  might  compear  in 
that  same  state  of  the  process,  and  repeat  that  same  exception ;  and  deduce,  in  hia 
own  name,  probation  thereon,  notwithstanding  of  Mushet's  discharge,  who,  in 
the  act,  only  compeared  and  proponed  the  exception ;  and  so  that  Buchanan 
might  stay  the  circumducing  of  the  term,  which  the  pursuer  sought,  in  respect 
of  the  sdid  discharge. 

Vid.  27th  November  1627,  L.  Drum. 
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1626.    July  1.     George  Scot  and  William  Inglis  against  David  Junkine. 

In  an  action  of  deforcement,  pursued  by  George  Scot  for  himself,  and  as  as* 
Algnee  constituted  by  William  Inglis,  against  David  Junkine,  who  had  taken 
away  certain  goods  pertaining  to  William  M^Kean,  debtor  to  the  said  George 
Scot  and  William  Inglis,  and  which  they  were  poinding  for. satisfying  of  the  said 
debt,  at  the  deducing  of  the  which  poinding,  the  said  David  Junkine  deforced 
the  officer ; — ^in  this  process  the  Lords  sustained  the  pursuit  also  moved  by  the 
assignee  constituted  by  Inglis  to  his  part }  albeit  the  assignation  was  dated  after 
the  mtenting  of  this  action,  and  so  it  could  not  be  a  tiUe  to  instruct  that  pur- 
suit and  summons,  whereas  the  same  was  dated  after  the  intenting  of  that  put- 
suit  by  him  as  assignee.  Which  allegeance  was  repelled,  and  the  assignation  sus^ 
tained  to  instruct  that  pursuit,  seeing  the  same  had  relation  to  another  assigna- 
tion of  an  anterior  date,  which  was  lost ;  and  also  the  cedent  present  concurred 
at  the  bar  in  this  pursuit  with  the  assignee,  and  affirmed  the  assignation. 

Vid.  29th  July  1625,  E.  of  Wintoun  j  20th  January  1625,  L.  Selms  j  20th 
March  1623,  Lo.  Tester. 
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1626.    July  7*  GuTHEiE  against  Guthrie. 

Ik  a  suspensi(Hi  betwixt  Guthrie  and  Guthrie»  where  the  executrix  to  a  de- 
funct being  charged  to  pay  the  debt  owing  by  her  husband,  contained  in  a  sen? 
tence  recovered  thereon,  and  the  executrix  suspending,  upon  a  reason  that  all 
the  goods  contained  in  the  testament  were  exhausted  i  in  the  qualifying  of 
which  exoneration,  an  article  being  given  in,  desiring  allowance  of  a  year's  mail 
for  the  dwelling-house  of  the  defunct,  the  said  defunct  dying  shortly  after  the 
term  of  Whitsunday,  and  ttie  house^mail  being  desired  to  be  ^owed  to  the  exef 
cutrix,  for  the  whole  year  after  that  Whitsunday,  in  respect  of  the  alleged  cus- 
tom of  taking  of  houses  within  Edinburgh  for  mail,  which  was  alleged  to  be  for 
a  year,  viz.  from  Whitsunday  to  the  next  Whitsuiuiay ;  whereby  ue  suspender 
alleged,  that,  albeit  the  defunct  died  shortly  after  that  Whitsunday  at  which  he 
entered  to  the  said  dwelling*house,  yet  the  whole  year's  mail  thereaft:er  ought  to 
be  found  his  debt,  and  the  same  ought  to  be  a  necessary  exoneration  to  the  re« 
lict,  pro  tanto  >-^his  reason  was  not  found  relevant,  albeit  it  was  given  up  and 
allowed  by  the  commissaries  in  the  testament,  which  was  but  a  testament  dative, 
seeing  it  was  not  tried,  nor  proven  in  any  lawful  judgment,  that  the  defunct 
promised  to  |&y  the  whole  year's  mail,  and  that  he  took  the  house  from  the 
owner  for  a  year  thereafter :  without  which  had  been  proven,  and  that,  seeing  it 
was  confessed  that  the  relict  remained  all  the  year  thereafter,  and  dwelt  in  the 
house,— ^the  Lords  foimd  the  whole  year's  mail  could  not  be  defalcate  to  the 
executrix  as  a  debt  of  the  defunct's,  and  therefore  the  Lords  sustained  that  ar- 
ticle of  defalcation  only  for  the  half-year's  mail,  as  a  debt  of  the  defunct's,  to 
import  exoneration,  viz.  from  the  Whitsunday  before  hia  decease  unto  the  Mar- 
tinmas hereafter,  ntytwithstanding  that  the  whole  year's  mail  was  given  up  as 
said  is,  as  the  defunct's  debt  in  the  said  testament  dative,  which,  not  being  the 
defunct's  own  deed,  not  being  given  up  by  himself,  and  no  decreet  being  given 
against  his  executrix  at  the  owner's  instance,  trying  and  constituting  the  de« 
funct  debtor  therefor,  the  exoneration  was  only  sustained  for  the  half-year. 

Act.  Heriot.    AU.  — ^ Hay,  Ckrk.     Vid.  «4th  July  1623,  Foulis. 
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1626.    July  8.  Smfth  against  ,  Cautioner. 

One  called ,  who  was  acted  cautioner  in  the  convention  of  burghs, 

for  one  who  was  admitted  their  factor  in  the  Low  Countries,  that  he  should  do 
his  duty  faithftiUy  to  all  the  merchants  who  should  enq)loy  him  in  their  affairs 
in  merchandise,  according  to  the  order  obs^ved  in  the  like  cases :  this  cau-^ 
tioner  being  pursued  by  a  merchant  called  '■  ■  "  Smith,  fi>r  payment  to  him 

of  the  prices  of  certain  wares  sent  by  the  said  Smith  to  the  said  factor,  to  be 
sold  to  nis  use,  and  whereof  he  had  made  no  satisfaction, — the  Lords  found  that 
thev  would  grant  no  process  against  the  cautioner  for  the  said  factor,  until  the 
said  factor  had  been  discussed  first,  and  that  sentence  were  recovered  against 
him,  finding  him  debtor  in  a  particular  sum,  and  so  that  thereby  he  had  failed 
against  the  obligement  whereto  he  was  bound  when  he  was  admitted  factor,  and 
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far  the  which  he  had  found  the  foresaid  caution ;  far,  the  cautioner  beine  only 
generally  bound  that  the  factor  should  discharge  an  honest  and  faithful  duty, 
could  not  be  specially  pursued. till  sentence  were  recovered  against  the  factor^ 
constituting  him  special  debto^  to  the  pursuer.  Which  was  so  found  by  the 
Lords ;  albeit  the  pursuer  replied,  that  he  had  in  efiect  discussed  the  said  factor, 
in  respect  he  produced  two  of  his  own  missive  letters^  written  to  the  pursuer, 
wherein  he  confessed  that  he  had  received  so  many  wares  from  him  as  extended 
to  the  prices  now  claimed  by  the  pursuer ;  likeas  he  confessed,  in  tibte  same  let- 
ters, that  he  was  not  then  able  to  give  him  satisfaction.  Which  reply  was  not 
sustained. 

Act.  Burnet,  nuyar.    Alt.  >    Scoty  ClerL      Vid.  10th  December^ 

1623^  what  is  noted  there* 
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1626«    July  12.    The  Earl  of  Dumfermling  against  Lady  Dumfermlino. 

In  an  action  of  extension  of  a  minute  betwixt  the  Earl  of  Dumfermling  and 
his  mother,  pursued  at  the  instance  of  the  Earl,  and  the  Earl  of  Wintoun  his 
tutor,  against  the  lady, — ^the  Lords  found,  that  neither  this  minute  could  be  ex- 
tended nor  should  produce  any  other  action  thereupon,  because  the  same  was 
only  set  down  by  way  of  advice  and  counsel,  and  contained  only  the  opinion  of 
certain  friends,  whose  opinions  were  sought  by  the  said  parties  in  certain  parti<? 
cular  questions  anent  matters  controverted  betwixt  the  said  parties ;  which  re* 
sdMtion  and  advice»  so  set  down  in  die  foresaid  minute,  was  £Mmd  not  to  be  ob- 
ligatory to  bind  the  parties  to  their  advice,  and  to  the  abiding  and  standing  at 
the  same ;  and  so  that  it  could  not  produce  action  against  the  party  who  should 
oppoiie  against  the  same :   And  this  was  found,  albeit  the  inscription  bore  these 
words,  viz.  Questions  to  be  resolved  hy  the  three  friends  therein  named^  viz.  the 
Chancellor^  the  Earls  qf  Melrose  and  Lauderdale^  with  the'  which  both  thh  said 
parties  were  content ;  likeas  the  said  minute,  containing  the  said  questions,  was 
at  the  end  thereof  subscribed  by  both  the  said  parties : — ^in  respect  of  the  which 
inscription,  bearing,  as  said  is,  TluU  the  parties  were  content^  and,  in  respect  of 
their  subscriptton  of  the  minute,  the  pursuer  replied,  that  the  defender  could 
not  be  heard  to  allege  that  the  minute  was  not  obligatory»  and  that  it  w^  but  a 
naked  advice,  which  could  not  bind  by  the  law.     Which  reply  was  not  respect- 
ed, and  the  minute  found  not  to  be  obligatory,  because  it  was  set  down  by  way 
of  advice,  as  said  is« 
Act.  Hope  and  Nicolson.    Alt.  Stuart  and  Aiton.    Gibson,  Clerks 
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1626.    JtUy  14.    The  Lai&d  of  Grange  against  Betson  of  Garden. 

.  In  a  contravention,  pursued  by  the  Laird  of  Grange  (gainst  Betson  of  Garden, 
—-the  Lords  were  of  the  mind^  albeit  this  was  not  then  in  specific  terms  found» 
(because  that  point  was  not  controverted,)  that  neither  pasturage  in  confinio^ 


96  DURIE.  1626. 

amongst  neighbours  marching  together,  nor  yet  herding  of  goods  upon  the 
neighbours*  lands,  were  sufficient  deeds  whereupon  contravention  ought  to  be 
granted  ;  except  therewith  some  further  deed  should  concur,  such  as  if  he  Who 
pastured,  being  prohibited  by  the  other  neighbour,  arid  discharged  to  do  the 
same,  he  would  not  obey,  but  that  he  persisted,  notwithstanding  thereof,  or 
masterfully  persisted  or  used  some  violence,  or  did  some  other  unlawful  deed 
beside  the  naked  pasturing ;  for,  in  confinio^  the  suffering  of  goods  to  stay  and 
pasture  upon  the  neighbours'  ground,  which  may  fall  out  by  the  oversight  of 
nerds  and  servants,  without  allowance  of  the  master,  is  over-bare  a  cause  of 
contravention.  But  this  was  not  decided,  and,  before  the  decision,  the  Lords 
gave  commission  to  two  of  their  number  to  see  the  ground,  and  to  examine 
witnesses  for  both  parties  ;  for  both  the  parties  claimed  the  land,  as  pertinents 
of  their  heritage,  and  alleged  possession  thereof^  as  parts  and  pertinents  of 
their  lands. 
Act,  Stuart.    Alt.  Lermonth.    Gibson,  Clerk. 
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1626.    Juli/  15.  M*Phadrick  against  M*Lachlan, 

In  an  action,  at  the  instance  of  a  poor  woman  called  MThadrick  against  Mac* 
Lachlan,  for  intrusion, — ^the  Lords  found,  that,  albeit  the  action  was  prescribed, 
not  being  pursued  within  the  space  of  three  years  after  the  committing  thereof, 
yet  that  the  same  ought  to  be  sustained  for  the  ordinary  duties  of  the  land, 
which  they  were  in  use  to  pay  before  the  time  of  the  intrusion  j  albeit  the  de- 
fender alleged  that  the  action  for  profits  ought  not  to  be  sustained  in  any  sort. 
Which  was  repelled. 

Act.  Burnet.  Alt.  Mowsit.  Scot,  Clerk.  Vid.  l6th  March  1627,  Walter 
Hay  J  25th  February  1624,  Denmuire. 
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1626.    July  19.     The  Earl  Marishal  against  The  Relict  and  Bairns  of  the 

Minister  of  Peterhead. 

In  a  double  poinding,  at  the  instance  of  the  Earl  Marishal,  who  was  charged 
by  the  Relict  and  Bairns  of  the  deceased  minister  at  Peterhead,  who  was  incum- 
bent and  served  the  cure,  and  who  died  before  the  feast  of  Michaelmas,  anno 
1623,  and  who  was,  on  the  other  part,  charged  by  the  new  entrant  minister,  for 
the  stipend  of  the  year  1624  j  to  the  which  stipend,  for  the  whole  year,  the  said 
entrant  minister  craved  the  only  right,  and  alleged  that  he  ought  to  be  answered 
thereof  for  both  the  terms  of  Whitsunday  and  Martinmas  that  year,  in  respect 
he  served  the  cure  that  whole  year  j  and  the  relict  and^baims  of  the  deceased 
minister  claiming  right  to  the  half  of  that  year's  stipend,  by  realson  of  an  act 
and  statute  of  the  kirk,  introduced  in  favours  of  the  relicts  and  bairns  of  de* 
ceased  prelates  and  ministers,  which  appoints  the  duties  of  the  half  of  the  profits 
of  the  prelacy,  and  sicklike  of  the  stipend  for  the  year  subsequent,  next  after 
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the  decease  of  the  incumbent,  to  pertain  to  the  relict  and  bairns  of  the  said  de- 
ceased incumbent,  and  the  other  half  to  pertain  only  to  the  entrant ;— the  Lords 
having  seen  and  considered  an  ordinance  and  act  made  by  the  bishops,  which 
had  relation  to  a  letter  of  the  deceased  King  James,  tending  and  written  for  thaf; 
same  effect,  and  which  was  engrossed  in  the  said  act,  and  which  act  was  produ^ 
ced  by  the  said  entrant  minister  ;  by  the  which  act  (wherein  relation  was  made» 
in  the  tenor  thereof,,  to  the  like  ordinance  made  before  that  act  in  favours  of 
Odinistersi)  it  was  found,  that,  where  the  prelate  dies  before  the  Michaelmas, 
and  after  the  Whitsunday,  that  his  relict  and  heir  shall  have  that  year's  profits 
and  rents  of  the  benefice,  both  the  Whitsunday  and  Martinmas  terms  thereof, 
that  year,  and  nothing  of  the  year  subsequent ;  and,  if  the  prelate  die  after  the 
Michaelmas,  that  his  relict  and  heir  shall  have  right  to  the  half  of  the  profits 
and  rents  of  the  subsequent  year,  beside  and  attour  the  whole  rents  of  that  year 
wherein  he  dies  : — In  respect  whereof,  and  that  the  said  act  proported  that  the 
like  was  statute  before  for  the  relicts  and  bairns  of  ministers,  there  being  no 
other  act  nor  ordinance  shown  in  favours  of  the  relict, — the  Lords  decerned 
conform  to  the  said  act  produced ;  and  therefore,  seeing  the  minister,  husband 
to  this  relict  now  compearing,  died  before  Michaelmas  16^, — the  Lords 
found  that  she  nor  her  bairns  had  no  right  to  any  part  of  the  stipend  of  the  year 
16S4,  controverted,  but  that  the  same  totally  pertained  to  the  entrant  minister, 
whom  the  Lords  decerned  to  be  answered  and  obeyed  thereof. 
.  Act.  Mowat.  Alt.  Belshes.  Gibson,  Clerk.  Vid.  9th  December  1623, 
anent  Annats  ;  17th  December  16^3,  Minister  of  Livingstoun's  Relict.     . 
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1636.    November  95.    George  Bsrill's  Relict  against  His  Creditors. 

In  a  double  poinding  betwixt  the  Relict  of  George  Berill  and  the  Creditors  of* 
the  said  George,  disputing  for  the  mails  and  duties  of  some  houses  in  Edin- 
burgh ;  the  relict  claiming  the  same  by  virtue  of  her  infeflment  of  conjunct-fee 
thereof,  granted  to  her  conform  to  her  contract  of  marriage,  whereby  her  father- 
in-law,  father  to  the  said  George  her  husband,  is  obliged  to  provide  the  fee  of 
the  said  houses  to  his  son,  and  to  her  in  conjunct^fee,  and,  conform  thereto,  her 
husband  and  she  was  infeft,  a^d  so  thereby  claimed  the  said  duties ;  and,  on  the 
other  part,  the  creditors  of  the  husband  of  the  relict,  who,  for  debt  owing  by 
the  husband,  had  comprised  the  said  lands,  and  so  claimed  the  right  thereof 
wherein  they  alleged  they  ought  to  be  preferred  to  the  relict,  in  regard  that, 
before  the  contract  of  marriage,-  the  relict's  husband,  their  debtor,  was  infeft 
lawfully  in  the  fee  of  the  said  lands,  whereof  he  was  taever  denuded  lawfully  by 
the  said  contract  of  marriage  in  favours  of  his  wife,  nor  no  otherwise,  seeing  the 
relict's  right  flowed  from  her  husband's  father-in-law,  who  was  denuded  by  the 
preceding  fee  given  to  his  son  long  before  that  contract  of  marriage,  and  the 
same  flowed  not  from  her  husban£  for  she  was  infeft  upon  her  father-in-la^^'s 
resignation,  and  not  Upon  her  husband's  resignation,  who  only  had  the  right, 
and  stood  then  infeft,  and  not  the  father-in-law }  so  that  the  son's  right  being 
apprised  bv  his  creditors,  they  ought  to  be  answered : — This  alleeeance  was  re- 
pelled^  and  the  relict  was  preferred  to  the  creditors,  in  respect  oi  the  said  con- 
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tract  of  marriage  containing  the  said  provisiot)  of  fee  and  conjunct-fee  made  hj 
the  father  to  his  son  and  good»dau^ter»  which  contract  was  subscribed  by  tm 
Bon^  and  who  thereafter  was  infeflt  with  his  wife  in  the  said  land,  and  thereby 
the  husband  had  in  effect  passed  from  the  prior  infeftment,  subsciibing  the  con- 
tract and  accepting  the  posterior ^infeftment  conditioned  in  the  contract*  And 
ao  the  case  of  the  relict  was  thought  more  just  and  favourable,  depending  upon  m 
contract  of  marriage,  which  ought  not  to  be  elided  by  any  fraudulent  deed  done 
by  the  creditors  ea^  postfacto^  after  the  said  contract  and  infeftment  of  the  r& 
lict's. 
•    Act.  Mowat.    AU.  Stuart.    Gibson,  Clerk. 
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1626.    November  28.    Thomas  Hope  and  Thomas  Nicolsok  agmmt  Jambs 

NiCOLSON. 

Mr  Thomas  Hope  and  Mr  Thomas  Nicolson  having  uplifted  some  sums  of 
money  pertaining  to  umquhile  Mr  Thomas  Nicolson,  which  he  had  laid  On  land, 
end  having  paid  the  same  to  a  creditor  of  the  said  Mr  Thomas,  they  procured 
from  that  creditor  an  .  assignation,  in  their  favours,  of  that  bond  made  to  the 
creditor,  which  they  procured  for  their  security,  and  warrandice  of  a  renuncia- 
tion made  by  Mr  James  Nicolson,  son  to  the  sam  umquhile  Mr  Thomas,  of  thest 
sums,  upon  land,  uplifted  by  them,  as  said  is ;  in  the  which  renunciation  they 
were  ob%ed  to  cause  the  said  Mr  James  ratiJl^  the  same  at  his  majority : — 
When  this  assignation  was  so  made  by  the  creditor,  the  said  Mr  James,  who 
should  have  returned  the  assignation  with  the  principal  bond,  which  was  paid, 
and  with  the  returning  whereof  he  was  intrusted,*— ignorantly,  being  a  mino^ 
cancelled  his  father's  name  out  of  the  bond,  not  knowing  what  of  law  was  to  be 
done :  whereupon,  he  being  convened  for  the  said  canceluition,  at  the  instance  of 
the  said  Mr  Thomas  Hope  and  Mr  Thomas  Nicolson,  who  are  bound  for  him 
as  cautioners  foresaid,  and  who,  for  their  relief,  acquired  the  said  assignation, 
to  hear  and  see  the  premises  verified,  and  therefore,  that  the  said  bond  can^ 
celled  by  him  should  make  as  great  faith  against  him  as  when  it  was  whole ;-~ 
the  Lords  sustained  this  pursuit  summarily,  upon  a  8um>lication  executed  against 
him,  but  ftirther  process  to  be  proven  by  his  own  oatn ;  and  by  his  oath  found 
it  proven  against  him,  to  infer  the  foresaid  conclusion,  seeing  it  was  only  craved 
against  himself,  and  no  other,  albeit  he  was  a  minor.  And  though  that  it  was 
doubted,  if  such  a  sentence  upon  his  own  confession,  being  minor,  could  be  va^ 
lid ;  but  being  in  facto  sua  et  in  quasi  mal^cio^  and  only  craved  against  himself^ 
and  he  not  opponing  thereto,  the  Ixnrds  decerned ;  likeas,  aft^  the  pnonouncing 
of  the  sentence,  the  said  Mr  James  compeared  personally  before  the  Lords,  and 
by  his  great  oath  being  sworn,  made  faith  that  he  should  never  come  against 
the  sentence ;  whereupon  the  pursuers  asked  instruments,  partibus  prcesentibus. ' 
Gibson,  Qerk. 
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1627^    January  19*        The  Earl  of  Buckcleugh  against  Robert  Burkbt 

and  Others. 

« 

The  Eaii  of  Buckcleugh  having  intented  a  double  poinding  against  Mr  Ro- 
bert Burnet  on  the  one  part,  claiming  right  as  heir  served  to  his  own  daughter 
begotten  by  him  upon  his  wife,  one  of  the  seven  daughters  of  WUliam  Mauld, 
which  daughter  was  served  one  of  the  heirs  to  the  said  William  Mauld,  as  re- 
presenting her  mother,  and  one  of  the  said  seven  daughters  ;  and  therefore  he, 
as  her  heir,  who  was  one  of  the  heirs  of  her  said  goocUsir,  claiming  the  seventh 
jpart  of  a  sum  adebted  to  the  said  William  Mauld  by  the  said  ^u:l  of  Buck- 
deugh,  on  the  one  part  ;«-^nd  against  the  rest  of  the  six  daughters  of  the  said 
WilMm  Mauld  on  the  other  part ;  who  claimed  the  right  of  the  said  whole  suQfi 
to  pertain  to  them,  seeing  the  right  of  the  said  whole  sum  was  not  only  est4- 
biisbed  by  an  heritable  contract  betwixt  the  said  William  Mauld  and  the  said 
Earl  of  Buckcleugh,  but  also  infeftment  of  im  heritable  annual-rent  was  gran^ 
ed  therefor,  out  of  the  Earl's  lands^  to  him  in  his  lifetime ;  so  that  the  right 
of  that  contract,  and  sums  therein  contained,  being  perfected  by  an  heritable 
real  right,  and  by  sasine»  the  right  thereof  and  of  the  said  sums  could  pertain  to 
none  but  to  these  who  might  be  heirs  to  the  said  William  Mauld,  and  was  in- 
feft  in  this  annual-rent  as  heir  to  him  who  died  infeft }  and  seeing  neither  Mf 
Robert  Burnet's  wife,  who  was  one  of  the  seven  daughters  of  the  said  William 
Mauld,  was  infeft  in  her  lifetime,  nor  her  daughter  was  ever  infeft  as  heir  tQ  her 
good-sir  as  representing  ha:  mother,  but  only  served  as  one  of  his  heirs  by  a 
general  service,  whereupon  she  was  never  infeft  in  her  part  of  this  annual-rent 
^controverted, — ^therefore  they  contended  that  her  service,  so  far  as  might  concern 
this  sum  libelled,  being  extinct  by  her  decease,  it  could  not  be  acclaimed  by 
her  father  as  served  general  heir  to  his  daughter,  who  neither  was  infeft,  nor 
.could  be  infeft  therein,  seeing  the  contract  provided  the  same  to  the  heirs  of 
William  Mauld,  and  he  could  never  be  that  person  who  might  be  heir  to  him, 
but  the  same  behoved  to  pertain  only  to  the  six  daughters  surviving,  who  were 
heirs  in  soUdum  to  the  whole,  the  other  seventh  and  all  descended  of  her  body 
dying  not  infeft : — The  Lords  found,  that,  seeing  the  daughter  of  the  seventh 
sister  begotten  by  Mr  Robert  Burnet,  was  served  one  of  the  heirs  of  William 
Mauld,  and  that  she,  as  one  of  the  said  heirs,  had  obtained  the  contract  foresaid^ 
made  betwixt  the  Earl  of  Buckcleugh  and  her  good-sir,  registrat  at  her  instance 
.against  the  Earl ;  and  in  respect  that  Mr  Robert  Burnet  was  served  heir  to  his 
daughter,  sdbeit  by  a  general  service  only,  and  that  he  had  obtained  the  said  con- 
tract registrat  at  his  daughter's  instance  as  said  is,  transferred  in  him  aa  h^r  to 
her ;  albeit  his  daughter  died  not  seised,  yet  that  the  right  of  the  said  sums,  con^p 
tained  in  the  said  contract,  both  principal  and  byruns,  pertained  to  the  said  Mr 
Robert  Burnet  j  and  that  the  same  did  not  so  belong  to  the  other  six  sisters, 
as  that  it  could  not  be  sought  but  by  them  who  was  infeft ; — and  therefore  in  re- 
spect of  the  said  Mr  Robert  Burnet's  retour  as  heir  to  his  daughter,  and  of  his 
decreet  of  transferring,  and  of  his  daughter's  retour  and  decreet  of  registration^-— 
which  retours  and  decreets^  the  Lords  found,  could  not.  evanish  and  become  ex- 
tinct,— they  decerned  the  said  Mr  Robert  to  be  answered  and  obeyed,  and  dis- 
charged the  other  six  sisters,  as  having  no  right  to  the  qaid  seventh  part }  and 
J^und  that  the  renuncdatipn  to  b^  given  by  the  said  Mr  Robert  to  the  iEarl  of 
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'Buckcleugh  should  be  a  sufficient  security  to  exoner  and  warrant  him  of  the 
payment  thereof. 

Act.  Scot.     Burnet,  per  se,  and  Stuart.    Alt.  Lermonth ;  Aiton  and  01i« 
phant^  per  se.    Scot,  Clerk, 
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I627.    January  19.     The  Marquess  of  Hamilton  against  Calder. 

'  In  an  action  of  non-entry  betwixt  the  Marquess  of  Hamilton  against  Calder, 
the  Lords  found,  that  the  extent  of  the  land  ought  to  be  valued  according  to 
the  quantity  and  extent  whereto  it  was  valued  by  a  contract  made  by  the  defend- 
er and  his  mother,  wherein  the  land  was  designed  to  be  so  many  pound  lands, 
and  according  to  a  decreet,  recovered  at  this  same  defender's  instance,  for  deli- 
very of  the  evidents  of  the  same  lands,  wherein  it  was  called  also  a  land  of  the  same 
extent.  Which  designations  the  Lords  found  sufficient  against  the  subscriber  of 
the  said  contract,  and  obtainer  of  the  said  sentence,  to  bind  him  to  that  extent ; 
albeit  he  allege(l  that  that  designation  could  not  bind  him  thereto,  seeing,  in  these 
writs,  non  agebatur  to  what  avail  the  lailds  should  be  extended ;  but  that  was 
the  adjection  of  the  writer,  whose  designation  could  not  make  the  land  more 
than  indeed  it  was,  and  could  not  work  against  the  verity  :  likeas  he  produced 
a  sefrvice  done  since,  wherein  the  sworn  assizers  had  extended  the  same  to  a  far 
less  avail,  which  ought  to  have  greater  faith  than  a  superfluous  designation 
idly  adjected  in  any  writ.  Which  allegeance  was  repelled,  and  the  extent  was 
ruled  according  to  the  said  contract  subscribed  by  the  party,  and  decreet  re- 
covered by  himself ;  seeing  the  said  service  was  not  retoured,  nor  passed  the 
chancellary,  but  was  upon  a  reason  stayed,  that  it  should  not  be  expede. 

Act.  Stuart.    Alt.   Nicolson.     Gibson,  Ckrk.     Vid.  24th  January  I627,  L. 
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1627.    January  20.     The  Duke  of  Lennox  against  Alexander  Weems. 

In  a  suspension,  betwixt  Alexander  Weems  and  D.  of  Lennox,  for  sus- 
pending of  the  charges  whereby  the  Duke  was  charged  to  pay  a  pension  grant- 
ed to  the  said  Alexander  by  umquhile  Lodovick  Duke  of  Lennox  and  Rich- 
mond ;  the  decreet  for  letters  conform  to  that  pension  being  quarrelled,  because 
the  Duke  of  Lennox  was  not  summoned  thereto ; — the  Lords  found  no  neces- 
sity to  summon  the  giver  of  the  pension  to  the  action  of  letters  conform  there- 
upon, seeing  he  was  the  pensionei-*s  author,  and  he  needed  not  to  summon  his 
own  author.  This  decision  may  appear  to  be  hard ;  for,  upon  a  decreet  for  let- 
ters conform,  the  chamberlains  and  others,  intromitters  with  the  duties  of  that 
•lordship  or  lands  where-out-of  the  pension  is  craved  to  be  paid,  are  charged  to 
make  payment  to  the  pursuer,  who  of  reason  ought  not  to  be  charged  therefor, 
except  their  master  and  lord,  to  whom  these  duties  should  be  paid  by  them,  were 
called  thereto ;  for  no  reason  can  draw  tlieir  duties  from  them  by  any  process 
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oflaw^  where  their  master  is  not  decerned,  to  whom  they  are  first  and  prin- 
cipally  debtors ;  and  this  form  and  nature  of  actions  cannot  be  more  favourable 
nor  more  privileged  than  actions  to  make  arrested  goods  forthcoming,  which 
cannot  be  sustained  without  sentence,  first  against  the  debtor,  and  then  that  he 
was  also  called  in  -the  process,  to  make  the  arrested  goods  to  be  made  forthcom- 
ing ;  and  this  pension  can  foe  of  no  greater  e£Pect  than  an  obligation,  upon  the 
which  no  action  for  implement  thereof  could  be  sustained,  without  citation  of 
him  who  granted  and  made  the  obligation.  But  it  was  found,  by  the  Lords,  that 
the  giver  of  the  pension  needed  not  to  be  summoned,  as  said  is. 

^ct.  Burnet.    Alt.  RusseL    Gibson,  Clerk.    Fid.  7th  December  1630,  R  of 
Carrick  against  D.  of  Lennox. 
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1627.    February  8.     Sir  Robert  Ker  of  Ancrum  against  The  Heirs  of  the 

Earl  of  Louthian. 

Ik  an  action  betwixt  Sir  Robert  Ker  of  Ancrum  against  the  Heirs  of  the  £ar( 
of  Louthian,  containing  a  special  declarator,  and  accessor  to  a  preceding  general 
declarator ;  and  concluding,  in  the  summons,  delivery  of  a  tack,  for  production 
whereof  one  was  called  as  haver,  and  who  produced  the  tack  called  for  {—the 
Lords,  nevertheless  that  the  tack  was  produced,  yet,  because  the  summons  con- 
eluded  delivery,  found  that  the  same  should  abide  continuation,  seeing  the  de« 
fenders,  who  were  principal  parties  called,  declared  they  would  not  compear. 

Act.  Hope.  Ak.  Belshes.  -Hay,  ClerL  Fid.  8th  November  1626,  L.  Pres- 
tongrange. 
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1627.    February  13.  Ross  against  Ross. 

In  an  action  of  Ross  against  Ross,  whereby  tlie  pursuer  craved  a  minute, 
and  note  of  an  instrument  of  resignation  written  upon  the  back  of  a  procuratory 
of  resignation,  made  in  favours  of  the  pursuer,  and  which  minute  was  written 
by  umquhile  John  Ross,  writer, — to  be  extended  and  put  in  form,  as  if  the  writer 
had  been  on  Ufe,  and  had  extended  and  delivered  the  same  in  form  to  the  pur- 
suer, in  his  own  time ;  at  the  least,  to  hear  that  minute  transumed,  and  the  tran- 
sumpt  thereof  extracted  by  the  clerk  of  register  and  his  deputes,  and  to  be  as 
forceable  as  if  it  had  been  extracted  by  .the  notary,  and  put  in  form  in  his  life- 
time :-— In  this  process,  the  party  who  subscribes  the  procuratory  of  resigna- 
tion, was  living,  and  called,  and  compeared  not :  This  summons  bein^  advised 
with  the  Lords,  the  first  part  of  the  desire  thereof  was  refused ;  for,  the  notary 
being  dead,  they  found  that  no  other  could  extend  the  same.  But  that  part 
anent  the  transuming  of  the  minute,  as  it  bore,  according  to  the  tenor  thereof, 
without  alteration,  was  sustained,  as  it  was  written  by  the  notary. 

Act.  Nicolson ;  the  other  party  being  absent.    Hay,  Clerk.  Page  271. 
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1627.    February  \5.  Faton  against  Caddei. 

Ik  a  reduction  betwixt  Paton  against  Caddel,  the  case  whereof  was,  that  Fa« 
ton,  having  comprised  the  liferent-right  which  was  in  the  person  of  one  Agnes 
Hume,  and  having  recovered  decreet  for  payment  of  the  duty  of  the  annual 
rent  whereof  she  nad  that  liferent ;  thereafter  William  Caddel,  son  to  the  said 
Agnes  Hume,  and  heritor  of  the  said  annual-rent,  whereof  his  said  mother  wzs 
alleged  liferentrix,  obtained  this  liferent-right  reduced  for  nonproduction,  the 
liferentrix  being  called,  and  also  Faton  being  called,  who  had  comprised  the 
same :  This  decreet  reductive  being  desired  to  be  reduced  by  the  said  Faton 
the  compriser,  upon  a  reason  bearing,  that  the  son  could  never  have  reduced 
the  liferent-right  made  to  his  mother,  because  he  was  heir  to  his  father,  who, 
by  contract,  was  obliged  to  give  infeflment  to  his  said  mother,  of  as  much  land . 
or  annual-rent  as  the  annual-rent  contracted  did  extend  to ;  so  that  he  could 
never  desire  her  liferent-right  foresaid  to  be  reduced,  upon  pretext  of  minority 
and  lesion,  as  if  he  had  been  hurt  by  making  of  that  liierent  to  his  mother,  he 
being  minor  when  he  made  the  same,  (for  tliis  was  the  reason  of  his  reduction ;) 
seeing,  in  effect,  he  being  obliged  of  the  law,  by  this  preceding  obligation  of  his 
father's,  he  could  not  seek  reduction,  and  so  it  could  not  be  collusion  betwixt 
him  and  his  mother,  to  take  decreet  for  nonproduction,  to  prejudge  this  com- 
priser  thereby,  who  could  not,  per  rerum  naturam,  have  the  writs  which  were  a» 
mong  themselves,  and  which  the^  would  not  produce.  This  reason  was  found 
relevant  in  favours  of  this  compriser :  albeit  the  defender  alleged,  that  his  de» 
creet  reductive  could  never  be  reduced,  except  the  writs  called  for  in  his  reduc- 
tion had  been  first  produced ;  for  the  production  ought  to  be  satisfied,  before 
he  could  be  compelled  to  dispute^  upon  his  reason ;  and  if  they  were  reduced 
for  nonproduction,  yet  that  was  this  party's  own  fault,  who  might  have  compear* 
ed,  and  used  incident  against  the  liferenter,  or  others,  havers  of  the  writs  called 
for ;  which,  not  being  (fone,  behoved  to  be  her  own  fault,  and  militated  against 
her.  Which  was  repelled,  and  no  necessity  foimd  to  her  to  satisfy  the  produc* 
tion. 

Act.  Foulis.    Alt.  .    Scot,  Clerk. 

Page  275. 


1627.    Feb.  16.        Adam  Bothwell  against  John  Oliphant* 

In  an  action,  at  the  instance  of  Adam  Bothwell  against  Mr  John  Oliphant^ 
for  the  subscribing  of  a  contract,  and  registration  thereof,  whereby  the  lands  of 
Burghtoun,  being  sold  by  Alexander  ^lowat  to  the  said  Mr  John,  and  Adam 
Bothwell  being  a  contractor  therein,  for  all  right  he  had  to  these  lands  ;  in  a 
clause  thereof;  Margaret  Crawford,  who  was  tercer  of  her  terce  of  the  said 
lands,  is  set  down  to  have  disponed  her  terce  to  the  said  Mr  John,  with  consent 
of  the  said  Adam,  who  hath  not  subscribed  the  contract,  but  only  Adam  who  is 
nominate  in  that  clause  to  be  a  consenter  with  her ;  and  therefore  the  said  ac- 
tion being  for  subscribing  that  part  of  the  contract  whereby  Mr  John  is  obliged 
to  pay  the  yearly  duty  specified  in  the  contract  for  her  terce,  the  said  Mr  John 
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contendedy  that,  seeing  she  had  not  subscribed  the  same,  he  had  place  for  re-* 
pentance,  and  needed  not  to  subscribe  the  contract,  to  foe  thereby  obliged  to 
pay  the  terce-duty,  but  might  lawfully  resile.  This  allegeance  was  repelled^ 
seeing  Adam  Bothwell,  albeit  in  that  clause  he  was  nominated  only  consenter 
with  the  lady  tercer,  yet  he  was  reputed  a  principal  party,  in  respect  at  the  be- 
ginning he  was  named  a  special  party-contractor  for  all  right  which  he  had  to 
the  lands  ;  and  seeing  he  did  show  where  the  lady  tercer  had  disponed  her  right 
to  him,  before  that  contract  libelled,  to  whom  he  was  obliged  to  pay  that  same 
duty  which  Mr  John  was  obliged  to  pay  to  her ;  and  seeing  he  had  subscribed 
the  said  contract ; — ^therefore  the  Lords  found,  that  the  said  Adam  Bothwell's 
subscription  was  sufficient  to  enforce  subscription,  and  also  registration  against 
the  saia  Mr  John,  to  the  effect  he  miffht  relieve  the  said  'Adam  of  paying  of  the 
8£ud  duty ;  and  they  ordained  the  said  Adam  to  dispone  the  said  right  oi  terce 
to  the  said  Mr  John,  in  any  lawful  manner  he  pleased,  beside  and  after  the 
disposition  contained  in  the  contract ;  and  so  sustained  the  action,  albeit  the  ter* 
cer  had  not  subscribed  the  contract,  which  they  found  not  necessary,  noor  to  be 
any  impediment  to  liberate  him  from  subscription. 
Act.  Lawtie.    Alt.  Stuart.    Gibson^  Clerk.' 
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1627.    February  27.  Lawson  against  Kello. 

Ik  the  action  betwixt  Lawson  and  KeUo,  whereof  mention  is  made,  16th  Feb. 
1627> — the  Lords  sustained  the  action  upon  a  double  bond,  made  after  the  Eng- 
lish form,  for  payment  to  the  executor  of  the  creditor,  to  whom  the  bond  was 
^nuited,  of  the  single  sum  contained  in  the  bond,  with  the  annual-rent  thereof, 
for  all  terms  since  the  defunct's  decease.  Which  the  Lords  sustained  in  place 
of  the  double  sum  acclaimed,  and  retrenched  the  pursuit  for .  the  double,  oeing 
in  effect  a  penalty  to  the  said  annual-rent  of  the  single  sum.  Partibus  ut  ilW: 
comparentibus. 
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1627.    March  7.        The  Town  of  PIeebles  against  Scot. 

A  summons  was  pursued  at  the  instance  of  the  Town  of  Peebles,  against  Scot 
of  Houndlshape  and  Others,  craving  the  ground-right  and  property  of  the  lands 
contained  in  the  summons,  to  be  decerned  to  pertain  to  them,  conform  to  their 
infeffanents  of  the  same,  given  by  K.  Ja.  VI.  and  K.  Ja.  IV.  and  K.  Ja.  II.  and 
the  defenders  to  be  decerned  and  declared  to  have  no  right  thereto,  neither  in 
property  nor  commonty*  The  defenders  compearing  in  this  cause,  alleged,  that 
the  action  was  of  the  nature  of  an  action  of  molestation,  and  therefore  ought  to 
be  remitted  to  the  sheriff  of  the  shire  within  which  the  land  lies,  as  judges  com- 
petent thereto,  and  that  the  Lords  of  Session  were  not  proper  judges  to  the 
same,  conform  to  the  Act  of  Parliament  1587.    AVhich  allegeance  was  repelled. 
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and  the  Lords  found  themselves  judges ;  seeing  the  summons  contained  no  mo-^ 
lestation  nor  dispute  concerning  meiths  and  marches,  but  only  a  declarator  of 
the  right  of  the  lands  contained  within  the  bounds  specified  in  their  infeftmentSc^ 
Act.  Forsyth.    AU.  i .    Gibson,  Ckrk. 
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1627.    March  7.  Paterson  against  Robison; 

In  an  action  betwixt  Paterson  and  Robison,  whereby  Paterson  craved  the  de- 
fender to  be  decerned  summarily  to  deliver  to  him  the  possession  of  a  dwel^ng*- 
bouse  in  Edinburgh,  whereof  he  was  heritor ;  and  whose  heritable  right  was  sus-^ 
pended  for  the  liferent  of  a  woman,  whose  right  of  liferent. was  reserved  in  his 
heritable  right,  and  she  being  deceased  five  or  six  days  before  the  summons,  he 
craved  the  defender,  who  had  entered  to  the  possession  of  the  said  house  during 
the  time  of  this  liferenter's  sickness,  she  dying  therein,  to  be  decerned  to  de- 
liver to  him  the  said  possession,  and  that  the  Bailies  of  Edinburgh  should  make 
an  inventory  of  the  godds  that  were  in  the  house : — ^the  Lords  round,  that  this 
defender  could  not  be  decerned  so  summarily  to  remove,  without  a  warning 
were  first  made  to  her,  seeing  she  alleged  that  she  was  liferentrix  of  the  said 
house  ;  neither  was  the  reply  admitted,  whereby  the  pursuer  replied,  that  this 
defender  had  consented  to  that  alienation  made  to  the  pursuer,  and  so  she  was*, 
in  effect  his  author,  and  he  needed  not  to  warn  his  own  author.  Which  reply 
was  not  sustained,  in  respect  the  defender  alleged  that  that  consent  was  under 
reduction,  being  revoked  by  her  within  a  month  after  the  giving  thereof,  as> 
done  by  constraint  of  her  husband.  In  respect  whereof  the  Lords  found,  that 
this  process  could  not  be  so  summarily  sustained,  but  that  a  warning  should 
precede. 

Act.  Livingston.     Alt.  Stiiart.     Scot,   Ckrh     Fid.  l6th  February  1628^ 
Merton  flg-a/w^/*  Thomson. 
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1627.    March  10.        Cunninghame  against  Howston. 

In  an  action  for  exhibition  and  delivery  of  writs,  at  the  instance  of  Cun- 
ninghame,  as  apparent  heir  to  his  fore-grand-sir  and  fore-good-dame  against 
Howston  of  Parks, — the  Lords  found,  that  the  pursuer,  as  apparent  heir  to  his 
said  fore-grand-sir  and  good-dame,  could  not  have  action  against  the  defender 
for  production  of  that  writ  called  for,  libelled  to  have  been  made  to  his  prede- 
cessors, arnio  1510,  after  so  long  time ;  and  he,  as  apparent  heir  to  his  prede"- 
cessors,  passing  by  his  father^  good-sir,  and  grand-sir,  could  not  competently 
have  this  action,  the  defender's  father,  good-sir,  and  grand-sir  never  having  pur- 
sued therefore  of  before ;  and  the  pursuer  not  qualifying  his  succession  in  blood 
to  these  predecessors,  but  only  calling  himself  nakedly  apparent  heir  to  th^n, 
neither  ever  qualifying  how  any  of  his  mediate  predecessors  betwixt  him  an^  hia 
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fore-grand-sir,  Sec.  were  ever  debarred  by  their  minorities^  or  any  other  laW' 
fkA  impediment  from  this  pursuit. 

\  Cunninghame.    Alt.  Hope  and  Pollock,    Scot^  Clerks 
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I6^.    March  29.    The  College  of  Aberdeen  against  Robert  Gardin. 

In  a  reduction,  at  the  instance  of  the  College  of  Aberdeen  against  Mr  Robert 
Gardin,  a  tack  being  produced  for  satisfying  the  production,  and  inspection, 
thereof  had  by  the  pursuer's  procurators ;  the  same  being  accepted,  aiid  the  de- 
fender desiring  that  he  might  have  it  up  again,  and  that  the  pursuer  might  take 
his  advantage  of  the  not  production  of  the  same,  by  taking  decreet  reducing  it 
for  not  production ;  and  the  pursuer  answering,  that  it  ought  not  to  be  per- 
mitted that  the  tack  should  be  taken  up  again,  after  it  was  produced  in  pro- 
cess, seeing  it  was  evident,  and  to  be  seen  to  the  Lords  by  ocular  inspection,, 
that  the  same  was  vitiated  and  erased,  and  ought  not  to  have  respect  nor  any  faith 
in  judgment ;  neither  should  the  Lords  suffer  it  to  be  taken  out  of  the  process, 
being  so  evidently  appearing  in  the  vitiation  and  alteration  thereof; — ^the  Lords 
nevertheless  found,  that  the  said  defender  might  take  up  the  said  tack,  and  use 
it,  or  not  use  it,  at  his  pleasure,  seeing  it  was  not  called  for  to  be  improven  ; 
and  the  pursuer  might  yet  easily  mend  himself  of  the  law,  by  intenting  a  pro- 
cess of  improbation,  wherein  the  defender  will  either  be  forced  to  produce  and. 
use  it,  or  else  it  will  be  decerned  to  make  no  faith. 
•  Act.  Hope.     Alt.  Lawtie*     Gibson,  Clerk. 

Thereafter  this  action  being  called,  upon  the  morrow,  the  defender  offered  to 
improve  the  tack,  which  was  found  likewise  could  not  be  received,  seeing  the 
tack  was  not  used ;  but  because  of  the  manifest  vitiation  of  the  tack  seen  to  the 
Ix>rds,  albeit  it  was  holden  as  not  produced  in  the  process,  yet  they  ordained 
the  same  to  remain  in  process  in  the  clerk's  hands,  while  the  pursuer  should  in- 
tent action  of  improbation  of  the  same.  Which  they  ordained  to  be  done  with 
all  diligence^ 
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1627.    March  23.     The  Laird  of  Carse  against  His  Brother. 

In  a  suspension  of  the  L.  Carse  against  his  brother,  who  had  charged  the 
Laird  to  pay  a  sum  contained^  in  his  own  obligation^  registrat  against  him,  and 
upon  the  which  registrat  bond  he  had  raised  a  charge  against  the  Laird,  to 
enter  heir  to  his  umquhile  father,  in  certain  lands  wherein  his  father  died  in- 
feft;  and  to  the  effect  he  might  comprise  the  said  lands  for  the  said  debt  owing 
by  Carse  himself,  and  not  by  his  father,  conform  to  the  Act  of  Parliament 
1621  *y  and  this  charge  to  enter  heir  to  these  lands  being  suspended  upon  this 
reason,  because  he  offered  to  renounce  to  be  heir  to  his  father ;  and  the  credi- 
tor contending,  that  he  should  not  renounce,  seeing,  by  his  renunciation,. he 
would  not  be  freed  of  the  debt,,  the  debt  being  his  own  debt,  which  he  is  ob- 
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liged  to  pa^,  so  that  he  could  not  be  heard  to  renounce  where  the  same  wbuld 
not  avail  him^  but  that  he  might  comprise  against  him  as  lawfully  charged  to 
enter  heir ; — ^the  Lords  found,  that  he  might  lawfully  renounce  to  be  heir,  after 
which  the  creditor  might  seek  adjudication  of  the  same  lands ;  which,  being  the 
ordinary  remeid  of  law  competent  after  the  said  renunciation,  it  would  prove 
as  profitable  as  a  comprising  deduced  against  the  party  lawfully  charged  to 
enter  heir  to  his  father  in  these  lands,  from  the  which  he  renouncing  to  be  heir, 
nothing  was  alleged  that  might  hinder  the  party  charged  to  renounce,  as  said 
is.  But  because  this  process  seemed  to  be  deduced  by  collusion  betwixt  the 
two  brothers,  the  Lords  declared  that  whatsoever  should  be  here  done,  should 
noways  prejudge  any  other. 

Act.  Hope.    AU. u    Hay,  Qerk. 
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1627.    June  26.    Patrick  Lindsay  against  The  Minister  of  Brichen. 

In  a  suspension  betwixt  Mr  Patrick  Lindsay  and  the  Minister  of  Brichen,  who 
charged  the  suspender  for  payment  of  ^22,  as  for  the  third  of  the  treasury  of 
Brichen,  to  whicn  benefice  the  said  Mr  Patrick  was  provided ;  and  who  suspend* 
ed  upon  this  reason,  mz.  that  Chapters  are  restored,  by  the  Acts  of  Parliament 
1617  and  1621,  to  all  their  rents ; .  and  so  it  is,  that  tibiis  benefice  of  the  treasury 
is  one  of  the  chapter-dignities  of  the  bishoprick  of  Brichen,  and  so  ought  not  to 
pay  any  of  the  stipend  to  the  minister  01  Brichen,  but  should  be  paid  by  the 
bishop ;— this  reason  was  rejected,  and  the  minister's  decreet  and  charges  mere* 
on  sustdned,  notwithstanding  of  the  Acts  restoring  the  chapters ;  which  Acts 
were  found,  as  the  words  thereof  bear  that  the  said  restitutions  were  made  in 
favours  of  ministers  who  should  be  provided  to  any  of  the  said  chapter-benefices 
and  rents,  and  this  suspender  was  not  a  minister,  and  therefore  the  Acts  could 
not  militate  for  him. 

Act.  Alton.    Alt.  Mowat.    Gibson,  Clerk. 
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1627.    June  9Q.    The  Laird  of  Touch  against  The  Laird  of  Carnoce. 

Laird  Touch  having  the  escheat  of  L.  Kippinross,  pursues  the  L.  Camock, 
as  heir  to  his  father,  which  father  was  addebtea  to  Kippinross  in  a  sum  of  money, 
to  make  payment  to  him  of  the  same,  as  donatar  who  had  obtained  general  de- 
clarator, and  thereupon  had  arrested  the  said  sum  in  the  defender's  hands^ 
which,  by  this  pursuit,  he  was  desired  to  make  forthcoming ;  and  being  referred 
all  to'  his  oatli,  viz.  both  that  his  father  was  debtor,  and  that  he  is  heir  to  his  fa- 
ther :  and  the  defender  alleging  that  this  pursuit  could  not  be  sustained  against 
him  as  h^ir  to  his  father,  to  make  the  debt  alleged  owing  by  his  father,  forthi- 
coming,  except  sentence  had  first  preceded,  and  had  been  recovered  upon  the 
debt,  finding  that  his  father  was  debtor  in  that  sum,  and  that  thereauer  that 
sentence  was  transferred  against  him :  And  it  was  alleged  that  the  pursuit  was 
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against  form,  so  siimmarily,  without  preceding  sentence,  to  pursue  him  to  make 
an  all^d  debt  owing  by  his  father,  as  arrested  in  the  defender*s  hands,  to  be 
made  forthcoming.  The  Lords  repelled  the  allegeance,  and  sustained  the  pur- 
suit, which  they  lound  formally  and  orderly  deduced ;  for  the  rebel's  self  might 
have  convened  the  defender,  as  heir  to  his  father,  to  pay  a  debt  owing  to  him- 
self by  his  father,  and  referred  it  to  his  oath,  and  therefore  the  donatar  might 
do  the  same. 

Act.  Craig.    Alt.  Primrose  and  Chaip.    Gibson,  Clerk.     Fid.  2Sd  February 
16«8,  Nasmith ;  9th  December  1626,  Lord  Blantyre. 
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1627.    July  6.    The  Earl  of  Annandale  against  Richard  Murray. 

In  a  general  declarator  of  umquhile  the  Laird  of  Cockp  ule's  escheat,  at  the 
instance  of  the  Earl  of  Annandale,  donatar  thereto,  made  by  the  king  sinc^e  the 
rebel's  decease,  against  Mr  Richard  Murray  of  Cockpule,  his  brother,— the 
Lords  preferred  the  pursuer  to  another  donatar  compearing  and  alleging  that  he 
was  made  donatar  thereto  by  the  king,  and  had  obtained  declarator  thereupon 
before  the  rebel's  decease,  so  that  it  could  not  be  declared  again  at  the  second 
donatar's  instance.  Which  allegeance  was  repelled,  and  the  said  second  gift  sus* 
tained,  because  it  was  replied  by  the  pursuer,  the  second  donatar,  that  3ie  first 
gift  could  not  be  respected,  being  taKen  to  ihe  rebed's  use,  and  upon  his  own 
charges ;  and  he  continuing  rebel  thereafter  unrelaxed,  the  king  had  right,  by 
continuing  of  his  rebellion,  to  gift  his  escheat  or  liferent  to  another  donatar, 
who  ought  to  be  preferred  to  the  other.  And  the  defender  contending,  that  the 
first  donatar  had  right  to  the  rebel's  whole  goods,  which  he  had  then  at  the 
time  of  the  said  gift,  notwithstanding  that  the  gift  was  taken  to  the  rebel's  own 
use,  and  notwithstanding  he  thereafter  continued  at  the  horn  unrelaxed ;  be- 
cause,  he  alleged,  the  king  might  gift  the  same  to  the  rebel's  self,  where'no  ere- 
ditors  compeared  to  quarrel  the  same,  and  where  no  party  was  prejudged  there- 
by }  for,  the  king  being  only  interested  in  that  rebellion,  his  majesty's  interest 
was  taken  away  by  his  gift,  which  being  once  given,  there  could  not  (except 
there  had  been  a  new  rebellion  to  make  a  new  cause  of  vacation  to  the  king's 
majesty,)  be  any  new  gift  effectually  given  to  a  second  donatar.  Which  allege*^ 
ance  was  repelled,  for  the  Lords  found,  that  the  first  gift  could  not  be  efiectual* 
ly  given,  neither  to  the  rebel's  self  nor  to  any  other  to  his  use,  he  remaining  still 
rebel  after  the  gift ;  and  that  the  rebel,  continuing  rebel  unrelaxed,  was  not  ca- 
pable to  receive  the  same,  albeit  no  creditor  were  prejudged  thereby,  nor  com- 
peared to  oppone  the  said  gift  j  but  that  there  was  place  to  confer  a  new  gift  to 
any  other  donatar,  notwithstanding  of  the  said  first  gift,  which  second  donatar 
might  as  lawftiUy  quarrel  the  said  first  gift,  as  any  creditor  might  have  done  j 
likeas  it  was  found  as  relevant,  being  proponed  for  the  second  donatar,  as  it 
would  have  been,  being  proponed  for  a  true  creditor.  And  also  the  Lords  found; 
that,  although  the  first  gift  had  been  valuably  given  to  a  donatar's  own  behoof, 
yet,  if  the  donatar  should  thereafter  either  dispone,  or  transact  for  sums  of 
mohe^,  or  otherways,  the  right  thereof  to  the  rebel,  and  that  he  should,  after 
that  disposition,  remain  unrelaxed,-— that  ^e  king  might  dispone  valuably  a  new 
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gift  of  the  same  escheat  to  another  donatar,  as  being  acquired,  and  as  a  new 
purchase  made  by  the  rebel  after  the  first  gift,  whereto  the  king  had  right  by 
the  continuing  rebellion,  and  the  acquisition  by  the  rebel  of  these  goods  while 
he  was  rebel ;  which  being  so  acquired  after  the  first  gift,  by  the  rebel  s  remaining 
soy  it  gave  place  to  the  king  of  new  to  confer  them. 

Act.  Hope  and  Burnet  Alt.  Nicolson,  Scot,  Clerk.  Vid.  25th  and  28th 
November,  1626,  E.  Kinghom  against  Wood. 

In  this  same  process,  the  persons  who,  of  law,  would  have  been  executors 
to  the  rebel,  being  called,  and  proponing  the  exception  foresaid  upon  the  said 
prior  gift  and  declarator ;  and  alleging  that  the  donatar,  who  had  obtained  decla- 
rator, had  made  one  Grahame  assignee  thereto,  who  had  transacted  with  them 
for  the  said  goods  escheatable ;  and  so  that  this  pursuer  could  not  s6ek  a  declara- 
tor upon* that  which  is  declared  already,  seeing  they  behoved  to  be  countable 
to  him  who  had  obtained  the  said  first  ^ft,  and  which  was  declared ; — ^the  Lords 
found,  that  this  allegeance  was  not  competent  to  these  excipients,  to  be  proponed 
by.  them,  albeit  they  were  specially  cal^d  in  this  process  j  but  the  eame  was  only 
^competent  .to  the  donatar  and  his  assignee. 
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1627.    Julj/  12.  Rowan  against  Shaw. 

In  a  suspension  betwixt  Rowan  and  Shaw,  where  a  bond  was  made  by  a 
debtor,  granting  him  to  have  borrowedTrom  umquhile  Ferguson  some  money, 
which  die  debtor  obliged  himself  to  pay  "to  his  said  creditor,  or  to  another  call- 
ed Shaw,  or  to  either  of  them,  presenters  of  the  bond,  and  their  heirs  and  exe- 
cutors ;  which  sum  being  craved  from  the  said  debtor,  after  the  decease  of  Fer- 
guson the  principal  creditor,  by  the  creditor  of  the  said  Ferguson,  who  had  ar- 
rested the  same  ;  and  also  the  said  sum  being  craved  by  the  executors  of  Shaw, 
who  was  adjected  in  the  bond,  acclaiming  the  same  to  be  due  to  them,  seeing 
the  payment  by  the  bond  was  appointed  to  be  made  to  one  of  the  two  presenters 
of  the  bond,  and  their  heirs  ana  executors,  and  that  iiiey  had  the  bond,  and  so 
contended  the  right  of  it  to  pertain  to  them,  and  not  to  Ferguson,  nor  his  cre- 
ditors } — ^the  Lords  preferred  the  executors  of  the  person  adjected,  in  respect  of 
the  tenor  of  the  bond  appointing  payment  to  be  made  to  one  of  the  presenters, 
or  their  heirs  or  executors  ;  for,  albeit  the  bond  was  not  presented  by  Shaw  in 
his  own  lifetime,  and  that  the  sum  was  the  proper  money  of  Ferguson,  yet  it  was 
found  as  due  to  his  executors  as  to  Shaw  himself,  seeing  they  had  the  bond :  and 
albeit,  by  the  civil  law,  a^ectus  solutioni  non  potest  petere  sed  tantum  potest  so- 
lutionem  acdpere^  yet  that  agrees  not  with  our  practice,  whereby  acfiectiis  potest 
etiam  petere  :  And  albeit,  by  our  practice,  is  possit  petere^  yet  if  he  and  the 
principal  creditor  were  contending  tor  the  sum,  the  principal  creditor,  lender  of 
the  money,  would  be  preferred  to  the  adjected ;  nevertheless  here,  the  executors 
of  him  who  was  adjected  were  preferrea  to  the  creditor  of  him  who  principally 
was  deduced  in  the  obligation ;  for,  if  he  had  been  living,  the  adjectus  would 
have  been  preferred  to  himself,  because  the  said  executors  of  the  person  adject- 
ed had  the  bond  in  their  possession  the  time  of  his  decease,  and  it  was  found 
in  bonis  ejus^  and  amongst  his  writs,  after  his  decease  \  and  that  the  principal 
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creditor,  Ferguson,  lived  four  months  after  him,  and  never  sought  the  sum ;  like* 
as,  the  time  of  the  date  of  the  bond,  he  was  owing  greater  sums  to  the  person 
adjected  than  the  sums  contained  in  this  bond,  which  were  presumptions  that 
the  bond  was  given  to  the  person  adjected,  at  the  very  making  thereof,  for  satis-^ 
faction  of  that  debt,  jpro  tanto.  And  this  allegeance  was  admitted  to  probation, 
and  was  the  cause  of  this  decision,  preferring  the  person  adjected  to  the  princi« 
pal  and  his  creditor,  seeing  there  was  nothing  qualified  to  infer  simulation,  or 
that  the  bond  came  in  his  hands  by  any  indirect  or  unlawful  means ;  and  it  was 
not  respected,  that  it  was  alleged  that  the  debtor  had  paid  this  sum  to  the 
creditor  who  had  arrested. 

Act. ^.    Alt.  MiUar.     Hay,  Qerk.    Fid.  Sd  February  16«8,  L.  Duffiis. 
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1627.    November  27.    The  Laird  of  Drum  against  His  Tenants, 

In  a  removing,  L.  Drum  against  his  tenants,  an  exception  proponed  ibr  the 
defenders,  and  admitted  to  their  probation,  viz.  That  they  were  tenants  to 
Crawfurd,  who  was  apparent  heir  to  his  father,  who  was  heritably  infeft  in  the 
lands,  and  in  continual  possession ;  at  the  which  term  assigned  to  prove,  a  dis- 
charge being  produced  by  the  pursuer,  subscribed  by  the  tenants,  whereby  they 
renounced  the  proponing  of  this  exception ;  in  respect  whereof  the  pursuer 
craved  a  sentence,  seeing  no  other  person  was  called.  In  the  process  cooipear* 
ed  one  for  Crawfurd,  the  apparent  neir,  and  proponed  the  same  exception  upon 
his  father's  right,  and  their  possession ;  and  alleged,  that  the  tenant^a  renuncia* 
tion  ought  not  to  debar  him  to  follow  out  the  probation  of  the  said  exception  : 
which  was  found  by  the  Lords  he  might  resume  and  prosecute,  albeit  the  te-^ 
nants  passed  from  the  same  ;  and  that  their  collusion  with  the  pursuer  should 
not  prejudge  their  master ;  albeit  the  said  Crawfurd  was  not  called  in  this  pro- 
cess. lUut  because  the  said  Crawfurd  had  nothing  to  produce,  to  show  either 
where  himself,  or  his  father,  or  predecessors  were  infen;  in  the  land ;  therefore 
it  was  £>und  he  could  not  be  admitted  for  his  interest,  and  thereupoa  sentence 
was  given. 

Act.  Primerose.  Alt.  Mowat.  Gibson,  Ckrk.  Vid.  99th  June  16^6,  La. 
Glengamock. 
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IQTI.    December  2S.    Dickson  against  John  Hume  of  Slboden, 

In  an  action,  pursued  by  one  Dickson^  as  heir  to  his  father,  against  John 
Hume  of  Slegden,  for  payment  of  the  sum  of  8000  merks  payable  to  his  &ther 
by  the  said  defender ;  and  the  said  defender  excepting  upon  a  discharge  of  the 
sum  made  to  him  by  the  defunct,  which  he  produced :  and  the  pursuer  reply- 
ing, that  that  discharge  was  consigned  in  the  notary's  hands  who  writ  the  same, 
to  remain  with  him  until  the  defender  had  perfected  an  obli^tion  of  so  much 
of  the  said  sum  as  was  resting  unpaid^  that  the  obligation  might  be  delivered  to 

G 


50  DURIE.  1628. 

the  defunct,  and  the  discharge  to  the  defender ;  and  being  then  blank  in  the 
sum,  unfilled  up  therein,  they  were  both  consigned  in  the  notary's  hands,  to  be 
kept  by  him  until  the  sum  should  be  inserted  in  the  bond  ;  and  that  thereafter 
the  one  party  should  take  up  the  bond,  and  the  other  the  discharge  ;  likeas  the 
notary  had  the  blank-bond,  subscribed  by  the  defender,  yet  in  his  hands,  and 
that  the  discharge  was  riven  out  of  the  notary's  hands  violently  by  another  per- 
son, who  had  delivered  the  same  to  the  party  : — This  allegeance  was  found  rele- 
vant to  be  proven  by  the  notary,  depositar,  and  witnesses  inserted,  their  deposit 
tions,  and  by  the  declaration  of  the  person  who  was  the  away-taker  of  the  dis- 
charge violently  ;  and  was  found  proven  by  their  declarations  :  neither  was  the 
oath  of  the  party,  haver  of  the  discharge,  and  in  whose  favours  it  was  granted, 
found  necessary  to  be  taken  in  this  probation ;  but  there  was  also  used  for  prov- 
ing of  the  foresaid  reply,  a  writ  produced,  subscribed  by  the  defender,  haver  of 
the  discharge,  granting  the  receiving  of  the  discharge  from  the  notary,  and  ob- 
liging him  to  warrant  him  thereof  at  all  hands,  and  of  all  imputation  which  the 
notary  might  sustain  by  his  delivery  of  his  discharge  to  him  ;  which  writ  the 
Lords  found  imported  as  much  as  that  he  had  only  borrowed  the  writ  from  the 
notary,  and  was  a  confession  that  it  had  not  become  his  evident ;  likeas  the 
blank-bond  was  produced  by  the  notary  ;  which  the  Lords  found,  with  tlie  depo- 
sitions foresaid,  clearly  proved  the  reply.  And,  it  is  to  be  considered,  that,  in 
this  process,  before  the  allegeance  was  discussed  and  found  relevant,  the  fore- 
said notary  and  witnesses,  and  he  who  took  away  the  discharge,  were,  ordained 
to  be  examined  ea;  qfficio.  An(l  being  examined  ex  officio^  and  thereafter  the 
parties  being  heard  upon  the  relevancy  of  the  exception  and  answer,  the  said 
reply  was  found  relevant,  and  also  found  proven  by  the  same  depositions  taken 
ex  officio^  and  by  the  foresaid  writs  used  in  supplement  thereof. 

Act.  Nicolson  and  Craig.     Alt.  Hope  and  Belshes.     Gibson,  Clerk.     Vid. 
22d  February  16^,  Williamson,  and  the  other  cases  there  noted. 
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1628.    January  24.    James  Edington  against  The  Tenants  of  Clattie. 

In  an  action  for  mails  and  duties  of  the  lands  of  Clattie,  at  the  instance  of 
James  Edington  against  the  tenants  thereof, — ^the  Lords  sustained  the  pursuit, 
the  same  being  pursued  for  the  farms  and  duties  of  the  lands  of  the  crop  1627» 
the  summons  being  raised  in  December,  the  same  year  1627,  and  so  before  the 
terms  of  payment  were  past,  viz.  before  Candlemas  ;  seeing  the  Lords  found, 
that  the  same  might  be  sought  by  pursuit  and  process,  after  the  legal  terms,  tdz* 
of  Whitsunday  and  Martinmas,  were  past ;  the  decreet  following  upon  that  pro- 
cess expressly  containing,  that  the  defenders  should  only  be  decerned  to  pay  af- 
ter that  Candlemas  was  past. 

Hay,  Clerk.     Fid.  26th  June  1628,  Lady  Edmonstoun. 
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1628.    Jcanmary  24.  Thomson  against  Kilgoub. 

In  a  double  poindings  betwixt  Thomson  and  Kilgour, — ^the  Lords  decerned 
Kilgour  to  be  answered  of  the  mails  of  a  tenement,  aild  preferred  him  to  Thom- 
son ;  seeing  Kiigour  was  infeft  in  the  property  of  the  land,  by  a  public  infeil- 
ment,  four  days  before  the  sasine  of  an  annual-rent,  given  by  that  same  author 
of  Kilgour's  right,  to  Thomson  also ; .  albeit  Thomson's  right  depended  upon  a 
procuratory  of  resignation  made  in  his  favours  by  the  common  author,  for  in- 
lefhnent  to  be  given  to  him  of  that  annual-rent,  divers  years  before  the  heritable 
right  made  to  Kilgour ;  to  the  which  date  of  the  said  preceding  procuratory,  he 
alleged  that  his  sasine  should  be  drawn  back,  and  that  he  should  be  preferred 
to  the  other ;  especially  seeing,  since  the  said  procuratory,  he  had  uplifted  the 
snails  of  the  said  tenement,  for  satisfying  of  his  said  annual-rent,  divers  years, 
which  ought  to  corroborate  his  right  in  this  Possessor  Judgment ;  seeing  also  that 
his  sasine,  depending  upon  that  procuratory,  was  but  four  days  after  Kilgour's 
aasine.     Notwithstanding  whereof,  Kilgour  was  preferred. 

Act.  Dunlop.    Alt.         "  Gibson,  Clerk. 
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1628.    January  31.      Mark  Hamilton  against  Brown. 

In  an  action  for  the  mails  and  duties  of  a  house,  betwixt  Mark  Hamilton 
and  Brown, — the  Lords  preferred  the  defender  to  the  pursuer,  in  the  right  of  the 
mails  acclaimed  ;  the  defender's  right  being  a  disposition  of  the  land  by  the  he- 
ritor thereof,  for  satisfaction  of  a  sum  adebted  to  him  by  the  said  heritor,  con- 
tained in  a  contract  of  marriage ;  upon  the  which  disposition,  for  the  cause  fore- 
said, the  defender  was  infeft  in  the  land  upon  the  morn  after  the  said  disposi- 
tion :  albeit  the  pursuer  replied,  that  he  haa  comprised  the  lands  from  the  said 
heritor,  their  common  author,  for  a  cause  onerous;  the  denunciation  of  which 
comprising  was  made  upon  that  same  day  upon  which  the  party  had  acquired 
the  said  disposition,  and  which  denunciation  preceded  the  said  sasine  ;  and  so  his 
denunciation,  being  before  his  real  right  of  sasine,  and  the  same  being  a  deed 
necessary,  and  the  other  being  a  voluntary  deed  done  by  the  debtor,  ought  not 
to  prejudge  his  lawful  and  more  allowable  diligence  ;  but  he  alleged  he  ought 
to  be  preferred.     Which  was  repelled,  as  said  is,  and  the  defender  preferred. 

Hay,  Clerk.  Fid.  25th  March  1628,  Blackburn;  17th  December  1 627^ 
Lawder;  22d  March  1626,  Erskine;  4th  Dec  1628^  Logan  against  Hunter. 
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1628.    February  8.    Sir  James  Dundas  against  L.  Swinton. 

In  an  action  of  reduction,  betwixt  Sir  James  Dundas  and  L.  Swinton, — the 
Lords  sustained  the  action  at  the  pursuer's  instance,  upon  the  base  infeftment 
of  the  lands  libelled,  granted  to  him,  flowing  from  the  L.  of  Newbyres,  who  was 
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also  infeft  therein,  by  a  base  infeftment  holden  of  the  L.  Houburn,  liis  author, 
for  reduction  of  a  public  infeftment  of  the  same  llmds,  granted  to  the  defender 
by  the  said  L.  of  Houburn,  before  the  right  made  to  him  by  the  L.  Newbyres ; 
because  there  was  an  argument  and  reason  joined  with  this  base  infeftment, 
whereby  the  said  public  irffeftment  was  desired  to  be  reduced,  viz^  a  back-bond 
given  by  the  defender,  that,  if  he  paid  not  a  sum  contained  in  the  back-bcmdj 
at  the  terms  therein  contained,  that,  eo  casu^  his  infefhnent  should  &il ;  likeas 
the  pursuer  subsumed  upon  the  failyie,  so  that  the  dispute  was  not,  if  the  base^ 
or  the  public  infeflment,  should  be  preferred,  but  if  that  public  infeftment  was 
reduceiable  upon  the  i*eason  founded  on  the  back-bond.  And  which  was  sus^ 
tained  ;  but  Houburn  himself,  in  whose  favours  the  back*bond  was  made,  was 
also  pursuer.  In  this  process  also,  the  Lords  found  that  a  charter  granted  by 
the  L.  Houburn  to  Swinton,  which  had  no  relation  to  be  done,  for  satisfying  of 
a  preceding  bond  of  alienation  of  lands  made  to  him  by  the  L.  Houburn,  nor 
had  no  dependence  upon  the  same,  but  which  was  made  after  the  bond  of  alie- 
nation,  and  also  after  the  back-bond  whereupon  the  reason  was  libelled,  and 
which  charter  had  no  cohesion  with  the  same,  but  was  made  of  a  posterior  date, 
and  bearing  to  be  done  for  causes  onerous ;  and  which  the  defender  alleged 
therefore  could  not  be  affected  with  the  condition  of  the  said  back-bond,  seeing 
the  back-bond  provided,  "  that  in  case  6f  failyie  therein  contained,  the  alie- 
*^  nation  made  to  the  defender  should  be  null;''  and  so  the  same  might  affect  the 
bond  of  alienation,  preceding  the  back-bond,  but  could  not  affect  nor  touch  this 
charter  subsequent,  done  afler  the  back-bond,  ^vhich  was  a  distinct  and  several 
perfect  act,  not  made  conform  or  referring  to  another  preceding  bargain,  but 
which  subsisted  c^itself,  without  respect  to  any  other  preceding  writ  This  char- 
ter was  found  to  be  a  part  of  the  first  alienation  made  to  Swinton,  and  to  de^ 
pend  ujpon  the  preceding  bond  of  alienation  of  the  lands  made  to  him  by  Hon*  ' 
bum  ;  and  that  the  back-bond  should  strike  against  it,  albeit  it  was  aner  the 
same;  because  the  defender  could  not  show,  nor  sdlege  any  other  cause  or  bargain^ 
for  implement  whereof  he  had  acquired  the  same,  by  and  attour  the  first  bcmd 
of  alienation  whereto  the  back-bond  had  relation ;  so  that  the  same  was  reputed 
to  depend  upon  that  preceding  bond  of  alienation,  it  being  also  done  in  August, 
viz.  the  said  charter  and  bond  of  alienation  in  July,  few  days  before  ;  and  the 
said  charter  being  granted  in  August,  was  anterior  to  the  term  of  Martinmas, 
at  the  which  term  the  sum  was,  by  the  back-bond,  appmnted  to  be  paid,  with  the 
provision  of  failyie  foresaid  :  which  all  discovered  the  charter  to  be  a  part  of 
the  preceding  alienation ;  seeing  the  analyier  wa&  obliged  to  give  to  the  defend* 
er  two  infeftments,  one  to  be  holden  of  himself,  and  another  of  the  superior ;. 
and  seeing  the  defender  could  not  show  that  he  had  acquired  another  charter, 
relative  to  the  bond,  and  depe«<fing  thereupon.  Therefore  the  exception  there* 
on  was  repelled,  and  the  back-bond  found  to  affect  the  same.  Neither  was  it  re- 
spected, what  the  defender  alleged,  that,  in  the  bond  of  alienation,  the  disponer's 
liferent  was  reserved;  whereas,  in  this  charter,  no  such  reservation  was  contained; 
whereby  he  alleged  it  was  manifest  that  it  was  not  to  be  reputed  a  part  of  the  first 
bargain.     Which  was  also  repelled. 

Act.  Alton  and  Nicolson.    Alt.  Cunninghame.    Gibson,  Clerk.     Vid.  SQth 
December  1632,  L.  Innerweek. 
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IGZS.    Fehruary  9.         Lord  Colvil  against  Andrew. 

In  a  suspension  betwixt  the  Lord  Colvil  and  Andrew,  who,  suspending  charges 
upon  a  contract,  for  payment  of  victual  annual-rent,  anterior  to  the  Act  of  Par« 
liament,  1597 ;  wherein  the  suspender  offered  and  consigned  the  annual-rent, 
according  to  ten  for  ilk  hundred,  and  desired  the  letters  to  be  suspended  for  the 
victual  acclaimed,  in  respect  of  the  said  act^  albeit  the  contract  preceded  that 
Act ; — ^the  Lords  sustained  the  charges  for  the  victual  annual-rent,  in  respect 
the  contract  was  before  the  said  Act,  and  found  that  the  Act  struck  only  upon 
contracts  and  writs  astricting  parties  to  pay  more  than  ten  for  the  said  hundred 
since  tlie  date  of  that  Act.  But  the  Lords  declared,  that  if  the  suspender,  be- 
twixt and  Whitsunday,  redeem  the  annual-rent,  by  payment  of  the  sum,  and  all 
the  byruns  preceding  that  term,  that,  in  that,  case,  or  by  the  consignation 
thereof,  in  case  of  refusal  to  receive  the  same,  he  should  be  free  of  all  greater 
annual-rent  which  might  be  sought  from  him  for  that  term  thereafter ;  and 
superseded  the  charges,  while  the  said  term* 

Act.  — —— .    Alt.  Bruce.     Hay,  Clerk. 
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1628.    February  16.     Adam  Marshal  against  John  Btres. 

In  a  pursuit  by  the  creditors  of  umquhile  Adam  Marshal,  maltman  in  Edin- 
burgh, against  John  Byres,  burgess  there,  who,  as  executor  to  the  defunct,  their 
common  debtor,  was  convened  for  payment  to  them  of  their  debts ;  and  the 
said  John  Byres  being  a  creditor  of  the  defunct's,  and  having  confirmed  himself 
executor  to  him  only  ad  hunc  effectum^  to  be  paid  of  his  own  debt ; — the  Lords 
preferred  him  in  his  own  debt  to  the  rest  of  the  creditors,  and  sustained  his  in- 
tromission, and  defence  founded  thereon,  concerning  his  preference  in  the  de- 
funct's goods,  to  all  the  rest  of  the  creditors  :  notwithstanding  that  the  pursu- 
ers alleged  that  he  ought  not  jto  be  preferred,  but  ought  to  come  in  with  the 
rest  of  the  defunct's  creditors  pro  raia^  and  that  the  gear  ought  to  be  divided 
am<mgst  them  all  proportionally ;  seeiAg  John  Byres  had  nothing  to  verify  the 
defunct  to  be  his  debtor,  but  only  an  obligation  made  to  him  by  the  defunct  on 
bis  death-bed,  viz.  upon  the  very  day  before  his  decease ;  likeas,  immediately 
after  his  decease,  the  said  John  had  confirmed  himself  executor  to  him ;  which 
diligence  could  not  be  the  cause  of  his  preference,  being  so  preposterous,  and 
the  pursuers  having  Miitted  no  diligence,  but  having  pursued  as  soon  as  they 
knew  the  testament  to  be  confirmed,  and  that  the  de^nder  was  executor,  before 
which  time  they  could  do  no  more  timely  diligence ;  likeas  their  pirrsuits  were  in- 
tinted  within  two  or  three  months  after  the  defunct's  decease,  so  that  they  were 
not  in  negUgentia.   This  reply  was  repelled,  arid  the  defender  preferred,  qui  sibi 
vigilavit.   Neither  was  it  respected  that  the  defender's  bond  was  granted  by  the 
defunct  on  his  death-bed :  because  the  pursuer  confessed  that  the  debt  was  truly 
owing  by  him  to  the  defender  before ;  so  that  the  taking  of  the  bond  on  death- 
bed was  but  a  confession  of  the  debt,  which  was  truly  and  lawfully  owing  be- 
fore, and  could  not  prejudge  the  defender.    And,  seeing  he  had  done  diligence 
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by  obtaining  himself  executor  confirmed,  to  the  efFect  he  might  get  payment  of 
his  just  debt,  and  that  he  had  accordingly  obtained  payment,  therefore  he  was 
preferred  without  division  with  the  rest. 

Act.  .     Alt.  Burnet.     Hay,  Clerk.     Vid.  ISth  July,  1632,  Pollock 

against  Fairholm  j  7th  January,  1624,  Shaw  against  Gray ;  and  26th  January, 
1628,  Adie. 
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1628. '  February  28.        Mauld  against  L.  Mathers. 

In  a  pursuit  of  letters  conform,  Mauld  against  Mathers,  Mauld  being  consti- 
tuted assignee,  to  a  pension  granted  to  Andrew  Mauld,  father  to  the  assignee, 
which  Andrew  had  the  said  pension  from  the  E.  Marishal,  cum  potestate  trans* 
Jerendi  etiam  in  articulo  mortis  ; — ^the  Lrords  sustained  this  action  at  the  assig* 
nee's  instance,  being  now  pursued  after  the  cedent's  decease,  the  principal  pen- 
sioner ;  albeit  it  was  alleged,  that  the  cedent  being  now  dead,  that  the  transla- 
tion was  null ;  seeing  the  cedent  remained  still  in  possession,  notwithstanding  of 
the  translation,  by  uptaking  thereof,  and  giving  acquittances  thereon,  in  his  o^n 
name ;  so  that  the  translation  took  never  efFect  in  the  maker's  lifetime,  whereby 
it  became  ineffectual.  This  allegeance  was  repelled,  and  the'  action  and  trans- 
lation sustained ;  for  this  summons  of  letters  conform  was  raised  before  the  ce- 
dent's decease,  and  thereby  the  assignation  was  intimate  ;  whereas,  for  want  of 
intimation,  the  contrary  was  found  before,  in  the  action  Douglas  against  the  B. 
Aberdeen.     De  quo  vid.  penult  June,  1622. 

Act.  Oliphant.     Alt.  Mowat     17th  December  1628,  Chalmer  against  L. 
Craigivar. 
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1628.     March  6.  ^      Nicol  against  Hume. 

NicoL,  pursuing  some  of  the  Laird  of  Alton's  tenants,  to  make  their  farms 
addebted  by  them  to  the  Laird,  their  master,  forthcoming,  as  arrested  in  their 
hands  by  the  pursuer,  for  a  debt  owing  to  him  by  the  Laird  ; — ^in  this  process 
compears  one  Hume,  creditor  to  the  Laird,  and  who  had  arrested  thir  saifte 
farms,  and  alleged  that  the  pursuer  had  obtained  a  decreet  for  farms  arrested  in 
the  tenants'  hands,  of  another  year  preceding,  which  woidd  extend  to  a  greater 
quantity  than  would  satisfy  his  debt ;  and  so  he  ought  not  to^  misken  that  sen- 
tence, whereby  he  might  be  paid,  and  de  novo  again  arrest,  thereby  to  pre- 
judge other  creditor's.  The  Lords  found  that  the  pursuer,  having  recovered  a 
decreet  for  his  debt,  as  said  is,  ought  either  to  renounce  the  same,  or  to  assign 
it  to  the  party,  or  qualify  and  instruct  some  competent  reason  wliy  the  same 
cannot  be  available  to  him :  or,  if  he  would  not,  but  that  he  did  adhere  thereto, 
that  he  could  not  arrest,  de  novo,  for  satisfying  of  that  same  debt,  whereof  he 
behoved  to  be  found  satisfied  by  that  sentence,  which  he  could  not  show  he 
could  be  frustrated  in  the  execution  thereof;  it  being  in  his  own  default,  that 
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he  wanted  payment.  The  Lords  found,  that  he  could  not  prejudge  other  cre- 
ditors to  arrest  and  seek  payment  of  their  debts  by  his  several  arrestments, 
thereby  to  elide  and  defraud  them. 

JTirf.  the  cases  wherein,  after  comprising,  other  execution  may  be  sought. 
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1628.    March  11.     Dalmahoy  and  Frank  against  Horsburgh. 

In  an  action,  Dalmahoy,  and  Frank  her  spouse,  against  Horsburgh,  for  the 
mails  and  duties  of  a  tenement  of  land,  wherein  the  pursuer  was  infeft  as  heir 
to  her  brother ;  and  the  defender  alleging,  that  he  was  retoured  heir  to  his  pre- 
decessor, who  was  infeft  in  the  same  lands,  and  that  the  defender,  by  virtue  of 
his  infeftment  passed  upon  a  retour,  had  been  five  years  m  possession  of  the 
same  j — the  Lords  repelled  the  allegeance,  in  respect  that  the  pursuer  was  in- 
feft as  heir  to  her  brother,  and  that  he  was  infeft  in  the  same  land,  before  the 
excipient*$  author's  right,  and,  by  virtue  thereof,  that  he  was  in  continual  pos- 
session ten  years  together  of  the  same,  to  the  time  of  his  decease,  who  died 
in  anno  1623  ;  and  that  all  the  years  since  then,  whereof  the  defender  had  ac- 
quired only  possession,  were  now  controverted  in  this  process,  and  could  not 
make  the  excipient  to  be  counted  a  lawful  possessor.  Which  reply  was  found 
relevant  in  this  possessory  judgment. 
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l62S.    March  IS.     Ker  against  The  Laird  of  Coldingknows. 

A  DECLARATOR  of  liferent  of  some  lands  pertaining  to  Coldingknows,  holden 
of  the  abbacy  of  Dryburgh,  being  sought  by  the  Earl  of  Marr's  donator,  the 
jBibbacy  being  erected  to  the  Earl  of  Marr,  who  thereby  became  Coldingknow's 
superior  j — in  this  cause,  John  Boswell  of  Pittodrie  compearing  to  exclude  the 
donator,  in  respect  he  had  comprised  the  same  lands  from  Coldingknows,  for 
debt  owing  to  him,  whereupon  he  was  infeft  by  the  king,  who  yvsLS  Colding- 
know's  superior ;  for  he  found  Coldingknows  standing  infeft,  holden  of  the  king, 
by  virtue  of  the  act  of  annexation,  whereby  he  alleged  he  could  not  enter  by 
another  superior,  than  him  of  whom  he  found  his  debtor,  from  whom  he  com- 
prised, standing.infeft.  This  allegeance  was  repelled,  and  the  liferent  found  to 
pertain  to  the  donator  constituted  by  the  lord  of  erection,  notwithstanding  of 
the  compriser's  infeftment  and  his  author's,  holden  of  the  king;  for,  by  the 
erection  which  preceded  both  the  comprising  and  the  infeftment  taken  thereon, 
the  king  ceased  to  be  superior,  and  the  right  of  siiperiority  belonged  to  the 
lord  of  erection,  whereby  the  compriser,  not  being  infeft  by  the  right  superior^ 
it  could  not  prejudge  the  true  superior,  viz.  the  Earl  of  Marr  the  lord  of  erec 
tion,  nor  his  donator,  in  his  vassal's  liferent. 

Act.  Hart.    Alt.  Sandilands.    Gibson,  Clerk.     Fid.  24th  July  1632,  Ja.  Reul. 
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1628.     Match  22.      Raith,  Donator  to  Meldrum's  Liferent,  against  The 

Laird  of  Buckie. 

"  In  the  declarator  of  Andrew  Meldrum's  liferent,  mentioned  19th  March, 
1628, — there  being  an  exception  proponed  for  the  defender,  upon  an  anterior 
gift  of  the  rebel's  liferent,  whereupon  declarator  was  recovered  by  the  donator, 
before  the  pursuer's  gift  and  declarator,  to  the  which  the  defender,  who  was  a 
creditor  to  the  rebel,  was  made  assignee ;  and  who,  according  thereto,  was  in 
possession  of  the  lands  libelled,  desired  to  be  declared  to  the  pursuer  in  this  spe- 
cial declarator  now  sought  by  him  :  and  the  pursuer  replying,  that  this  general 
declarator  cannot  exclude  this  pursuer,  who  seeks  a  special  declarator  of  the 
lands  specially  libelled ;  seeing  that  anterior  gift  and  general  declarator  thereon 
cannot  prejudge  the  pursuer,  neither  can  be  any  warrant  to  the  excipient  to 
have  apprehended  possession  thereon  at  his  own  hand,  without  order  of  Jaw,  ex* 
cept  be  had  obtained  special  declarator  also  after  the  general,  for  thir  lands 
controverted  (  likeas  he  offered  to  prove,  that  the  rebel,  notwithstanding  of  that 
anterior  gift,  and  general  declarator,  retained  the  continual  possession  of  thir 
lands  to  his  own  use,  utility,  and  profit.  This  allegeance  was  found  relevant, 
notwithstanding  of  the  reply ;  and  tne  rebel's  retention  of  the  possession  was  not 
respected,  seeing  the  prior  donator  might  pursue  hini  therefore,  and  might  evict 
it  irom  him  by  jaw» 

Fid.  2Sd  December  1623,  Bannatyne  against  Murray. 
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1628.    March  92.  Mark'  Hume  against  Tekakts. 

In  an  action  by  Mark  Hume,  as  assignee  to  the  duties  owing  b^  the  pos- 
sessors of  the  lands  pertaining  to  the  Prebendary  of  Kelso,  of  certain  bygcme 
years,  whereto  the  said  Mark  Hume  waa  made  assignee,  by  Mr  Peter  Euart, 
prebend  of  the  said  prebendary, — against  the  tenants  j— -4lie  Lords  sustained  the 
ift  and  provision  ot  the  said  prebendary  granted  to  ^e  said  prebendary  by  the 
Jarl  of  Hume,  as  patron  of  the  provostry  of  Dunglas,  whereof  this  prebendanr 
libelled  was  a  part ;  albeit  it  was  alleged,  that  the  said  provision  was  nuu, 
being  subscribed  only  by  one  who  was  affirmed  to  be  patron,  and  not  in- 
structed ;  and  which  also,  albeit  it  were  shown  that  he  was  patron>  yet  could 
not  be  sustained^  seeing  it  was  not  subscribed  by  the  provost,  whose  subscrip- 
tion the  defender  alleged  to  be  necessary  to  the  gifta  and  provisionii  of  all  the 
Erebendaries  of  this  benefice.  Which  aUegeance  was  repelled,  except  it  had 
een  alleged,  thatp  by  the  foundation,  the  provost's  consent  ia  ordained  to  be 
given,  and  necessarily  required  to  the  gift  or  the  said  prebendaries  ^  hut  here  it 
is  to  be  considered,  that  tins  allegeance  was  proponed  by  the  tenanta  addebted 
to  pay.  their  dutiea»  who  had  no  right  of  retention^ 

Tttge  369. 
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1©88.     March  25.  Nisbet  against  Hume/ 

Ik  a  sospension  betwixt  Nisbet  against  Hume,  a  good^dame  being  obliged  to 
pay  to  her  oye,  and  to  her  husband,  in  her  contract  of  marriage,  the  sum  of  2000 
inerks,  to  be  employed  upon  land,  or  annuaUrent,  or  otherwise,  at  the  sight  of 
the  father  to  the  husband,  and  of  the  good-dame  contractor'  for  the  tocher,  and 
by  their  advice,  (thir  were  the  very  words  of  the  contract ;  for  she  was  obliged 
to  pay  the  said  sum  in  tocher  to  the  husband,  and  to  his  wife,  to  be  employed, 
as  said  is,  by  the  advice  of  the  father  to  the  husband,  and  of  the  good-dame  to 
the  wife  ;)— the  Lords  interpreted  the  contract  to  this  sense,  that  the  wife  should 
have  the  liferent  of  this  sum  \  albeit  by  the  contract  she  was  provided  to  a  suffi- 
dent  conjunct-fee,  by  the  husband  and  his  father  ;  and  albeit  the  good-dame  be- 
ing now  deceased,  that  the  &ther  to  the  husband  being  yet  living,  dissassented ; 
and  the  wife  should  have  a  liferent  of  that  sum ;  without  whose  advice  and  con- 
sent, it  was  alleged  by  the  husband's  henr,  (the  husband's  self  being  also  now 
deceased,)  that  it  was  provided,  in  the  contract,  that  the  sum  should  not  be  em- 
ployed -,  and  he  refusing  to  give  advice  thereto,  the  heir  alleged,  that  the .  re- 
lict ought  not  to  have  it ;  specially  seeing  he  also  alleged,  that  ttie  relict  had  the 
whole  means  pertaining  to  ner  husband,  and  that  his  heir  had  nothing. 

^ct.  Mr  Robert  M*GilL    Alt.  Craig.     Hay,  Clerk. 
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1628.     March  25.        James  HtJME  against  Hume  and  Justice. 

Ik  a  suspension,  betwixt  Mr  James  Hume,  minister  at  Dunbar,  against  Hume 
and  Justice;  the  said  Mr  James  being  charged  to  relieve  the.  heir  of  him,  whom 
he  was  bound  to  relieve  by  his  bond,  anent  the  payment  of  a  sum  of  money ; — 
the  Lords  found,  that,  albeit  the  said  Mr  James  was  obliged  only  to  relieve  the 
party  therein  expressed,  and  made  no  mention  to  relieve  his  heirs,  executors,  or 
assignees,  yet  that  bond  should  be  effectual  to  his  heirs,  or  any  made  assignee  by 
the  heirs,  for  producing  of  action,  or  execution  against  him,  for  their  relief ; 
seeing  the  bond  of  relief,  per  expressum^  excluded  not  the  heirs,  executors,  or 
assignees. 

Act.  .     AU.  Belshes,     Gibson,   Clerk.    Vid.   14th  July    1629,  L. 

Wardes  j  6th  February  1 630,  Muir. 
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1628.    June  Sy.         Gordon  against  Laird  of  MeldrUm* 

GoBDOK  against  L.  Meldrum.  The  executors  of  a  wife  cOnveu  ing  the  executors 
to  the  husband  of  that  wife,  for  payment  of  the  wife's  part  contained  in  the  ' 
testament,  which  was  given  up  and  confirmed  to  pertain  to  her  and  her  hus- 
band the  time  of  her  decease,  she  deceasing  before  her  husband ; — the  defenders 
alleging  that  defalcation  ought  to  be  made  of  the  debts  owing  by  her  husband 
at  the  time  of  her  decease,  which  the  executors  had  paid  sensine  ; — ^the  Lords 
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found  this  defalcation  reasonable,  and  allowed  the  said  payiiient ;  and  found  that 
the  executors  needed  not  to  abide  any  sentence  for  the  said  debts  to  have  been 
obtained  by  the  defunct's  creditors  against  Ihem,  but  that  they  might  have  paid 
tiie  same  without  sentence,  they  proving  the  debts  to  have  been  truly  owing. 
And  albeit  there  had  been  no  payment,  nor  yet  sentence,  yet  they  found  the  de* 
falcation  relevant,  bearing  that  the  defunct  was  owing  such  particular  debta, 
which  being  proven,  the  same  ought  to  be  taken  off  the  gear,  before  the  relict  or 
her  executors  could  claim  any  of  the  gear,  for  the  relict's  portion  thereof* 
Act.  Baird.     Alt.  Burnet,  nuffor.    Gibson,  Clerk. 


1628.    July  9«  Lauder  against  Jambs  Mowat. 

In  a  suspension,  Lauder  against  James  Mowat,  the  said  James  being  sherifil 
clerk  of  Berwick,  was  charged  by  the  said  Lauder  to  extract  a  decreet  obtained 
in  the  court  of  the  sheriffdom ;  and  the  clerk  suspending  upon  this  reason,  that 
there  was  never  such  a  decreet,  and  producing  the  process  to  verify  the  same, 
no  minute  of  any  sentence  was  to  be  found  in  any  part  of  the  process ;  and  the 
charger  producing  the  Laird  of  Eistnisbet,  who  was  sheriff  for  the  time,  his  let* 
ter  to  verify  that  he  had  pronounced  that  decreet,  and  which  letter  bore  the 
same  ; — ^the  Lords,  notwithstanding  of  the  sheriff's  writ  proporting  that  there . 
was  a  decreet  pronounced  and  given  by  him,  suspended  the  letters  simpliciter^ 
in  respect  of  the  said  process,  which  had  no  such  warrant,  and  that  the'  clerk  in 
his  office  ought  to  have  greater  faith  with  the  process  than  the  assertion  of  the 
judge,  cut  non  creditur  nisi  qtumtum  constat  ex  actis. 

Act.  Dunlop.    Alt.  Mowat     Hay,  Clerk. 
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16S8.    December  10.    The  Laird  of  Let  against  The  Minister  of  Lanark. 

,  The  Laird  of  Ley,  having  presented  one  to  the  preceptory  of  the  hospital  of 
St  Leonard's,  who,  seeking  letters  conform  to  that  provision  and  gift  given  to 
him  by  the  Laird  of  Ley,  as  patron  of  that  hospital;  and  the  minister  ofLanark 
compearing  and  alleging,  that  he  was  provided  to  the  said  preceptory  by  the 
king's  majesty,  and  had  obtained  thereupon  letters  conform,  by  virtue  whereof 
he  was  in  possession  }  likeas  his  predecessor  was  presented  by  the  king,  and  by 
virtue  thereof  he  was  also  in  possession,  whereby  it  was  evident  that  the'rieht 
to  present  was  only  proper  to  the  king ;  and  they  being  so  in  possession,  no  let* 
ters  conform  ought  to  be  granted  upon  the  Laird  of  Ley's  gift ; — ^this  allegeance 
was  repelled  against  this  summons,  craving  letters  conform :  without  prejudice 
always  of  the  defender's  right  thereupon  ;  upon  the  validity  whereof,  or  of  the 
pursuer's  right,  the  Lords  found  it  not  proper  to  dispute  in  this  process  and 
action  of  letters  conform  ;  but  reserved  the  same  to  be  tried  by  suapension  or 
double  poinding,  or  in  any  other  lawful  pursuit,  prout  dejure^  whereto  this  de« 
creet  should  not  be  prejudicial. 


1 


16«9-  DURIE.  59 

Act.  Mo^at    AU.  Steuart  and  SandUands.    Gibson,  CUrh.      Vid.  4th  July, 
l6S7,  Mackenzie. 

Fage  407. 


1629.    January  9*  Salmond  against  Coubtie. 

A  ]>£CR££T  being  obtained  before  the  Town  of  Edinburgh,  against  a  party 
hdden  as  confessed  who  was  warned  to  compear  by  the  town-officer  upon  sixty 
days,  he  being  then  out  of  the  country ;— it  was  found  that  that  decreet  was 
null,  because  no  inferior  judge  had  power  to  summon  a  party  out  of  the  country 
upon  sixty  days,  without  a  preceding  warrant  obtained  by  the  party  from  the 
Lords,  to  summon  the  defender  as  out  of  the  country  j  and  that  such  warnings 
cannot  be  made  by  naked  warrant  of  an  inferior  judge.  This  was  not  clearly 
decerned,  but  the  Lords  inclined  to  this  decision ;  for  it  is  usual,  in  inferior 
judgments,  to  crave  their  warrants,  when  parties  out  of  the  country  are  summoned 
upon  sixty  days  f  but  in  this  process  the  parties  were  ordained  to  dispute  their 
rights,  without  respect  to  the  decreet. 

Act.  M^GUl.  Alt.  Craig.  Hay,  Clerk.  Vid.  7th  February,  1629,  Town  of 
Irvine. 

Page  413. 


1629.    January  IS.         Ross  against  George  Butler. 

A  DECREET  of  rcmoviug  being  recovered  by  Mr  George  Butler,  against  the 
relict  of  Alexander  Vanss ;  which  being  suspended,  and  one  Vanss  being  cau- 
tioner for  obedience  in  the  suspension  ;  and  the  suspension  being  discussed,  and 
the  letters  found  orderly  proceeded ;  and,  upon  the  act  of  caution,  the  cautioner 
denounced,  and  charged  for  not  obeying  of  the  decreet  by  the  said  relict ;  and 
thereupon  the  obtainer  of  the  decreet,  by  command  to  the  sheriff,  conform  to 
the  Lords'  letters,  being  entered  to  the  possession  of  ^e  lands  in  July,  at  which 
time  the  corns  were  growing  upon  the  lands  decerned ;  and  thereafter  that  crop 
being  intromitted  wiSi  by  ue  obtainer  of  the  sentence  : — ^the  escheat  of  Vanss, 
cautioner  in  the  suspension^  being  gifted  and  declared,  the  donatar,  by  the  spe-. 
cial  declarator,  seeks  the  corns  intromitted  with  by  Butler,  growing  upon  the 
lands,  as  said  is,  when  he  entered  thereto,  to  be  paid  to  him  as  donatar, — the 
same  being  the  proper  corns  of  the  said  rebel,  who  was  cautioner,  and  which 
was  sown  thereon  by  him  on  the  lands,  and  the  lands  being  possessed  by  him 
divers  years  before  that  crop,  and  no  decreet  of  removing  being  given  against 
him,  nor  of  succeeding  in  the  vice  of  the  relict,  who  was  decerned.  The  Lords 
sustained  the  said  action,  and  found  that  the  said  corns  pertained  to  the  dona- 
tar, and  not  to  him  who  had  obtained  the  sentence ;  albeit  he  alleged,  that  he, 
having  the  only  right  to  the  lands, — ^and  so  found  by  sentence, — ^whatever  was 
sown  thereon  soh  cedebatf  and  pertained  to  him,  and*  came  in  the  place  of  the 
viident  profits  which  belonged  to  him  by  virtue  of  his  •  decreet  ^  and  that  the 
said  rebel  could  qualify  no  right  in  his  person  to  the  lands,  by  virtue  whereof 
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he  might  maintain  hia  possession  ;  and  he  was  not  rebel  the  time  of  fais  intromis* 
sion  ;  and,  by  his  becoming  cautioner  for  the  relict  decerned  to  remove,  he  could 
not  ascribe  the  possession  to  himself,  which,  revera^  pertained  to  the  said  relict, 
who  had  a  pretended  title  of  Hferent.  Which  allegeance  was  repelled,  and  the 
pursuit  sustained,  in  respect  of  the  rebePs  possession,  offered  to  be  proven  at  the 
time  of  the  warning  made  to  the  relict,  and  sensine,  and  of  the  crop  libelled: 
and  it  was  not  found  necessary  to  aHege  that  he  possessed  by  virtue  of  a  right 
to  the  lands  libelled ;  for  the  Lords  found  that  the  corns,  being  sown  after  a  de- 
creet of  removing^  by  another  person  against  whom  no  decreet  was  given,— albeit 
the  person  who  did  sow  the  same  had  no  right  to  the  lands  wherein  they  were 
sown,  and  that  his  possession  could  not  have  been  maintained,  if  he  had  been 
pursued  either  to  remove  or  as^  succeeding  in  the  vice,— yet  that  the  said  corns 
pertained  to  him  who  sowed  the  same,  and  consequently  to  the  donatar  to  his 
escheat ;  and  that  the  same  could  not  be  intromitted  with  by  him  who  obtained 
the  decreet  of  removing,  the  same  not  being  given  against  the  party  who  sowed 
the  land ;  and  that  his  entry  to  the  possession,  by  virtue  of  charges  to  the  sheriff 
thereupon,  could  not  give  him  right  to  meddle  with  the  corns  growing  there- 
upon pertaining  to  any  other  person,  than  that  person  against  whom  he  had  re-» 
ceivea  the  sentence  of  removing. 

Act.  NeUson  and  Mowat.    Alt.  Stuart.    Gibson,. CferAr.    Vid.  21  st  Novem- 
ber 1628,  Bruce  against  Bruce. 
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1629.    January  31.  Ma  web  against  Hadden; 

A  DECREET  dated  and  given  the  27th  of  December  1628,  by  the  Provost  and^ 
Bailies  of  Edinburgh,  being  desired  to  be  reduced,  because  it  was  given  in  the 
time  of  Yule  vacation,  which  was  ^rio/,  and  wherein  no  judicial  act  ought  to 
be  done  ; — this  reason  was  not  sustained,  but  the  decreet  found  well  given,  be- 
cause the  decreet  was  desired  to  be  reduced  by  him  who  was  pursuer  of  the 
cause  wherein  decreet  was  given ;  for,  albeit  absolvitor  was  given  to  the  de- 
fender, by  reason  the  pursuer  failed  in  probation,  yet,  seeing  the  pursuer  then 
insisted  in  his  pursuit,  the  Lords  found  he  could  not  reduce  the  same  upon  that 
reason,  no  more  than  the  defender  could,  if  sentence  had  been  given  against  him 
compearing,  and  that  no  dilator  had  been  alleged  before  the  sentence. 
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1629.    February  10.  Falconer  against  Blair. 

It  was  questioned,  if  the  creditor  to  a  defunct,  by  an  heritable  bond,  might 
seek  payment  thereof  from  the  defunct's  executors,  before  the  heir  were  first  pur- 
sued therefore,  as  the  pursuer  contended ;  who  affirmed  that  the  heir,  specially 
he  being  responsal,  ought  to  pay  the  defunct's  heritable  debt,  as  the  executor 
are  obliged  to  pay  the  moveable :  even  as  the  executors  have  no  right  but  only 
to  the  defunct's  moveables ;  and  the  heir,  to  the  defunct's  goods  immoveable, 
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and  to  his  heritage  j  eL  quern  sequuntur  commoda,  debent  etiam  sequi  incommoda, 
et  quemque  in  suo  genere.    But  this  point  was  not  decided ;  nor  yet  if  the  ex^cw- 
tor  will  get  restitution  thereof  from  the  heir,  the  executor  having  paid  the  cre- 
ditor that  heritable  debt. 
Act.  Nicolson  and  Falconer,     Alt.  Stuart,     Gibson,  Ckrk.     Vid.  7th  March 

1^99  betwixt  thir  parties. 
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1629*     February  IK  Stuart  against  Wilson;. 

In  a  sentence  obtained  against  one  as  heir  to  his  predecessor,  for  payment,  of 
a  sum  of  money,  wherein  his  predecessof  was  debtor,  for  the  price  of  a  tenement 
sold  by  the  obtainer  of  the  sentence  to  the  father  of  that  defender,  who,  as 
heir  to  his  father,  was  decerned  to  pay  the  sum  ;  and  the  same  defender,  upon 
the  same  contract  of  .alienation  thereafter,  intenting  action  of  warrandice  of 
that  tenement,  as  heir  to  his  father,  against  the  said  party,  seller  of  the  land ;  iii 
which  pursuit,  having  produced  the  foresaid  sentence  given  against  him  as  heii^, 
to  vjeriiy  and  instruct  his  title  and  interest,  viz.  that  he  was  heir  ; — the  Lords 
found  the  same  not  to  instruct  him  to  be  heir,  but  that  he  should  otherwise  in- 
struct the  same  than  by  the  said  decreet ;  albeit. he  alleged,  that,  seeing  the  de- 
fender had  recovered  sentence  against  him  as  heir  upon  the  same  contract,  that 
sentence  should  work  betwixt  thir  parties  themselves,  to  make  them  heirs  hinc 
inde  in  the  dispute  to  be  moved  betwixt  them  upon  this  contract,  pro  et  contra^. 
Which  was  not  respected ;  but  it  was  found  he  should  prove  it  otherwise,  see- 
Hig  that  will  not  prove  active  which  proves  j^iwwi^e, 
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1629.    February  I7.        Inglis  against  Lady  Dumfermling. 

In  an  action,  letters  conform  being  sought  by   Alexander   Inglis,  to  two 

Knsions  granted  to  him  by  the  umquliile  Earl  of  Dumfermling,  against  his 
iy  relict,  and  liferentrix  of  the  lands  out  of  which  the  pension  was  granted, 
the  duties  whereof  were  assigned  to  him  jtto  /anfo.  for  payment,  and  against  the 
Earl  his  son,  and  against  the  possessors  of  the  lands,  and  all  others  having  in- 
terest ;— -the  pursuit  was  sustained  :  albeit  the  defenders  alleged  that  no  such 
general  letters  ought  to  be  sustained,  in  respect'of  140  Act>  12  Parliament, 
James  VI,  which  prohibits  all  such  general  letters  ;  and  whereby  it  is  provided 
also,  that  letters  conform,  and  general  letters,  are  only  ordained  ta  be  granted 
to  the  beneficed  person,  or  any  having  right  flowing  from  him  ;  and  that  the 
same  then  ^servea  only  for  an  intimation,  and  not  to  be  a  warrant  to  denounce 
any  party  to  the  horn  ;  and  whereby  such  letters  of  homing,  if  any  were,  should 
be  null.  Which  alJegeance  was  repelled  \.  seeing,  if  homing  were  used  contrary 
to  the  tenor  of  the  Act  of  Parliament,,  it  was  then  time  to.the  parties  in terestedc 
to  quarrel  the  same. 
Act.  Belshes.    Alt*  Stuart    Gibson,  Clerk.,  Page  427* 
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1629.    Fehruary  Tf.  Cochran  against  Dawling. 

In  this  action,  whereof  mention  is  made,  ISth  February  1629»  it  was  found 
that  the  heirs  were  bound  to  make  the  employment  to  the  liferenter  profitable 
to  her  in  all  time  to  come,  during  her  lifetime,  at  the  proportion  of  ten  for  the 
hundred,  and  at  no  less  profit ;  albeit  the  heirs  should  not  receive  so  much  pro- 
fit themselves,  and  albeit  the  money  in  the  country  should  be  lent  for  less  pro- 
fit }  and  albeit  they  were  only  obliged,  in  the  contract,  to  employ  the  money  as 
commodiously  as  they  might  get  the  same ;  which  they  alleged  would  not  bind 
them  to  pay  the  profit,  which  could  not  possibjy  be  had.  Which  was  repelled  5 
but  it  was  found  that  they  might  either  employ  it  upon  land,  as  said  is,  or  else 
pay,  within  40  days  after  each  term,  ten  for  the  hundred,  in  the  heir's  option, 
which  payment  should  supply  the  infeftment 
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1629.    March  6.    The  Bishop  of  the  Isles  against  His  Vassals. 

In  an  improbation,  a  defender  being  summoned  at  his  dwelling-place,  which 
was  the  principal  house  of  his  lands,  wnerefrom  he  was  styled ;  and  ne  compear- 
ing by  his  procurators,  and  alleging  no  process  upon  that  citation,  seeing  then 
he  had  no  remaining,  nor  dwelt  there :  but  by  the  contrary  it  was  offered  to  be 
proven,  that  the  time  of  the  citation,  and  divers  months  before,  and  by  the 
space  of  a  year  since  that  time,  he  dwelt  and  remained  at  the  schools  in  Leitb, 
being  a  minor,  and  brought  up  there :  This  allegeance  was  repelled,  and  the 
execution  sustained,  but  prejudice  to  reduce  thereon,  prout  dejure. 

Act.  Advocatus  and  Alton.  Alt.  Nicolson  and  Stuart.  Gibson,  Clerk. 
Vid.  2d  July  1630,  E.  Hume. 
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16^9.     March  12.        Mershall  against  L.  Dbumkilbo. 

One  provided  to  a  chaplainry  in  the  CoUege-kiik  of  Dunkell,  and  having 
thereon  obtained  letters  conform,  and  charged  for  an  annual-rent  of  ten  pounds 
out  of  some  lands,  as  due  to  the  said  chaplainry,  and  to  the  last  chaplain^  by 
whose  decease  the  charger  was  provided, — Shaving  obtained  decreet  before  the 
commissaries  of  Dunkell,  against  the  heritors  of  the  same  lands,  for  payment  of 
the  said  annual-rent  for  divers  years,  as  addebted  to  him,  and  he  having  there* 
upon  poinded  the  tenants,  and  received  payment ; — ^thir  charges  being  sus- 
pendea  by  the  heritor,  it  was  found  that  the  decreet  foresaid,  obtained  before 
the  commissary  of  Dunkell,  and  the  poinding  conform  thereto,  by  the  said  late 
chaplain,  could  not  be  sustained  as  sufficient  grounds  to  astrict  the  heritor  to 
burden  his  lands  with  the  servitude  of  this  annual-rent ;  except  there  were  either 
a  mortification  produced,  to  show  where  this  annual-rent  was  mortified  by  the 
heritor^  to  that  chaplainry,  or  else  that  the  chaplain  had  been  in  possession 
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thereof^  either  before  the  reformation  of  the  religion,  divers  years,  or  thirty 
years  since ;  and  no  otherwise.  And  they  respected  not  the  said  decreet  and 
three  years'  possession  therein  contained,  and  poinding  therefore. 

Act.  Fletcher.    Alt.  Nicolson.     Hay,  Clerk     Vtd.  17th  March  1629,  Yea- 
man  against  Stuart. 
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16^.    March  18.    Cunninohamc  ii^oin^/  The  Sheriff  of  Stirling's  Deputes. 

The  Sheriff-depute  being  charged  to  take  a  rebel,  who  suspending,  on  obe- 
dience and  diligence  done  by  him  in  searching  and  seeking  him,  and  that  he 
could  not  be  found,  $ts  instruments  produced  bore ;  and  the  charger  replying, 
that,  since  the  instrument,  the  said  depute  had  been  in  company  with  the  rebel 
divers  times  within  the  place  of  his  jurisdiction,  where  he  had  at  that  time 
power  to  take  the  rebel ; — this  allegeance  was  sustained,  being  proven  to  infer 
sentence  against  the  depute  for  not  taking  the  rebel ;  for  no  further  was  sought 
by  the  process  ;  for  payment  of  the  sum  was  not  sought  therein  :  and  it  was  not 
found  needful  that  the  charges  of  the  caption  should  have  been  left  with  the 
depute,  or  delivered  to  him  for  his  warrant  of  taking  the  rebel  at  the  times  fore- 
said of  his  being  with  the  rebel ;  neither  was  the  want  of  these  charges  found 
any  cause  whereby  the  depute  should  be  excused  to  take  him,  he  having  receiv- 
ed a  copy  subscribed  by  the  messenger  the  time  of  his  first  charge. 

Vtd.  ult.  and  4th  July  1628,  Rachelet,  and  the  cases  there  cited ;  and  12th 
June  1630,  Mr  Rodger  Mowat;  ISth  July  I6SO,  Hay  against  E.  Marshal. 
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1629.    June  l9*  Samuel  Grat  against         ' 

Mr  Samuel  Gray,  having  charged  his  debtor  for  pa3rment  of  a  sum,  who  sus- 

Sending,  and  consigning  the  same, — in  the  suspension  compeared  the  mother  to 
is  wire,  and  desired  that  the  money  should  be  employed  to  her  daughter  in 
liferent,  for  implement  of  the  contract  of  marriage,  pro  ton/o,  made  betwixt  the 
daughter  and  the  said  Mr  Samuel,  whereby  he  was  obliged  to  provide  her  to  a 
yearly  annual-rent  greater  than  the  annual-rent  of  the  sum  consigned,  to  be  up- 
lifted out  of  his  lands ;  which  lands,  seeing  he  had  sold  the  same,  she,  as  person 
contractor  in  the  contract  of  marriage,  had  interest  to  crave  of  the  Lords,  to  be 
fulfilled  to  her  daughter  by  the  employment  of  this  money  so  far  as  it  might  ex- 
tend, in  place  of  the  annual-rent  out  of  the  lands.  This  being  considered  by 
the  Lords,  they  found  it  reasonable ;  and  albeit  neither  the  good-mother  nor 
the  daughter  his  spouse  were  parties,  nor  called  in  this  suspension, — yet  the 
Lords  found  that  this  money  should  be  employed  to  the  woman  in  liferent ;  al- 
beit the  particular  sum  was  not  mentioned  in  the  contract,  and  albeit  the  daugh- 
ter also  compeared,  and  declared  that  she  craved  not  that  employment  to  be 
made  by  her  husband,  but  consented  that  he  should  take  up  the  money,  and 
use  the  same  at  his  pleasure.    Which  was  not  respected  by  the  Lords. 
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Act.  Present.     Alt.  •'  Fid.  9th  January  1623,   Marshal  against 

Marshal. 
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1629.    July  16.  HiGE  against  Plumber. 

One  having  taken  lands  in  wadset,  and  pursuing  another,  haver  of  the  writs 
of  these  lands,  for  delivery  thereof, — :who  compearing,  and  producing  a  l^ond  of 
borrowed  money  from  the  defender  by  the  pursuer  of  the  wadset,  for  satisfying 
whereof  he  alleged  that  he  had  given  these  writs  in  pawn  and  security  before 
the  wadset ; — the  Lords  sustained  the  allegeance,  ,ana  found  that  the  impigno- 
ration  should  be  proven  by  the  writ  or  oath  of  the  wadsetTgiver  who  impigno- 
rated  the  same,  and  not  by  the  oath  of  the  wadset-taker,  who  was  probably  ig- 
norant thereof. 

-Gibson,  Clerk.      Vid^  21st  December  1626,  Sir  Ja.  Dundas. 
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T629.    July  16.    Skeen  and  Forbes  against  The  Good  wife  of  Byth. 

An  husband  being  obliged,  in  his  contract  of  marriage  with  his  second  wife, 
to  provide  the  bairns  of  that  marriage  to  all  lands  to  be  conquished  by  him  du- 
ring their  marriage ;  after  the  husband's  decease,  the  daughter,  being  only  bairn 
of  that  marriage^  pursues  her  father's  mother,  and  his  apparent  heir,  the  son  of 
the  first  marriage,  to  hear  it  found  that  her  said  father,  the  time  of  the  second 

marriage,  conquished  the  lands  of -,  and  put,  in  the  securities  of  that 

conquished  lands,  his  own  mother's  name,  to  his  own  proper  use,  only,  to  the 
prejudice  and  elusion  of -the  said  contract ;  and  that  the  money  was  paid  for 
the  price  of  the  land  by  himself  off  his  own  monies,  and  had  only  borrowed  his 
mother's  name ;  and  consequently  concluding  that  the  mother  should,  haUU 
modOf  denude  herself  of  the  right  of  the  land,  in  favours  of  the  pursuer.  This 
action  was  sustained,  albeit  the  other  son  was  called  only  as  apparent  heir,  and 
not  as  heir,  or  as  lawfully  charged  to  enter  heir:  albeit  the  defender  alleged,  ^ 
that  one  as  heir  ought  to  be  called,  for  that  conclusion  to  denude  herself  in  fa- 
vours of  the  pursuer  was  not  allowable  against  her  who  was  not  obliged  in  any 
deed  to  the  pursuer;  and  where  it  appeared  to  take  away  the  defunct's  heritage, 
(giving  that  her  name  was  borrowed,)  his  heir,  or  one  who  may  represent  him 
by  some  form  in  law,  ought  to  be  called.     Which  -allegeance  was  repelled. 

Jet.  Advocatus  and  Lermonth.     Ah.  Nicolson.     Scot,  Clerk. 
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1629.    November  20.      against 


The  defender  being  pursued  by  the  creditor  to  his  father,  wherein  he  was 
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called  as  executor,  or  intromittor  with  his  father's  goods ;  and  for  proving  there- 
of, a  decreet  being  produced,  at  the  same  pursuer's  instance,  against  this  same 
defender,  for  another  debt  of  his  father's,  wherein  he  was  convened  iisdem  no- 
minibus :  which,  being  referred  to  his  oath  in  that  process,  and  he  holden  as  con- 
fessed for  not  compearance,  the  decreet  of  certification,  upon  contumacy  in  that 
process,  was  not  found  to  prove  in  this  process ;  but  that  he  ought  to  prove 
otherwise,  albeit  it  was  given  betwixt  thir  same  parties. 

Gibson,  Clerk.     Vid.  22d  March  1628,  Farquhar  against  Campbell,  and  the 
cases  there  cited  j  26th  January  16S1,  L.  Gadgirth  against  L.  Afflect. 
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1629.    December  11.       The  Sheriff  of  Gallom'ay  against  The  Laird  of 

Cragcaffie. 

The  sheriff  pursuing  his  own  tacksman,  to  find  caution  to  pay  the  tack- 
duty,  or  else  to  remove  ;  and,  in  this  process,  Cragcafiie  compearing,  who  had 
comprised  the  lands,  and  was  infeft,  or  done  diligence,  which  was  equivalent ; 
and  alleging  thereby,  the  lands  to.be  his,  and  that  the  pursuer  .could  not  be  en- 
tered to  the  land,  though  the  alleged  tacksman  should  not  find  caution,  the 
pursuer's  self  having  no  right  to  the  land,  and  nothing  being  produced  for  him  : 
for  his  setting  of  a  tack  of  that  which  he  had  no  right  to,  could  not  furnish  him 
any  interest  to  the  land,  against  him  who  had  right,  seeing  he  was  now  a  party, 
and  the  'Cause  ought  not  to  be  considered  as  betwixt  the  setter  and  the  tacks- 
man only : — The  allegeance  was  repelled :  and,  but  production  of  any  right  to 
the  land,  in  the  pursuer's  person,  the  action  was  sustained  against  his  own 
tacksman ;  albeit  the  allegeance  was  not  proponed  for  him,  but  for  another  clad 
with  a  right. 

Act.  M'Gill.  Alt.  Neilson.  Scot,  Clerk.  Vid.  18th  June  1629,  Dumbar 
qgcunst  Turner,  / 
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1630.    January  19.  Bruce  against  Wardlaw, 

Mentioned  14th  January.  The  question  beingbetwixt  two  parties,  which  of 
them  had  right  to  hold  courts  within  the  lands  of  Torrie,  which  lands  are  holden 
of  the  Bishop  of  St  Andrews  ;  which  right  was  claimed  by  Bruce  as  bailie-de- 
pute to  the  Lo.  Lindsay,  who  had  an  heritable  right  and  sasine  thereof  from 
the  bishop,  to  whom  he  was  heritable  bailie  within  his  regality  of  his  lands  in 
Fife ;  and  the  other  claimed  the  same  as  infefl  by  the  bishop  in  the  lands  of 
Torrie  cum  curiis  ;  and  alleged,  that  the  Lord  Lindsay's  sasine  was  null,  being 
appointed  by  the  bishop's  precept  insert  therein,  to  be  taken  at  the  castle  of  St 
Andrews,  for  all  the  lands  within  that  bailiary,  albeit  the  lands  lie  far  disconti- 

fuous ;  and  that  the  bishop,  nor  no  subject,  can  make  an  union  but  by  the 
iog's  confirmation.     This  allegeance  was  repelled,  and  the  sasine  sustained  ; 
seeing  the  Lords  founds  that  this  was  not  an  union  of  lands,  which  indeed  no 
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subject  can  make,  but  only  a  place  designed  for  taking  of  sasine  of  a.  jurisdic- 
ticm  granted  by  the  bishop,  ^nd  which  the  bishop  might  appoint  j  and  many 
thought  that  no  sasine  in  such  cases  is  requisite. 
Vid.  10th  February  l6ai,  K  Galloway. 
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1630.    January  29.     Sir  James  Scot  against  The  Feuars  of  Kinct-barns. 

Sir  James  Scot  having  a  pension  from  the  king,  of  the  victual  paid  by  the  • 
feuars  of  Kings-barns,  and  charging  therefore;,  and  the  feuars  suspending,  that 
they  had  never  been  in  use  to  pay  tlie  bolls  to  the  king's  chamberlain,  nor 
his  officers,  at  no  time  preceding,  but  only  the  prices  modified  by  the  Lords  of 
Exchequer,  which  they  were  still  content  to  pay  to  the  pensioner,  as  they  should 
modify  the  same  ;— the  Lords  found  that  the  feuars  were  not  holden  to  do  to  the 
pensioner  but  as  they  were  in  use  before  to  pay  to  the  king's  treasurers  and  of- 
fleers,  and  therefore  that  they  wer^  only  subject  to  him  to  pay  such  prices  as  the 
Lordfi  of  Exchequer  should  modify  for  the  feu^fasrm-dutiesv 

Act.  Primrose.     Alf.  .■    i  ■  Scot,  Clerk. 
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1630.      February  9.      The  CoMMrssAmr  of  BtJNKELD  against  Mr  Patrick: 

Murray. 

The  ccMnmisi^ry  pursoing  his  creditor,  and  also  the  donatar  to  his  escheat,  to 
produce  the  horning,  and  to  hear  it  reduced  ;  it  being  questioned  betwixt  the 
pursuer  and  the  donatar,  (the  creditor  being  absent  in  the  process,)  if  the  pur-^ 
suer  be  holden  to  produce  the  horning  himself  to  the  defender ;  the  donatar  al- 
leged he  ought  to  do  it,  seeing  the  same  was  registered  in  a  public  register,  and 
so  could  not  be  reduced  for  not  production;  aU)eit  the  defender  should  not  pro- 
duce the  same.  The  Lords  repelled  the  allegeance,  and  found  that  there  was  no 
necessity  that  the  pursuer  should  produce  the  same  ;  but  found  that  if  the  dona- 
tar who  compeared  did  not  produce  the  same,  that  they  would  reduce  it  for  not 
production. 

Hay,  Clerk. 
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1630.    March  5.        Camtbel  and  Ore  against  S almond* 

Umquhile  John  Ore  being  infeft  in  an  annual-rent  out  of  an  house  in  Edin- 
burgh, redeemable,  amd  thereafter  he  resigning  in  his  daughter's  favours,  wha 
was  infeft  with  reservation  of  her  father's  liferent,  the  father,  thereafter,  toch. 
ers  that  daughter  with  a  greater  sum  than  that  sum  whereon  the  annual-rent 
was  redeemable  j:  and  divers  years  thereafter^  upon  payment  made  1^  Ihe  granter 
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of  tlie  nffbt  of  the  arniual-rrat  to  Ihe  father,  he  grants  the  riglit  of  the  annual- 
rent  laimdly  redeemed  by  the  heritor :  after  the  decease  of  her  f ather,  the 
daughter  and  her  husband  pursuing  to  poind  the  ground  for  that  annual-rent,  by 
virtue  cf  the  said  sasine  passed  upon  the  father's  resignation,  and  the  defender 
opponing  the  father's  renunciation  and  the  father's  giving  of  a  greater  sum  to 
the  daughter  in  tocher  with  her  husband,  who  pursued ; — the  Lords  repelled 
the  allegeance,  and  sustained  the  pursuit  j  for  the  father  being  denuded  of  the  he- 
ritable rijght  of  the  annual-rent,  wkh  reservation  xmiy  of  his  own  liferent,  it  was 
found  that  he  could  not  prejudge  the  heritor  thereby  :  albeit  the  right  made  to 
his  daughter  was  under  reversion  to  himself  of  40  shillings,  the  same  not  being 
redeemed  by  him :  and  aibeit  upon  his  death-bed  he  willed  that  light  made  to 
his  daughter  to  be  cancelled  ;  wliich  was  not  nespected,  not  being  habilk  modus, 
and  the  contract  of  marriage,  bearing  ihe  tocher-good,  had  neither  reiation  to 
this  annual-rent  nor  to  any  provision  made  by  her  father,  but  had  xelatioii  to 
her  portion  £illen  by  her  mother,  which  she  discharged. 
Gibson,  Clerk. 
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1630L    M4K9Kh  11..    The  LAtan  ^  Lqchmabokv  i^ainsi  R0li:x>c£. 

The  Lords  having,  ea:  officio ,  for  their  better  information  and  trial  of  the  cauae 
'betwixt  the  parties,  ordained  some  witnesses  to  be  examined,  found,  that  albeit 
the  said  witnesses  might  be  declined  in  law  from  being  witnesses  against  the 
party  who  opponed  to  the  receiving  of  them,  yet  that  they  ought  to  be  received ; 
•but  declared,  that,  in  the  advising  of  the  cause,  they  would  not  only  consider  of 
their  declaration,  but  also  that  tX\ey  were  such  persoi^s  as  in  law  were  declinid)le. 

Hay,  Clerk. 

Page  506. 


16SD.    March  18.    The  Labid  of  Horsebubgh  agoing  Fra^k. 

Frank,  upon  ki^&  nifeftment,  having  obtained  decreet  against  the  possessors  of 
-a  tenement  in  Peebiles,  £ot  payment  odnthe  maills  thereof  to  \6xa  of  the  year  16S7; 
In  the  which  decreet  the  Ladrd  of  Horsebuxgh  compearing,  and  admitted  far  his 
interest,  pnoponed  de&noes,  which  were  discussed,  and  semteace  given,  he  com- 
pearing ;  und  this  decreet  being  Jsnspended  upon  doubte  poinding  againrt  the 
obtainer  and  the  Laird  of  Horseburgh,  who  proponed  other  defencea»  and  pro- 
duced other,  rights  to  the  lands  than  these  which  were  proponed  and  produced 
for  him  in  that  other  process ;  and  the  other  party,  opponing  his  decreet  given 
against  him,  compearing ; — ^the  Xords  found,  m  respect  of  the  foresaid  decreet 
given  against  him  compearing,  at  the  which  time  the  defences  upon  the  right 
now  produced  were  then  compejtent^  and  were  not  then  proponed  j  therefoiie 
being  then  competent,  and  omitted,  that  it  ought  not  now  to  be  received.  There- 
fore Tepe^d  tkm  «amej  and  ordained  the  obtmier  of  the  seiitence  to  be  answered 
"a<id  ob^^ed. 
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Act .    Alt.  Bumet,  major.     Hay,  Cleric.  .  J^id.  20th  December, 

1622,  Ktipx,  and  the  other  cases  there  j  19th  March  1628,  Lamb  against  BlaiJk- 
burn  ;  28th  February  1628,  Glen. 
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1630.    March  19.    James  Hay  of  Tour-lands  against  The  Laibd  of  Auch-^ 

NAMES. 

It  was  found,  that  a  declarator  of  non-entry  needed  not  to  abide  continuation^ 
the  superior's  sasine  being  produced  of  these  lands. 

Hay,  Clerk.    Fid.  2Sd  March  1630,- betwixt  the  same  parties  j  as  also  L.  Kilt* 
birny  against  Ker,  ibidem. 
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1630.    March  19.  Broun  against  Mitchel. 

A  DECREET,  before  the  shenffi  of  Edinburgh,  was  sustained,,  decerping  a  party 
to  pay  to  the  owner  a  sum  of  money  yearly,  for  the  use  of  his  work-looms  for  the 
smith-croft. 

P^e510. 


1630.    June  I7.        M*Adam  against  The  Laird  of  Kersi?^ 

A  BOND,  whereby  the  master  borrowed  from  his  tenant  500  merks,  and  allows 
so  much  of  the  duty  of  the  maills  which  the  tenant  should  pay  for  the  land  to 
him,  to  be  allowed  and  retained  in  his  own  hand  for  the  annual«rent  and  profit 
of  his  money,  ay  and  while  he  should  be  repaid  of  the  said  principal  sum ;  which 
bond  being  confirmed  by  the  executor  of :  the  person  who  was  made  assignee 
thereto  by  the  tenant  creditor ;  and  the  executor  having  charged  the  debtor  for 
the  said  principal  sum,  who  suspending  that  it  was  heritable,  and  pertained  to 
the  heir  of  the  assignee,  and  not  to  his  executor  j — ^the  said  bond  was  found  he- 
ritable, and  that  it  pertained  to  the  heir,  and  not  to  the  executor,  being  of  the 
tenor  foresaid  ;  and  that  the  creditor  should  retain  so  much  of  the  duty  of  the 
lands  for  the  annual-rent  and  profit  thereof  yearly,  while  it  was  repaid. 

Act.  Miller.    Alt.  Belshes.    Gibson,  Clerk.. 
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1630.    June  24.  *  Fairholm  against  Hume. 

An  obligation  of  ^00  being  desired  to  be  registrat  by  the  creditor  against 
the  heir  of  the  debtor ;  who  alleged  it  was  null,  because  it  was  made  by  uie  al- 
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leged  debtor,  on  his  death-bed,  at  which  time  he  could  not  burden  the  heir, 
who  was  now  pursued,  arid  which  was  instantly  verified  by  the  pursuer's  own 
title  produced ;  for  it  was  subscribed  by  a  notary  for  the  alleged  debtor,  bearing 
to  be  so  done,  because  of  his  great  sickness,  which  rendered  him  unable  to  sub- 
scribe himself;  likeas  the  charge  produced  by  the  pursuer,  whereby  he  had 
charged  the  defender  to  enter  heir  to  him  is  raised  and  executed  within  four 
days  after  the  date  of  the  bond  :  And  the  pursuer  replying,  that  this  nullity 
could  not  be  received  hoc  ordine,  sect  per  viam  reductionis  ;— the  Lords  found 
that  this  was  receivable,  via  exceptionis^  without  further  process,  being  instantly 
verified  by  the  pursuer's  own  writ.  And  it  being  also  alleged,  that  the  bond  was 
null,  being  above  100  pounds,  and  subscribed  only  by  one  notary,— the  Lords 
found  the  same  null  also  for  that  cause  ^  albeit  the  pursuer  alleged,  that  it  was 
a  bond  made  by  one  who  could  write,  but,  in  sickness,  not  being  able  to  write, 
was  supplied  by  a  notary  for  him,  and  which  was  done  on  his  death-bed,  and  sa 
ought  to  have  force.  Which  reply  was  rejected,  seeing  the  bond  was  used  as  a 
writ  made  by  form  of  obligation,  and  so  ought  to  have  the  solemnities  requisite ; 
and.  was  not  used  as  a  deed  depending  on  the  form  or  act  of  a  testament,  in 
which  case  it  behoved  to  have  been  confirmed,  and  pursuit  intented  upon  that 
ground ;  and  sa  the  obligation  was  found  nulL 

Act.  Cheap.    AU.  Craig.     Hay,  Clerk,  Page  521.. 


1630.    June  9Ai^  Kier  against  Lamb- 

A  MINISTER,  provided  by  the  deprivation  dF  the  last  incumbent,  who  was  die^- 
prived  for  disconformity,  having  charged  him  who  was  deprived  to  remove  frony 
his  manse  and  glebe,— and  the  other  suspending, — ^the  Lords  found  that  he  ought 
not  to  remove,  while  he  were  satisfied,  by  the  entrant,  of  the  expenses  and 
charges  wared  by  him  upon  the  reparation  of  the  manse  ;  albeit  the  said  ex* 
penses  were  neither  liquid,  nor  proven  that  he  had  debursed  any  ;  and,  albeit 
the  charger  alleged,  that,  upon  that  naked  allegeance  untried^  he  ought  not  to 
be  deprived  from  the  use  of  his  manse,  the  want  whereof  was  an  impediment  to 
the  service  of  the  cure  of  that  kirk,  where  none  could  serve  except  they  had 
the  manse  to  remain  in  y  so  that  the  most  that  could  be  done  to  the  suspender, 
was  to  pursue,  by  way  of  action  therefore,  where  it  would  have  its  own  trial. 
Which  was  repelled  :  And  sicklike,  it  was  found,  that,  before  he  removed,  he 
i^ould  be  repaid  of  the  monies  given  to  the  relict  of  the  deceased  minister ; 
for  it  was  also  competent  to  this  minister  to  seek  the  same,  being  removed  from 
the  kirk,  whereby  he  was  civilly  dead,  as  it  might  have  been  competent  to  his 
executors  if  he  had  died  minister. 

Act.  Gibson.    Alt.  Mowat.    Gibson,  Gerk.  Page  5^1. 
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1630.    December  7-    The  Eaux  of  Caebicx  against  The  Duke  of  Ijsnnox. 

A  DECREET  being  given,  after  letters  conform,  to  a  pei>sioQ  granted  by  the 
Duke  to  the  Earl,  of  silver,  to  be  paid  out  of  the  lordship  of  St  Andrew's, 
against  the  graater,  and  the  chamberlains  of  that  lordship ;  after  the  which  de» 
creet,  the  Duke,  granter  t}iereof,  and  against  whom  the  sentence  was  given,  be* 
ing  deceased,  and  the  present  chamberlain  to  this  new  Duke  of  Lennox  being 
charged  to  pay  the  pension  for  the  years  owing  eince  that  sentence,— the  Lords 
found  that  no  charges  could  be  granted  against  this  Duke,  while  letters  confonn 
were  first  transferred  in  him  $  for  this  being  a  pension  from  a  laikj  iCiMight  not 
to  be  jespected  as  a  pension  flowing  from  an  -ecclesiastical  person* 

Act.  Stuart.  Alt.  Burnet  Hay,  Cierk.  Vid»  SOth  January  1627,  Weym» 
against  Duke  of  Lennox* 

JP€^e54A. 


1 630.    December  23.    Hume  against  The  Smaaw  ^of  fisEwsci:* 

The  L.  of  Rentoun,  as  sheriff  of  Berwick,  being  charged  by  Hume  of  Law, 
to  take  L.  Wedderburn  rebel,  for  debt ;  and  he  suspending,  that,  the  time  of  the 
charge,  he  being  employed  by  the  Lords  of  Council  to  try  certain  witches, 
and  do  justice  upon  them,  he  was  at  that  time  actually  in  jud^ent  sitting,  do- 
ing justice  in  executing  of  that  commission,  within  the  kirk  oi  EysaauA,  wbere 
a  great  number  of  the  country  people  were  convened  for  that  effect;  and  which 
'hmig  of  greater  isyportance  than  the  atiber  wlierewitfa  he  mM-Aarglsfd^  he  could 
not  desert  the  same  ta  do  the  lesser^  and  thereby  to  diaappoiat  the  service 
wherein  jbe  was  intrusted^  and  was  ^x^ecudo^  ^-^-^Ins  neaaon  wsa  not  sustained ; 
because  tlie  charger  oSdced  to  prov«e  tbat  the  rebel  waa^  at  that  tuae  of  the 
charge*  then  present  conferring  with  the  aheiifl^  and  aittio^  close  in  jui^ment 
be8i&  hita  ;  at  which  time  he  did  no  manner  of  diJigenoe  against  him  t^  aj>pre* 
hend  him,  as  he  then  ought,  and  might  have  &oia^  and  could  all^e  no  cause 
why  be  might  not  have  ofiered  then  some  <d)edkQce  to  the  cfaar^^  by  i»ome  sort 
of  diligence. 

Act..  -Craig.   Alt.. ■'  ^    ScoU  €lerk. 
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16SI.    Jcnwary  13.    Baiuxax  against  The  E^bi.  of  Cabsiijs, 

In  diis  cause,  witnesses  being  ord^ed  to  be  ^xamwodL  tic  {fffich^  as  is  JKXtied, 
21st  December  1630,  and  a  commission  being  granted  to  examine  Alexander 
Barclay^s  wife,  and  ordained  to  be  reported  at  a  day  assigned  to  that  effect  j — the 
defender  being  urged  by  the  pursuer,  at  that  day,  to  produce  the  report :  and  he 
alleging  that  he  could  not  be  compelled  to  produce  the  same,  seeing  the  com- 
mission was  granted  in  his  favour,  and  he  had  either  power,  as  he  pleased,  to  use 
and  execute  tbe  commission,  or  to  desert  the  same^  or,  if  he  pleased,  albeit  it 
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was.  used,  he  coidd  not  be  campeBed  ta  prodace  the  report,  buf  might  keep  it 
up,  and  the  pursuer  tnight  take  all  advantage  thereby  which  he  might  in  law, 
fac  iur^ierance  of  hi^  process,  seeing  he  was  content  that  process  should  be 
granted  in  the  caxi&ey  without  respect  thereto :— The  Lcwda,  nevertheless,  found, 
that,  seeing  the  commission  was  granted,  ea:  officio^  to  try  the  matter  contro- 
verted, that  thereby  the  Lords  might  be  informed,  that  the  party  ought  to  pro- 
duce  the  report,  and  that  he  ought  not  to  keep  up  the  same. 
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1631.    Fehruartf  11.    The  Lairi>  of  Torrir  against  William  Caunaoie. 

LAian  Torrie  being  convened  by  William  Camagie,  to  hear  an  obligation 
made  by  umqnhile  James  Wardbcw,  to  him,  registrat  agsiniSt  thisr  L.  Torrie,  as 
successor  to  James,  by  accepting  of  a  dcsposition  from  the  said  James^  for  pay*' 
mentof  bis  debts,  and  of  this,  amongst  other  debts  mentioned  in  the  disposi<» 
tioa  ;•*— whereiji;  the  Lords  fouod,  that  the  defender  could  not  be  convened,  hoc 
ttomine,  fbr  registration  of  the  boiid  ^  bni^  that  the  pursuer  might  intent  ordinary, 
action  against  him,  ea  nGmnSr  for  payment  of  the  debt  Mbelled,  as  accepting  the 
SHid  dispoaitiou  for  payment  thereof. 

GibsoOr  Qerk. 

Fage  567.. 


is63li    March  4.      Alexandek  Hat  agamst  Katharctet  M*MiCHAEr. 

Th£  deceased  Thomas  M^Quharg,  having  made  a  bond  of  2000  merks,  in  fa*- 
vours  of  Alexander  Hay,  his  sister's  son,  axra,  faifin^  of  him  by  decease  before 
m^ority,  to  Katharine  M^Michael,  mother^sister  to  the  said  Thomas  ^  which 
bemg  deposited  by  the  said  Thomas,  in  tlie  custody  of  the  said  Katharine,  after 
Ae  said  Thomas's  decease,~-the  said  Alexander,,  and  James  Hay,,  his  father,  son 
to  Mr  John  Hay  of  Kennet,  as  admisistrator  to  him,,  pursoes  tli^  depositary  fbs 
exhibitioo,  and  the  heir  of  Thomas  M*Quharg,  grander,  to  hear  the  same  regis- 
trat against  him.  After  the  production  thereof  by  the  depositary,  the  defender 
alleged,  that  the  bond  could  not  be  delivered  to  the  pursuer,  nor  registrat  at 
his  instance ;  because  it  never  became  the  pursuer's  evident  at  any  time  be- 
fore the  decease  of  the  granter  thereof*  And  the  pursuer  i:epLying,  that  it  was 
put  in  this  depositary's  hand,  who  was  the  person  appointed  to  have  right  to  the 
»b»,  i»  case  of  the  ponwer's  decease  before  imgoritjr,  and  to  be  delivered  by 
he?,  after  the  granter's  decease,  to  the  ptaaisaer,.— this  reply  was  found  relevant 
to  be  proven  by  the  qbAl  ct  the  deposistar y,.  whose  oath  was  snstained  to  prove  the 
same*  f  and  it  was  not  found  necessary  to  be  proven  by  wri^  or  oath  of  the  party,, 
defbndier,.  as  the  excipient  contended  it  oughit  to  be«  Which  was  repelled,  espe- 
cialiy  ixr  respect  the  party,^  maker  of  the  b^d,  was  dead,  and  that  the  depositary 
was  the  makers  mother's  sister,,  and  was  the  second  person  appointed  to  succeed 
ta  the  smn  by  the  bond ;  and  that  it  was  never  alleged  that  the  maker,  befbrer 
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his  decease,  did  any  deed,  or  expressed  any  contraiy  act,  to  recal  that  bond,  or 
to  derogate  thereto,  or  altered  or  changed  his  will  tnereanent, 

Jet.  Stuart,     Alt. .     Gibson,  Clerk.     Vid.  22d  January  1624,  Lermonth 

against  Alexander ;  25th  November  1631,  Lauder  against  Dowglas. 
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1631.    March  9.     The  Lady  Hutton-hall  against  The  Laihd  of  Moristok 

and  The  Laird  of  Touch. 

La.  Hutton-hall  being  liferentrix  of  Hutton-hall  after  decease  of  her  hus- 
band, who  died  before  Martinmas,  and  so  thereby  had  right  to  the  half  of  that 
yearns  duty,  and  wherein  she  was  preferred  to  the  Lairds  of  Moriston  and  Touch, 
who  had  comprised  these  lands  from  her  husband ;  as  is  decided,  March  8,  1622 
years,  in  the  Lady  Corsindae's  Practique  j  she  craving  that  term's  duty,  as  the 
land  was  w^orth,  and  as  other  lands  of  the  like  quality  in  that  part  of  the  coun- 
try actually  paid,  seeing  they  were  never  set,  past  memory  of  man,  for  farm,  but 
ever  laboured  in  mainsing  by  the  heritor  thereof,  until  the  time  that  they  were 
lately  set  for  farm  by  their  defender's  comprisers:  and  they  alleging  that 
they  could  pay  no  greater  duties  to  her  for  this  term  but  the  equal  half  of  that 
quantity  for  which  they  set  the  lands  that  year  ;  seeing  they  set  the  same  for  as 
great  quantity  as  they  could  get  for  the  same,  and  could  get  no  more  ;  and  no 
reason  that  they  should  pay  more  than  they  got ; — the  Lords  nevertheless  sus- 
tained the  summons  for  the  balf  of  that  duty  which  should  be  proven,  others, 
the  like  lands,  paid ;  but  declared,  that  they  reserved  to  themselves  to  consider, 
in  the  advising  of  the  process,  what  differences  should  be  found  betwixt  the 
quantity  to  be  proven  and  the  quantity  for  the  which  the  land  was  set  by  the 
Gompriser,  and  which  now  is  offered  by  them  to  the  pursuer,  that  they  might 
know  thereby  if  the  comprised  had  set  the  lands  near  to  the  avail  or  not ;  and, 
according  thereto,  they  would  thereafter  modify  and  decern. 

Act.  Stuart  and  Mowat.  Alt.  Nicolson  and  Craig.  Gibson,  Clerk.  Vid.  1st 
February  1631,  Blauns  against  Winraham ;  Idth  January  1624,  Viscount  of 
Annandale  ;  21st  January  1629,  La.  Alton. 
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1631.    July  6.  ■  against  The  Bailies  of  Vzum. 

The  magistrates  being  convened  by  a  creditor,  for  payment  of  the  debt,  be- 
cause, the  debtor  being  incarcerated  in  their  tolbooth,  they  suffered  him  to  es- 
cape ;  and  the  defenders  alleging  that  the  rebel  brake  the  tolbooth  in  the 
night,  and  came  out  at  the  roof  of  the  house,  and  so  escaped,  without  the  know- 
ledge, consent,  or  accession  of  the  magistrates,  or  any  fault  on  their  part ;  the 
house  being  a  sufficient  ward-house,  where  there  was  no  infirmity  or  defect,  and 
being-sufficientlv  timbered  and  slated  in  the  roof ;  so  that,  therefore,  it  were  hard 
to  find  the  magistrates  liable  in  the  debt,  who  had  not  failed } — ^this  aUegeance 
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was  found  relevant,  being  proven,  to  liberate  the  magistrates ;  seeing  neither 
they,  nor  the  keeper  of  the  jail  or  prison,  was  alleged  to  be  accessory,  or  to  know 
of  the  escape,  or  that  they  had  failed,  or  alleged  to  have  omitted  to  do  any  thing 
which,  in  such  cases,  are  incumbent  to  be  done  by  them,  in  their  duty  of  their 
offices ;  neither  did  the  party  qualify  any  insufficiency  to  have  been  in  their 
tolbootih  out  of  the  which  the  rebel  escaped;  but,  by  the  contrary,  the 
bailies  offered  to  prove  it  to  have  been  always  sure  and  sufficient  as  other  ward« 
ing-houses  are,  for  keeping  of  prisoners,  before  this  violent  escape  done  in  the 
night. 

Act. •    Alt.  Chain.    Vid.  ISth  July  1630,  Hay ;  21st  November  1628, 

Lockie;  11th  November  lo34.  Bower;  j^eni/// January  l627f  Ker. 
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1631.    July  8.       Campbel  of  Ardchattan  against  The  Parochionbrs  of 

KiNNIVAR. 

In  a  spulyie  of  teinds  at  the  pursuer's  instance,  as  infeft  upon  the  erection  of 
Ardchattan,  erected  heritably  to  the  pursuer's  father,  in  anno  1602 ;  wherein 
the  defenders  alleging,  that  that  title  oi  erection  was  null,  being  granted  in  the 
year  1602,  after  the  119th  Act  of  Parliament,  1592,  wfuch  prohibits  any  erection 
to  be  granted^  and  declares  all  hereafter  to  be  granted  to  be  null ;  and  the  pur- 
suer answering,  that  this  Act  meets  not  in  this  case,  where  the  spulyie  is  not  for 
teinds  of  kirk-lands  but  for  teinds  of  other  temporal  lands,  whereas  the  Act 
only  prohibits  erection  of  temporality ^  or  of  teinds  of  kirk-lands,  as  thir  teinds 
are  not  ;-^the  Lords  repelled  this  exception,  hoc  locoj  to  annul  the  infeftment 
libelled,  by  way  of  exception,  upon  the  reason  of  the  said  Act  of  Parliament } 
which  Act,  the  Lords  found,  as  it  was  conceived  in  the.  tenor  and  words  there- 
of, and  in  the  prohibition  therein,  extends  only  against  erections  of  temporali- 
ties and  teinds  of  kirk-lands :  And  albeit  the  meaning  of  the  Act  and  rubrick 
thereof  would  seem  to  be  alike  for  all  teinds ;  yet,  tiie  tenor  thereof  being  so 
specific,  the  Lords  found  that  they  could  not  enlarge  the  Act  but  by  ordi- 
nance of  the  Estates.  And  so  they  found  that  the  exception  ought  to  be  repel* 
led  in  this  place,  and  that  the  nullity  ought  not  to  be  received,  ope  exceptiimis. 

Act.  Mowat.    Alt.  Primrose.    Gibson,  Clerk. 
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1631.    December  9*      John  Grahame  against  Stirling. 

John  Grahame  being  donator  to  the  escheat  of  umquhile  John  Grahame  of 
Callendar ;  and,  after  general  declarator,  having  also  obtained  sentence  of  special 
declarator  against  Stirling,  relict  of  the  said  umquhile  rebel,  and  her  second 
spouse  for  his  interest,  for  certain  particulars,  for  which  she  was  convened,  as 
intromitted  with  bv  her  after  her  husband's  decease,  and  which  were  referred 
to  her  oath,  and  whereupon  she  was  holden  as  confessed,  upon  her  not  compear- 
ance after  citation ;  which  decreet  being  suspended,  and  craved  to  be  re* 

Iv 
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dttcedy*  because  it  iras  given  tstgarnst  her,  she  then  \mng  dwelting  oat  of  the 
country  with  h^r  husband  and  family,  anhno  renuinendi^  and  she  being  only 
cited  first  by  the  principal  summons,  upon  threescore  days>  referring  it  to  her 
oath,  and  by  the.  second  summons,  upon  15  days,  by  warrant  of  the  Lords' 
deliverimce ;  whereby  it  came  never  toiler  knowledge;  she  therefore  desired  to 
be  reponed  to  the  giving  of  her  oath :  And  the  donator  replying,  that  her  ab- 
sence out  of  the  country  could  not  excuse  her  \  seeing  she  was  summoned  upon 
60  days  first,  and  then,  by  the  Lords'  deliverance,  on  15  days,  conform  to  the 
practick  and  form  of  citations  used  against  all  parties  out  of  the  country; 
against  which^  to  repone  parties,  it  were  to  invert  the  whole  order  ^  process 
and  parties'  securities ;— ^the  Lords  not  liie  less  reponed  the  woman  to  her  oath, 
as  if  decreet  had  not  been  given  ;  and,  albeit  she  was  not  present,  they  assigned 
a  day  to  exhibit  her  to  give  her  oath  ;  and  declared  what  she  deponed  should 
not  work  again&t  the  husband,  but  against  herself  and  her  goods,  in  case  she 
survived  her  husband,  and  against  the  husband  after  her  decease,  in  case  he 
survived  her,  in  so  far  as  he  should  be  found  Xo  meddle  with  any  thing  per- 
taining to  her,  after  her  decease,  and  wherein  he  should  be  debtor  to  her,  and 
no  further  ;  and,  if  the  party  pleased  to  choose  any  other  manner  of  probation 
rather  than  her  oadi>  the  Lords  granted  the  election  to  the  donator,  to  choose 
the  same  as  he  pleased,  in  his  option. 

Act.  Nicoison  and  Chaip.    Alt.  Stuart  and  Craig.    Oisbon,  Oerk. 
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16S2.    January  25.    Helssn  Scarlet  e^elin^t  Jiymj  Pateeson. 

ScA'ULET  pursuing  Paterson,  as  heir  to  his  father  by  intromission  with  his 
father's  heirship  goods,  .and  so  thereby  behaving  himself  as  heir,  to  pay  his  fa- 
ther's debts  ;  be  compearing,  and  proponing  an  exception  that  his  intromission 
was  o«ily  by  viitue  of  a  wQirant  of  th^  Lords,  directed  at  his  instance,  <3raving 
iiiventoty  to  be  made,  that  the  goods  might  be  made  forthcoming  to  dl  parties 
having  interest,  (and  that  his  meddling  with  the  same  upon  inventory,  as  use  is, 
should  not  make  him  heir ;)  according  whereunto  inventory  was  made  by -the 
judge  imd  clei^c  to  whom  the  Lords  committed  the  same,  and  which  goods  were 
et  extant  in  that  same  state  ;-^a]id  l^e  pursuer  replying,  that  the  defender 
ad  intfomitted  with  a  bible,  and  an  hagbut  and  sword,  and  a  cod,  and  a  board- 
cloth,  and  curtains  of  a  bed,  and  had  used  them  on  this  manner,  viz.  by  reading 
on  the  bible,  and  retention  in  his  house  of  the  hagbut  and  sword,  and  by  lying 
on  the  cod,  and  hanging  the  curtains  about  the  bed,  and  by  spreading  or  the 
cloth  upon  the  board  j  which  particulars  were  tiot  given  up  by  the  defender,  at 
the  making  of  the  inventory,  but  were  fraudulently  left  out  thereof,  at  least  must 
be  presumed  to  have  been  done  ^audulently,  seeing  they  are  not  in  the  inven- 
tory ;  and  the  defender  having  used  them  as  said  is,  (whereby  he  cannot  pretend 
ignorance,)  he  must  therelnr  be  liable  as  heir  :~*The  Lords  found  this  reply  re- 
levant ;  albeit  it  was  not  alleged  that  the  •defender  had  disponed  or  sold  any  of 
the  foresaid  particulars ;  and  albeit  the  party  alleged  that  the  retaining  of  the 
same,  and  using  of  the  same,  as  was  qualified,  could  9iot  thereby  infer  hun  to  be 
liable  to  afl  his  Other's  creditors ;  seeing  the  omissiMi  to  pat  »em  up  in  inven« 
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tory  might  have  proceeded  from  either  his  ignorance,  or  that  the  same  were  not 
then  in  his  sight,  or  thai  the  clerk  migl^t  possibly  h^ve  forgotten  to  write  them 
up  J  and  they  were  of  so  little  avail,  and  of  so  small  importance,  that  thereby 
he  cafkQOt  be  mad&  heir ;  specially  seeing  he  offered  to  make  them  all  fortjicom* 
ing,  and  that  tbay  were  extant  in  as  good  state  as  th^y  were  the  time  of  the 
ioYentory*  Which  duply  was  not  sustained ;  but  they  found  that  they  wouI4 
adi^ert.  diligently  to  the  probation,  anent  the  deeds  of  the  defender's  intromis- 
sion, and  to  the  very  particulars  which  should  be  proven  to  have  been  intror 
mitted  with  by  him,  and  the  manner  thereof;  and  would  thereafter  consider,  ^t 
the  advising  of  the  process,  if  thereby  fche  defends  should  be  found  in  rea90E 
liable  bb  heir,  or  not :  To  which  time  the  Lords  superseded  to  declare  ^he  shall 
be  thereby  heir,  or  not,  and  what  it  shall  import. 

Act.  Cunninghame.    Alt.  Stuart.    Scot,  Clerk.     Vid.  15th  Sdmmy  163(^ 
Cleghom. 
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1632.    January  31.    Mijlleu  against  Nisbet  and.  Gavin  Lindsay. 

One  Miller,  having  obtained  sentence  against  Nisbet,  his  father's  relict,  as 
executrix  to  him»  to  pay  a  sum  owing  to  )iim  by  his  Other's  bond ;  a^d  thereaf- 
t/^  arresting,  in  Gavin  Lindsay's  band,  a  sum  ad4ebited  to  his  fii&^,  and  pur- 
s\wg  to  make  it  forthcoming ; — the  defender  alleging,  tibat,  before  the  arr,estr 
meiikt,  the  relict,  executrix  foresaid,  had  recov^r^  sentence  against  him  to  pay 
ta  ber  the  mm ;  which  decreet  she  a^,  Jb^ore  the  arrestinent,  assigned  to  a 
creditor  of  h^er  husband's,  and  which  creditor  also  int^ated  the  assi^^tion  tQ 
]mi  befoiiie  ti^e  anresteient,  apad  to  which  assignee  he  has  paid  the  debt  ac* 
clakned  ft^m  hun  v-^his  allegeance  was  sustained }  ^beijt  the  payment  was 
made»  wd  tht  discharge  reported,  «(f%er  the  arrQatment,  in  respect  of  the  other 
tiilea  b^ore  the  arrestment,  which  were  a  watrr^Qt  ^  th^  payment  thereof: 
Aiad  the  Lords  found  it  not  needful  to  the  party  to  allege  that  he  paid  ib& 
whole  debt  owing  by  him  to  the  said  assigio^e,  to  whom  the  pursuer  allege4 
that  there  was  not  so  much  owing  as  was  owing  by  him  to  the  defunct ;  and 
th^efore  that  the  superplus  should  be  mad^  forthcoming  to  h^m  for  his  debt. 
M^bich  was  found  not  necessary ;  for  it  was  found  that  the  assignee  might  dis- 
charge the  debt  for  nothing,  if  he  pleased,  and  that  the  debtor  was  thereby  lir 
berated ;  and  that  the  pursue^,  or  any  other  of  the  defunct's  crediitprs^  had  action 
SS&  to  them  against  the  executrix  and  her  cautionor  fou^d  in  the  testament 
thereanent,  to  pursue  them  therefore;  but  that,, as  the  executrix's -discharge 
did  liberate  the  debtor  after  sentence,  and  that  she  remained  thereafter  ac- 
couDftable,  so  her  assignee's  discharge  did  the  samte,  without  lOecessity  to  s^^e 
total  payment ;  seeing  the  whole  was  totally  assigned^  as  said  is* 

Vid.  8th  March  1632,  L.  Luss* 

Pogei^VJ. 
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1632.    February  )f.    Lookup  against  Alexander  Downie. 

In  a  contract  of  marriage,  betwixt  John  Morton  and  .  Lookup,  his 

spouse,  then  a  widow,  he  being  obliged  to  infeft  her  in  a  tenement  of  land  ; 
and,  before  this  contract,  he  being  debtor  to  Alexander  Downie  ;  either  of  the 
parties  having  done  aU  lawful  diligence  to  obtain  the  right  of  this  land  ;  wherein 
they  were  equal  in  diligence,  except  that  the  defunct  was  debtor  to  Downie  be- 
fore the  contract ; — the  Lords,  notwithstanding  of  his  priority,— albeit  that  the 
contract  bore,  no  tocher  to  be  given  to  the  husband,  neither  could  any  thing  be 
shown,  in  writ,  to  prove  that  he  had  received  any  thing,  in  remuneration  from 
the  wife  j  whereby  it  was  alleged,  that  she  ought  orily  to  be  respected  as  ano- 
ther common  creditor ;— yet  preferred  her  to  the  right  of  the  lana,  by  virtue  of 
the  said  contract  of  marriage. 

Act.  Gibson.    Alt.  KoUock.    Scot,  Clerk.     Fid.  19th  June  16S5,  Walker. 

Page  620. 


1632.    June  28.        Lyon  against  The  Bailies. of  Forfar. 

One  Lyon,  pursuing  the  Bailies  of  Forfar  for  payment  of  his  debt ;  because, 
his  debtor  being  rebel,  was  apprehended  by  a  messenger  by  warrant  of  letters 
of  caption,  and  was  offered^  by  the  messenger  and  the  party  pursuer,  his  cre- 
ditor, to  the  said  bailies,  and  desired  to  commit  him  to  ward  while  he  were  sa- 
tisfied ;  and  they  suffering  the  rebel  to  escape,  and  not  having  put  him  in  ward, 
therefore  they  were  convened  for  the  debt ;  and  they  alleging  that  the  charge 
was  not  lawful,  being  executed  in  the  end  of  October,  about  or  after  six  hours 
at  night,  they  had  no  reason  to  obey  the  same,  being  given  under  night ;  spe- 
cially seeing  they  had  no  sufficient  tolbooth  nor  jail  where  the  rebel  might  be 
kept  in  firmance  and  surety;  and  they  being  but  magistrates  of  a  poor  small 
burgh :  likeas  they  desired  surety  of  the  party  for  payment  of  the  expenses 
and  entertainment  of  the  rebel,  which  he  refused  to  do,  and  so  they  had  no 
necessity  to  ward  him  :  and  the  pursuer  replying,  that,  after  the  charge  given 
to  the  bailies,  they  abode  in  company  with  the  rebel  till  ten  o'clock  at  night, 
aiid  suffered  him  to  depart  without  doing  any  diligence  to  detain  and  put  nim 
in  ward,  as  they  ought ;  albeit  then  they  had  sufficient  power  to  keep  and  in- 
carcerate the  rebel,  he  being  then  single  and  alone,  and  tnere  being  two  bailies 
present,  with  the  party  creator  and  the  officer  who  apprehended  him,  and  the 
rebel  having  supped  with  the  bailies  and  the  officer,  in  one  of  tlie  bailies* 
houses  ;  which  discovers  their  fault ;  and  the  not  sufficiency  of  the  jail  makes 
them  the  more  culpable,  being  the  head  burgh  of  the  sherifl(aom :— This  excep- 
tion was  repelled,  and  the  reply  was  admitted  to  sustain  the  charge ;  and  the 
refusing  to  find  surety  for  entertaining  of  the  rebel,  was  found  no  cause  why 
^he  magistrates  should  have  disobeyed  the  charge. 

Act.  Gibson.    Alt.    ■  Gibson,  Clerk. 
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l63&    July  21.  Hamilton  against 


Ik  a  reduction  of  a  consent,  ^iven  by  the  wife  to  her  husband's  alienation  of 
the  lands  wherein  she  was  conjunct  fiar,  desired  to  be  reduced  ea:  capite  meius^ 
S^.  i  and  an  exception  of  her  voluntary  consent  being  proponed,  that  she  com- 
peared before  the  bailies  of  Glasgow,  and  town-clerk,  and  before  certain  wit- 
nesses, and  made  faith  that  she  did  it  voluntarily,  testified  by  a  note  written 
by  the  clerk  upon  the  back  of  the  contract ;  albeit  neither  that  note  was  sub- 
scribed by  the  bailie  nor  clerk,  nor  an  act  extracted  and  delivered  to  the  party 
thereon,  nor  no  further  extant  in  the  clerk's  books  to  verify  it ;  wheteby  the 
pursuer  alleged,  that  it  ought  not  to  be  respected  j-^-the  Lords,  ex  officio,  or- 
dained both  the  parties'  witnesses,  Jiinc  inde,  to  be  condescended  on,  and  the 
witnesses  mentioned  in  the  foresaid  note  to  be  examined  ;  and  thereafter  they 
would  consider  of  the  reason  of  metus  and  exception,  and  decide  the  cause, 
^or  the  bailie  and  clerk  were  dead,)  as  was  decided  27th  June  I6SS,  betwixt 
Cassie  and  Fleming. 

AcL  Nicolson  and  Dunlop.    AU.  Stuart.    Scot,  Clerk, 
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1632.    December  1.    The  Laird  of  Kilkerran  against  Ferguson. 

The  L.  Kilkerran, — ^having  comprised  certain  lands  from  one  Ferguson,  and 
having  charged  the  superior  to  enter  him  therein ;  and  the  same  lands  being 
thereafter  a^udged  to  another  creditor  of  this  same  common  debtor's,  who  was 
infeft  by  virtue  of  the  said  sentence  of  adjudication  therein,  in  a/ino  1626,  and, 
conform  thereto,  in  possession  of  the  lands ;  but  after  Kilkerran's  comprising, 
and  charge  given  to  the  superior,  which  preceded  the  other  party's  adjudication, 
the  said  comprising  being  in  anno  1625, — ^pursues  this  other  creditor  for  repay- 
ment of  the  auties  of  the  lands  uplifted  by  the  said  other  creditor,  by  virtue  of  his 
adjudication  of  the  years  l627f  1628, 1629,  and  1630.  Wherein  this  creditor,  de- 
fending himself  with  his  adjudication,  infeftment,  and  real  possession,  and  there- 
by claiming  preference,  seeing  he  alleged  that  Kilkerran  was  not  infeft  nor  seised, 
without  which  he  could  claim  no  right  to  the  lands,  especiallv  against  another 
creditor  infeft,  as  said  is ;  and  that  his  diligence  against  the  superior  could 
not  be  equivsdent  to  a  sasine  against  this  excipient ; — ^and  Kilkerran  claiming 
preference,  in  respect  of  the  anteriority  of  his  comprising  and  diligence  :  like- 
as,  in  another  process  of  double  poinding,  wherein  this  same  excipient  was 
party,  for  the  duty  of  these  lands,  anno  lo31,  he  was  decerned  to  be  answered 
of  that  year,  which  must  give  him  alike  right  to  all  years  since  his  comprising ; 
— the  Lords,  notwithstanding  of  the  anteriority  of  Kilkerran's  comprising  and 
diligence  against  the  superior,  and  sentence  for  the  year  1631  in  his  favours, 
which  was  given,  this  party  being  absent, — found  that  the  excipient  ought  not 
to  repay  the  bygone  years  acclaimed ;  for  the  sentence  for  the  year  1631  was 
given  upon  the  duties  of  the  lands  then  extant,  neither  uplifted  nor  consumed  ; 
and  the  other  years  b3^ast,  now  controverted,  were  uplifted,  and  were,  honajide, 
percepti  et  consumptif  conform  to  a  true  title,  and  honajide  ;  the  other  party  hav- 
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ing  no  real  right,  and  which  could  not  be  supplied  by  his  diligence,  albeit  prior  to 
this  defender's,  seeing  nothing  feUewed  thereupon  ;.and  the  said  compriser,  after  he 
had  charffed  the  ^superior,  did  never  prosecute  his  charge,  but  suffered  the  same 
to  lie  stiU  and  sleep,  and  did  no  more  while  July  l6d^,«^at  which  time  the  su* 
perioF  being  of  new  charged  by  him,  and  the  superior  then  suspending,  the  sus- 
pension was  discussed,  and  he  ordained  to  ,be  infeft,  paying  to  the  superior  the 
year's  duty,  then  modified  for  his  entry,  which  yet  he  had  not  paid ;  and  so  in 
effect  it  was  his  own  fault  and  cessation  that  he  was  not  infeft,  which  ought  oot 
to  be  prejudicial  to  another  creditor,  as  the  excipient  was  to  use  his  lawful  dUi- 
^nce ;  and,  having  so  done,  and  being  infeft  and  in  possession,  he  was  pre- 
srred,  and  assolyied  from  this  pursuit,  especially  the  question  being  for  bygone 
years,  now  not  extant,  but  consumed ;  the  excipient  having  a  just  title  ei  pos- 
sessionem bona  Jide  acquisitam  ;  et  uU  pnscedit  titulus  vert^  vel  etiam  putati- 
vtis,  quuimvis  ex  errore^  si  Justus  error  sitj  semper  bona  Jides  prarsumtur,  ei  pos- 
sessor bona  fide  semper  postea  facit  fructus  suosi  donee  constiterit  de  ^us  mala 
Jide  ;  tune  vero  ab  iUo  tempore  tenetitr  Jructus  restituere^  ut  ait  BartoL  in  leg. 
qui,  bona  Jide,  ff.  de  acquirendo  rervm  ^donUnio,  et  in  I.  qui  scit,  sect.fimdi^Jffi  de 
usuris  ;  idem  in  L  usucapio.  sect.  JructuSf  ffi  de  usurp,  et  usucapionib.  ubi  dicitur 
bono  jidei  possessorem,  non  teneri  restituere  Jructus,  quamvis  extantes,  si  per  tri* 
ennium  possederit ;  mala  Jides  autem  probatur  per  denunciationem  possessori  Joe- 
tarn :  item,  si  coram  aliquibus  duterit  se  scivisse  rem  ab  eo  possessam  Jiiisse  alu 
enam  :  item,  si  farna  Juerit  in  vicinia,  eum  mala  Jide  possidere,  et  ipse  erat  vi- 
cinus  ;  ut  ait  BartoL  Leg.  Celsus  ff.  de  usurpationib.  et  usucapiombm 

Act.  M*Gill.     Alt.  Mowat  and  Neilson.     Gibson,  Clerk.     Vid.  22d  January 
16S3,  Gordon  }.14th  February  L63S,  Charters  ;  ult.  JiauEwary  1^3^  Ferguson. 
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1632.    December  IS.    John  Martik  against  Ai>ah  LiviNosrov. 

John  Martin,  Englishman,  having  obtained  decreet  against  Adam  Liviogston, 
before  the  admiral,  for  payment  of  twenty-one  pounds  sterling,  for  his  service  in 
a  ship  called  the  Lyon,  which  was  referred  to  his  oath,  and  confessed  to  be  ow- 
ing, and  therefore  decreet  given  against  him ;  to  which  decreet,  John  Ker,  in 
the  Catinongate,  being  made  assignee,  and  suspending  upon  compensation  of 
eight  pounds  sterling,  owing  by  the  cedent  to  Livingston ;  which  being  reasoned, 
the  Lords  received  the  compensation,  eodem  modo,  against  the  assignee,  as  against 
the  cedent :  but,  because  the  ticket  subscribed  by  the  cedent,  of  the<  sum  for 
which  compensation  was  craved,  was  dated  before  the  sentence,  and  the  term  qf 
payment  also  before  the  sentence,  and  that  the  decreet  was  given  against  the 
suspender,  compearing  and  granting  the  debt,  being  referred  to  his  oath ;  at 
which  time  he  neither  proponed  the  said  compensation,  it  being  then  competent, 
nor  made  no  defalcation  of  the  sum  in  that  ticket,  nor  no  mention  thereof  at 
that  time  *^ — ^therefore  the  Lords  found,  that  it  could  not  now  be  received  against 
the  sentence,  after  the  same,  and  not  being  proponed  before  the  decreet. 

Gibson,  Clerk.     Vid.  20th  December  16SS,  ICnox ;  and  the  cases  there  cited* 
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16S3.    January  9Q.    Hbusn  and  John  Dailu  against  John  Mac»bok  and 

EupHAM  Haelaw. 

Helen  and  John  Daills  pursue  Eupham  Harlaw,  as  executrix  to  uxnqubile 
Sarbara  Harlaw,  her  sister,  relict  of  umnuhile  John  Daill ;  and  John  Mackison, 
spouse  to  the  said  Eupham  ;  to  pay  to  ilk  one  of  thir  two  pursuers  the  sum  of 
100  merks  and  a  pair  of  plaids  worth  ten  pounds,  addebted  to  the  pursuers  by 
•umquhile  John  DaiU,  husband  to  the  said  Barbara  Harlaw  •,  and  which  sum,  the 
said  Barbara,  immediately  afler  her  husband's  decease,  promised  to  pay  to  the 
pursuers ;  and  therefore  they  craved  the  same  against  the  said  Eupham,  exe- 
cutrix to  the  said  Barbara,  her  sister,  who  made  the  said  promise ;  and  against 
John  Mackison,  her  husband,  for  his  interest.  The  defender  alleging,  that  the 
said  umquhile  Barbara,  her  sister,  alleged  maker  of  the  promise^  was  executrix 
to  her  husband,  alleged  debtor  to  the  pursuers,  ^ho,  after  the  alleged  time  of 
her  promise,  had  obtained  sentence  or  exoneration  and  a  sentence  against  the 
creditors  of  the  said  umquhile  John  Daill  her  husband,  wherein  thir  parties 
were  called  and  compeared,  and  other  creditors  preferred  to  them,  and  they 
found  not  creditors  to  her  husband ;  so  that  that  sentence  being  given  against 
them,  at  which  time  they  might  have  claimed  the  benefit  of  the  promise,  and  did 
not,  nor  at  no  time  thereafter  during  her  lifetime,  she  livii^  two  years  there- 
after, or  thereby,  they  cannot  now  -eome  back,  after  heir  decease,  to  prove  this 
promise  against  her  executrix ;  especially  to  be  proven  by  witnesses.  The  Lords 
found  this  allegeance  relevant,  in  respect  of  the  said  decreet  of  exonerati(m, 
given  against  the  pursuelre  compearing ;  they  never  pursuing  the  defunct  nor  her 
hud)and  while  they  lived ;  except  that  they  would  prove  die  promise  by  writ  :*- 
and  it  was  not  respected,  what  the  pursuers  alkged  and  replied,  that  that 
deci^eet  exonerated  her  only  of  her  office  of  executry ;  quo  nomine  this  sum  is  not 
smigbt,  but  only  upon  the  ground  of  her  promise,  which  caanot  be  prejudged  by 
that  sentence  j  and,  in  respect  of  the  smailness  of  the  sum,  viz.  as  if  there  were 
two  libels  for  one  hundred  merks  ilk  one,  tbey  contended  that  the  same  was 
prifl)able  by  witnesses.  Which  was  repelled,  as  •sajid  is. 
'dct.  ■    ,    Alt.  Burnet.    Haj,  Clerk. 
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l€83.    January  SI.     Hamilton  of  Sheills  against  The  Tbnakts  of  Miln- 

HOUSE. 

A  TXBCKEET  of  removiug  given  against  the  tenants,  in  Jbro  cantradictoriOj 
m  November  1632,  being  suspended  upon  a  reason  of  a  tack  set  to  the  de- 
fender's father  for  terms  yet  to  run,  to  whom  they  were  apparent  heirs ;  which 
thenr  proponed  as  noviter  veniens  ad  notitiam,  and  offered  to  make  faith  thereon, 
and  qualified  the  cause  of  their  probable  ignorance  thereof,  viz.  that  one  of  the 
-decerned  tenants,  being  one  of  the  daughters  and  appar^it  heirs  of  the  tacksman, 
^ho  was  in  Ireland  the  time  of  the  sentence,  and  yet  is  there,  had  and  hath  the 
iadc  foresaid  in  her  keeping ;  whereupon  one  of  the  parties  present  made  f^ith, 
Mid  sware  the  verity  thereof  and  that  she  never  knew  the  aame  but  since  the 
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sentence ; — ^the  Lords,  before  they  would  discuss'  whether  this  reason  should  be 
received  or  not,  notwithstanding  that  the  party  contended  that  it  ought  not  to  be 
received,  in  respect  of  the  said  sentence  given  against  them  compearing,  and 
that  he  alleged  resjudicatce  non  debent  retractari  prcetextu  instrumentorum  noviter 
repertorum  ;  and  also  (notwithstanding  that  the  tack  was  not  instantly  produced, 
to  verify  the  reason,  as  the  party  alleged  ought  to  be  done  in  the  case  of  instru- 
ments new  come  to  knowleoge,)  they  assigned  a  day  to  the  suspender  to  produce 
these  tacks,  and  to  recover  the  same  out  of  the  parties*  hands  in  Ireland;  and  re- 
served then  to  the  party,  after  sight  of  the  tacks,  to  oppone  what  he  might  against 
the  same,  either  why  it  should  not  be  received  then,  or  why  it  proved  not  the 
reason ;  to  which  time  all  further  proceeding  was  superseded,  sed  cum  (mere  es^ 

pemarum. 

Act.  Nicolson  and  Gilmor.    AU.  Mowat.    Scot,  Clerk.     Fid.  9th  June  1624, 
L.  Touch  ;  and  20th  January  1631,  E.  Galloway. 
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1633.    Fehruary  90.    Lady  Athol  tf^flrf725f/ The  Earl  of  Athol. 

A  SUBMISSION  being  made  by  the  Lady  Athol  to  the  Earl  of  Kinghom,  the 
Lairds  of  Auldbar,  Inchmartine,  and  ,  immediately  after  her  husband's 

decease,  of  all  which  she  could  crave  of  the  Earl  of  Athol  by  any  right  compe- 
tent to  her ;  and  they  decerning  her  to  have  yearly  500  merks  for  all:— this  de- 
creet being  desired  to  be  reduced  upon  the  reason  of  most  enorme  lesion^  quali- 
fied in  that  she  was  provided  to  a  conjunct  fee  of  fifty  chalders  of  victual,  beside 
that  she  was  one  of  the  heirs  of  the  Earldom  of  Athol ;  for  all  which  rights  the 
said  judges  had  ordained  only  the  said  500  merks  yearly,  which  was  vehemens 
leesioy  and  so  insufficient  for  the  entertainment  of  the  meanest  person  whatsoever, 
far  less  for  one  of  her  birth  and  estate  ; — ^that  the  Lords,  who  were  supreme 
judges,  ought  to  repone  her  against  that  unjust  decreet,  which  was  so  partially^ 
pronounced  by  the  arbiters,  wherein  they  had  not  behaved  themselves  as  bani 
virij  according  to  trust  committed  to  them  ;  and,  therefore,  ought  to  be  mended* 
by  the  Lords,  who  were  sovereign  judges,  and  to  whom  recourses  were  permit- 
ted in  law,  as  to  the  best  men,  to  rectify  such  wrongs ; — ^the  parties  being  heard 
to  reason  in  this  cause  at  great  length,  and  having  considered  the  defender's  ex- 
ception, specially  that  in  law  it  was  alleged  that  both  in  J^  and  c.  it  is  expressly 
decided.  Quod  sit  standum  sententice  arbitri^  sive  cequw  sive  iniqtuBf  et  sibi  imptUet 
qui  compromisitj  nam  et  minus  probabilem  sehtentiam  ferre  debet  cequo  animo  ; 
and  the  pursuer's  answers  in  law  made  thereto,  as  may  be  more  particularly  con- 
sidered in  my  other  book  of  notes,  fol.  27 ; — ^and  also,  the  Lords  having  heard 
the  defender,  unon  declaring  the  burdens  wherewith  the  conjunct  fee  lands  were 
alleged  to  be  anected,  before  her  conjunct  fee  granted  thereof  to  her,  and  where- 
by he  alleged  the  most  that  was  free  to  her  did  not  exceed  19  or  20  chalders  of 
victual ;  so  that  he  alleged  that  the  lesion  was  not  so  great  to  reduce  the  decreet 
given  by  so  honourable  arbiters,  granting  that  that  lesion  was  a  cause  of  reduc- 
tion, which  he  altogether  denied  ; — the  Lords  found  this  lesion  to  be  most  enor^ 
mcy  and  that  it  was  a  cause  to  rectify  the  said  decreet-arbitral,  notwithstanding 
of  the  allegeance.     And,  therefore,  they  found  that  the  lady  ought  to  have 
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yearly  given  ta  her»  in  place  of  the  500  merks  decerned,  1200  merks  yearly  in. 
all  time  coming,  during  her  lifetime ;  for  which  sum  they  ordained  the  lady  to 
have  right  sickUke  as  ii  that  sum  had  been  decerned  by  the  sentence ;  and  also, 
they  ordained  to  be  paid  to  her»  for  the  space  of  a  year  which  was  expired,  since 
her  husband's  decease,  1000  pounds,  by  and  attour  500  merks  which  she  had 
gotten  paid  to  her  before.  And  this  the  Lords  ordained  to  stand,  as  if  it  had 
been  expressly  decerned  by  the  arbiters  in  their  sentence. 

Act*  Stuart  and  Baird«    A^.  Nicolson  and  Naim»    Hay,  Ckrk. 
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l63S.    February  86;    The  Laibd  of  Cokheath  against  The  Laird  of  Earl- 

8TON». 

Maxwel  of  Conheath  being  made  assignee  to  certain  goods,  by  Katharin 
Glendinning,  owner  thereof,  which  were  intromitted  with  by  Gordon  of  Earl- 
ston,  and  for  which  he  was  pursued  by  the  assignee ;  and  he  aying^  pendente  lite^ 
the  action  was  transferred  in  the  heir  of  Earlston  ^  who  compearing,  alleged  that 
the  cedent  was  at  the  horn  before  the  making  of  the  assignation,  and  he  has  ob^ 
tained  the  gift  of  her  escheat  and  declarator  raereon ;  which,  albeit  it  be  after  the 
assignation,  yet  the  homing  is  anterior  tQ  the  assignation  ;  after  which  horning 
she  could  do  nothing  in  prejudice  of  the  fisk,  which  might  derogate  to  the  es* 
cheat.  This  exception  was  fpund  relevant,  and  admitted  to  the  defender's  pro* 
bation  \  whereby  the  donator  was  preferred  to  the  assignee  made  before  the  es-^ 
cheat  was  gifted,  seeing  the  cedent  was  at  the  horn  when  the  assignation  was 
riiade  by  her,  at  which  timQ  she  could  do  no  deed  to  prejudge  the  fisk.  The  act 
of  litiscontestation  in  this  cause  is  dated  December  0,  1631,  and  it  was  decreets 
ed  February  23,.  1633, 

Act.  Cunninghame.  Alt.  Nicolson  and  Mowat«  Scot,  Clerk.  Vid.  2d.  Fe- 
bruary 1682,  Lindsay  j  0th  December  1631,  betwixt  these  parties, 
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1633,     JtUtf  20..       Lady  Rothemat  against  Janet  Ogilvie  and  George 

Aberne^thy. 

V  The  Lady  Rothemay,  a3  ujfeft  in  the  lands  of  — —  in  conjunct-fee,  pur^ 
tues  Janet  Ogilvie  and  George  Abernethy  her  son,  for  the  duty  of  the  said 
lands  divers  years  bypast ;  who  alleging,  that  she  bruiked  by  tolerance  and 
right  from  her  said  son,  who  was  apparent  heir  to  Ogilvie  his  father,  which 
father  had  a  right  of  heritable  infeitment*  of  wadset  of  these  lands  from  the 
pursuer^s:  husband's  authors,  before  the  right  made  to  her  umquhile  husband; 
Dv  virtue  i¥hereof  her  husband  was  in  possession :  and  the  lady  replying 
tfiat  the  defender,,  viz.  the  relict  of  the  obtainer  of  the  wadset,  bad  taken 
tacks  from  the  pursuer^s  husband,  wherein  she  had  obliged  her  to  pay  the.  duty 
now  acclaimed ;  and  albeit  that  tack  was  expired  before  the  years  now 
acdaimedy  yet,,  seeing  she  bruiked  per  tacitam  relocationem,  she  ought  still 

L  ^ 
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to  pay  the  ciuty  which  she  has  not  only  paid  durio^  all  the  years  of  idie  tack, 
but  divers  years  after  the  expiring  thereof  j  and  before  the  years  acclaimed  she 
paid  the  same  duty ;  and  her  son,  who  was  apparent  heir  to  his  father  in  the 
right  of  the  wadset :  And  it  being  duplied,  tnat,  by  the  express  condition  {£ 
the  tacky  it  was  provided,  that,  after  the  expiring  thereof,  none  of  the  parties^ 
rights  should  be  prejudged ;  so  that  thereby  the  heir's  right  of  wadset  must 
convalesce  ;  and  the  payment  made  by  the  apparent  heir  ox  the  wadsetter,  aftec 
the  expiring  of  the  tack,  cannot  aiftriot  this  clefender  ihe  relict,  who  left  the 
room  whereof  the  apparent  heir  became  in  possession  by  right  of  his  father's 
wadset ;  and  who,  it  any  possession  she  now  has,  it  is  as  having  tolerance  of 
another  son,  the  apparent  heir  to  his  father ;  that  son  being  deceased  who  was 
in  possession  and  is  alleged  to  have  paid  a  year's  duty  to  the  pursuer  after  the 
expiring  of  the  tack ;  whose  deed  cannot  now  prejudge  this  apparent  heir,  who 
succeeds  to  his  father's  wadset,  and  not  to  his  deceased  brother  who  was  never 
infeft ;  and  consequently  cannot  prejudge  the  mother  bruiking  by  her  son's 
tolerance,  after  she  had  left  the  room;  which  interrupts  tacit  relocation ;  spe- 
cially there  being  a  more  sovereign  right  standing  in  the  person  of  her  son 
thereby  to  bruik,  which  takes  away  all  tacit  relocation  :  and  it  being  provided 
in  that  tack,  that  both  parties  should  return,  aft;er  the  ish  of  the  tack,  to  their 
several  rights,  as  said  is;  by  the  which  clause  the  wadset  revives,  andlhe  pur^ 
suer  can  never  convene  them,  as  bruiking  per  tacitam  rehcationem.  Notwith- 
standing whereof  the  exception  and  duply  were  replied,  and  the  defenders^ 
vere  found,  as  bruiking  per  tacitam  reheation&n^  still  debtors  in  payment  of 
the  said  duty  acclaimed.;  for  the  tacit  rdocation  was  not  found  interrupted  by 
her  son's  intervening  possession ;  seeing  she  had  acquured  the  possession  again, 
after  her  son's  decease,  who,  while  he  lived,  paid  the  same  duty ;  and  so.  she;, 
entering  thereby,  became  debtor  of  the  same  duty  as  possessor  per  tacitam 
relocationem ;  wherein  she  must  be  reputed  to  jiave  continued,  seeing  «he  never 
renounced  her  possession  which  she  had  by  the  prior  tack,  m  she  ought  to 
have  done. 
jict.  ■  '     :  ...,    jilt.  Nicolson  and  Baird.    Hay,  Clerk* 
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1683.    July  ^.        Black  against  The  Laihi>  of  FxTMExrDEN. 

One  Black,  a  compriser,  charges  Pitmedden  to  enter  him  to  the  conq>ri8ed 
lands ;  and  he  craving  a  year's  du^ ;  the  compriser  answering  that  he  had  pos* 
sessed  the  lands  comprised,  himseli^  a  whdie  year  since  the  time  of  itibe  charge 
given  by  him  to  the  superior  to  receive  him,  which  he  was  content  to  allow  to 
him  for  the  year's  duly  now  acclaimed  for  his  entry ;  and  the  at^r  answerii^ 
that  the  year's  duty  ought  not  to  be'  allowed  for  the  year  due  to  him  in  kw,  ist 
his  entering  of  the  compriser,  because  he  had  an  undoubted  heritable  ri^it  to 
the  lands,  by  virtue  whereof  he  intrcmiitted^  and  if  this  compriser  oiay  evict 
that  year's  rent  of  the  lands  from  him,  by  virtue  a£  the  comprisixur,  he  ^ail  re^ 
fund  the  same ;  but  there  is  no  reason  that,  upon  that  pretext,  he  would  quit  his 
lands,  and  receive  a  compriser,  unless  he  pay  the  oroinary  usual  duty,  done  by 
all  comprisers  to  the  superior  for  receiving  of  a  vassal  ki  lands  cpn^ijsed ;.  and 
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if  he  can  ipake  him,  in  the  ordinary  pursuit  moved  thereanent,  to  be  liable  in 
law  for  any  intromission  with  the  duties  of  the  lands,  whereto  the  compriser  may 
elaim  right,  he  shall  make  answer  in  its  own  time  and  place  thereto ;  but  it  is 
jiot  proper  to  be  handled  in  this  place,  where,  in  law,  the  year's  duty  is  justly 
acclaimed  and  payable  by  the  vassal.  The  Lords  found,  nevertlieless,  that, — see- 
ing the  superior  had  intromitted  with  a  year's  duty  of  the  land  since  the  charge 
given  by  the  compriser,  and  that  after  the  parties  had  disputed  upon  their  rights, 
which  either  of  them  might  claim  to  that  year's  duty,-— that  the  same  was  due  to 
the  compriser^  and  not  to  the  superior ;  albeit  he  was,  that  year  and  many  other 
preceding  years,  in  possession  oi  the  lands  by  the  space  of  20  or  30  years  pre- 
ceding by  \ixtxud  of  an  heritable  disposition  made  to  him  of  the  lands ;  and 
thererore  the  same  being  due  to  the  compriser,,  seeing  he  allowed  that  year's  in- 
ixomissiott  to  the  superior,^  they  found  it  should  compense  for  the  year's  duty 
acclaimed  for  entering  of  the  compriser,  and  that  they  would  not  astrict  the 
compriser  to  pay  a  year's  duty,  and  reserve  his .  action  against  the  superior  for 
his  intromission  y  but  found  that  the  one  should  compense  the  other ; — ^nd  there- 
&xe  ordained  the  superior  to  enter  the  compriser  without  paying  gf  any  other 
new  duty. 

Act.  Stuart.    Aft*  Nicolson  and  Baird^    Hay,  Clerk.    Fid.  18th  July  1633^ 
Branden  Baird  and  the  cases  there^ 
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X63^.    February  1.  Horn  against  Pow,. 

JoHK  Horn,  notary,  in  his  testament  leaves  his  writs  and  registers  to  one 
Fow,  and  ordains  the  said  Pow  to  pay  to  his  son,  George  Horn,  ^erefore,  100 
merks  ;  which  Pow  promised  to  do :  in  this  testament  umquhile  John  Horn  gives 
^p  a  debt  of  »  owing  by  him  to  George  Grieve,  which  George  had  paid 

as  cautioner  for  the  said  John  y  and,  after  the  said  J<^n  Horn's  decease,  George 
Grieve- arrests  this  100  merks  in  Pow's  hands  for  satisfying  of  that  debt,  and 
obtains  decreet  against  him  therefore;  and  by  virtue  thereof  recovers  pay- 
ment. Thereafter  John  Horn's  son  convenes  Pow  for  payment  of  the  said  sum ; 
whoi  excepting  upon  the  said  decreet  and  payment^  the  Lords  repelled  the 
e^eption,  and  found  that  the  said  sum  was  not  arrestable  for  the  debt  owing 
by  umquhile  John  Horn  to  his  creditors,,  being  promised  to  be.  paid  to  the  son, 
and  never  b^ing  in  bonis  defuncth  whereby  it  could  be  subject  to  his  debt ;  and 
it  was  not  respected  that  the  party  alleged  that  the  money  was  promised  to  be 
paid  for  a  legacy  of  writs  left  by  the  defunct,  who  could  never  leave  any  legacy 
effectually,  which  could  not  be  subject  to  his  debts ;  specially  seeing,  in  this 
same  testament,  which  bore  the  writs  to  be  left  for  this  sum,,  the  defunct  ac- 
knowledged this  debt,  and  so  he  could  leave  no  legacy  in  prejudice  thereof. 
Which  was  repelled,  and  the  sum  found  due  to  the  son,  accorcUng  to  the  pro- 
mise made  by  the  defender,  and  not  to  the  creditor,  who,  as  he  comd  not  arrest 
the  ¥nits  left  to  Pow,  no  more  could  he  arrest  the  money  promised  therefore. 

Act. '  »■  Alt*  Craig. 
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16S4.    February  11.      Labt  Barns  against  Jeai^  Guill. 

A  SENTENCE.  Obtained  before  the  commissaiy  of  Aberdeen,  hc^ng  the  de^ 
fender  as  confessed,  was  found  null,  because  it  was  ^ven  the  time  of  the  sitting 
of  Parliament ;  in  which  time  it  was  found  that  no  judge  could  proceed  in  any 
part  of  the  kingdom  ^  For  the  Parliament  ^tting,  which  was  the  SufH^me  Court 
and  Convention  of  all  the  Estates,  and  prodsmation  bein^  made  to  all  the  lieges 
thereof,  all  the  lieges  were  thereby  freed  from  appeanng  in  any  other  juc^g* 
ment-piace,  and  might  in  reason  attend  the  Supreme  Cour^  and  wait  upon  the 
ordinances  and  laws  there  to  be  made,-^the  -extent  of  that  court  being  universal, 
and  reaching  to  all  the  subjects.  Neither  was  it  respected,  that  both  the  parties 
were  womep ;  whereby  it  was  alleged  by  the  charger^  that  they  had  neither  ne- 
cessity to  attend,  nor  was  there  probability  that  they  should  attend  at  Parlia* 
ment ;  for  it  was  found,  that  no  jud^e  ought  then  to  sit,  but  that  ail  judgments 
and  other  courts  should  be  silent  during  itie  time  of  Parliament  Therefore 
they  reponed  the  defender,  who  was  suspender,  to  her  defences,  as  the  de- 
creet were  not  given ;  to  be  proponed  in  the  same  place  of  suspension,  without 
necessity  to  put  the  party  to  any  other  new  pursuit  therefore. 

Aci.  Oliphant    Alt.  Ueriot.    Hay,  Gerk^ 
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1634.    March  5.        Whitefooed  against  The  Laird  of  CftACHLAW. 

In  a  double  poinding  betwixt  the  donator  of  young  Crachlaw^s  liferent-es^ 
'cheat  dnd  Crachlaw's  creditors,  which  of  them  should  be  answered  of  a  yearly 
duty  addebted  to  the  rebel ;  wherein  the  creditors  claiming  preference  to  the 
donator,  because  the  donator  had  given  bond,  at  the  time  of  the^ acquiring  of  the 
gift,  to  the  treasurer,,  that  the  same  should  not  be  prejudicial  to  the  rebel's  ere- 
ditors :  And  the  donator  answering,  that  that  bond  cannot  be  extended  in  fa- 
vours of  any  creditors  but  to  such  as  were  creditors  the  time  of  the  gift,  and 
not  in  favours  of  any  creditors  who  had  -acquired  their  'bonds  since ;— the 
Lords  repelled  the  allegeance  proponed  for  these  •creditors,  seeing  these  bonds 
and  obligations  were  long  afler  the  date  of  the  said  gifl  and  general  declarator ; 
for  they  found  that  such  bonds,  being,  as  «aid  is,  grsmted  by  donators  to  the 
king's  officers,  should  only  extend  to  debts  owing  to  creditors,  before  the^ 
purchasing  of  the  gift,  and  to  no  debt  contracted  after  the  gift. 

Act.  Neilson.     Alt.  ■     ■  Gibson,  Cleric. 

Page  708. 


1634.    March  14.  Johnston  iagainst  Irwin. 

One  Johnston,  as  assignee  made  by  Irwin  of  Braes,  to  an  obligation  of  1400 
merks,  addebted  to  him  by  another  Irwin^  pursuing  for  deKvery  of  the  same ; 
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the  maker  of  the  bond,  conform  to  his  ticket,  granting  the  receipt  thereof  f^om 
the  cedent,  and  obliging  him  to  redeliver  the  same;  and  the  said  debtor  alleging 
the  assignation  to  be  null ;  because,  albeit  it  was  subscribed  by  two  notaries,  yet 
ihe  same'  was  not  done  unko  actu,  as  is  necessary,  but  only  by  one  notary  be* 
fore  two  witnesses  to  his  subscription,  and  by  another  notary  before  other  two 
witnesses  to  his  subscription ;  and  so  is  not  i^reeable  to  the  Act  of  Parliament, 
being  a  matter  of  importance :  And  it  being  answered,  that  the  Act  of  Far* 
liament  requires  not  that  there  shall  be  four  witnesses  present  to  the  subscrip- 
tion of  each  one  of  the  two  notaries,  and  that  writs  subscribed  by  two  notaries  be« 
fore  two  witnesses,  to  each  one  of  their  subscriptions,  are  null ;  but,  negative^  de« 
clares  writs  which  are  not  subscribed  by  two  notaries  before  four  witnesses  to 
be  null ;  and  which  is  done  to  eschew  falsehood  :*-This  reply  was  not  discussed ; 
but  the  alle^eance  was  repelled,  because  the  cedent  concurred  with  the  assignee, 
and  assisted  the  pursuit ;  which  the  Lords  found  supplied  any  defect  alleged  in 
that  assignation. 
Vid.  20th  March  l6S3,  Craig  agoing  Cow,  JPage  712. 


1634-    July  9&.    James  Ladlt  against  The  Commissary  of  Du^kell. 

The  commissary  of  Dunkell  being  pursued  by  Mr  James  Ladly  for  payment 
df  an  annual-rent  of  S8  bolls  victual,  wherein  Mr  Thomas  Abercrombie  died  in* 
feft,  and  that  of  divers  years  bypast  i  which  the  pursuer  acclaimed  as  donator 
to  the  escheat  of  Robert  Abercromby,  son  aod  executor  to  the  said  umquhile 
Mr  Thomas,  add  which  were  intromitted  with  by  the  commissary ;  who  alleging 
that  he  had  lawfully  redeemed  the  said  annual-rent  by  payment  of  the  principal 
sum,  whereupon  the  annual-rent  was  redeemable  to  the  daughter  of  the  said  Mr 
Thomas,  who  had  right  thereto  by  her  father,  and  whereupon  she  was  infeft ; 
and  the  most  that  can  be  craved  ior  bygones  is  only  10  per  cent,  of  the  princi- 
pal sum,  and  not  the  victual  annUal-rent,  and  prices  thereof  acclaimed,  in  res- 
pect of  the  134th  Act  of  Parliament,  1592,  which  provides  that  annual-rents 
be  redeemable  after  that  manner,  and  that  the  party  can  be  subject  in  no  higher 
annual-rent  than  10  per  cent.  This  exception  was  found  relevant,  albeit  the 
infeflment  of  the  annual-rent  was  before  the  Act  of  Parliament :  And  the 
Lords  found  the  defender  only  subject  for  all  bygone  years  acclaimed,  at  ten 
for  ilk  hundred ;  and  albeit  the  pursuer  replied,  that  the  defender  might  re- 
deem by  payment,  and  consigning  of  the  principal  sum  and  10  per  cent. ;  and 
that  the  order  is  sufficient,  although  no  mdre  were  consigned ;  yet  that  will 
never  hinder  the  Wadsetter  to  pursue,  by  way  of  action>  the  defender,  for  pay- 
ment of  the  greater  quantity  whereto  ms  annual-rent  extended  more  than  his 
annual-rent  of  10  per  cent,  as  he  now  does,  and  has  been  usually  done  in  the 
like  cases  before.  This  reply  was  repelled,  and  the  action  only  sustained  for 
10  per  cent. ;  but,  because  this  was  neither  offered  nor  consi^ed  at  the  time  of 
the  redemption,  and  that  the  pursuer  had  obtained  divers  decreets  against  the 
defender  for  these  bygones,  the  Lords  modified  300  merks  of  expenses,  to  be 
paid  by  this  defender  to  the  pursuer,  by  and  beside  the  «im  whereto  the  an- 
hual-rent,  now  restricted  to  10  per  cent.,  did  extend  to. 

Hay,  Clerk*    Vidk  6th  July  1630,  Nisbet  against  E.  Cassis*         Page  731. 
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1634.    July  23.    Matthew  Campbbl  agmmt  Ronald  M*CHAETy# 

Matthew  Campbel  having  obtained  decreet  of  removing  against  Ronald- 
M^Charty;  this  M^Charty  intents  reducticm  upon  a  reason^  bearing  that  the 
reducer's  brother,  to  whom  he  was  apparent  heir,  had  received,  a  charter  of  the 

lands  libelled  from  umquhile Campbels,  to  whom  the  obtainer  of  the 

sentence  was  heir,  or  has  behaved  bimseli  as  heir ;  by  virtue  whereof  the  re- 
ducer, and  his  brother  before  him,  have  been  in  continual  possession  of  the  3aid 
lands  since  the  date  of  the  said  charter,  which  is  in  anno  16979  ^^d  which  con^ 
tains  absolute  warrandice  j — the  Lords  found  this  reason  relevant  to  reduce  the 
decreet ;  albeit  the  obtainer  thereof  alleged  that  the  charter,  without  sasine 
taken  thereon,  could  not  be-sustained  as  a  right  to  maintain  the  reducer  in  the 
right  and  possession  of  the  lands ;  for  he  contended  that  it  was  not  obligatory^. 
being  but  the  beginning  of  an  imperfected  Act,  which  cannot  be  sustained 
while  it  be  complete,  specially  where  the  completing  thei:eof  depends  upon  the 

Earties*  own  will,  who,  never  seeking  sasine,  nor  doing  diligence  therefore  as 
e  ought,  his  own  fault  ought  not  to  be  profitable  to  him.  Which  allegeance 
was  repelled,  and  the  charter  sustained,  albeit  wanting  sasine ;  in  respect  the 
party,  now  defender  in  the  Deduction, .  was  offered  to  be  proven  to  be  heir,  or 
behaving  him  as  heir  to  the  granter  of  the  charter  j  whereby  he  could  not  quar« 
rel  it,  being  that  person  who  is  holden  to  warrant  and  perfect  the  same ;  and 
it  was  not  respected,  where  die  defender  alleged  that  it  was  the  parties'  own 
fault,  who  did  no  diligence  to  obtain  sasine ;  for  thereby  the  defender  tnight 
seek  non*entry  against  the  land,  and  make  his  best  advantage  thereof;  but  it 
was  sustained,  being  clad  with  possession,  to  exclude  removing  pursued  by  this 
party ;  aiid  it  was  not  found  nudum  pactum,  but  austained  as  a  contract  which, 
would  have  defended  against  the  contractor  and  his  heirs*. 
*   Scot,  Clerk. 


1634.    December  3*    Muire  against  Elizabeth  Fleming; 

Elizabeth  Fleming,  as  executrix  confirmed  to  umquhile  Mattiiew  Muire,  is 
pursued  by  one  Muire,  to  pay  to  him  100  franks,  addebted  by  the  said  um-.^ 
quhile  Matthew ;  and  the  defender  alleging,  that  the  whole  free  gear  was  exhaust- 
ed by  sentences  recovered  against  her,  partly  at  the  instance  of  creditors,  and 
partly  at  the  instance  of  legators,  contained  in  the  testament,  and  whereof  she 
nas  made  payment, — ^this  pursuer  never  craving  nor  doing  diligence  for  hia 
debt,  and  she  never  knowing  the  same :  And  the  pursuer  contending  that  the 
legators  could  not  be  paid,  as  long  as  there  was  any  creditor's  lawful  debt  un- 
paid, but  that  he  ought  to  be  paid^  of  his  just  debt,  which  could  not  be  exhaust* 
ed  by  the  legacies,  and  that  the  executrix  should  be  put  to  repeat  the  same 
from  the  legators :  And  she  duplying,  that  she  ought  not  to  be  put  to  seek  the 
legators  again,  and  to  be  vexed  with  pleas,  seeing  she  could  not  eschew  the 
payment,  which  was  made  for  obedience  of  a  sentence  which  the  could  not 
nave  stayed,  there  never  being  any  intimation  of  this  pursuer's  debt  before 
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these  sentences^  and  before  her  payment ;  and»  seeing  other  creditors  and  le- 
gators have  been  more  diligent,  and  this  pursuer  has  been  negligent,  his  negli- 
gence ought  not  to  be  prejudicial  to  her,  but  to  himself;  so  that  he  ought  to 
pursue  and  repeat  from  the  legators,  and  not  she  ;  likeas  she  took-  caution  from 
the  legators  to  make  the  sums  paid  to  them  forthcoming,  in  case  any  other 
debts  should  break  out  for  which  she  might  be  distressed ;  to  which  caution 
she  is  content  to  assign  this  creditor ;  and  which  ought  to  be  found  enough  to 
exoner  her,  and  to  impose  a  "necessity  upon  this  pursuer  to  convene  the  said 
legators : — ^The  Lords  found  that  part  of  the  allegeance  not  relevant  to  exoner 
the  executrix  anent  her  payment  to  the  legators,  albeit  done  by  virtue  of  sen*- 
tences ;  but  found  that  this  punuer  should  be  paid  as  a  creditor,  and  that  the 
executrix  ought  to  repeat  that  which  she  had  paid  to  the  legators  from  them, 
and  that  the  creditor  should  not  be  astricted,  nor  urged  to  that  repetition,  be- 
cause the  executrix  was  his  direct  party ;  for  the  testament  could  not  be  ex- 
hausted but  by  the  debts ;  and  that  legacies  are  not  to  be  paid  but  if  there  be 
superplus  of  the  free  gear,  dedtcctis  debitis.  But,  because  this  appeared  to  be 
hard  to  the  executrix,  who  walked  bona  Jide^  and  paid  nothing  but  by  virtue  of 
sentences  which  she  could  not  stay,  this  debt  not  being  known,  which  might 
be  imputed  to  this  pursuer's  own  negligence  ;-*-therefore  the  Lords  ordained 
tliis  to  be  delayed  until  the  parties  and  their  procurators  should  be  inquired  if 
they  had  any  practiques  to  allege  either  pro  or  contra  to  this  decision.  But 
the  civil  law  is,  in  terminiSj  opposite  to  the  same  ;  for,  in  1.  scimus,  sect  **  Et  si 
^(Bfaiamj*  c.  de  Jure  Deliberandi,  it  is  clearly  determined,  that  the  heir  (that 
is,  to  us,  the  executor,)  who  pays  to  the  creditors  who  first  ccmvene  him,  or  to 
the  legators,  is  exonered  of  all  other  creditors  who  thereafter  come  to  trouble 
him,  where  the  inventory  is  exhausted  by  the  first  payment  of  these,  whether 
they  be  creditors  or  legators  who  first  come ;  and  the  heir  can  never  be  further 
troubled  by  any  of  them,  albeit  the  creditor  last  coming  was  anterior  to  the 
other  who  is  paid  ^  and  these  other  creditors  have  only  action  of  repetition  from 
the  creditors  paid^  or  from  the  legators  paid,  to  compel  them  to  refund  to  him, 
as  in  law  they  best  may ;  but  nowise  to  impeach  or  molest  the  heir,  who  has 
once  paid  the  whole  inventory  to  the  creditors  or  legators  who  firat  came ; 
neither  can  the  buyer  from  the  heir  be  convened  for  that  which  the  heir  sold 
to  him,  and  the  price  whereof  he  converted  to  these  creditors'  or  legators'  use, 
80  paid  by  him.  How  this  express  law  agrees  with  our  practique,  it  is  well  to 
be  consiaered,  and  the  equity  and  reason  thereof. 
Scot,  Clerk.     Fid.  25th  July  1634,  Matheson. 
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1634.    December  12.    Ross  against  William  Dick  and  Hume  of  Heuoh. 

In  a  reduction  of  a  contract,  and  some  other  special  writs  called  for,  follow- 
ing upon  that  contract,  of  the  lands  of  Heugh,  made  to  the  said  William  Dick 
by  the  said  Hume  of  Heugh,  as  done  since  an  inhibition  executed  by  the  said 
■  Ross,  pursuer^  who  Was  creditcn:  to  the  said  good-man  or  Heugh ; 

where,  in  the  said  summons  of  reduction,  the  defenders  were  called  by  a  general 
dause,  to  produce,  not  only  the  said  special  writs  particularly  called  for,  but 
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alsa  all  and  whatsoever  other  writs  concerning  the  said  lands  made  b^  |he  3aid 
debtor  to  the  defender,  since  the  said  inhibition  : — ^which  clause  being  quarrelled- 
by  the  defender,  that  it  could  not  be  sustained  ;  seeing,  by  action  of  reduction, 
nothing  can  be  called  to  be  produced,  or  reduced,  btit  only  special  writs  ex- 
pressly  and  particularly  condescended  upon  ;  for  these  general  clauses^  albeit, 
they  be  sustained  in  improbations,  yet  have  never  been  sustained,  nor  ever  can 
be,  in  reductions,  to  reduce  writs  for  not  production,  not  specially  called  for.^ 
This  exception  was  repelled,  and  the  certification  of  the  general  clause  sus« 
tained  and  granted ;  for  the  Lords  reduced  all  writs  not  prOvduced,  which  were 
made  since  the  inhibition  of  the  lands  libelled,  to  the  defender  by  the  debtor ;  sor 
that  the  time  was  fecial  ki  the  date  of  the  writs,  viz.  since  the  inhibition,  which 
was  produced  $  and  the  subject  was  special^  viz..  the  lands  libelled ;  and  the  per<*- 
sons  were  special,  viz.  by  the  debtor  to  this  defender.    Therefore  the  general 
clause  being  so  quaUfied,  was  sustained* 

Act.  Advocatus.    Alt.  Stuart    Scot,  Clerk.     Vid.  I8th  January  I687,   E^ 
Hume.  lHage  741^ 


16S4.    December  19.        Campbel  against  CvLM.MnEViS. 

A  TUTOR  pursuing  the  mother  of  his  pupil,  for  ddivery  of  the  pupil,  her  son,, 
to  him,  in  whose  keeping  the  pupil  was  ever  since  his  father^s  decease  ;  the  said 
punil,  now  at  the  time  of  this  pursuit,  being  divers  years  beyond  the  years  of 
infancy ;  and  the  mother  compearing,  and  alleging  that  he  haa  chosen  curators, 
and  producing  the  act  of  curatory  ^^  to  which  defence^  the  curators  adhered ;  and 
alleging,  that,  in  respect  thereof,  the  said  act  of  curatory  being  standing,  that  the 
tutor^s  office  ceased,  and  was  expired,  and  so  had  no  interest  to  pursue  for  deli- 
very of  the  bairn  \  and  the  tutor  answering,  that  that  act  was  fraudfuUy  done,: 
seeing  he  offered  to  prov^  that  fak  office  was  not  expired,  and  that  the  bairn  was 
still  within  the  years  of  pupiUarity,  so  that  his  tutory  yet  lasts,  and  that  he  was 
still  under  the  danger  ^of  administration  ;  and  the  defender  duplying,  that  the 
act  of  curatory  standing,  the  curators  had  the  charge  ay  and  while  tlie  act  of 
curatory  were  reduced  j— the  Lords  repelled  that  allegeance,  and  found  the  tu« 
tor's  reply  relevant^  viz.  that  the  bairn  was  yet  within  14  years  of  age,  and  so 
within  the  years  of  pupillarity,.so  that  his  tutory  (that  being  proven,)  yet  conti- 
nued ;  and  that  he  had  reason  to  pursue  for  delivery  of  the  pupil;  and  that  he 
had  no  reason  to  reduce  the  act  of  curatory,  the  defender  never  alleging  that  the . 
bairn  was  past  the  years  of  tutory  :  for  the  bairn,  being  proven  to  be  yet  within 
the  years  of  tutory,  he  needed. never  to  reduce  the  act  01  curatory,  the  length  of 
which  process  might  endure  while  his  office  were  expired ;  and  the  danger  of  the 
-not  administration  of  his  offiee,  in  the  meantime,  might  tend  to  his  prejudice* 

Act.  Gibson.    Alt.  Miller.    Scot,  Clerk.  Page  742. 


1685.    January  33.    Patrick  Mug  ^oin^^  Campbell. 
Patrick  Mug^  for  the  sum  of  600  merks,  having  comprised  his  debtor's  Idndsj 
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and  b^ng  thefeupon  infeft,  obtains  decreet  of  removing  before  the  sheriff  of 
Perth,^  against  one  Campbell,  he  not  compearing  j  who  suspends,  that  he  was  in- 
feft  before  the  comprising ;  and  the  other  opponing  his  decreet  standing,  and^ 
notwithstanding  thereof,  answering  also,  that  he  would  be  content  to  receive 
that  reason,  and  the  verification  thereof  in  this  same  place,  to  be  tried  hoc  ordine, 
if  his  reply  thereto  shall  be  also  received  ia  this  place,  ^iz.  that*  the  common 
debtor  was  inhibited  by  the  compriser  long  before  any  right  made  to  this  suspend- 
er ;  and  which,  he  alleged,  was  as  great  reason  should  be  received  hoe  ordine, 
against  that  infeftment,  as  the  said  infeflment  might  be  received  against  the  de- 
creet standing  against  this  same  party,  and  against  this  comprising  also^^  and  in- 
feftment standing,  obtained  by  him  upon  his  great  charges,  being  a  poor  man, 
and  for  a  small  sum  ;  which  required  summary  process ;  and  if  not,  that  they  both 
alike  should  be  either  put  to  reduce,  or  else  both  should  be  summarily  discussed. 
Notwithstanding  whereof,  the  reason  of  suspension  was  instantly  received,  the 
infeftment  being  instantly  produced  to  verify  the  same  ;  albeit  the  suspender's 
possession  was  not  instantly  verified  j  and  the  compriser  was  put  to  reduce  upoa 
iiis  inhibition,. 

Page  y^i*^ 


l635«    March  4.    Lady  Borthwick  against  The  Laird  of  Gallasheills*. 

Ladt  Borthwick  being  infeft  in  the  lands  of  Coblehaugh  and  others,  and  pur- 
suing the  Laird  of  Gallasheills  for  the  mails  and  duties  of  certain  of  these  lands  ; 
who  defending  himself  with  a  right  of  a  tack  of  the  same,  set  to  him  by  Walter 
Caimcross^  son  to  umquhile  ■  Cairncross,  which  setter  foresaid  was  heir  to 

his  umquhile  good-sir,  who  wa»  heritably  infeft  in  these  lands  by  the  umquhile 
Lord  Borthwick,  heritor  of  the  same  ;  And  the  Lady  replying,  that  he  could  not 
clothe  himself  with  any  right  flowing  from  Walter  Cairncross,  because  sentence 
of  reduction  was  obtained  at  Gallasheills's  own  instance  and  the  £•  of  Lothian's 
instance,  against  the  son  and  apparent  heir  of  the  said  Walter,  and  also  against 
the  Lord  Borthwick,  husband  to  this  pursuer,  reducing  the  Lord  Borth  wick's 
heritable  infeftment  of  the  lands,  and  reducing,  per  comequentiam,  expressly  also 
the  heritable  right  of  the  said  lands,  made  by  the  Lord  Borthwick  to  the  said 
Walter  Cairncross ;  after  the  which  sentence  reductive^  the  said  excipient  was 
decerned  by  a  decreet-arbitral  betwixt  him  and  the  Earl  of  Lothian,  and  this 

Euriuer's  husband,  to  qjuit  all  the  rights  which  he  had  to  the  lands,  ia  favour  of 
er  said  husband^  that  he  might  be  infeft  validly  in  the  same  lands  of  the  Ibrd* 
sfaro  of  Borthwick ;  and  that  this  pursuer,  spouse  to  the  said  lord,  might  be  in- 
feft in  conjunctrfee  of  the  lands  decerned  thereby  ;  likeaSi  accordingly,  she  is  in- 
feft in  thir  lands  libelled,  acclaimed  as  a.  part  of  the  lands  provided  to  her  in  life- 
rent ;  in  respect  of  which  decreet  of  reduction,  obtained  at  his  own  instance, 
and  deed  done  by  him  depending  thereon,  he  could  never  thereafler  lawfully 
acquire  any  new  right  of  the  lands,  the  rights'  whereof  were  reduced  by  that 
sentence  reductive,  procured  by  himself,  and  the  deeds  done  thereupon  by  him- 
self depending  thereon ;.  And  the  defender  answering,  that  he  comes  not  against 
any  right  which  ever  he  had  devolved  in  the  person  of  the  Lord  Borthwick, 
after  that  sentence:  but  that  it  was  lawftil  to  Cairncross^. against  whom  that  sen* 
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tence  was  recovered,  or  his  heir,  to  reduce  that  decreet  reductive,  upon  good 
reasons,  relevant  in  law ;  so  it  was  lawful  to  this  excipient  to  acquire  that  right 
from  them,  wherein  he  cannot  be  prejudged^  if  the  right  be  in  law  valid  to 
maintain  his  possession  thereby,  notwithstanding  that  he  had  obtained  the  sen* 
tence  reducing  that  right ;  and  which  sentence  reductive  he  now  desired  to  be 
reduced,  to  the  effect  the  heritable  right,  made  to  the  said  Walter  Caimcros^ 
might  remain  and  be  tried  to  be  good  and  lawful,  and  not  to  fall  for  any  reason 
contained  in  that  sentence,  whereby  it  was  reduced :  And  he  alleged,  that  it 
were  great  injustice,  that,  because  the  right  was  become  in  his  person,  therefore 
that  it  should  not  have  the  course  and  ^ect  of  a  good  and  sufficient  right, — it  be* 
ing  so  in  itself, — but  that  it  should  fall,  because  he  had  acquired  it  4  likeas  he 
further  alleged,  that  he  was  but  tacksman  to  the  said  Walter  Caimcross,  and 
BO  tenant  only  to  him,  and  that  the  heritable  right  subsisted  in  the  said  Walter's 
own'  person ;  for  which  Walter,  the  advocates  and  procurators  compearing  in 
this  process  declared  they  compeared  expressly,  «nd  proponed  the  exception  for 
him,  and  insisted  in  the  said. reduction  of  thp  decreet  reductive  at  his  instance^ 
.  the  same  being  specially  raised  in  his  name :  And  the  pursuer  answering,  thal^ 
albeit  Walter  Cairncross  be  reducer,  yet  his  name  cannot  be  obtruded  against 
the  pursuer,  because  he  was  denuded  of  all  right  competent  to  him,  in  favours 
of  Gailasheills,  who  can  never  be  heard  to  evert  his  own  deed,  as  said  is. 
The  Lords  repelled  the  foresaid  exception,  either  proponed  for  Gailasheills  or 
for  Caimcross,  in  respect  of  the  xeply,  viz.  That  Caimcross  was  absolutely  de^ 
nuded.of  all  his  right  in  favours  of  Gailasheills ;  and  found  that  Gailasheills 
could  not  vailably  nor  dutifully  acquire  from  him  his  right,  thereby  to  prejudge 
the  effect  of  the  sentence,  reducing  the  same  right  obtained  at  his  own  instance* 
Which  sentence  he  was  found  he  could  not  quarrel,  himself,  neither  directly  nor 
indirectly;  nor  upon  any  ground  of  right  acquired  by  him  from  any  person, 
which  might  lawfully  have  impugned  the  same ;  albeit  purchased  by  him  after 
that  sentence,  and  not  being  in  his  person  at  the  time  of  the  obtaining  thereof 
nor  yet  being  acquired  by  him  at  any  time,  when  he  contracted  thereafiter  with 
the  Lord  Borthwick;  no  mere  than  if  the  said  rights  had  been  then  standing 
full  in  his  person,  and  as  if  the  right  had  been  acquired  by  him  the  time  of  the 
sentence,  and  when  he  contracted  thereafter  with  the  Lord  Borthwick :  Quo 
casu^  he  could  not  have  come  against  the  decreet  and  d^eds  thereafter  done  : 
Even  sicklike  the  Lords  found  he  could  not  be  heard  to  come  against  the  same„ 
upon  any  purchase  of  any  other  man^s  right  acquired  thereafter  ;  for,  albeit  the 
party  principal,  to  whom  the  right  belonged,  might  have  quarrelled  that  d&* 
creet  which  was  given  against  him,  yet  it  was  not  found  luike  competent  to 
that  party  who  had  obtained  the  sentence,  and  had  transacted  therefore. 

Act.  Nicolson  and  Mowat.  Alt.  Advocatus,  Stuart,  and  Cunninghame.  Hay^ 
Clerk.  Fid.  5th  March  1629,  La.  Borthwick  j  11th  December  1634,  L.  Les- 
noris. 
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1635.    March  18.    Ladt  Borthwick  against  The  Laird  of  Gallasheills. 
The  Lady  Borthwick  pursuing  Gallasheills  for  reduction  of  a  bond  of  10,009 
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snerks  granted  to  him  by  the  uinquhile  Lord  Borthwick  upon  a  neasoti  of  inter* 
diction,  and  producing  the  extract  of  the  interdiction  registrat ;  the  defender 
alleging,  that  the  principal  interdiction  should  be  produced,  because  he  offered 
to  improve  the  same,  therefore  this  extract  ought  not  to  be  respected,  as  is  pro* 
vided  by  the  118th  Act  Par.  7*  K.  Ja.  VI.  which  appoints  this  c^jection  to  be  re» 
ceived  by  way  of  exception  ; — the  Lords  found  no  process  ought  to  be  granted 
upon  this  extract,  while  the  principal  were  produced,  in  respect  the  defender 
roponed  presently  improbation,  which  the  Ix)rds  found  DUght  to  be  received 
y  way  of  exception,  to  stay  further  process,  in  respect  of  the  said  Act  of  Parlia- 
ment :  but  the  Lords  doubted,  and  decided  not,  if  the  principal  had  been  pro- 
Minced,  if  the  defender  might  be  heard  to  propone  any  other  exception  in  causae 
or  against  the  interdiction,  except  the  said  exception  of  falset ;  as  they  appeared 
to  incline  that  he  could  not  be  heard  to  do. 
Act.  Nicolson^    Alt.  Stunt.    Hay^  Clerki, 
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1635^    June  17.        lavm  agmnst  The  Commissart  of  Dunked.. 

One  Irvin  pursuing  the  Laird  of  Weym*  and  his  other  curators,  for  account  of 
tiieir  intromission,  &c. ;  in  this  process  compeared  the  commissary  of  Dunkel^ 
who  was  constituted  factor  by  ^e  curators  to  intromit  with  some  of  the  goods 
belonging  to  the  minor,  for  a  certain  sum  which  the  commissary  was  obliged 
to  pay  to  the  curators  for  the  same ;  which  process,  after  divers  times  odling  there* 
off  the  said  commissary  compeared  therein,  and  took  a  day  to  account,  and  no« 
minated  auditors^or  that  efiect ;  and,  at  the  day  appointed  for  accounting,  being 
dttired  to  give  in  his  account,  he  declared  he  would  not  conq>ear  in  that  process^ 
teeing  he  was  not  a  party  called^  but  only  the  curators  were  called,  to  whom  he 
would  remit  ta  give  in  their  own  accounts,  and  nominate  liieir  own  auditors,  and 
that  he  would  not  meddle  therein ; — the  Lords,  in  respect  the  commissary  com* 
peared  in  the  process,  et  suscepit  in  sejudidum^  and  took  diets  therein,  found 
that  he  could  not  dtfiigere  susceptunty  unless  he  would  pay  such  a  pecunial  sum, 
which  instantly  the  Lords  modified  to  the  party  for  his  expenses,  through  his 
delay  of  process. 

Act.  — .    Alt.  M*GilL    Hay,  Clerks 

Page  766. 


1635*    July  22.  Mosman  against  The  Earl  of  Abercorkt. 

One  Mosman,  donatrix  to  the  escheat  of  one  Nisbet  her  husband,  after  gene^ 
ral  declarator,  pursuing  a  special  against  tiie  Earl  of  Abercom,  as  intromitting 
with  the  goods  of  the  umquhile  Lady  Abercom  his  mother,  who  was  debtor  to 
the  said  husband  in  500  pounds,  for  payment  of  the  said  sum  to  her,  as  dona* 
trix ;— the  Lords  sustained  this  action,  notwithstanding  the  defender  offered  to 
purge  his  intromission,  alle^ng  that  his  umquhile  mother^  escheat  was  gifted^ 
and  declared  in  favours  of  Su:  James  Fullarton,  from  whom  he  had  obtained  as- 
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aignation  thereto,  and,  conform  to  the  same,  intromitted ;  and  bo  ought  not  to* 
pay  any  of  her  debts.  Which  allegeance  was  repelled ;  seeing  the  assignation' 
ttade  by  Sir  James  FuUarton  was  confessed  to  have  been  made  berore  the 
lady's  decease,  and  it  was  made  to  a  conjunct  person,  viz.  to  her  own  son ;  not- 
withstanding whereof  the  lady  still  retained  possession,  during  her  lifetime,  to 
the  time  of  her  decease,'^at  wnich  time  the  Earl  her  son  intromitted ;  and  so*  ia 
respect  of  the  Act  of  Parliament  1592,  the  gift  is  null,  in  {)rejudice  of  the  cre« 
ditors,  as  this  pursuer  is ;  which  reply  the  Lords  sustained* 
Gibson,  Ckrk.     Vid.  17th  July  1035,  Lord  Johnston^ 
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1635.  July  22.    The  Laird  of  Rekton  against  The  Laird  of  Wedderburk. 

The  L.  Renton,  being  made  assignee  by  one  Heriot,  to  a  contract  betwixt 
Heriot  and  the  L.  of  Wedderburn,  whereby  he  made  to  Heriot  an  heritable  feu 
of  an  husband-land  in  ,  for  payment  of  the  feu-duty  therein  con- 

tained, and  bearing  no  other  clause  obligatory  upon  the  part  of  the  feuar ;  updii 
which  contract  there  was  a  charter  subscribed  to  Heriot,  bearing  some  clauses 
different  from  the  tenor  of  the  contract,  as  a  clause  irritant  to  amit  the  feu  if  the 
feu-duty  should  not  be  paid  two  years  together,  and  that  the  feuar  should  conn 
pear  in  the  Laird's  courts,  &c. ;  and  upon  the  charter  Heriot  being  infeft  and 
seised,  and  by  virtue  thereof,  since  the  date  thereof,  ten  years  in  possession  of 
the  land,--4hereafter  Heriot  makes  the  Laird  of  Renton  assignee  to  the  con-i 
tract,  who  charges  Wedderburn  to  give  him,  as  assignee,  infeftment  of  the  land, 
conform  to  the  tenor  and  clause  of  the  contract ;  alleging  that  the  charter  sub- 
scribed and  given  to  his  cedent  was  different  from  the  tenor  of  the  contract,  and 
therefore  he  ought  to  give  him  another  charter  agreeing  with  the  contract :  Who 
alleging  that  such  summary  charges  ought  not  to  be  sustained  at  the  assignee's 
instance,  seeing  there  was  an  heritable  infeftment  and  sasine  expede  upon  the 
contract,  which,  being  a  real  security,  could  not  be  transmitted  by  a  simple-as- 
signation, to  produce  such  summary  charges  ;  but  if  any  difference  was  uierein 
from  the  oontract^  the  assignee  ought  to  pursue  by  way  of  action  and  ordinary 
pursuit  therefore,  to  hear  it  be  found  that  the  contract  was  not  fulfilled,  or  by 
any  other  pursuit  which  he  might  b^t  move  in  lawthereanent ;  but  it  ought  not 
to  be  sustained,  after  this  manner,  by  charges  upon  an  assignation  : — This  alle- 
geance was  repelled,  and  the  order  and  charges  were  sustained,  without  neces- 
sity of  any  other  action  to  "be  made  thereanent.    And  because  Wedderburn  al- 
leged that  the  cedent,  having  accepted  a  charter  from  him,  whereupon  he  was 
seised  ten  years  since,  and  bruikedit,  and  possessed  the  lands. ever  since,  con- 
form thereto ;  so  that  this  being  done,  inter  mqjores  prudentes  et  scientes  et  ta- 
-centesy  and  wherewith  he  acquiesced,  therefore  it  ought  not  to  be  permitted  to 
an  assignee  to  charge  for  any  other  charter  than  for  that  which  was  accepted  by 
the  cedent,  as  said  is,  albeit  it  be  of  a  tenor  different  from  the  contract ; — the 
Lords,  before  they  decided  this  allegeance,  found  that  they  would  examine  the 
cedent,  who  was  a  mean,  simple,  ignorant  man,  who  could  neither  read  nor 
write,  and  the  notary,  writer  ot  the  charter,  who  was  also  notary  to  the  sasine, 
-land  the  witnesses  inserted  therein,— to  ivy  if  the  charter,  at  the  deUvery  thereof 
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to  the  cedent,  was  read  to  him,  and  if  he  knew  the  contents  thereof  and  was  ac* 
duairited  with  the  ckuses  which  di£fer  from  the  contract,  and  rested  content 
tnerewith ;  or  if  he  was  any  ways  ignorant  thereof,  and  the  clauses  kept  obscure 
from  him. 

Act.  Advocatus.    Alt.  Stuart    Gibson,  Clerk.    Vid.  for  the  firdt  part  of  this 
^cision,  15th  July  1642,  La.  Garleis ;  and  21st  March  16S5,  Lo.  Yesten 
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1635.    December  12.      John  Seatok  against  James  Clerk. 

Bt  contract  betwixt  John  Seaton  of  Achorty  and  Mr  Robert  Udney,  it  is 
provided  that  neither  of  the  parties  shall  take  any  risht  of  the  teinds  of  the 
other  party's  lands  ;  and  if  any  does,  that  the  same  shall  accresce  and  belong  to 
the  other  party,  his  heirs  and  successors  to  his  lands  : — ^after  which  contract,  the 
said  Mr  Robert  Udney,  then  Tieritor  of  the  lands  of  Tullichortie,  dispones  these 
lands  to  Mr  William  Barclay,  who  thereafter  dispones  the  same  to  Mr  James 
Clerk,  defender,  in  this  action  of  spuilyie,  and  wiio  is  convened  for  spuilyiation 
of  the  teind-sheaves  of  the  said  lands  ^f  Tullichortie,  so  acquired  by  progress 
from  the  said  Mr  Robert  Udney; — the  said  Mr  Robert,  the  time  of  the  alienation, 
being  tacksman  of  the  teind-sheaves,  as  also  he  was  heritor  of  the  lands  diapo* 
ned ;  but  neither  having  disponed  his  right  of  the  teinds  to  the  said  Mr  William 
Barclay,  to  whom  he  sold  the  lands,  nor  having  made  him  assignee  to  that 
clause  of  the  contract  made  before,  as  said  is,  betwixt  him  and  the  said  John 
Seaton,  providing  therein  that  neither  of  them  should  take  the  right  of  the 
other's  teinds  of  their  lands,  and,  if  they  did,  that  the  right  should  forefault  to 
the  other  party ;  and  the  said  Mr  Robert  Udney,  after  the  alienation  of  the 
lands  to  Barclay,  having  made  this  Seaton,  pursuer,  assignee  to  his  right  of  the 
teinds  of  the  said  lands  so  disponed  by  him,  as  «aid  is,  before  which,  Seaton, 
having  also  acquired  new  tacks  thereof  from  the  E.  Marischal,  and  by  virtue 
thereof  pursuing  spuilyie  against  the  defender  ;  and  he  de&nding  with  the  clause 
foresaid  of  the  Contract,  alleging  him  to  be  successor  to  Mr  Robert  Udney  in 
the  said  lands ;  and  the  clause  being  conceived  in  favours  of  his  successors,  j(>er 
expressum,  it  must  accresce  and  be  profitable  to  hun,  and  must  liberate  him 
from  spuilyie.  The  Lords  repelled  this  allegeance,  and  sustained  the  action  of 
spuilyie,  in  respect  the  defender  nor  his  authors  was  not  made  assignee  by  Mr 
Robert  Udney  to  that  clause  of  the  contract,  the  time  when  the  heritable  right 
of  the  lands  was  disponed  ;  for,  as  Mr  Robert  Udney,  who  disponed  the  land, 
might  have  pursued  the  defender,  or  Barclay  his  author,  for  the  teinds  thereof, 
so  might  the  pursuer  his  assignee  to  his  right : — ^likeas  they  found  that  the  said 
Mr  Robert  might  discharge  that  clause  of  the  contract  to  the  pursuer,  notwith- 
standing  that  he  had  sold  the  land  before  that  discharge  to  the  excipient's  au- 
thor ;  by  the  which  preceding  alienation  of  the  land,  the  defender  alleged  that 
he  was  in  his  place  as  successor  in  the  lands  to  him,  and  so  alleged  that  he  could 
do  nothing  thereafter  to  his  prejudice,  in  respect  of  the  clause  foresaid ; — which 
-the  Lords  repelled,  as  said  is,  seeing  he  was  not  made  assignee  to  that  clause, 
^or  to  no  right  of  the  teind  which  he  then  had ;  and  the  action  of  spuilyie  was 
mistained«  Page  785. 


H  DURIE.  1€86» 


1636.    January  21.     George  Buchannan,  Minister  of  Kirkpatrick,  against 

His  Parishioners. 

Mr  George  Bttcbannan,  minister  of  Kirkpatrick,  pursuing  the  parishioners; 
for  spuilyie  of  the  vicarage  teinds, — ^the  Lords  found  this  allegiance  relevant,, 
that  the  intromittors  convened  bruiked  by  tolerance  <^  the  apparent  heir  to  an 
umquhile  tacksman^  who  had  tacks  for  terms  to  run,  the  years  libelled ;  and 
found  no  necessity  that  the  grantej  of  the  tolerance  should  allege  that  his  au- 
thor was  served  and  retoured  heir  to  the  tacksman ;  seeing,  as  the  apparent  heir 
might  himself  lawfully  bruik,  so  might  any  having  tolerance  from  him  j  for 
thereby  in  effect  he  was  heir  passive  z  but  tnis  tolerance  was  only  found  pro-' 
bable  scriptOt  and  not  by^ witnesses. 

Vid.  3d  March  1626»  Douglas  j  14th  February  1623^  Grahame. 
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1636.    February  12»    The  Sheriff  of  Tiviotdaxe  against  The  Lairb  of  Gleik 

STANES. 

The  Sheriff  of  Tiviotdale  pursuing  Gledstanes  to  remove  from  the  lands  oT 
Coliford-hill,  as  part  and  pertinent  of  the  barony  of  Cavers  i  who  alleging  diat 
he  was  apparent  heir  to  his  goodsire,  who  was  seised  in  the  said  lands,  and  by 
virtue  whereof  they  had  been  forty  years  in  possession  :  And  the  pursuer  reply* 
ing,  that  the  exception  ought  to  be  repelled,  except  he  condescended  by  what 
warrant  his  goodsire  was  seised, — ^if  by  charter,  precept,  or  otherwise ;  for  a  naked 
Sasine,  without  a  warrant,  cannot  give  right  against  an  heritor  to  possess  lands  | 
and  it  is  ever  required,  tliat,  in  such  cases,  the  party  allege  that  he  is  infefit  by 
one  having  a  power,  otherwise  the  exception  is  never  admitted  i>^^the  Lords 
found  the  exception  relevant  in  this  Possessor  Judgment,  to  defend  the  excipient 
from  removing,  in  respect  of  the  sasine  standing,  ay  and  while  the  same  were 
reduced,  as  wanting  a  warrant ;  and  found  no  necessity  to  allege  any  warrant 
here  in  this  judgment. 

Act.  Craig.     Alt.    ■  ■  Gibson,  Clerk.. 
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1636.    February  IS.  Nicol  Hume  against  Fish» 

One  Nicol  Hume,  having  sold  his  lands  of  ,  with  consent  of  Johfi 

Hume,  his  eldest  son,  and  apparent  heir  to  Archibald  and  Alexander  Fishes, 
for  the  sum  of  6000  merks ;  which  sum,  by  the  contract  of  alienation,  i^appoint» 
ed  to  be  paid  to  the  son  foresaid  (the  father  being  in  distress  for  debt  >)  and  ac- 
cording thereto,  the  sum  being  paid  to  them,  and  the  buyer  having  received  a 
discharge  thereupon,  subscribed  both  by  the  father  and  the  son ;  which  dis- 
charge the  son  desiring  to  be  reduced  upon  a  reason  of  minority  and  lesion : 
And  the  defender  alleging,  that  he  offered  to  prove,  that,  accordmg  to  his 
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charge,  he  truly  and  really  made  complete  payment  of  the  sum  to  the  father  ' 
«iid  to  the  son,  being  both  personally  present  together,  and  receiving  the  same  ; 
which  was  all  he  was  obliged  to  do  by  the  contract :  likeas,  the  pursuer  was 
then  twenty  years  of  age,  neither  was  he  fiar  of  the  land,  but  the  right  was  only 
in  the  fiithes^s  person,  and  his  consent  to  the  father's  alienation  was  in  effect 
unnecessary  and  superfluous : — the  Lords,  in  respect  of  this  exception,  assoilzied 
from  this  reason  and  action,  and  found  the'  discharge  sufficient,  and  sustained 
the  same ;  neither  was  it  respected  that  it  was  replied  for  the  pursuer,  that  the 
real  payment  (which  was  offered  to  be  proven  for  the  defender  by  witnesses  in^ 
sert,}  ought  not  to  be  respected;  except  that  therewith  the  defender  would 
also  astrict  him  to  prove  that  the  sum,  after  the  payment,  was  employed 
to  his  use ;  without  which  had  been  done  the  payment  could  not  be  sustained, 
lalthough  never  so  really  made,  quia  qui  credit  vet  solvit  pectmiam  minori^ 
^uamscitf  vd  probabiliter  scire  potuit^  minoremfuisse,  consumpturamj  sibi  imputet; 
€t  talis  solutio  in  jure  solventem  non  liberat :  likeas  the  pursuer,  in  fortification 
of  his  reaaon,  offered  to  prove  that  he  had  right  to  the  land  then,  by  virtue  of 
tacks  set  to  him,  for  the  space  of  two  nineteen  years  by  the  father ;  conform 
whereto  he  was  in  possession  ;  and  so  he  was  heavily  prejudged,  it  being  of  veri- 
ty that  the  land  was  worth  a  far  greater  price  to  buy  and  sell  than  the  price 
paid.  Which  answer  was  not  respected ;  but  the  exception  sustained,  as  said  is, 
in  respect  the  son  had  no  othei;  right,  and  the  payment  was  made  to  the  father 
and  the  son,  both  being  present,  and  'that  the  contract  appointed  payment  to  be 
made  to  tiie  son,  who  received  it ;  and  the  tack  was  not  respected,  the  son  re«* 
maining  in  the  family  with  his  father,  and  being  then  minor,  and  so  being  a  pri- 
vate deed  betwixt  so  conjunct  persons ;  neither  was  it  found  necessary  to  prove 
the  real  payment,  in  respecf  of  the  discharge  subscribed  both  by  the  father  and 
the  son  j  in  respect  of  which  discharge  absolvitor  was  givem 
Act.  ■     ■  '   .     Alt.  Craig.     Gibson,  Clerk. 
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1636.    March  1.    Alexander  Guthrie  against  The  Tenants  of  Frier-corse. 

Mr  Alexander  Guthrie,  being  infeflt  in  the  miln  of  Frier-corse  and  astricted 
multures  thereof;  and  alleging,  that  there  was  a  decreet  obtained  at  the  in- 
stance of  Mr  Samuel  Kirkpatrick,  author  to  him  in  his  right,  against  the  tenants 
of  Frier-corse,  finding  them  to  be  astricted  to  the  said  miln,  and  decerning  them 
to  pay,  in  time  to  come,  such  a  particular  quantity  of  astriction  :  upon  this  de« 
creet  the  said  Mr  Alexander  raises  letters  of  homing,  and  charges  the  said  te- 
nants to  pay  the  quantity  of  the  multure  for  their  corns  abstracted  divers  years 
bypast,  since  the  said  decreet,  viz.  1632,  1633,  1634,  and  1635  years.  And  the 
letters  being  suspended,  as  given  against  all  form  and  practique,  and  against  the 
Act  of  Parliament,  which  prohibits  such  summary  charges  of  horning  to  be 
generally  executed  for  any  special  quantity,  until  the  time  that  particular 
parties  be  summoned  for  that  effect ;  likeas  in  these  cases  there  is  no  other 
form  allowed  but  to  pursue  by  ordinary  action  and  pursuit,  for  abstracted  mul- 
txtreSf  as  ever  has  been  observed  in  alf  times  before  j  and  further^  this  pursuer 
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can  never  claim  tbe  benefit  of  the  said  sentence,  specially  so  summarily  to 
charge  therefore ;  because  it  is  not  obtained  at  his  own  instance^  and  he  is 
neither  made  assignee  thereto  by  the  obtainer  thereof^  nor  has  he  obtained  it 
transferred  in  him  as  successor  in  the  right  of  the  same^  as  heritor  of  the  lands*. 
The  reason  was  not  respected,  and  the  process  sustained  at  the  same  pursuer's 
instance  ;  but  this  charge  was  sustained  as  converted  into  a  pursuit,  and  as  if 
the  same  had  been  moved,  forpaymentof  abstracted  multures;,  which,  as  so  con* 
verted,  the  Lords  ordained  the  defenders  to  answer  in  this  same  process  of 
suspension,  in  respect  the  charger  referred  the  quantity  to  the  defender's  own 
oath ;  the  Lords  found,  and  declared  the  cautioner  in  the  suspension  to  be 
freed  of  his  becoming  caution  in  the  suspension,  sicklike  as  if  he  never  had  been 
acted,  and  found  no  necessity  that  the  decreet  should  be  transferred,  or  that  the 
ptirsuer  should  have  been  assigned  thereto. 

Scot,  CkrL     Vid^  29th  July  1634,  L.  Innerweikj  and  for  the  last  part,, 
25th  July  1626>  James  Stuart,  and  the  cases  there* 
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1636.    March  2.    The  Earl  of  Tullibarden  against  The  Barok  of  Mondsk.^ 

T«E  Earl  of  Tullibarden  pursuing  the  Baron  of  Monesk,  as  assignee  consti^ 
tuted  to  all  the  reversions  granted  to  his  brother,  umqiihile  William  Eari  of 
Tullibarden,  for  exhibition  of  certain  contracts  made  betwixt  J;  his  umquhile 
brother  and  the  said  defender,  concerning  the  wadset  of  certain  lands  to  him, 
under  reversion,  that  he  might  have  the  transumpts  of  the  said  contracts :  And 
the  defender  alleging  that  the  assignation  to  the  reversions  was  not  registrat  in 
the  secretary's  registers,  as  is  required  by  the  Act  of  Parliament  ;* — ^the  Lords 
repelled  this  allegeance,  because  it  was  not  proponed  for  any  who  acclaimed 
any  better  right  to  this  reversion  than  this  pursuer  ;  neither  are  assignations  to 
reversions  contained  in  the  act  of  Parliament,  which  the  Lords  could  not  extend. 

Act.  Nicolson.  Alt.  Stuart.  Gibson,  Clerk.  Fid.  25th  November  1626, 
Turnbul,  and  the  cases  there.. 
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1636.    March  29.        — — ^— — -  against ^ • 

One  having  obtained  decreet  against  another,  for  payment  of  thirty  boHs  of 
victual,  and  seven  score  pounds  also  of  money  ;  which  being  suspended  upon  a 
discharge  granted  by  the  obtainer  of  the  sentence  ;  which  discharge  was  only 
subscribed  by  one  notary,  and  so  was  quarrelled  as  null,  not  being  subscribed  by 
two  notaries  before  four  witnesses,  conform  to  the  Act  of  Parliament,  being  in 
a  matter  ttiore  than  5&IOO;  and  the  party  offerinff  to  retrench  the  discharge,  to 
work  only  liberation  for  5&IOO,  and  no  more  of  the  quantity  in  the  sentence : 
And  the  other  alleging  that  this  being  the  body  of  a  writ  peccant  against  the 
law,  it  could  not  be  restricted  to  be  good  in  one  part  and  to  fall  in  the  rest  j-^ 
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The  Lords  found  that  the  party  might  restrict  his  discharge  to  jflOO ;  and  re- 
pelled the  allegeance,  and  sustained  the  discharge  for  to  liberate  from  ^100, 
Act.  Baird.    Alt*  Gibson*    Hay,  Clerk. 
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16S6.    Juhf  21.    Greir  of  Barraroe  against  The  Laird  of  Closburn. 

Certain  lands  being  adjudged  to  a  creditor,  thereupon  the  L.  Closburn, 
"who  was  superior  to  the  lands  adjudged,  being  charged  to  receive  the  creditor 
in  the  vassars  places  who  suspending,  that  he  ought  not  to  do  it»  whil^  he  got  a 
year's  duty  paid  him,  according  to  the  order  kept  in  comprisings,  seeing  adjudi- 
cations are'  of  the  same  nature,  and  in  every  thing  alike  and  equal,  in  so  far  as 
concerns  the  superior's  receiving  and  changing  ofhis  vassals  ;^— the  Lords  found 
the  letters  orderly  proceeded,  notwithstanding  of  the  reason,  and  that  they  could 
not  compel  the  creditor  to  pay  a  year's  duty  to  the  suj[>erior,  as  is  used  in  com- 
prisings ;  for  albeit  there  may  be  alike  and  the  same  reason  for  adjudications 
in  this  case,  as  for  comprisings,  yet  seeing  there  are  express  laws  and  Acts  of 
PariiaiBent  for  comprisings,  which  are  not  for  adjudications,— the  Lords  found 
that  they  could  not  extend  the  Acts,  which  made  only  mention  of  comprisings, 
that  the  superior  should  have  a  year's  duty,  for  entry  of  the  compriser,  and  doth 
not  make  any  such  mention  of  adjudications ;  it  being  also  clear,  that  the  Act 
which  makes  mention  of  adjudications,  is  done  in  the  same  Parliament 
wherein  the  Act  of  comprising  was  done,  viz.  the  one  the  sixth  Act,  and  the 
other  the  seventh  Act,  Par.  lo21 ;  and  that  the  said  Act  of  adjudication,  in 
sundry  parts,  has  relation  to  the  preceding  immediate  Act  of  comprisings,  and 
makes  them  alike  in  sundry  other  points,  and  has  no  ordinance  in  this  point ; 
and  the  Lords  thought,  tnat  their  power  reached  not  safely  to  them  to  make 
any  new  law,  where  there  was  no  practique  thereanent  before ;  but  the  Lords 
ordained  the  parties  to  travel,  to  see  if  tney  could  agree  amongst  themselves, 
for  a  composition  to  be  paid :  which  may  appear  very  considerable,  seeing  the 
superior  ought  not  to  be  compelled  to  change  his  vassal,  not  being  satisfied 
therefore,  no  more  than  he  can  be  compelled  to  receive  a  stranger,  or  a  singular 
necessor,.  upon  his  vassal's  resignation  unsatisfied  $  otherwise  the  creditor  and 
the  vassal  debtor  may.  ever  collude  to  the  superior's  prejudice. 

Aetf^  Maxwei.    AU^  Cunninghame.     Vid.  80th  January  1637,  betwixt  the 
samepartiesi 
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\&9Q.    July  21.        Robert  Corser  against  Andrew  Durie. 

Ons  Robert  Corser  in  Dysert  pursues  Andrew  Durie,  as  gerens  se  pro  fuerede 
to  his  umquhile  father  William  Durie  of  Newton,  for  payment  of  some  money 
addebted  by  his  father  to  him;  wherein  it  being  qualified,  that  the  said  defender 
had  behaved  himself  as  heir  by  this  qualification,  mz.  That  his  said  father 
had  set  the  lands  of  Newton,  stock  and  teinds,  for  five  years  to  a  tenant, 
whereof  there  being  divers  years  yet  to  nuii  the  time  of  his  father's  decease, 
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he  intromitted  with  the  said  tack-duty,  after  his  said  father^s  decease,  by  him- 
self and  his  tutor;  which  makes  him  heir :  And  the  defender  excepting,  that  his 
said  father  was  never  infeft  in  the  lands,  neither  was  he  ever  tacksman  of  the 
teinds,  and  no  such  right  ever  was,  nor  can  be  shown ;  but,  by  the  contrary, 
whatever  intromission  he  had  after  his  father's  decease,  either  with  the  duties 
of  the  lands,  or  with  the  teinds,  the  same  was  not  by  virtue  of  any  right, 
either  heritable,  or  of  a  tack  in  his  father's  person,  which  never  was,  nor  by 
virtue  of  that  alleged  tack  set  by  his  father,  which  he  never  acknowledged ; 
but  that  the  same  was  as  apparent  heir  to  his  goodame,  who  died  heritably 
infeft  in  the  lands,  and  no  other  infeft  since  :  and,  as  to  the  teinds,  he  meddled 
also  with  them,  as  apparent  heir  to  his  goodsir,  who  was  tacksman,  without 
any  respect  had  by  him  -to  his  father's  possession.  The  Lords  found  this  ex- 
ception relevant  to  purge  that  member  foresaid  of  the  summons,  that  he  could 
not  be  convened,  as  behaving  himself  as  heir  to  his  father,  it  never  being  offer- 
ed to  be  proven  that  his  umquhile  father  had  any  right ;  and  the  entry  to  that 
possession,  which  subsisted  in  his  father's  person  the  time  of  his  decease,  made 
him  not  to  be  reputed  as  heir  to  him  ;  the  same  being  done  by  virtue  of  another 
title,  which  he  derived  from  his  goodsir,  in  whose  person  the  same  stood,,  and 
which  he  claimed  as  apparent  heir  to  him ;  there  being  no  intervening,  nor 
mid  impediment  to  hinder  or  prejudge  him  therein :  for  the  intervening  of 
his  father's  possession,  and  his  continuing  and  dying  therein,  and  the  defender's 
immediate  entry  thereafter  to  that  possession  had  by  his  father,  was  not  sustain- 
ed to  make  him  as  heir  liable  to  his  father's  debts,  lor  the  reason  foresaid. 

Act.  Advocatus.   Alt.  Nicolson  and  Dunlop.    Gibson^  Cl^h    Vid.  19th  De- 
cember 1638,  between  these  parties. 
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1687*    January  18.    The  Earl  of  Hume  against  Lady  Hume  and  Others. 

In  a  reduction  of  bonds  particularly  made  by  the  umquhile  Earl  Hume  to  the 
lady  his  mother,  and  other  defenders,  as  being  done  in  lecto  cegritudinis ;  in 
the  which  action  there  was  a  general  clause  for  production  of  all  and  whatsoever 
other  bonds  made  to  them  in  that  time,  beside  the  particular  bonds  libelled,  which 
were  produced, — ^specially  called  for  ;  and  certification  ,being  sought  against 
the  said  other  bonds,  upon,  the  said  general  clause  desiring  the  same  to.be  re- 
duced for  not  production,— the  Lords  found,  that  they  would  not  reduce  for 
tion-production  upon  this  general  clause,  in  respect  such  general  clauses  are  not 
sustained  in  actions  of  reduction,  albeit  they  be  usually  sustained  in  improba- 
tions ;  and  the  Lords  declared  that  they  would  not  break  the  ordinary  forms 
here. 

Act.  Nicolson  and  Craig.  Alt.  Advocatus  and  Steuart*  Gibspn,  Clerk.  Fid. 
12th  December  1634,  Ross. 

Page  825. 
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1637.    February  22.    John  Muir  of  Annistoun  against  Calder. 

John  Muir  of  Annistoun  pursuing  registration  of  a  bond  against  Janet  Cal- 
der, as  she  who  behaved  herself  as  heir  to  the  granter  of  the  bond,  In  so  far  as 
she  had  served  and  retoured  herself  heir  to  him,  by  which  retour  she  had  be- 
haved herself  as  heir :  And  the  defender  alleging,  that,  if  the  pursuer  insisted 
against  her  as  heir  served  and  retoured,  she  was  content  that  sentence  should 
pass  against  her  eo  nomine  ;  but,  where  he  insisted  against  her,  as  behaving  her- 
self as  heir  hhc  medio,  seeing  she  had  retoured  herself  heir  to  him,  that  cannot  be 
found  lawful,  in  respect  the  pursuer  will  not  acknowledge  the  retour  to  be  lawful, 
but  quarrels  the  same;  and  it  being  so  quarrelled,  and  alleged  by  the  pursuer  to  be 

unlawful,  no  reason  that  thereby  she  should  be  found  to  behave  herself  as  heir  • 

the  Lords  found,  in  respect  that  the  pursuer  insisted  not  against  the  defender 
as  heir  retoured,  (which  he  might  prove  by  the  retour  produced,)  but  that  there- 
by he  would  insist  against  her  as  behaving  herself  as  heir,  therefore  they  found 
that  they  would  not  sustain  process  against  her  eo  nomine,  upon  that  member 
and  alternative ;  without  prejudice  to  him  to  insist  against  her  as  heir  by  the  re- 
tour produced ;  wherein  he  might  protest,  that,  by  the  said  insisting  and  produc- 
tion of  the  retour,  he  did  not  approve  the  lawfulness  thereof,  but  that  he  might 
he  heard  to  quarrel  the  same  upon  any  ground  of  nullity,  or  other  thing  compe- 
tent to  him  in  law  against  the  same. 

Act.  NicolscHi.     Alt, :.    Gibson,  Clerk. 
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1637.     February  24.     Robert  Eliot  against  The  Earl  of  Buccleugh. 

Caution  being  found  by  the  Earl  of  Buccleudi  to  desist  and  cease  simpliciler, 
in  obedience  of  a  decreet  of  removing  recovered  against  him  by  the  said  Robert 
Eliot,  under  the  pain  of  50  pounds  toties  quoties  ;  and  thereupon  the  charge 
upon  the  decreet  being  suspended  simply  thereafter,  the  said  Robert  Eliot,  upon 
the  extract  of  the  said  decreet  suspending  the  letters,  whereupon  caution  was 
found,-charges  the  said  Earl,  by  letters  of  horning  raised  upon  the  said  act  of 
cautionary,  to  pay  the  said  sum :  which  being  suspended  as  an  unlawful  charge, 
so  summarily  to  use  homing,  for  payment  of  that  sum,  except  that  there  had 
been  ordinary  actions  intented  first,  to  have  heard  it  been  tried,  that  the  de- 
fender had  contravened  the  act  of  caution,  and  so  had  thereby  incurred  the 
f)ain ;  which  not  being  done,  such  charges  could  not  be  sustained  to  charge  by 
etters  of  horning  first,  and  then  to  try ;  which  in  effect  is  to  raise  execution  be- 
fore  the  debt  be  constituted  for  the  which  execution  is  used ;  for  if,  upon  thir 
letters  of  homing,  he  had  been  denounced,  that  horning  could  not  have  been 
sustained  to  make  his  escheat  fall,  and  consequentily  the  letters  and  charges 
could  not  been  so  summarily  executed.  The  Lords,  although  they  found  that, 
in  form,  and  by  rigour  of  law,  no  such  charges  of  homing  could  be  direct,  ex- 
cept it  had  been  first  tried,  in  an  ordinary  pursuit,  that  the  party  had  contra- 
vened, (which  they  found  ought  to  have  preceded ;)  yet,  in  respect  of  the  dis- 
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tress  of  this  party,  who  was  a  mean  gentleman,  and  heavily  prejudged  by  sundry 
occasions,  which  had  made  his  estate  weak,  they  found  that  they  would  sustain 
this  charge  as  a  pursuit,  for  trying  of  the  contravention  ;  for  the  party  offered,  in 
this  place,  to  prove  that  the  Earl  possessed  the  lands  continually  since  the  cau- 
tion was  found }  and  therefore  they  assigned  to  the  Earl's  procurators  a  compe- 
tent day  to  answer  to  this  contravention ;  which  they  found  they  would  try  wd 
discuss  in  this  place,  without  any  further  pursuit  to  be  intented  thereaaent* 
Act.  Nicolson  and  Scot.    Alt^  Mowat  and  Hart.    Gibson,  Clerk. 
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1637.    March  9.    Robert  Beoun  against  Gilbeet  Atchisqit. 

One  Gilbert  Atchison  being  made  assignee,  by  Isobel  Marshel,  to  some  heri- 
table bonds  made  in  her  favours ;  one  Mr  Robert  Broun,  being  made  assignee  by 
George  Marshel,  who  was  retoured.heir  to  the  said  Isobel,  pursues  reduction  of 
the  said  assignation  made  by  the  said  Isobel  to  GUbert  Atchison,  as  done  in 
Jecto  cegrittidinis :  And  the  defender  alleging,  that  the  pursuer's  assignation 
}nade  to  him  by. the  said  heir  was  also  made  in  lecto  cegritudinis^  and  who  died 
immediately  after  making  thereof;  and  therefore,  seeing  laborat  eodem  vitiof  it 
ought  not  to  be  found  a  title  to  pursue  this  action  ; — ^the  Lords  repelled  the  al- 
legeance ;  for,  as  it  was  competent  to  the  excipient  to  quarrel  the  ssLvae  super  hoc 
medio,  so  they  found  it  could  not  be  taken  away  ope  ea^ceptionis  so  summarily, 
but  the  same  ought  to  abide  reduction.. 

Act.  Gilmor. 
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1687.    March  92.     Anderson  against  Henry  Gibson. 

« 

In  a  double  poinding  betwixt  one  Anderson  and  Mr  Henry  Gibson  ;  umquhile 
Qeorffe  Reid  in  Glasgow,  having  acquired  from  Marion  Dorroch  her  liferent  of 
some  lands  in  Glasgow,  whereof  himself  was  heritor,  for  which,  by  that  security, 
he  was  obliged  to  do  certain  deeds  to  the  said  Marion ;  after  which  contract  the 
said  George  Reid  being  deceased,  and  the  said  Marion  Dorroch  being  married 
upon  John  Anderson,  burgess  of  Glasgow,  the  said  Marion  and  her  said  spouse 
dispone  her  said  liferent  right  to  the  said  Mr  Henry  Gibson,  and  oblige  them 
to  warrant  the  same  from  all  preceding  deeds :  and  the  prior  disposition  being 
comprised  by  Gabriel  Cunninghame  for  a  debt  owing  him  by  the  said  George 
Reid :  Whereupon  it  being  questioned,  if  the  said  John  Ander3<m  should  he 
holden  to  warrant  the  alienation  thereafter  made  to  Mr  Henry  of  that  same 
liferent,  from  that  prior  disposition ;  and  sicklike,  because  there  was  an  action 
of  doiible  poinding  against  Gabriel  and  Mr  Heiiry,  as  both  claiming  the  right 
of  the  mails  and  duties  of  that  liferent,  by  virtue  of  their  said  rights  j— in  which 
action  the  Lords  found  that  Mr  Henry  had  best  right  to  be  answered  |  and  pre- 
ferred him  to  Gabriel  Cunninghame,  because  the  right  made  to  umquhile  George 
Reid,  by  the  said  Marion,  and  which  was  comprised*  was  found  not  effectual  to 
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denude  faer  of  her  Hfenjpt,  or  to  make  it  vailable  to  the  said  George/ td*B($.com- 
prised  by  his  creditor ;' seeing  the  said  umqubile  George  was  obliged  to  49>^<Btinie 
deeds  to  th«.j^|^  Marion,  for  the  said  disposition,  which  was  never  yet  fuffiiled 
to  her,  but  the  said  George  died  before  the  fulfilling  thereof;  likeas,  the  same  . 
was  consigned  to  remain  in  the  hands  of  a  third  person  condescended  upon^.'* 
while  it  were  fulfilled :  And  albeit  the  compriser  alleged,  that  that  ought  not  to'-  yy\ 
stay  the  effect  of  his  comprising,  seeing  now  he  has  the  right,  and  she  has  action  '*-***.; 
to  seek  performing  of  the  deeds  obliged  by  George  Reid  to  her,  against  his 
heirs  or  executors  ; — yet  the  Lords  found,  that  she  was  not  prejudged  by  that 
disposition,  it  not  being  fulfilled  to  her  reciprocally,  and  consequently  that  the 
compriser  had  no  right :  And  albeit  the  compriser  offered  now  to  perform  the 
same  things  to  her  which  George  Reid  was  obliged  to,  yet  the  Lords  re- 
spected not  the  same,  in  respect  it  was  not  fulfilled  to  her  by  himself  in  his 
own  lifetime  ;  seeing  she,  bona  Jide^  thereafter  disponed  it  to  Mr  Henry  Gib- 
son, thinking  the  same  to  be  extinct  by  his  decease,  and  by  the  consignation 
thereof,  while  it  had  been  fulfilled ;  neither  was  it  respected  that  the  disposition 
was  now  in  the  compriser's  hands ;  seeing  the  relict  and  her  spouse  offered  to 
prove  that,  after  George  Reid^s  decease,  Mr  Henry  Gibson  broke  up  the  coffer 
where  the  writs  were  consigned,  and  took  out  the  same ;  and,  by  what  condition 
he  knows  not,  the  said  Gabriel  Cunninghame  has  comprised  it.  Which  the  Lords 
found  relevant  to  prefer  Mr  Henry  to  Gabriel,  and  to  make  his  comprising  to 
cease,  as  of  a  null  right,  for  the  foresaid  reason  received  against  the  comprising 
and  disposition,  hoc  ordine^  as  said  is. 

Act.  Cunninghame.    Alt.  MaxweL    Scot,  Clerk.     Vid.  22d  February  1627> 
L.  Aitkin,  and  the  cases  there. 

Tage  841. 
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* 
•   •  • 


16^.    June  16.    Sik  John  Scot  against  Archibali>  Deummond.^ 
* 

Sir  John  Scot  pursuing  Archibald  Drummond  of  Giblistoun,  for  payment  of 
the  back-tack  duties  of  the  lands  of  Giblistoun,  which  were  wadset  to  him,  and 
set  back  again  for  payment  of  the  said  duties  yearly ;  and,  for  that  effect,  to  find 
caution  for  payment  of  the  said  duties  bygone,  and  in  time  coming :  And  it 
being  allegea  that  this  summons  could  not  be  sustained,  it  not  being  executed 
upon  SI  days'  warning,  and  not  being  tabled  in  the  common  table  \  seeing  the 
nature  of  tnis  action,  and  the  lUce,  (viz^  for  paying  of  duties  of  lands,)  ought  to 
abide  the  common  table,  and  ought  tp  be  executed  upon  21  days'  warning,  espe- 
cially where  the  summons  contains  no  privilege ; — ^tne  Lords  repelled  the  alle- 
geance,  and  sustained  the  order  and  summons  which  was  executed  upon  the 
citation  of  six  days,  the  same  being  continued,  and  the  party  of  new  summoned 
by  the  continuation ;  and  found  no  necessity  of  table  or  citation  upon  21  days*^ 
warning. 

Act.  Prsesens*    AU.  Gilmor.^    Scot,  Clerk. 
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l68S/"'Jul^  Q5.        James  Kenoway  against  Rodger  Mojjat. 

;>';-'  ^  ^ 

' '  One  James  Kenoway  being  donator  to  the  liferent-escheat  of  Patrick  Aus- 
':tine,  husband  to  Agnes  Boyd,  who  was  liferenter  of  a  part  of  the  lands  of  Gel- 
lets,  and  which  she  and  her  husband  had  set  in  tack,  for  payment  of  certain 
victual  duty  to  be  paid  therefore  yearly  to  them  by  the  tenant;  and  Mr 
Rodger  Mowat  being  assignee  by  the  husband  and  the  wife,  after  the  rebellion, 
to  the  same  teick-duty  of  the  years  1636  and  1637,  for  a  just  cause  of  debt 
owing  by  them  to  him  ;  contending  which  of  them  should  have  right  to  the  said 
tack-duty ;  which  the  donator  alleged  he  must  have,  as  said  is,  by  virtue  of  his 
gift,  and  whereupon  he  had  intented  declarator  presently  depending,  which 
is  only  impeded  by  this  same  assignee ;  likeas  the  tenant  produced  a  discharge, 
granted  by  the  donator  of  the  crop  1636,  which  he  alleged  should,  liberate  him, 
being  paid  before  any  intimation  or  knowledge  of  the  assignee's  right :  And 
the  assignee  alleging  that  this  payment  could  not  defend  the  tenant,  being  only 
made  voluntarily,  without  any  necessity  of  law ;  and  there  being  no  declarator, 
neither  general  or  special,  at  the  donator's  instance,  it  cannot  be  sustained  that 
the  tenant  should,  without  sentence  or  legal  compulsion,  invert  his  master's  pos- 
session :  And  the  donator  alleging  that  he  ought  to  have  the  year  already 
paid,  allowed  to  the  tenant,  and  ought  to  be  answered  of  the  other  year  contro- 
verted, in  respect  that  his  general  declarator  was  t>nly  stopt  by  the  assignee's 
compearance  ; — the  Lords,  in  respect  the  payment  was  made  for  the  first  of  the 

J  rears  controverted  by  the  tenant,  before  he  was  interrupted  by  the  assignee,  al- 
owed  the  same,  notwithstanding  that  the  escheat  was  neither  generally  nor  spe- 
cially declared ;  and,  for  the  other  year,  in  respect  interruption  was  made  by  the 
assignee,  and  that  it  was  not  paid  to  the  donator  before,  and  that  there  was  op- 
position made  against  the  declarator ;  therefore  they  ordained  the  assignee  to  be 
answered  of  that  crop,  he  finding  caution  to  renind  the  same  to  the  donator, 
cum  omni  caicsa^  in  case  he  prevailed  in  his  declarator ;  seeing  the  assignation 
was  made  to  a  true  creditor. 

Act.  Bruce.    Alt.  Mowat  for  himself,    Gibson,  Cleric. 
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1638.    December  20.    John  Rentoun  against  Rentoun  of  Lambertoun. 

Umquhile  John  Rentoun  of  Lambertoun,  being  married  upon  one  Hume,  fa- 
ther-sister of  Hume  of  Rentoun,  to  his  second  wife ;  by  contract  of  marriage  he 
is  bound  to  infeft  her  in  certain  lands,  during  her  lifetime;  and  the  saidum- 
quhile  John  Rentoun  the  husband  being  deceased,  she  makes  the  said  Laird  of 
Rentoun  assignee  to  the  said -contract,  who  pursues  registration  of  the  said  con- 
tract against  John  Rentoun,  eldest  son  to  the  said  umquhileJohn  Rentoun  her  hus- 
band, contractor,  and  convenes  him  as  successor  to  his  father  titulo  hecrativo  post 
contractum  debitum  ;  and,  for  verifying  of  him  to  be  so  successor,  produces  a  bond 
granted  by  the  defender  to  his  umquhile  father,  of  this  tenor,  m.  for  sa  meikle 
as  his  said  father  had  provided  and  given  way  (thir  are  the  words,)  to  his  provi- 
sion to  the  lands  of  Lambertoun  .j  therefore  he^obliged  him  to  relieve  his  father 
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of  all  debts  and  sums  owing  by  his  said  father :  And  the  defender  alleging 
that  this  bond  could  not  prove  him  successor  tilulo  lucrativo  ;  for  that  narrative 
clause  anent  the  pi'oviding  of  the  defender,  or  giving  way  to  his  provision,,  be- 
ing but  narrative  words,  cannot  be  found  obligatory  to  constitute  the  defender 
successor  titvlo  lucrative;  seeing  the  truth  is,  and  he  offers  to  prove,  that«  what- 
ever provision  he  has  attained  to,  it  is  for  causes  most  onerous,  and  for  sums  of 
money  debursed  by  the  excipient,  far  exceeding  the  avail  of  that  which  he  has 
obtained  by  the  said  provision ;  and  condescended  on  the  particulars  and  in- 
structions thereof :  and  albeit  that  clause  of  the  bond,  obliging  him  to  pay  his 
father's  debt,  be  a  good  ground  whereupon  he  might  be  pursued  by  way  of  ac- 
lion  to  pay  the  same, — ^in  which  case,  wnen  he  is  so  pursued,  he  shall  elide  the 
same, — yet,  that  he  can  be  convened  as  successor  tttulo  lucrativo^  where  he 
does  instruct  so  clear  a  cause  onerous,-^it  is  against  all  reason,  law,  and  con- 
science ;  and  only  for  a  word  narrative,  which  by  no  equity  can  be  drawn  to 
such  an  extent ;  for  if,  by  the  bond  produced,  the  defender  had  been  obliged  to 
pay  some  particular  designed  debts  therein-named  only,  it  were  iniquity  to  con- 
clude (albeit  the  narrative  had  been  of  the  same  tenor  whereof  it  is,;  that  there- 
fore the  defender  should  be  found  successor  tttulo  lucrativo  to  his  father,  and  were 
thereby  holden  to  pay  all  his  father's  other  debts,  by  and  beside  the  special 
debts  which  he  was  bound  to  pay,  and  which  he  never  could  eschew  in  law,  if 
this  ground  hold  that  the  words  loresaid  in  the  narrative  makes  him  successor  ; 
—the  Lords  repelled  this  allegeance  ;  and, — ^in  respect  of  the  foresaid  words,  by 
the  which  the  Lords  found  that  the  defender  had  acknowledged  himself  to 
be  provided  by  his  father,  and  so  to  be  successor  to  him,— they  decerned  the 
contract  to  be  registrate  against  him,  hoc  nomine,  as  successor,  as  said  is. 

Act.  Advocatus  and  Nicolson.    Alt.  Stewart  and  Craig.    Gibson,  Clerk.    Vid. 
21st  March  1634,  Orr.  Page  868. 


1638.    December  21.        — — —  against 


In  a  pursuit  for  payment  of  the  sum.  of  60  pounds  contained  in  this  defender'^s 
bond,  which  bore  to  be  all  written  and  subscribed  by  the  defender's  own  hand; 
and  the  defender  compearing  and  alleging  the  bond  to  be  null,  because  it 
wanted  witnesses :  And  the  pursuer  opponing  the  bond,  bearing  the  bond  to 
be  the  defender's  own  hand-write,  as  said  is ; — ^the  Lords  repelled  the  alle- 
geance, in  respect  the  bond  bore  to  be  the  defender's  own  writing,  all  written 
by  himself ;  which  the  Lords  sustained,  without  necessity  of  witnesses,  seeing 
the  defender  denied  not  the  same  to  be  his  hand-write ;  in  which  case,  if  he  had 
denied,  the  pursuer  behoved  to  approve  the  same. 

Act.,  ■  Alt.  Nicolson,  younger.    Gibson,  Clerk. 
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1648.    February  10.    John  Leslie  against  John  Dickson. 
Ma  John  Leslie  being  retoured  heir  to  his  umquhile  brother.  Colonel  George 
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Leslie,  with  concourse  of  the  executors  of  the  said  umquhile  Colonel,  gives  in  a 
supplication,  craving  some  bonds  belonging  to  the  umquhile  Colonel,  which 
was  consigned  in  John  Dickson^s  hands  as  clerk,  to  be  given  up  to  them  by  him  } 
and  the  executors  to  the  said  umquhile  Colonel's  relict  alleging,  that  this  sum- 
mary order  could  not  be  sustained  by  way  of  supplication,  but  ought  to  abide  an 
ordinary  pursuit,  by  way  of  action,  that  all' parties  having  interest  might  be 
called  ;  likeas  they,  as  having  special  interest,  compear,  and  allege,  that,  if  thejr 
were  cited,  they  would  answer  that  the  relict  has  right  to  the  half  of  the  bonds 
and  sums  therein,  there  being  no  bairns  on  life  betwixt  them  :  Notwithstanding 
whereof  the  Lords  ordained  thir  bonds  to  be  given  up  to  the  supplicants  by  the 
clerk,  upon  inventory. 
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1642.    February  15.      Halpland  against  Crawturd. 

One  Halpland  having  obtained  decreet  of  removing  against  Crawford  of  Cam- 
large,  pursues  his  daughters  as  charged  to  enter  heirs  to  their  defunct  father, 
and  their  husbands,  to  pay  the  violent  profits  of  the  said  land  intromitted  with 
by  their  umquhile  father.  This  action,  and  all  actions  of  violent  profits,  the 
Lords  found,  ought  to  abide  continuation  j  and  the  rather  where  the  summoB» 
bore  no  privilege,  as  being  accessory  to  the  Lords'  decreet  ci  removing,  which 
preceded. 

Scot,  Cleric. 
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1642.    July  16.         John  Elder  against  John  Mercer. 

John  Elder,  son  to  Henry  Elder,  clerk  of  Perth,  being  provided  to  the  office 
of  clerkship  in  Perth,  by  the  council  of  the  town,  with  reservation  of  bis  fatlmr's 
liferent,  in  April  1623,  at  which  time  he  was  an  infant  within  three  years  of  age  ; 
with  proviwon  that  he^  with  his  tutors,  by  advice  of  the  council  of  the  town, 
should  appoint  deputes  to  serve  therein  during  his  minority ;  and  the  ^Mibar 
thereafter  .dving  in  October  the  same  year,  1623,  John  Mercer  is  provided  to 
the  same  office  vacant  by  his  decease,  and  is  provided  during  all  the  days  oi  lus 
lifetime ;  in  which  provision  in  the  clause  of  warrandice  therec^,  special  excep- 
'  tion  is  made  of  that  prior  provision  granted  to  John:  Elder,  the  deceased  clerk's 
son ;  likeas  the  said  son,  when  he  was  past  majority,  was  also  admitted  and  re- 
ceived by  the  council  of  the  town  to  that  same  office :  and  th^  contenc&iff 
who  should  be  preferred  to  the  said  place,  which  the  said  John  Mercer  alleged 
was  only  due  to  him,  he  bein^  provided  by  a  lawful  manner  of  vacation,  xnz. 
the  incumbent's  decease,  and  during  his  lifetime,  and  having  served  therein  20 
years  bygone ;  and  the  other  provision  being  nidi,  not  having  a  cause  of  v|K:a- 
tion,  but  bearing  reservation  of  his  father's  Ufigxent,  who  was  then  liviog ;  and 
being  granted  to  an  infant,  who  could  not  serve  in  that  office,  and  he  wanting 
tutors,  and  no  deputed  bemg  eithet  scnight,  or  given  to  Hm^  his  gift  given  to 
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him  for  his  lifetime  ought  to  be  preferred ;  and  which  cannot  be  questioned  now, 
after  his  SO  years^  possession  }  and  the  clause  of  warrandice  in  his  gift  ought  not 
to  be  respected,  seeing  it  is  not  excepted  in  the  dispositive  words,  but  in  the 
general  dause  of  warrandice,  which  cannot  be  prejudicial  neither  to  him  nor  to 
the  town,  it  being  a  gift  in  itself  null,  being  granted  to  an  infant,  of  a  place 
which  deserved  to  be  provided  to  one  able  to  serve  therein  :  and  the  other  op- 
poning  the  priority  of  nis  gift,  whereon  he  is  noiw,  being  major,  admitted  to  the 
office,  and  wherein  he  actually  serves,  and  is  received,  me  posterior  sift  cannot 
be  respected,  but  as  a  deputation,  during  his  minority ;  seeing,  he  beidg  then 
pupil,  and  under  the  government  of  the  same  John  Mercer,  who  married  his 
mother,  and  with  whom  he  remained,  he  ought  to  have  sought  tutors  to  him, 
and  cannot  be  i:ieputed  to  have  dealt  bonajide  with  him,  who  was  under  his  trust, 
in  not  doing  the  same ;  but  must  be  esteemed  to  have  fraudfully  abused  his  trust, 
in  taking  a  liferent-gift  to  himself,  over  the  pupiPs  head.  The  Lords  preferred 
Elder  to  Mercer  in  the  right  of  this  office,  now  after  Elder's  majority,  he  being 
of  new  again  received  therein,  by  consent  of  the  most  part  of  the  council  j  and 
respected  not,  that  there  were  no  tutors  given  to  Elder,  nor  that  Mercer  had 
obtained  another  gift  of  the  office  from  tlie  town,  m  anno  l627t  wherein  there 
was  no  such  clause  of  exception  from  the  warrandice.  But,  in  respect  of  the 
foresaid  prior  gift,  and  new  admission  of  Elder,  and  in  respect  of  all  the  cir- 
cumstaaces,  which  they  found  very  considerable  in  this  matter,  they  authorized 
Elder's  light  to  this  place. 
Act^  per  Nicolson  j  Mercer,  per  Cheap*     Hay,  Clerk. 
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OF  THE 


LORDS  OF  COUNCIL  AND  SESSION 


RSPORTED  BT 


SIB  ROBERT   SPOTISWOODE  OF   PENTLAND< 


Such  qfthefolloxving  Decisions  as  are  qf  a  Date  prior  to  about  the  year  1620, 
must  have  been  taken  by  Spotiswoode  Jrom  some  qf  the  more  early  Reporters. 
'The  Cases  which  immediately  follow  hav&no  Date  qffi^d  to  them  by  Spotiswoode. 


Caaigens  against  The  Eael  of  Glencairn. 
Comprised  lands  may  be  redeemed  upon  48  hours'  warning. 
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George  Prin^gle  against  Mark  Ker. 


George  Pringle,  having  comprised  certain  of  my  Lord  Borthwick's  lands,  in- 
tented  a  reduction  of  a  prior  comprising  of  Mark  Ker's,  of  the  whole  lands  of 
Borthwick,  The  defenaer  allegea  that  he  could  have  no  interest  by  virtue  of 
that  comprising,  because  the  solemnities  appointed  by  the  Act  of  rarliamenty 
1469,  were  not  all  used ;  in  so  far  as  there  was  no  searching  nor  seeking  for 
moveables  upon  the  whole  lands  denounced.    Answered,  That  he  had  searched 
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at  his  dwelling  place,  and  the  lands  thereabout,  where  it  was  most  likely  he 
should  have  haa  goods,  and  that  he  was  no  further  obliged  but  only  to  seek  at 
the  principal  messuage  of  lands  united.  After  two  days*  contentious  dispute, 
the  Lords  at  last  determined  that  it  was  necessary  to  search  the  grounds  of  aU 
lands  pertaining  in  property  to  him  from  whom  they  were  comprised,  and  lying 
discontigue^  howbeit  they  were  united  in  one  barony ;  but,  for  lands  whereof  he 
had  only  the  superiority,  that  there  was  no  necessity  to  search.  And  so,  because 
he  had  comprised  of  both  these  kinds,  the  comprising  was  partly  sustained,  and 
partly  not ;  and  it  wa&*  thought  Do  absurdity  to  divide  th(  comprising  thus,  since 
the  superiority  and  property  of  lands  are  ' heterogenea  :  so  that  a  comprising 
being  found  In  substance,  for  lack  of  formality,  may  partly  fall,  and  stand  in 
part. 
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The  Earl  pf  Cassils  agamst  The  J^aird  of  Lochinvar. 

In  an  action  of  spuilyie  pursued  by  the  Earl  of  Cassils  against  the  Laird  of 
LMhinvar,  of  the  place  and  fruita  df  the  abbacy  of  Glenluce ;  the  Earl  j^avipg 
founded  his  claim  upon  a  tack  and  assedation  of  the  same, — ^the  Lords  ordained 
him  to  produce  his  tack  before  the  defender  should  answer  to  his  claim.  Et 
quamvist  in  inter  diet  o  rectiperandce  possessionis,  fvel  spoUi  actione^)  satis  sitpro^ 
bare  possessionem,  et  pialentam  qjectionem :  Mem  teneant  DD.  quod  narratiQ 
proprietatis,  facta  in  libello  possessorioy  non  arctet  libellantem  ad  probandum  pro^ 
prietatem.  Tamen,  in  hoc  casu,  bene  judicatum  a  Dominis  ;  quia,  in  casu  nostro, 
dictus  Comes  rerum  ecclesiasticarum  et  possessionum  earundem  erat  ornnino  inca^ 
pas;,  nisi  habuisset  titulvm  aliquem,  saltern  coloratum,  quern  titulum  prius  osten^ 
dere  debuit,  anteqicam  restitutionem  possessionis  petere  posset  de  jure.  Et  hoc 
plene  in  Decis. 
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One  being  pursued  for  spulyie  of  certain  goods  and  gear  alleged  to  have  been 
in  the  pursuer's  possession,  as  his  own  proper  goods,  when  they  were  taken 
away  ; — Excepted,  No  spulyie :  because  the  same  goods  were  lawfully  apprised 
from  C.  (tbey  being  then  in  his  possession,)  at  the  defender's  instance,  to  whom 
C.  was  addebted }  for,  by  our  practique,  albeit  this  exception  be  contrary  to  the 
libel,  quoad  possessionenir-fet  de  cansuetudine  non  a^dwittitur  probatio  directa  con^ 
tra  libellum  ;)  yet,  because  faith  is  given  to  the  o£Sciar,  et  prcesumptio  est  pro 
eo,  exceptio  admittitur  probationi. 
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In  an  aetion  of  spulyie  j  it  being  excepted  that  the  goods  were  lawfully  ap- 
prised fnom  C.  whose  goods  they  were^  for  a  debt,  by  virtue  of  letters  j  Replied, 
That,  the  time  of  the  poinding  and  apprising,  the  defender's  servants  caitie  to 
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the  officiary  and  offered  to  make  faith  that  the  goods  were  his,  and  did  not  per- 
tain to  C  This  Beply  and  summons  will  be  admitted  to  the  pursuer's  probation^ 
unless  the  defender  will  offer  him  to  prove  that  the  goods  were  C.  his  proper 
goods  J  in  which  cafse  the  probation  will  be  given  to  the  defender,  in  respect  of 
the  poinding ;  because  it  is  ever  presumed  for  the  officiar,  and  that  what  nedotii 
is  lawfully  done.    Bal.  §  ult. 
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Lord  Balmerino  against  His  Vassal* 


A  stTMMOKS  of  declarator  of  liferent  against  an  apparent  heir  not  entered,  sus- 
tained at  Lord  Balmerino's  instance  against  his  vasscd,  because  it  was  thought 
that  he  could  not  lie  forth  to  his  prejudice. 
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Robert  Haxibukton  against  Lady  Bothwell, 

Robert  Haliburton,  donator  to  the  Laird  of  Coldingknows's  escheat  and  life- 
rent, pursued  the  old  Lady  Bothwell  for  a  bond  of  600  merks,  (both  principal 
and  annual-rent  since  the  first  date,)  granted  by  her  to  Coldingknows  1604 ;— it 
was  found  that  the  bond,  being  conceived  after  the  form  of  heritable  bonds, 
could  not  fall  under  simple  escheat.  Next,  that  the  annual-rents,  by  virtue  of 
the  simple  escheat,  is  only  due  to  the  date  of  the  declarator,  and  not  ailer.  Stio^ 
That  tne  king's  donator  of  a  liferent-escheat  has  right  to  the  annual-rents  cMf  an 
heritable  bond  whereupon  no  infeftment  has  followed,  and  which  bears  no  con* 
dition  of  infeflment  or  annual-rent  to  be  holden  of  any  other  superior. 

Page  99. 


The  Duke  o£  Lennox  against  The  Tenants  of  St.  Andrew's. 

A  LORD  of  erection  may  pursue  for  reduction  of  an  infeftment,  propter  mm 
solutum  canonem,  although  his  Lnfefhnent  followed  not  many  years  after  the 
cause  of  the  reduction. 
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One  being  in  possession  of  lands  and  fortalice  thereof,  by  reascm  of  ward ;  the 
ward  being  expired,  another  got  assedation  of  the  same  lands  and  fortalice  £rom 
iiie  heritor.  This  felling  out  between  terms,  albeit  the  donator  could  not  be 
removed  from  the  lands  before  the  next  term ;  yet  he  ought  to  deliver  the  tower 
and  fortalice  upon  six  days'  warning,  conform  to  our  practique^ 
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The  Marquis  of  Hamilton  against  The  Laied  of  Sk£Emurly» 

The  servitude  of  the  fee  of  a  crownership  sustained  upon  an  anterior  infeft- 
ment  of  that  office,,  with  fees  and  continual  possession  of  such  a  particular  fee-j 
albeit  the  same  was  not  expressed  in  the  infeflment* 
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The  Sheriff  of  Galloway  against  The  Tenants  of  Salset. 

The  sheriff  of  Galloway,  as  being  infeft  in  the  bailiary  of  Salset,  anno  1570, 
with  the  services  of  the  tenants,  pursued  the  tenants  of  Salset  for  certain  services 
libelled,  such  as  two  threaves  of  straw  and  a  hen  out  of  every  plough,,  so  many 
shearers,  &c.  Alleged  for  the  Earl  of  Cassils,  master  of  the  ground.  That  his 
tenants  could  not  be  obliged  to  do  such  services  j  seeing  he,  by  his  infeftment, 
was  not  expressly  obliged  to  the  same.  Replied,  That  ought  to  be  repelled,  in 
respect  of  the  pursuer's  infeftment  in  the  bailiary,  cum  servitiis  ;  likeas,  he  of- 
fers  to  prove,  that,  since  the  date  of  his  infeftment,  for  the  space  of  fifty  or 
sixtv  years,  he  and  his  predecessors  have  been  in  use  of  getting  such  services 

libelled,  from  the  tenants  of  the  lands  libelled^    The  Lords 
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Crowner  Henderson's  Children  Competing,. 

The  Lords  would  not  sustain  Crowner  Henderson's  testament,  made  after 
the  form  used  in  the  Low  Countries,  wherein  he  made  all  his  children,  sons 
and  daughters,  heirs-portioners ;  as  being  made  contrary  to  our  laws,  makipg 
the  eldest  son  to  succeed  to  all  lands,  heritable  bonds,  and  annuals. 
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1469*    Mc^  3 1.    NicoL  Forman  of  Hutton  against  George  Ker  of  Samvel- 

STON. 

In  those  Jays  all  actions  of  spoliation,  intrusion,  and  others  of  that  nature, 
were  precognosced  by  an  inquest  of  twelve  men,  best  knowing  the  land,  whose 
declaration  being  presented  ta  the  judges  thereafter,  they  used  to  determine,  as 
they  did  in  the  action  betwixt  Nicol  Forman  of  Hutton  against  George  Ker  of 
Samuelston,  anent  the  occupation  of  certain  lands  which  the  said  Nicol  alleged 
to  belong  to  him  in  property.  The  parties,  of  their  own  consent,  named  tw^elve 
gentlemen  there  present,  to  inform  and  give  counsel  to  the  Lords  in  the  said 
matter ;  who  being  sworn,  &c.  and  removed,  returning,  gave  their -deliverance  this 
way: — "  We  decree  and  deliver,  after  our  knowledge  and  understanding,  that 
in,  no  time  bygone  we  heard  ever  that  the  Laird  of  Samuelston  had  possession  of 
the  said  lands  into  manner,  pasture,  &c,  or  possessed  before  the  last  year  j  and 
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ihzt  Nicol  and  his  predecessors  have  ever  been  in  peaceable  possession  of  these 
lands  while  the  last  year/'  &c«  After  which  deliverance  the  Lords  decerned 
Samuelston  to  desist  therefrom  in  time  coming. 
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1481.     February  2.    The  King  against  James  ,  of  Durham. 

The  Lords  found  that  the  horse  whereupon  umquhile  Thomas  Bullock,  ser- 
vitor to  James  '■■■  ■ ,  of  Durham^  ran  in  the  water  of  Aven  and  waa 

drowned,  was  not  escheat  to  our  sovereign  lord ;  because^  by  an  inquest  taken 
before  the  sheriff  of  Linlithgow,  by  command  of  the  Lords  of  Council,  it  was 
found  that  the  said  Thomas  forced  the  horse  with  spurs  to  take  the  water,  and 
through  his  own  folly  and  rashness  was  drowned ;  and  not  the  horse's  fault.  And 
thereiore  decerned  the  horse  to  the  said  James  ■    ,  of  Durham. 
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1540.  The  King's  Advocate  against  Lundy. 

The  King's  Advocate  seeking  a  declarator  of  non-entry  of  some  lands,  of  one 
Lundy ;  the  defender  produced  a  charter  granted  to  him  by  the  king,  which  was 
found  sufficient  to  stop  non-entry  for  all  time  before  the  charter,  although  there 
was  no  sasine  shown  upon  it  j  because  it  was  thought  that  it  should  m&e  faith 
against  the  king,  that  the  lands  contained  in  the  charter  pertained  heritably  to 
him  to  wham  it  was  made. 
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1541.    July  2Q.  Hopprinole  against  Ker. 

If  the  king  dispone,  in  his  minority,  any  of  the  lands  annexed  to  the  crown, 
and,  after,  revoke  the  aame  in  Parliament,  the  same  alienation  is  null  of  itself, 
and  needeth  no  declarator ;  but,  if  lands  come  in  his  hands  by  forfeiture,  re- 
cognition, or  other  casualty^  and  be  disponed  by  him  in  his  ^ninority,  the  same 
alienation,  being  revoked  in  JParliament'lawfully,  ought  and  should  have  a  special 
declarator  of  a  judge  conform  thereto ;  without  which^  he  to  whom  it  was  dis- 
poned cannot  be  put  from  his  possession. 
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1542.  Walter  Stirling  against  The  Laird  of  Keir. 

Walter  Stirling  having  pursued  the  Laird  of  Keir  for  warranting  to  him  a 
contract  i  the  Laird  excepted  upon  the  nullity  of  the  contract,  being  made  by 
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him  in  his  minority,  without  consent  of  his  cwratoFj^  Mr  Abraham  Crichton,  unde 
non  tenehatur  warrantizare  eundem.  The  Lords  repelled  the  exception,  as  not 
being  in  usq  to  admit  any  to  impugn  any  writ  or  evident  ex  causa  hullitatU  per 
inam  ea^ceptionis. 
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1542.  PROBATION  BT  WRIT. 

One  having  pursued  another  for  accusing  him  of  theft  wrongously,  of  which 
he  was  acQuit  by  an  assize,  and  therefore  to  pay  him  ten  pounds,  conform  to  the 
Act  of  Parliament ; — the  Lords  would  not  admit  the  judge  and  bailie,  and  cer* 
tain  other  honest  men,  that  were  upon  the  assize,  to  prove  that  the  oUier  accu« 
sed  him  j  but  found  g^uod  actajudiciaUa  prohari  debent  per  scripta. 
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1543.  The  Earl  of  Morton  against  The  Queen  and  her  Tutor; 

If  any  be  compelled  by  the  king,  through  just  fear  and  dread,  to  make  dispo- 
sition to  his  majesty  and  successors,  ad  perpetuam  remanentiam,  of  his  lands,  &c« 
the  maker  thereof  and  his  heirs  have  good  action  to  call  for  reduction  of  the 
same  against  his  majesty's  successors,  albeitthey  be  minors  and  of  less  age :  quia 
absurdum  esty  et  contra  rdtionem  communem,  ut  minor,  ex  suo  suorunwe  dolo^  fiat 
locupletior  ;  etres  aUquu,  guce  ejus  non  est,  nianeat  apud  eum  ad  gus  perjectam 
a^tatem.  Moreover,  the  action  being  founded  super  metUj  the  same  iear  conti- 
nued until  nis  majesty's  decease,  who  was  the  cause  thereof;  so  that,  in  his  life- 
time, the  maker  of  the  said  disposition  durst  not  pursue  for  reduction  thereof*. 
Bal.  T.  28,  N-  14. 
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1543.  The  Laird  of  Fyvie  against  The  Laird  of  Pitslioo. 

In  a  declarator  of  non-entry,  pursued  by  the .  Laird  of  Fyvie,  the  summons 
concluded  that  the  lands  should  be  decerned  to  have  been  in  non-entry  for  the 
space  of  eleven  years,  and  the  Laird  of  Pitsligo  condemned  to  restore  and  pay 
the  mails  thereof  during  the  said  space,  because  he  had  intromitted  with  them 
all  that  time.  Alleged  by  Pitsligo,  That  it  was  against  all  practique  that  he 
should  be  called  for  the  mails  and  duties  bygone  of  these  lands  ;  but  first,  in 
such  cases,  the  ground  ought  to  be  poinded,  and  the  same  not  being  streinyie- 
able,  then  the  lands  to  be  apprised  for  the  mails.  The  Lords,  nevertheless,  sus- 
tained that  part  of  the  summons. 
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1546.  Th6  Tenants  of  CaLBERSPETH  against  Lord  Home,  &c. 

In  an  action  of  8pul3de  pursued  by  the  tenants  of  Colberspeth  against  the 
Lord  Home  and  the  master  his  son ;  Excepted,  That  the  pursuers  had  re- 
nounced wiHingly  all  actions  of  spuilyie  they  could  pretend  against  the  de- 
lenders,  and  produced  an  instrument  of  renunciation  made  by  them.  Replied, 
That  they  haa  done  it  per  metum  illattim.  Duplied,  Quod  metus,  via  exceptioniSf 
non  esset  admittendus,  sed  qwd  deberent  ex  eo  agere,  per  viam  actionis,  quod 
metus  causa,  ad  retractandam  renunciationem  prcedictam.  The  Lords  found, 
^iiod  de  metu  opponi  posset  per  vumi  actionis^  esceptionis,  vel  replioce,  ad  libitum. 
Jiixta  Jura  ff.  quod  Met.  Cau.  and  de  Dol.  Mai.  et  Met.  Except. 

Page  109. 


1546.  The  Queen's  Advocate  against  David  Weems. 

The  Queen's  Advocate  summoned  David  W^ems  to  produce  an  instrument 
of  sasineof  his,  and  to  hear  and  see  it  civilly  improven.  Alleged,  That  he 
was  minor,  et  agebatur  hie  super  fuereditafe  sua  et  annullatUme  suce  sasirue 
hmreditariw ;  super  qua  non  tenebatur  placitare.  The  H-fOrds  repelled  the  al- 
legeance;  rkom  iniquum  censuersmt,  ut  minor,  ex  suo  suorumve  dolo  autfraude,  (in 
confectione  falsi  instrumenti^J  reportaret  commodum.  Turn  etiam  periculum  erat 
in  mora,  si  improbatio  differretur  in  perfectam  cetatem  illius  ;  nam  interea  possent 
testes  instrumentarii  perire,  et  sic  instrumentum  nunquam  posset  improbari. 

Page  165.    , 


1546.  The  Laird  of  Halton  against  Andrew  Murray.  : 

•  •       '■ 

The  Laird  of  Halton  pursued  Andrew  Murray  before  the  Lords,  for  trou- 
bling him  in  his  possession  of  certain  lands  proper  to  him,  as  he  alleged.  Du- 
ring the  dependence  of  this  cause,  Andrew  Murray  raised  letters  of  cognition 
before  the  sheri£^  upon  his  possessiop'of  the  same  lands,  being  common  to  him  as 
parts  and  pertinents  of  his  lands  of  Blackbarony.  Halton  sought  the  letters  of 
cognition  to  be  suspended,  because  they  were  prejudicial  to  his  summons  first 
raised  and.  depending ;  quia  sententia  lata,  in  causa  cognitioms,  pareret  ex* 
ceptionem  coram  DD.  in  causa  mokstationis.  The  Lords  thought  the  cogni- 
tion, raised  in  prejudice  and  defraud  of  the  action  of  molestation  intented ;  and 
tiierefore  auspended  it  till  the  other  was  discussed. 

P(j(ge  215. 


J     » . 


"  I. 


1«47.  "  March  10. 
N«  SOUGHT  to  be  served  heir  to  his  father  in  certain  lands ;  and  the  inquest 
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served  him  negatively ;  because  he  neither  produced  his  father's  charter  nor 
sasine.  This  service  wdjs  craved  by  him  to  be  reduced,  because  he  produi^ed 
before  the  Lords  a  decreet  of  theirs  j  whereb/  they  had  decerned  the  su- 
perior of  the  same  lands  to  infeit  the  pursuer's  grandsire  in  them, .  to  be 
holden  blench.  Ifem^  Another  decreet  wherein  the  same  superior  did  judi^ 
daily  confess  that  he  had  infeft  the  pursuer's  father  in  the  same  lands,  c<m* 
form  to  the  tenor  of  the  first  decreet,  with  a  precept  of  sasine  of  the  said  su- 
perior's for  giving  of  sasine  to  the  pursuer's  fathen  More,  a  decreet  of  tran* 
sumpt  of  a  pro&ecal  before  ihe  commissary  of  Duttkeld,  wherein  was  con* 
tained  a  sasme  given  by  virtue  of  the  former  precept  of  the  superior's.  JS.r  his 
judiciis  licet  nullum  instrtmentum  publicum  estaret.  The  Lorda  reduced  the 
service  and  retour. 

PageSO. 


1550.    December  l6.    The  Tutor  of  Pftcue  against  Lord  Gray. 

Ivf  an  action,  pursued  by  the  Tutor  of  Piicur  agmnst  the  Lord  Gray,  for  burn- 
ing of  Dundee,  it  was  observed,  that,  in  pradiis  urbaniSf  three  quarters  being 
bounded  in  the  libel,  it  was  sufficient,  though  the  fourth  quarter  was  not 
bounded  nor  expressed. 

Page  84. 


1552.    December  6. 

It  is  enough  to  prove  one  heir  to  his  father,  &c.  by  production  of  a  decreet 
given  either  with  him  or  against  him  as  heir  to  his  father,  &c.  though  there  be 
neither  retour  nor  sasine  shown. 

Page  137. 


1555.    January  28.        The  Laird  of  Cragyhall  against 


The  Laird  of  Cragyhall  having  analyied  certain  lands  to  B.  under  reversion ; 
as  he  was  pursuing  a  declarator  of  redemption,  and  had  consigned  the  mon^, 
it  happened,  at  the  burning  of  Edinburgh,  that  this  reversion  was  lost ; — theii 
Cragyhall  summoned  B.  to  hear  and  see  the  tenor  of  the  reversion  proven  by 
witnesses  j  which  he  having  sufficiently  proven,  and  obtained  decreet  thereupon, 
and  letters  in  four  forms,  he  charged  B.  to  make  him  a  new  reversion  conform  to 
the  old ;  which  he  refusing  to  do,  disobeyed  the  charge,  and  passed  to  the  horn. 
Then  Cragyhall  called  him  before  the  Lords,  either  to  make  him  a  new  rever- 
sion, or  else  to  hear  and  see  it  decerned  by  the  Lords,  that  the  first  decreet 
should  have  the  strength  and  force  of  a  reversion,  and  be  as  sufficient  to  redeem 
the  said  lands,  as  if  it  were  a  sufficient  reversion  made  by  the  defender. 
AVhich  the  Lords  sustained.  P^e  805. 


1565;  SPOTISWOODE^  117 


1565.    Jamtary  9Q.    The  Convent  of  Sx.  Andrew's  against  The  Bishop. 

The  Bishop  of  St  Andrew's  alleging  the  profit  of  the  priory  thereof  to  belong 
to  him  by  the  Prior  of  St  Andrew's,  his  being  at  the  horn  year  and  day ;  made 
arrestment  of  the  whole  farms  and  duties  of  the  priory.  This  arrestment  was 
sought  to  be  loosed  at  the  convent's  instance,  who  alleged  that  the  bishop 
could  not,  by  virtue  of  his  regality,  arrest  the  profits  of  the  said  priory,  nor  in- 
tromit therewith  as  escheat,  K>r  any  fault  done  by  the  prior,  without  the  said 
omvent  had  consented,  and  had  been  partakers  thereor  $  for  all  the  lands  and 
teindsy  &c«  doted  to  their  place,  were  given  for  the  upholding  of  the  place 
and  convent  serving  God  therein,  and  nothing  given  to  the  prior  in  particular, 
who  was  bat  a  minister  and  officer  to  them.  The  Lords  found  this  allegeance 
relevant^  and  assoilyied  them. 

Page  101. 
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1565.    Juhf  6.        Umphret  Cunningham  against  N.  Macecallot. 

In  an  action  of  spulyie,  pursued  by  Umphrey  Cunningham  against  N.  Mack- 
caUot,  the  pursuer,  in  termino  ad  probandttm,  produced  four  witnesses.  Ex- 
cepted, That  they  were  at  t^e  spulyie  libelled,  and  partakers  of  the  same ;  so 
that  they  might  relieve  themselves  by  their  depositions.  Replied,  That  in 
spulyies  and  other  crimes^  all  were  alike  guilty ;  and  one  being  convict,  that  re- 
lieved not  the  resL  In  respect  of  whiw  reply,  the  Lords  admitted  the  wit- 
nesses. 

Page  89. 


1565.    July  SO.  DuNiPACE  against  Lord  Ochiltree. 

In  an  action  of  warrandice  moved  by  Dnnipace  against  my  Lord  Ochiltree, 
for  warranting  to  him  the  lands  of  Sethes,  sold  by  the  defender's  father  to  Mr 
David  Spence,  minister  of  Flisk^  who  had  resigned  the  same  in  the  king's  hands 
for  infeftment  of  the  same  to  be  given  to  the  pursuer's  father  ; — ^the  pursuer,  to 
verify  his  allegeance,  produced  a  charter,  given  by  the  defender's  father  to  Mr 
David  Spence,  but  had  no  sasine  to  show  tliereupon.  Alleged,  That  a  bare 
charter,  though  it  was  sufficient  to  give  a  day  to  call  a  warrant,  and  would  also 
give  action  to  compel  the  giver  to  give  a  sasine,  jet  it  was  not  sufficient  to  ob- 
tain warrandice,  because  it  was  not  plena  vendition  nulla  sasina  et  traditione  sub- 
sequuta.  Answered,  That  emptio  et  venditio  solo  consensu  perficiuntuvt  et  talis 
emptio  parit  actionem  de  evictione  j  and  so  the  buying  and  selling,  being  verified 
by  the  charter,  warrandice  behoved  to  follow,*  especially  an  obligation  of  warran- 
dice  being  contained  in  the  charter.  The  Lords  found  that  the  defender  was 
not  subject  in  warrandice  by  virtue  of  that  charter,  whereupon  there  was  no  sa- 
sine produced ;  because,  the  naked  charter  did  not  transfer  dominium,  et  sic  non 
erat  perfectus  contractus ;  though  it  appeared,  by  Mr  David's  resignation  and 
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Dunipace's  (fatlier  and  son  J  long  possession  following,  that  there  was  a  sasine 
given;     Yet,  because  it  was  not  produced,  the  allegeance  was  sustained. 

Page  558. 


1565.    November  €8.    John  Formak  against  His  Uncle  Georgi:. 

There  was  an  action  pursued  by  John  Forman  against  his  uncle  George,  to 
whom  he  had  made  alienation  of  a  tenement  in  the  Cannongate,  to  hear  and  see 
the  same  reduced  and  declared  to  be  null,  with  all  that  followed  thereupon ;  be- 
cause the  said  alienation  was  made  by  the  pursuer,  he  being  a  pupil  within  thir- 
teen years  of  age,  not  being  authorized  by  a  decreet  of  the  luage  interponed 
thereto,  and  no  profit  redounding  to  him  thereof.  Alleged,  That  the  libel  was 
not  relevant,  in  so  far  as  it  concluded  only  nullity,  atid  craved  not  to  be  re- 
stored in  integrum  by  reason  of  Jbiis  enormous  hurt  and  lesion,  which,  by  the  re- 
ceived practique,  he  should  have  libelled.  This  allegeance  was  found  relevant, 
and  the  defender  assoilyied  from  the  summons,  as  they  were  libelled. 

Page  SOa 


1566. 

A  coNTEKTioN  being  between  a  tutor  testamentar  and  a  warda[tar,  about  the 
keeping  of  the  person  of  a  pupils  the  wrardatar  was  preferred,  and  ordained  to 
have  the  keeping  of  him  during  the  time  of  the  ward. 

Page  21 L 
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Where  a  party  is  obliged  to  another  Ijy  virtue  of  a  contract,  (as  if  one  hath 
obliged  himself,  by  contract  of  marriage,  to  infeft  the  children  begotten  of  that 
marriage,  in  all  lands  conquest  by  him  during  the  said  marriage,)  Uiere  needs  no 
declarator  proceed,  (as  to  what  lands  were  acquired  tiiat  time  j)  but  he  may  pur- 
sue for  fulfilling  the  contract  itself. 

Page  OS. 


1583, 

An  exception  ugainflt  a  spuilvie  (that  the  goods  were  sold  and  delivered  by 
the  pursuer  to  tiie  defender,  which  was  observed  to  be  proven' jper  scripta^)  ad- 
mitted, notwithstanding  thsit  it  was  contrary  to  the  libel ;  because  of  the  proba- 
tion by  writ. 
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TTitjiirsjiaTio  de  ^Uor  with*  any  one  of  the  defenders,  (either  prinxupal  or  ac- 
complices,)^ extinguisheth  the  ^hole  action,,  howbeit  the  pursuer  insist  only 
against  the  rest,  and  summoned  not  him  with  whom  he  hath  agreed. 

Page  88. 


Ii7  an  action  of  ejection,  the  pursuer's  title  being  quarrelled  as  not  competent 
to  ber  after  her  husband's  death  ;  some  of  the  Lords  were  of  opinion,  that  the 
wife^  having  continued  her  possession  after  her  husband's  death  certain  years, 
she  should  have  beea  orderly  put  therefrom,  and  not  violently  ejected,  albeit 
^e  had  na  title }  for,  of  the  law,  ejicitur  is  qui  possidet^  sive  naturaliter  sive  ci- 
viiiter  possideat  ;''^1j.  L  ff.  de  Vi  et  Arm.  j — et  glossa  interpretatur,,  sive  juste  sive, 
irytiste  possideat.  Others  thought  her  in  no  better  case  than  a  liferenter ;  and  it 
is  mantjfesti  juris  et  quotidiance  praxis  that  the  fiar  may  put  to  his  hand  after  the 
expiring  of  the  liferent,  without  any  warning.  The  Lords  at  last  could  not  give 
her  action  without  a  title.. 

Page  91. 


15&9;  The  Laird  of  Craig  against  Ogilvie  of  Pouriev 

PouRiE  Ogilvie  being  pursued  by  the  Laird  of  Craig  for  delivery  of  the  house 
of  Craig  ;  excepted,  'fiiat  the  pursuer's  father  (to  whom  he  was  heir,  at  least 
had  behaved  himself  as  heir,)  had  set  to  him  a  tack  of  the  mains  and  house  of 
Craig ;  et  sic  quern  de  evictione  teneret  actio,  eundem  ah  agendo  repellit  exceptio. 
He  qualified  gestionem  pro  Juerede,  by  meddling  with  the  heirship  goods,  as 
beds,  boards,  &c.  Replied,  That  the  excipient  could  not  allege  intromission 
with  any  heirship  goods  ;  because  the  pursuer's  father  died  at  the  horn,  and  so 
all  his  goods  pertained  to  the  king  and  his  treasurer.  Duplied,  That  the  hom- 
ing couid  never  purge  Jiictum  ejus  qui  pro  hcerede  se  gessit,  by  intromitting  with 
his  goods,  which  were  his  the  time  of  his  decease.  The  most  of  the  Lords 
found  that  the  horning  took  away  all  intromission  with  heirship  goods ;  in  re« 
spect  that  he  who  deceaseth  at  the  horn  can  have  no  heirship  goods. 

Page  148. 


lj;8&«  Maxwell  against 


One  Maxwell  offering  to  improve  a  letter  of  tutory  testamentar,  made  by  the 
Laird  of  Stanky,  jper  testos  insert os,  &c.  the  witnesses  denied  all  that  they  knew 
any  thing  thereof  j  yet,  in  respect  the  body  of  the  testament  was  written  and 
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subscribed  by  the  defunct  himself,  (as  was  perfectly  known  to  every  one,)  the 
Lords  assoilzied  from  the  improbation ;  for  it  is  the  custom  of  genuemen,  &c. 
to  make  their  latter  wills  in  secret  while  they  are  in  life,  and  calfnone  thereto ; 
and  so  may  be  called  testaments  in  procittctu^  potiusjucta  quam  nuncupatha^  et 
cum  solennitatibiLS  injure  reqtUsitis.  Page  l&J. 


1583.  George  Knoli.s  against  Richard  Irving. 

In  an  action  between  George  Knolls  aiid  Mr  Richard  Irving,  an  ex- 
ception and  dupl^  being  admitted  to  the  defender's  probation,  the  pursuer  in 
the  mean  time  raised  a  new  summons  super  eadem  re,  et  eodem  mode  agendi  M- 
riatis  nonnulUs  circumstantUs :  Upon  the  which  summons  there  was  aJl^ad  no 
process,  in  respect  of  the  state  of  the  former  process ;  yet  it  was  found  that  1^ 
pursuer  might  renounce  his  instance,  and  pass  from  his  libel  and  reply,  aaaie  as- 
signatum  terminum ;  nevertheless  refunding  to  the  defender  his  expenses,  at  tl^ 
sight  of  the  Lords.  Ptige  197* 


1585. 

In  a  reduction  of  a  decreet,  the  summons  and  executions  being  craved  to  be 
produced  now  in  secunda  instantioj  and  after  fourteen  years'  space,  because  the 
pursuer  was  never  summoned  to  the  giving  of  the  decreet,— the  Lords  would  not 
astrict  either  the  defender  or  the  clerk  to  produce  them  after  so  long  a  time ;  hot 
thought  the  decreet  that  bore  the  compearance  of  parties  sufficient. 

Page  d48. 


158.3.  BoTHWEL  against  The  Bishop  of  Orkney* 

The  Bishop  of  Orknev  having  obtained  a  decreet  against  an  uncle  of  his  own 
called  Bothwel,  this  Bothwel  got  that  same  decreet  reduced  thereafter  upon  this 
reason :— That  he,  being  out  of  the  country,  in  Almain,  animo  remaatendiy  where 
he  had  dwelt  for  the  space  of  15  years,  it  was  not  enough  to  summon  him  upon 
sixty  days ;  but  he  shoidd  have  been  summoned  so  that  the  same  might  have 
come  to  his  knowledge. 

Page  819. 


1 583.    January.   The  Hkhithix  trf*  Murkat  against  The  Tutor  of  Sanquhar. 

A  tack  during  will  and  pleasure  lasteth  no  longer  dian  the  setter's  lifetime, 
quia  voluntas  morte  extinguitur. 

Page  3^. 
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ISBS.    February. 

-  One  may  pass  from  an  exception  or  I'eply  admittied  to  his  probation^  if  there 
be  no  term  assigned  for  proving  thereof;  because  found  that  there  is  no  iitiscon* 
-testation,  unless  a  term  be  assigned.  Communis  tamen  est  Doctorum  opinio^  quod 
-exceptione  peremptoria  propositat  quce  toUit  Ubellum  et  condemnationem  litis, 
temper  sit  Utiscontestatio.  . 

Page  197^ 


1583.    February.    Ker  of  Mersington  against  Ker  of  Shaw. 

» *  Ker  of  Mersington  having  obtained  a  decreet  of  non-entry  of  the  lands  of 
'Dalcosie,  with  the  tower  and  fortalice  thereof,  pursued  Ker  of  Shaw  for  delivery 
of  the  house  to  him  upon  six  days*  warning.  Excepted,  That  the  pursuer  had 
no  action  for  delivery  of  the  house  by  that  order ;  but  it  behoved  him  to  make 
warning,  or  apprise  the  lands,  and  obtain  sasine  first,  and  then  seek  the  delivery 
ef  the  house/  Replied,  That  he,  being  donatar  to  the  gift  of  non-entry,  and 
having  obtained  decreet  thereupon,  had  as  good  right  to  pursue  by  virtue  there^ 
of,  as  if  he  had  obtained  the  gitt  of  a  ward.  The  order  was  found  good,  and 
that  the  house  should  be  delivered  without  any  warning,  by  the  chancellor'ii^ 
vote.. 

Page  218. 


1583.  June.   Euphame  Macealzean  and  Patrick  Moscropt  against  William 

Napier  of  Wrights-houses. 

Euphame  Mackalzean,  as  nearest  and  lawful  heir  to  Mr  Thomas  her  father, 
and  Patrick  Moscropt,  her  husband,  for  his  interest,  pursued  William  Napier  of 
Wriglits-houBesfor  the  bygone  annual-rents  of  1000  merks  laid  upon  his  land  by 
her  father,  whereof  he  received  infeftment  and  sasine,  to  be  holden  blench  of 
William,  as  superior.  Alleged,  She  could  not  have  the  annual-rents  for  the  space 
of  three  years,  during  which  the  said  infeftment  of  annual-rent  was  in  non-entry, 
and  so  belonged  to  the  defender,  as  superior.  Replied,  He  could  not  retain 
those  three  years*  annuaUrents  in  his  own  hands  by  reason  of  non-entry ;  because 
he  was  bound  to  warrant  the  pursuer's  infeftment  of  annual-rent  from  all  wacds, 
non-entries,  &c.- — et  sic  quern  de  evictione^  &c.  Duplied,  In  so  far  as  he  was 
bound  to  warrant  it  from  non-entries,  that  behoved  to  be  understood  of  such  as 
came  by  him,  or  by  his  deed  and  occasion  j  but  this  non-entry  came  by  the  pur- 
sufer*s  self,  et  ob  negligentiam  haeredis.  Jus  suum  minime  prosequentis ;  for  she 
might  have  sought  the^superior  to  have  entered  her,  and  used  the  ordinary  re- 
medy for  the  same.  Triplied,  That,  albeit  the  fault  proceeded  not  from  him, 
yet  there  was  no  reason  that  he,  having  received  another's  silver,  sliould  retain 
the  profit  thereof  in  his  own  hands,  et  sic  locupletaretur  cum  alteriusjactura  ;  for 
it  was  not  alike  in  infeftments  and  alienations  of  annual*rents  received  by  a 
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vassal  titulo  oneroso,  as  in  other  heritable  infeflments  and  dispositions  made  hy 
superiors  to  vassals  tituh  lucrativo,  or  at  least  for  service  witoout  any  sums  of 
money  debursed;  and  also,  it  was  notour  that  the  pursuer  was  hindered  ta 
enter  heir  to  her  father  legitimo  impedimento,  quia  obfecta  ftdt  iUi  qtuesth  nata^ 
Uum,  by  Mr  Henry  Mackalzean,  before  the  commissaries,  and  she  summoned  to 
hear  herself  declared  bastard  }  in  respect  whereof  her  lying  out  could  not  pre- 
judge her ;  but  now,  after  she  is  declared  heir,  debet  recuperare  fructtu  kesredi- 
tatisjacentis*  The  Lords  found,  that,  duripg  the  time  or  the  non^entry,  the 
nual-rents  belonged  to  the  superior. 
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One  being  pursued  to  flit  and  remove  from  a  mill  and  dean  lands  ?  AUeged» 
That  she  was  heritably  infeft  in  the  same  by  the  pursuer's  predecessor*  Ba- 
plied.  That,  since  that  infeftment  and  sasine  following  thereupon^  she  had  taken 
tack  and  assedation  of  the  same  j  and  no^  having  acknowledged  herself  once  to  be 
tackswoman,  she  behoved  to  remove  after  the  iah  of  the  said  tack.  IXiplied^ 
That  her  heritable  right  and  infeftment  could  not  be  prejudged  by  the  tack,  attd 
that,  in  a  removing,  the  exception  of  An  heritable  right  and  sasine  before  the 
warning,  will  ever  stop  the  removing.  Triplied,  That,  by  the  common  law.  Si 
quiSf  cwduetkmis  titrdo  agrum  vd  aliam  quamcunque  rem  aecepH^  possessitmem 
prius  restiiuere  debet,  et  turn  de  proprietate  Utigare.  C.  Locati,  The  Lords 
dec^ned  her  to  flit  and  remove,  without  prejudice  to  her  heritable  right  injtuR'^ 
^0  peiitoria. 

Page  B^ 


1583%    November.     Scott  of  Spencerfeilb  against  The  Laibb  of  Babk- 

BOUOAIX. 


Soott  of  Speneerfeild 


Bambougall,  hi9  sciperioc^  who  had  sununoned  him ,  before  bis  own  faaifie,  to 
hear  sUnd  see  Ms  land  decerned  in  non^entrir,  some  a£  the  Lords  were  of  opinion 
that  it  agreed  with  the  law  and  daibf*  practick,  that  the  superior  nngkt  be  jodge^ 
and  had  ordinary  jurisdiction  between  him  and  his  vassal,  (except  Ae  qaestion 
resulted  upon  heritable  right ;)  for,  sicteti  habebat  jtms^ictimietm  vgluatatiam  in 
the  receiving  and  entering  of  hia  vassal,  jto  hefbebatjurisMcikmem^  conienti&sam, 
if  the  vassal  paid  not  his  duties  aad^  homages.  Othevs  thougl^i  it  via  warn  rea- 
sonable that  he  sboi^  be  judge  M  agereiur  de  mo  c9mnt4^do  /  and  so  dbe  IxH 
wa^  granted. 
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having  pursued  another  for  the.  cutting  and  destroying  of  certain  corns 
growing  on  his  ground,  and  also  for  wrongous  molestation  of  him  therein,  con-^ 
duded  likewise  to  hear  and  see  the  defender  ordained  to  desist  and  cease  from  * 
the  violent  occupation  thereof; — it  was  alleged  against  the  libel,  that,  in  so  far 
as  it  concluded  Doth  cutting  and  destroying  of  corns,  and  to  desist  and  cease 
£rom.  occupation  of  the  ground,  that  it  was  irrelevant,  et  quod  esset  inepta  actio^ 
num  eumutatio.  Answered,  The  accumulation  might  stand  in  law,  quando  ei 
mdemfojcto  plura  et  diversa  a^endi  jura  competunt^  ut  in  prcesenti  casu.  Which, 
vas  aiwutted  by.  the  Lords^  and  the  libel  found  relevant* 
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1584.    March  S.        ■  against  The  Tuxoe  of  Cassu^. 

The  Lords  of  Session  maj  not  suspend  any  decreet  given  by  the  Lords  of 
Privy  Council,  neither  are  judges  competent  thereto.  But  the  Lords  of  Privy 
Council,  themselves  are  only  judges  to  all  controversies  and  debates  arising, 
upon  any  decreet  given  b^  themselves  j  Bal.  16,  12.  According  hereto,  Sd 
March  1584,  the  Tutor  of  Cassils  having  obtained  a  suspension  of  a  decreet 
given  against  him  bv  the  Lords  of  Privy  Goundl,  they,  notwithstanding  there* 
ef,  ordained  their  decreet  to  be  put  to  further  execution,  and  discharged  the 
Lords  of  Session  to  proceed  to  tne  discussing  of  the  said  suspension  ^  which 
thev  did  annul  and  discharge  in  aU  time  theresuter. 

See  Laird  of  Halkerton  against  his  Wife,  20th  Marx^h  1627 ;  infra. 
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N.  heritable  proprietor  of  the  lands  of  O.  sought  a  decreet  of  molestation  ob- 
tained by  his  author,  to  be  transferred  in  him  acti'vL  Alleged,  That  decreet 
could  not  be  transferred,  because  it  was  personal,  and  only  competent,  tarn 
active  guampassivi^  to  the  persons  and  their  heirs  between  whom  it  was  given. 
Replied,  Albeit  the  action  of  molestation  might  be  thought  in  some  case  per^ 
^on^l,  yet,  it  was  according  to  the  law,  actio  personalis  in  rem  scripta,  et 
transit  in  singularem  successorem.    The  Lords  repelled  the  allegeance. 
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1585. 

A  WOMAN  beiiig  left  tutrix  testamentar  by  her  husband  to  her  own  children^ 
with  provision  that  her  tutory  should  not  expire  though  she  married  again  jr— 
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the  Lords  found,  that,  notwithstanding  thereof,  the  common  law  should  take 
place,  which  was  made  for  the  will  and  preservation  of  pupils  and  their  gear, 
€t  sic  provisio  hominis  non  ^wtuUt  provisionem  legis. 

Page  346. 


1588.     • 

Defences  in  a  summons  of  violent  profits,  1588.  ImOk  Accepted  the  suih- 
ihons  for  one  of  the  defenders  who  was  charged  as  heir  to  his  father  j  at  least 
lawfully  charged  to  enter  heir  j  at  least  who  had  behaved  himself  as  heir  by  in- 
tromission with'his  goods  and  gear ;  at  the  least  was  universal  successor  to  hira 
tittclo  lucrativOf  &c.  and  offered  to  renounce,  ^do.  Where  he  is  caUed  univer- 
sal successor,  the  pursuer  should  declare  wherein.  Replied,  He  shall  prove 
this  last  in  termino  probatorio.  Ordained  to  condescend,  in  special,  wherein 
the  defender  was  universal  successor,  and  ordained  Sharp  to  bring  a  special  pro* 
curatory  from  the  defender  to  renounce  in  termino  probatario,  which  should  be 
taken  to  prove  him  universal  successor.  - 

After  other  frivolous  exceptions  against  the  libel,  &c.  the  summons  w^re 
admitted  to  probation;  with  reservation  of  the  modification  of  the  violent  profiu 
to  the  Lords  themselves. 
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1590.  William  Home  against  The  Laird  of  Mellerstanes. 

William  Home  pursued  the  Laird  of  Mellerstanes,  to  hear  and  see  the^tenot 
of  a  tack  proven  ;  arid  likewise  he  pursued  Nicoll  Caimcross  for  exhibition  and 
delivery  t)f  the  same  tack,  alleging  it  to  be  in  his  hands.  Alleged,  That  thir 
two  actions  were  incompatible,  and  so  the  pursuer  could  not  pursue  both  the 
ways.  Answered,  That  it  was  inter  diversas  personas  et  non  eodem  modo  agendi^ 
The  Lords  found  that  the  pursuer  behoved  to  take  him  only  to  one  of  themj 
and  so  he  insisted  to  prove  the  tenor. 
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1590.  John  and  Magnus  Arthur  against  Geddies  and  Wallets. 

Mr  John  and  Mr  Magnus  Arthurs  pursued  the  Geddies  and  the  Wallets  in 
St  Andrew's,  and  their  cautioners,  for  the  contravention  of  a  decreet-arbitral, 
by  whidi  they  were  decerned  to  be  banished  the  country  for  certain  years,  or 
during  the  will  of  the  pursuers,  and  not  to  resort  M^thin  a  mile  of  St  Andrew's, 

under  the  pain  of Ub.    Alleged,  That  the  decreet  was  null,  in  so 

far  as  it  had  prescribed  a  pain  of  banishment,  which  no  private  man  could 
do  by  law,  cum  de  jure  non  sit  singutts  concedendum  quod  per  magistratiisjleri 
potest :  nevertheless  the  Lords  repelled  the  exception,  in  respect  they  thought 
^  it  a  part  of  the  assythment  made  to  the  party,  1590,  and  that  it  was  qtcasi  volun- 
tarium  exilium^ 
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Hugh  SomisKvu.  against  Dickson. 


<  

In  a  removing  pursued  by  Hugh  Sommervil  against  a  woman  called  Dickson, 
^o  flit  and  remove  from  a  coal  in  Gilmorton :  alleged^  That  the  coal-heugh  was 
in  the  lands  pertaining  to  the  Lord  Sommervil  and  the  Laird  of  Niddrie,  pro  in* 
diviso  /  80  that  the  CDal  under  the  earth  behoved  to  be  ruled  according  to  the  su- 
perficies of  the  land  above  the  earth  ;  and  so  the  defender  could  not  remove  be- 
tQve  the  division.  The  Lords  found  that  the  consequence  was  not  good,  viz. 
that  the  division  of  coals  should  be  ruled  like  that  of  the  land  ;  for  they  are 
things  that  are  divided  numero  et  mensuraj  by  chalders  and  loads  that  come  out 
of  them  ;  and  so  decerned  to  flit  and  remove. 

De  Carbonibus  et  Carbonariis^  vid.  late  Cr.  U  2,  D.  6. 
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1590.    David  Balfour  against  The  Com^viendator  of  Cambuskenneth. 

David  Balfour  pursued  the  Commendator  of  Cambuskenneth  for  spoliation  oi 
*a  bonnet-case,  wherein  there  was  contained  an  obligation  made  to  him  by  the 
•conimendator,  for  setting  to  him  a  nineteen  years'  tack  of  the  teinds  of  the  kirk 
of  Tullibody,  &c.  The  spuilyie  being  proven,  the  quantity  thereof  was  referred  to 
the  pursuer's  oath ;  which  being  taken,  and  decreet  given  thereto,  the  com- 
mendator pursued  him  to  hear  and  see  the  said  decreet  declared  null,  in  respect 
.that  it  was  ultra  libeUdta^  because  David  had  given  his  oath  otherwise  than  was 
.expressed  in  his  summons ;  for,  in  the  libel,  he  made  mention  <^  an  obligation 
*made  for  setting  of  a  tack  to  David  Balfour,  elder,  his  heirs  and  assignees,  with 
this  limitation, — when  the  commendator  had  power  to  set  tacks  t^  the  lands  ; 
<and  in  his  disposition  he  declared  the  tack  should  be  set  to  David   Bal- 
four, elder,  and  to  David  Balfour,  younger,  his  heirs  or  assignees,  without  the 
foresaid  limitation,  et  sic  ultra  UbeUata.    Answered,  That  the  decreet  ought  to 
be  taken  away  via  ordinaria  by  reduction,  and  not  by  way  of  nullity.    The 
Lords  found  that  the  dedaration  could  not  debord  from  the  libel ;  and,  in  so  far 
as  it  was  otherwise,  found  the  decreet  null  in  that  part,  but  not  in  totum. 

Page  89. 


•1590. 


Elphinston  against  Balfour. 


David  Balfour  having  used  certain  executions  of  a  summons,  which  were  ci- 
villy improven  before  the  commissaries^  Michael  Elphinston  obtained  the  gift 
of  his  escheat,  and  thereupon  intented  a  special  declarator.  Alleged  by  David, 
That  his  goods  could  not  fall  under  escheat,  except  he.  had  been  convicted  cri- 
minally of  falsehood.    Yet  the  Lords  found  the  contrary. 
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1 590.  NswTQv  agama  llie  TuTOft  of  Lanotok. 

Thb  tutor  of  Langton  being  purtued  by  one  Newton  tor  die  spuUyie  of  eer-^ 
lain  goodg,  corns,  and  cattle  f  AUegedt  That  the  purauer  having  committed  a 
slaughter,  the  defender,  being  sheriff  of  Berwick  during  the  minority  of  LftDg*- 
ton,  intromitted  with  the  said  goods,  and  gear  by  virtue  of  his  office^  and  offered 
that  which  was  extant  again.  Answered,  That  the  Act  of  Parliament  gave  no 
power  to  sheriffli  to  intromit,  but  only  to  arrest»  especially  the  party  not  being 
convicted.    In  respect  of  which  reply  die  exception  waa  s^eUe<L 
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1591*  David  Wood  of  Craige  against  David  Moncvr. 

Ro6i»L  Wood  of  Craige,  liferenter,  contracted  with  his  son  David,  fiar,  to  ex*^ 
camb  the  lands  of  G.  with  the  lands  of  D.  during  their  lifetime ;  in  the  whiclb 
contract  it  was  provided,  that  the  tenants  and  possessors  of  the  lands  should  not 
be  removed,  but  should  continue  in  their  possessions  as  laqg  as  their  tadk  last- 
ed which  they  had  to  run.  After  both  their  deceases^.  David,  the  fiar's  soq^. 
warned  one  David  Moncur,  tacksman  of  the  lands  of  C».  to  flit  and  remove* 
Excepted,  That  he  ought  not,  because  he  had  tacks  for  terms  to  run,  set  to  hkn* 
by  the  pursuer's  father,  to. whom  he  was  heir,,  and  so  behoved  to  warrant  the 
same. '  Replied,  That  any  tack  he  had  was  by  virtue  of  the  excambion»  and  Hm 
excambion  being  made  but  for  the  lifetimes  of  the  two  contractors,  it  could  not 
be  extended  to  a  third  person^  not.  being  a  contractor,  nor  anv  mention  beii^ 
made  of  him  in  the  said  contract  Duplied,  That,  albeit  the  defender  was  not 
contractor,  yet  there  was  a  provision  made  in  the  same  in  his  favours^  that  his 
tack  should  be  kept  to  him,  which  provision  the  complainer  should  keep  to  hin^ 
he  being  heir  to  his  father.  The  !uDrds  found  that  the:  provision  oug^t  to  be 
extendM  to  the  third  person,  being  tackamah*.. 
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1591.  Colonel  Stuart  gainst  The  Tenants  of  Houstok*. 

CoLONEL  Stuart,  cessioner  and  assignee  constituted  by  John  Steil  to  his  life- 
rent of  the  lands  of  HoustWt  warned  certain  tenanli  to  flit  and  remove.  £j|- 
cepted,  That  they  had  tacks  for  terms  to  run,  from  them  who  had  right  to  set 
them,  viz.  Mr  John  Sharp,  who  was  heritable  proprietor  of  the  said  lands,  and 
who  had  been  in  possession  of  tiiem,  he  and  his  authors,  for  the  qpaee  of  thirty- 
eight  years.  Replied,  That  any  infefbi^nt  Mr  John  or  his  authors  had,  tiSie 
same  proceeded  from  Matthew  Hamilton  of  Milhum,  unto  whom  the  cedent  John 
Steil  disponed  these  lands,  with  reservation  of  his  own  lifenent ;  and  so  Mr 
John  or  tiis  authors  could  be  in  no  better  case  than  he  to  whom  the  first  aliena- 
tion was  made.  Duplied,  That,  according  to  the  common  law  and  daily  prac- 
tice,  the  defenders  and  their  authors,  being  so  long  in  possession  by  virtue  of 
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tides  standing  unreduced,  without  any  reservation  of  Jiferent,  they  could  not 
lie  Gompellea  to  enter  in  Question  of  their  ri^ts  tnd  titles^  but  behoved 

Saudere  privilegio  interdictij  uti  possidetis.  To  all  this  it  was  answered.  That 
(r  John  Sharp  could  never  be  heard  to  say  against  the  reserved  liferent  of 
John  Steil  in  Matthew  Hamilton's  infeftment }  necause  he  had  used  the  laid 
infeftment  judioMiUyf  and  had  obtained  decreet  and  senttdce  by  virttie  thereoff 
in  00  far  as  the  Lords  had  decerned  a  reversion  given  by  John  Hamilton  of 
Shawton,  (who  was  author  to  Matthew,)  to  appertain  to  him,  tanquam  jus  su^ 
perveniens  et  quod  accreverat  iUi^  because  he  had  bought  the  lands.  And  so, 
having  both  judicially  confessed  the  said  liferent,  and  having  allowed  the  in* 
feftment  whereinto  it  was  reserved,  and  having  also  reported  commodity 
by  virtue  thereof,  he  behpved,  ejc  necessitate^  to  abide  by  the  same,  and  6cmse- 
^uently  to  fulfil  the  reservation  of  the  liferent  specifled  therein.  The  Lofdfl^ 
in  presentia  regis,  admitted  the  exception  qualified  with  the  thirty-efght  years 
possession*    NormuUi  DD.  contra. 
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1620.    Jamtmy  9<    The  Lahid  cjS^  CLACKHaKav  Mgaifat  Jmueb  Ai^lasixesv 

The  Laird  of  Balnamoon  having  united  the  mains  of  Balnamoon  and  other 
lands  lying  contiguous  to  It,  wlthtn  tlie  parish  of  Menmuir,  in  a  barony 
o^ed  the  barony  of  Menmuir,  I6l0:  Long  after,  he  gives  an  infeftment  of  an 
annual-rent  of  600  merks  to  the  Laird  of  dbckmanaoy  to  be  uplifted  out  oi*  the, 
lands  and  barony  of  Balnamoon,  lying  within  the  parish  of  Menmuir.  When 
Qackmaaaa  sougbt  the  ground  to  be  provided  fcfir  hie  aiuaual-«reiit,  it  wae  al* 
l^ed  hr  James  Attardes,  who  had  eomptised  certain  parcels  ef  land  Iviag 
wMrin  the  foresaid  barony  frocn  Bahianooi^  thai  bi»  leads  should  be  free  or  the  • 
pcindingf  in  respect  tbey  la^  not  witbiB  the  barony  of  BahMunoois,  but  that  of 
Mennmtr.  RepKedy  Ttiat  A  was  only  Jalsa  designtaH&f  quof  wM  debet  vitiarc 
actwn  eumconstet  de  corpore  ;  specially  seeing  he  offered  to  prove  that  he  had 
taken  sasine  at  the  place  of  Balnamoon,  where  it  was  appointed  to  be  taken 
in  the  charter  of  union  ?  likeas,  the  whole  lands  lay  contiguous.  Duplied,  He 
being  infeft  in  the  barony  of  Balnamoon,  which  was  not,  his  sasine  could  be 
extended  no  further  than  the  mains  dTBalnamoon^  and  not  to  the  rest  of  the  lands 
contained  in  the  barony  of  Menmuir.  Triplied,  If  the  word  of  Balnamoon  had 
beea  left  e«N^  and  he  had  been  only  infeft  in  his  bstreny  lying;  within  the  pa-  / 

fieb  oi  Memmnr,  it  had  beesi  euficient;.  and  the  a(Qecki<m  ^  that  word^ 
wUcii  wee  st^evflttOtts^  roould  mot  vitiate  tbe  reet^  am  utik  per  inutik  $um 
vitietnr.  After  great  reasom^  and  diversity  of  opiamis^  it  was  eanied^  bv  one 
Vote  Qfily,  that  the  wrong  designation  of  the  barony  of  Balnamoon  for  Men- 
muir should  not  prejudge  the  pursuer.    And  so  the  exception  was  repelled. 
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16S2»    November  20*    The  Baibks  of  Caftaii^  Wish  art  against  The  TLauop 

of  Drum. 

A  CREDITOR  being  deceased,  the  debtor  cannot  lawfully  consign  the  moiuij 
before  he  be  charged  by  a  transferring,  or  decreet  of  registration. 
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162«*    November  81, 

A  CAUTIONER  being  made  assignee  by  the  debtor  to  an  arrestment,  and  dili- 
gence raised  thereupon,  will  be  preferred  to  other  creditors,  according  to  his 
cedent's  diligence,  and  the  arrestment  will  not  be  ruled  according  to  the  date 
of-the  assignation. 
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1622.    December  5. 

A  PERSONAL  bond  for  delivery  of  evidents  found  not  transmissible.. 
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1623.    February  8.     John  Hunter  against  Alexander  Honter. 

If  a  creditor  comprise  his  debtor^s  lands,  he  cannot  have  personal  action 
against  him  likewise  for  the  same  debt  for  which  he  has  comprised,  unless  he 
will  allege  that  the  comprising  is  unprofitable  to  him,  and  that  he  is  content 
to  renounce  it ;  for  otherwise  the  comprising  must  be  ever  ascribed  in  payment 
of  the  debt,  like  an  assignation  ^  for  a  comprising  is  a  judicial  assignation. 
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162s.    February  22.    The  Laird  of  Balnamoon  against  John  Leech. 

A  bond  being  made  of  a  certain  sum,  to  be  paid  to  a  man  himself  at  such  a 
term,  and,  failyieing  of  him  by  decease,  to  N.  his  son ;  it  was  found  that  the  father 
having  survived  the  said  term,  the  sum  pertained  not  to  the  son»  at  his  decease^ 
but  to  the  father's  executors,  and  came  under  testament.. 

Page  6?. 


1623.    July  11.    Agnes  Lighton  and  Archibald  Stewart  against  The  Re- 
lict of  Andrew  Lighton. 

In  an  action  of  exhibition  pursued  by  Agnes  Lighton,  executrix  confiilned 
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to  Andrew  Lighton  her  father,  and  Archibald  Stewart,  assignee  constituted  by 
James  Lighton  heir  served  and  retoured  to  the  said  Andrew ;  against  his  relict  for 
exhibition  and  delivery  of  some  bonds  and  obligations  :  The  executrix  urged,  that 
the  assignee  to  the  heir,  before  the  heritable  bonds  were  delivered  to  him,  might 
-find  caution  to  free  her  of  all  the  heritable  burdens  whereunto  the  heir  would 
be  liable.  Answered,  He,  being  a  singular  successor,  cannot  be  obliged  there- 
unto ;  but  let  her  pursue  the  heir,  from  whom,  not  being  inhibited,  he  might 
lawfully  take  a  disposition  to  the  said  bonds.  The  Lords,  in  respect  the  dis- 
position made  by  the  heir  was  omnium  honoruMj  thought  it  behoved  transire  cum 
onere  ;  and  that  the  assignee  should  be  in  no  other  case  than  the  heir  himseU* 
would  have  been ;  whereas,  if  he  had  been  assigned  to  particular  bonds,  there 
had  been  no  question  but  the  cedent  could  not  have  been  obliged  to  free  the 
executrix  of  the  said  heritable  burdens,  except  the  heir  had  been  inhibited  be- 
fore. 


1624.    January  15.      The  Earl  of  Ann  and  ale  against  Sir  William  Scot  of 

Harden. 

In  the  action  pursued  by  the  Earl  of  Annandale,  donator  to  Simon  Scot  of 
fionnington,  his  escheat,  against  Sir  William  Scot  of  Harden,  who  had  apprised 
certain  of  the  rebel's  lands ;— the  Lords  found,  that  the  Act  of  Parliament  anent 
comprisings,  made  1621,  about  the  having  no  further  right  to  the  mails  and  du- 
ties of  comprised  lands  than  will  correspond  with  the  annual-r^it  of  the  sum 
for  which  the  comprising  is  led,  should  be  extended  to  all  comprisings  at  the 
time  of  the  s»d  act,  unredeemed,  howbeit  led  and  deduced  long  before. 

PageAXi. 


1624.    January  23.    George  Hatton  against  The  Laird  of  Frendraught. 

John  Meldrum,  having  acquired  from  Andrew  Meldrum  the  heritable  right 
of  the  lands  of  Ordlie,  &c.  to  be  holden  of  the  said  Andrew  in  feu  blench,  by 
an  infeftment,  and  of  George  Hatton  the  said  Andrew's  superior,  by  another ; 
afterwards  John  becoming  rebel,  and  remaining  year  and  day  at  the  horn,  his 
liferent-escheat  is  disponed  by  Andrew  to  the  Laird  of  Frendraught,  he  not  yet 
having  become  George's  vassal :  Thereafter,  he  being  received  by  George,  the 
said  George  pursued  a  declarator  of  his  liferent,  as  having  accresced  to  him 
jure  sti^rioritatis.  It  was  alleged  by  the  Laird  of  Frenciraught,  that  it  per- 
tained  only  to  Andrew,  (of  whom  only  he  held,  the  time  of  his  rdtiellion,)  and 
to  his  donator.  The  Lords  found  the  allegeance  relevant,  and  excluded  the 
pursuer  from  claiming  any  right  to  the  said  li£^ent« 


R 
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1624.    January  23,  and  FbbrvMy  3.     David  Stevenson  against  The  Laibd 

of  Craigmiixar. 

David-  Stevenson,  having  comprised  itom  Patrick  Edgar  certain  lands,  char- 
ged the  Laird  of  Craigmillar,  as  superior,  to.  enter  him  thereto  :  He  suspended, 
because  he  had  comprised  the  same  lands  himself,  by  virtue  of  an  assignation 
made  to  him,  by  Clement  Edgar,  of  a  decreet  recovered  by  the  said  Clement 
against  Patrick  Edgar ;  and  so  had  consolidated  in  one  both  the  superiority  and 
property.  It  was  alleged,  That  he  could  not  obtrude  that  comprising  upon 
that  assignation,  unless  it  were  transferred  by  decreet,  since  there  had  followed 
no  execution  ^during  the  cedent's  lifetime  upon  that  assignation.  Replied, 
That  his  comprising  standing,  could  not  be  taken,  away  hoc  modo  by  way  of  ex- 
ception, but  behoved  to  be  reduced.     Which  reply  the  Lords  found  relevant.. 

Upon  the  Sd  of  February  after,  Craigmillar's  comprising  upon  assignation 
lawfully  intimated  before  the  cedent's  death,  was  sustained  ;  because  his  right 
was  thought  to  be  sufficiently  established  by  the  intimation,  and  needed  no. 
transferring. 

Page  41». 


1624.    February  6.     The  Laird  of  Clackmanan  against  Sir  William  Nis- 

BET  and  Patrick  Nisbet. 

James  Nisbet  being  owing  to  the  Laird  of  Clackmanan  4000  merks^  and 
being  straitened  by  him  for  the  payment  thereof,  his  brethren  Sir  William  and 
Mr  Patrick  Nisbets  came  to  the  Laird,,  and,  by  fair  words,  and  both  their  pro- 
mises by  word  to  see  him  satisfied  at  Whitsundav  following,  obtained  of  him 
continuation  till  then  :  Likeas,  at  the  same  time  they  laid  him  down  400  merks- 
for  the  bygone  year's  annual-rent.  Afterwards,  they  being  charged  by  virtue 
of  their  foresaid  promise ;-— Alleged,  That  it  was  not  obligatory;  -likeas  they 

Eroduced  a  practique  of  Mr  Peter  Kennoway's  against  the  Lord  JBlantyre,  who 
ad  in  the  very  like  business  written  to  Mr  reter,  wherein  he  promised  to  see 
him  satisfied,  who  nevertheless  was  assoilyied. — ^The  Lords,  notwithstanding, 
found  it  to  be  a  perfect  stipulation,  which  obliged  the jpromisers  to  the  payment 
of  the  sum ;  whereof  otherwise  the  creditor  by  their  fair  promises  should  have 
been  frustrated. 

•Page^iiS. 


1624.    February  IS.     The  Earl  of  Marr  against  LoRn  Elphinston. 

The  same  thing  is  said  bv  Spotiswoode  to  have  been  found  in  this  case  as  in 
that  of  Yester  against  Bucdeugh,  10th  February  1624  ;   Dictionary,  2S43. 

Page  172- 
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1624.  Jan.  S3,  and  Feb.  18.  The  College  of  Ghit'&GOVf  againsi  Janet  Fleming. 

The  College  of  Glasgow  having  right  to  sundry  penny  mails  of  houses  and 
yards,  of  old  belonging  to  the  black  and  white  friars,  pursued  Janet  Fleming, 
lelict  of  James  Stuart,  there,  for  the  sum  of  two  merks  and  a  half  due  unto  them 
for  houses  at  the  cross  of  Glasgow,  whereof,  for  the  space  of  ten  years  before, 
^hey  were  in  use  of  payment  from  the  tenants  and  possessors  of  the  ^ame  land. 
The  Lords  would  not  sustain  the  pursuit,  unless  they  would  say  that  they  had 
received  payment  of  the  heritor  oi  the  ground,  (for  lio  deed  of  a  tenant  could 
afiect  the  land  with  a  burden  in  prejudice  of  the  heritor,)  or  at  least  with  the 
knowledge  and  consent,  of  the  heritor,  which  was  sustained  to  be  proven  by  wit- 
Jiesses. 

Page  200. 

1624.     Tehruary  19.    Fairholm  against  The  Heibs  of  Wishart. 

A  CRiMiNAX  action  is  prejudicial  to  a  civil,  and  therefore  must  be  first  tried 
before  the  justice  :~^8  was  found  in  an  action  pursued  by  one  Fairholm,  as  as- 
signee constituted,  by  Janet  Leyes,  to  10,000  merks,  against  the  heirs  of  Captain 
Wishart,  by  whom  there  was  an  exception  proponed  ; — ^that  the  bond  was  given 
propter  turpem  causam^  they  having  cohabited  divers  years  together,  being 
both  married  to  other  folks.  Page  4. 


l624r.    Peiruary  19*    The  Laird  of  Craigmillar  against  Edward  Edoai^ 

Patrick  Edgar  being  addebted  to  Edward  Edgar  in  8000  merks,  they  trans- 
acted anno  I617,  for  7OOO  merks,  whereof  the  one-half  should  be  paid  at  Whit- 
sunday next,  and  tlie  other  at  Martinmas  following,  providing,  that,  if  he  failed 
in  payment  of  the  same,  at  any  of  the  said  terms,  the  said  Edward  should  be 
reponed  in  his  own  place.  Edward,  before  Whitsunday,  made  requisition  of 
the  first  half,  and  in  August  thereafter  comprised.  This  comprising  was  sought 
to  be  reduced  by  Craigmillar,  because  it  was  unlawful,  before  the  failyie  had 
been  declared  ;  and  that  he  had  no  power  to  require  before  the  first  term's  failyie 
at  least.  Answered,  That,  by  that  bond  of  transaction,  he  became  not  PatricR's 
debtor,  neither  could  lose  the  benefit  of  requisition  which  he  had  by  the  first 
obligation,  and  that  requisition  was  not  execution,  but  a  preparation  to  it;  so 
that  he  might  as  well  require  as  arrest  before  the  term.  The  Lords  found  this 
exception  against  the  reduction  relevant 

Page  42. 


l6Z4f.    Pebruary  24.    James  Donaldson  against  Robert  Donaldson. 
James  Donaldson  having  an  action  of  reduction  of  an  assignation  to  a  bond  of 
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4000  merkSy  made  to  his  brother  Robert  Donaldson^  by  their  umquhile  father 
Mr  James,  as  being  made  m  lecto  (Bgritudinisy  the  bond  being  heritable ; — the 
Lords  first  assoilyied  the  defender  from  the  byrun  annual-rents,  ever  till  the  in- 
tenting  of  the  action.  Next  it  was  alleged  by  the  defender,  that  the  bond  was 
made  moveable  by  a  charge  the  time  of  the  cedent's  health,  and  so  might  be  as^ 
signed.  Answered,  Not  relevant  \  because  no  execution  bad  followed  thai 
charge ;  and  furthermore,  that  the  assignation  bore  not  only  to  byrun  annual^ 
rents  owing,  but  also  for  time  to  come ;  whereby  he  should  be  reputed  to  have  past 
from  the  first  charge.  The  Lords  sustained  the  assignation,  in  respect  ©f  the 
charge  ;  because,  the  bond  being  once  made  moveable  by  a  charge,  made  the 
assignation  following  thereupon  good  and  valid  j  which  being  once  so,  and  bo** 
thing  having  followed  which  might  frustrate  it,  ?for  the  assignee  might  lawfirity 
continue  the  pa3rment,  the  right  being  establistied  in  his  person,)  except  thcif 
would  say,  that,  after  the  same  charge,  the  cedent  himself  nad  received  annual- 
rent  for  the  term  following, — ^these  words  (to  come)  could  not  prejudge  the  as- 
signee. Page  18. 


1624.    March  9.    The  Laird  of  Touch  against  The  Tenan^ts  of  Williamt 

Home  of  Hardismill. 

William  Home,  bastard  son  to  the  late  Earl  of  Home,  being  gifted  by  his  fa- 
ther with  the  provostry  of  Douglass,  161 1,  assigned  the  whole  byrun  mails  of 
the  same  to  William  Home  of  Hardismill,  1621.  The  Laird  of  TouchNhaving 
obtained  Hardismill's  liferent,  pursued  the  tenants  for  these  byruns  in  a  specid 
declarator.  Excepted,  No  process  upon  the  summons  till  they  were  continued. 
Replied,  That  needeth  not ;  because  the  summons  depended  upon  the  general 
declarator,  and,  besides,  were  privileged..  Duplied,.  The  general  declarator  did 
work  no  more,  but  only  put  the  donator  in  the  assignee's  place,  and,  if  the  assig- 
nee could  not  pursue  witnout  continuation,  no  more  the  donator  j  especially  the 
defenders  being  third  persons.  The  Lords  sustained  the  summons  without  con- 
tinuation. Page  S17* 


1624.    March  9.    Douglas  of  Ively  against  The  Laird  of  East-Nisbet. 

Douglas  of  Ively  having  obtained  the  liferent-escheat  of  John  Stuart  g£  Col- 
dingham,  pursued  a  special  declarator  of  East-Nisbet's  liferent,  as  vassal  to  John: 
Stuart.  Excepted,  No  process  upon  John  Stuart's  liferent,  because,  when  it  was^ 
gifted  by  the  king  to  Douglas,  John  Stuart  had  not  been  then  the  king's  vassal 
year  and  day  ;  so  that  East-Nisbet's  liferent  could  not  appertain  to  him.  Re- 
plied, That  the  priory  of  Coldingham  was  erected  in  John  Stuart's  person,  1588  ; 
so  that  he  was  ever  since,  if  not  really,  at  least  potentially,  the  king's  tenant ; 
and  so,  since  no  other  right  had  intervened  betwixt  the  erection  and  his  sasine, 
(which  was  1621,)  it  ought  te  be  drawn  back  to^  the  fe«t  gift.  Which  reply  the 
Lords  found  relevant. 

Page  9* 
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1624.    March  11«    Douglas  ogakMt  The  Laibs  of  £Affr-NisB£T. 

It  being  alleged  that  Douglas  had  taken  John  Stuart's  escheat  to  his  own  be- 
hoof,  in  so  far  as  they  offered  to  prove  that  it  was  done  by  his  own  consent  and 
procuring  j — ^the  Lords  found  that  his  qualifying  himself  to  be  a  just  creditor 
mi^ht  very  well  take  the  rebeFs  escheat  with  hia^  own  knowledge  and  consenti 
and  yet  not  to  his  behoof. 


l624f.    March  16.    David  Sibbald  against  The  Laird  of  Lethindie. 

Mr  David  Sibbald,  as  having  right,  by  progress,  to  the  Laird  of  Clunie's  life- 
rent, intented  a  reduction  of  a  taek  set  by  him  to  Lethindie.  Excepted :  That 
he  behoved  to  have  that  tack  specially  declared.  The  Lords  found,  that  the 
general  declarator  gave  him  sumcient  right. 

Page  100. 


1624.    March  23.     M^Cuixoch's  Wife  against 


Defender  Mackculloch^s  Wife  pursuing  the  declarator  of  his  bastardy,  Found 
that  she  behoved  first  to  reduce  the  Laird  of  Merton's  service,  who  had  re- 
toured  himself  heir  to  the  defender. 

Page  30. 


1624k    March  30.  Gurry  against  Nihmo. 

It  was  sustained  by  Hope,  that  a  bond  given  to  be  paid  at  the  term  following 
to  any,  and  failyiein^  of  him,  to  any  of  his  children,  aid  belong  to  the  person's 
executors,  if  he  died  before  that  term,  and  not  to  the  person  substitute  in  the 
bond»    Yet  the  Lords  found  the  contrary.  ^ 

Page  63. 


1624*    November  18,      Bajllach  against  Massie  Weir  j 

And  Dr  Kincaid  against  Robert  Monro. 

Onb  BaTlach  in  Leith  having  comprised  the  five  pound  land  of  Emock,  (foi:^ 
James  Daiziell's  cautionry  j)  between  nis  denunciation  and  comprising,  one  com- 
prised the  legal.  Haifa  year  after  the  comprising,  duly  led,  Massie  Weir  com- 
priseth  the  same  legal ;  and  when  it  came  before  the  Lords,  this  last  compriser 
was  preferred,  because  the  legal  waa  not  m  reruai  natura  when  that  first  com- 
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prised  it,  and  so  not  comprisable.   However,  the  contrary  was  sustained  in  effect, 
between  Dr  Kincaid  and  Mr  Robert  Monro* 

Fage  42. 


1624.    November  55.     Hepburn  against  Alexander  Hay, 

There  is  an  act  against  arresting  of  money  consigned  in  the  clerk  of  the  ses- 
sion's  hands ;  but  it  was  found,  that  a  sum  consigned,  for  the  redemption  of  some 
lands  in  Mr  Alexander  Hay's  hands,  was  liable  to  the  debt  owing  by  him  from 
whom  the  land  was  redeemed  for  his  entertainment,  he  being  minor ;  albeit  it 
was  alleged^  that  it  should  have  .been  taken  .off  his  ordinary  rent^  (there  being 
enough  of  it,)  rather  than  off  the  principal  sunu  Fage  16. 


1625.    June  21.    Cunninghame  of  Craig ans  against  Heritors  of  Renfrew. 

CuNNiNGHAME  of  Craigans,  as  being  Mair  of  Fee  in  the  Barony  of  Renfrew, 
charged  the  whole  heritors  within  the  same  with  general  letters  to  make  pa)r- 
ment  to  him,  conform  to  his  infeftment,  of  two  threaves  of  straw  and  a  lamb,  the 
plough.  The  Lords  refused  him  process,  upon  these  general  letters,  against  aft 
and  sundry,  unless  he  would  libel  against  each  particxuar. 

Page  196. 


1625.    July  IS.  Burgh  og^am^/ -Gray. 

In  an  action  of  registration  between  Burgh  and  Gray  ;  this  Gray  being  infefl 
in  certain  lands  ea^  contractu  matrimonially  shortly  after,  within  two  months,  his 
father  deceaseth.  He  perceiving  his  father  heavily  burthened  with  debt,  more 
than  all  his  goods  would  satisfy,  ceaseth  to  meddle  by  uplifting  the  duty,  and 
being  pursued  in  this  action,  offered  to  renounce  the  said  infeflment,  cimi  omm 
causa  ;  which  he  alleged  could  not  be  denied  him,  rebus  adhuc  integris  ;  and  es- 
pecially considering,  that,  at  the  time  erf  receiving  the  infeftment,  he  was  minor, 
and  could  not  know  his  father's  burdens,  he  neither  being  inhibited  nor  at  the 
horn.  Nevertheless,  for  all  these  alle^eances,  the  Lords  decerned  registration ; 
reserving  to  him  his  action  d^  restituttone  in  integrum,  prout  dejure.  For  they 
thought  that  his  sasine,  (especially  it  being  taken  propriis  manibus^J  and  confir- 
mation of  the  superior,  tne  Constable. of  Dundee,  thereupon  ;  was  as  good  as  if 
he  had  apprehended  possession,  by  uplifting  of  the  mails  and  duties ;  and  that 
.ignorance  of  his  father's  estate  could  be  no  more  profitable  to  him  than  to  an 
heir  who  had  ignorantly  and  precipitately  meddled  with  any  heirship-goods,  who 
.afterwards  had  no  place  to  resile  or  renounce. 

Page  299^ 
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1625.    July  ££•.         Lady  Cockfen  against  Loed  Ramsay^ 

My  Lord  Ramsay  having  obtained  a  declarator  of  the  Lady  Cockpen's  life- 
rent, as  being  vassal  to  the  Earl  of  Lothian,  which  liferent  had  fallen  to  him  as 
superior  of  these  lands  j  this  was  sought  to  be  reduced  to  her  upon  this  ground. 
That  she  having  obtained  an  infeftment  of  these  lands  from  her  husband,  Nichol 
Ramsav,  to  be  holden  of  himself,  afterwards  he  disponed  the  same  lands  to  the 
Earl  of  Lothian,  with  her  consent,  with  reservation  always  of  her  right  of  life- 
rent ;  so  she  contended,  that,  by  that  disposition,  she  changed  not  her  holding, 
Bor  yet  became  vassal  to  the  Earl  of  Lothian  ;  and  so  her  liferent  could  not  fall 
hoc  modo.  The  defender  e  contra  maintained,  that,  by  consenting  to  the  aliena- 
tion, she  had  renounced  all  former  right,  and  that  her  reservation  was  but  as  a 
new  grant.    Neve£theless>  the  Lords  sustained  the  reasons  of  reduction. 

Page  349, 


1626.    Fehniary  28.  ■         against  Douglas  of  Cashogill. 

A  DECREET  being  obtained  against  the  executors  and  heir  of  a  defunct,  as  be- 
ing both  holden  as  confessed-  for  payment  of  a  debt,  and  the  summons  not  bear- 
ing that  each  one  of  them  was  convened  in  soUdum  ;-»the  Lords  ordained  the 
decreet  to.  divide  among  them,  and  the  executors  to  pay  the  one  half,  and  the 
heir  the  other..  Fage  \l\^ 


t6S6..    March  22.    Lewis  Somervile  against  The  Laird  of  Edmonston. 

Lewis  Somervile  pursuing  a  declarator  of  the  Laird  of  Edmonston's  escheat 
upon  a  horning  executed  at  his  instance,  the  want  of  three  touts  was  alleged 
against  the  homing.   But  the  Lords^  sustained  it  to  be  proven  by  witnesses. 

Page  \417. 


1626.    XuneYjf*    Auchindinnie  against  John  Murray  and  his  Cijdent* 

One  being  made  asssignee  to  a  debt ;  compensation  being  alleged  by  the  debtor 
against  the  cedent^. militates  as  well  against  the  cessioner  as  the  assignee. 

Page  19. 


1626.    JuhfS.    Andrew  Rind  against  The  Laird  of  Carsb  MoNXErrn. 
An  old  mortification  of  some  kirk  lands  at  the  kirk  of  Ava,  made  to  the  Ab- 
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bot  of  Cambuskenneth  per  Alexandrvm  Dominum  Stirling  ;''^2llesed,  Never 
clothed  >¥ith  possession,  and  that  the  said  Alexander  never  had  right  to  these 
lands.    Sustained  notwithstanding.  Page  217. 


1626.     July  6.      Geaham  of  Claverhouse  against  Alexander  Lawder  of 

Newbioging. 

In  an  action  of  removing  between  Graham  of  Claverhouse  and  Alexander 
Lawder  of  Newbiffging,  The  Bishop  of  Ross  desiring  to  be  admitted  for  bis  in- 
terest, produced  for  instruction  thereof  a  contract  betwe^i  Alexander  Lawder 
and  him,  whereby  the  said  Alexander  was  bound  to  infeflt  him  in  his  lands. 
The  Lords  found,  that  it,  being  only  a  personal  bond,  could  furnish  him  no  in- 
terest in  a  real  right,  and  therefore  would  not  admit  him,  unless  he  produced  his 
sasine  following  upon  the  contract  Page  180. 


1626.    Jub/  11- 

N.  being  constituted  assignee  by  M.  to  a  certain  sum,  chargeth  the  debtor 
therefore.  Excepted,  The  charge  was  nuU  j  because  the  assignation  was  poste- 
rior to  the  charge,  and  so  ^lius  ante  patrem.  Replied,  Ought  to  be  repelled, 
in  respect  of  the  concourse  of  the  cedent.    Which  was  sustained. 

Page  19. 


1626.    July  11.        Mackculloch  against  Mackculloch. 

In  a  declarator  of  bastar(^  between  Mackculloch  and  Mackculloch,  the  sum- 
mons concluding  likewise  raat  the  King  and  his  donator  should  be  declared  to 
be  ultimus  hceres  to  the  defender  Mackculloch  :  Excepted,  That  there  was  an 
heir  served  to  him.  Replied,  Not  relevant,  unless  he  had  been  retoured  before 
his  death  also.  The  Lords  found,  that  howbeit  the  service  alone  would  give  no 
action  to  a  man  to  pursue  by  virtue  thereof,  yet,  in  this  case,  it  might  furnish  an 
exception  to  tfie  defender,  while  it  were  taken  away  praut  dejure. 

Page  29. 


1626.  July  12.  William  Douglas  of  Ively,  and  Cranston  of  Moreston, 
SuBVAssALS  to  JoHN  SxuART  iu  the  Lands  of  Coldingham,  against  The 
Earl  of  Home* 

Ant  sub-vassal  infeft  in  the  property  of  lands,  Ibongh  base,  may  remove  all 
impediments  which  may  hinder  him  to  brook,  andy  consequently,  may  reduce 
may  other  infeftments  granted  to  aiiy  wbomsoeyer.  P^ge  9tQ. 
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1626.    Ju^f  19*    Martin,  Minister  of  Deir,  against  His  Predecessor's  Re* 

LICT. 

Conform  to  an  order  set  down  by  the  bishops,  l6l3,  if  a  prelate  or  minister 
die  before  Michaelmas,  the  relict  and  children  will  have  only  that  year's  rent 
wherein  he  dieth  j  but,  if  after,^  they  will  have  the  half  of  the  next  year  too,  for 
the^  annat. 

Page  186. 


1626'.    Jubf  £L    The  Laird*  of  LesIiY  against  Lesi^t  of  Pitcaple. 

In  the  action  between  the  Laird  of  Lesly  and  Lesly  of  Pitcaple,.  the  Lords 
found  that  the  barony  of  Lesly,  bein^  retoured,  and  the  lands  of  Pitcaple  being, 
a  part  thereof,  and  not  retoured  specifice^  might  nevertheless  brook  the  benefit 
or  the  retour  of  the  barony :.  And  whereas  there  was  a  question  of  the  retoured 
duty  of  the  lands  of  Pitcaple,  Found  they  ought  to  be  retoured  jpro  rata  to  the 
i^est  of  the  barony.     V.  tit.  Non-entry,  infra. 

Page  30. 


1^6.    Nov.    The  Laird  of  Gallowsheils  .og^am^f  Walter  Scott  of  Harden* 

Gali^owsheils  charged  Walter  Scott  of  Harden,  for  fulfilling  his  part  of  a  con- 
tract of  marriage,  by  which  he  was  obUsed  to  employ  ^10,000  upon  land  or 
annual-rent,  to  his  son  Hugh  Scott,  and  the  charger's  daughter,  by.  the  advice  of 
the  charger.  He  suspended,  because  his  son  and  his  wife  had  discharged  him,  as 
having  received  payment  of  the  said  5£10,000.  The  Lords  found  the  letters  or- 
derly proceeded,  except  the  suspension  could  prove  the  money  to  be  employed 
coniorm  to  the  contract*  of  marriage. 

Page  63, . 


1627.    January  10.    Dr  Strachan  against  Robert  Keith. 

Alexander  Keith,  by  his  testament,  left  in  legacy  1200  merks  to  M.  his 
grandchild,  to  be  given  her  at  her  marriage,  and  in  the  mean  time  to  be  employ- 
ed upon  profit  to  her  behoof.  After  her  marriage,  Dr  Strachan,  assignee  con- 
stituted by  her  and  her  husband,  pursued  Robert  Keith,  Alexander's  son,  for 
that  legacy.  The  defender  alleged,  that  it  was  discharged  by  her  contract  of 
marriage  ^  in  probation  whereof,  having  succumbed,  he  came  back  and  alleged 
that  he  could  not  have  annual-rent  after  the  marriage,  because  of  the  express 
words  of  the  legacy.  The  pursuer  opponed  the  state  of  the  cause,  that  the  de- 
fender, having  once  proponed  a  peremptor,  could  not  be  heard  thereafter  to 
challenge  the  relevancy  of  tbe  summons.  Notwithstanding,  the  Lords  assoilyied 
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the  defender  from  annual*rents,  from  the  time  of  the  assignation  only,  (because 
nothing  was.  produced,  wide  constaret  de  mdtrimonio  contractor  bewre  that 
time,)  and  supplied  the  negligence  of  the  advocate,  ex  qffido;  because,  the  sum- 
mons being  founded  allenarly  upon  the  legacy  contained  in  the  testament,  they 
found  that  the  words  thereof  would  carry  them  no  further. 

PagelOZ. 


1627.  Jan.  SO.    The  Laied  of  Linton  against  The  Magistrates  of  Jedburgh. 

The  Laird  of  Linton  pursued  the  provost  and  bailies  of  Jedburgh,  for  letting 
a  debtor  of  his  cmt  of  their  tdhooth.  The  pursoit  was  sustained  against  them 
all,  conjunciinif  at  Linton's  instance ;  and  the  rest  of  the  magistrates  that  were 
not  guilty  of  his  escape,  to  have  their  r<dief  off  him  by  whose  negligence  it  fell 
out. 

Page  200. 


1627.    Jan.  31  •    Walter  Hay  againstljADY  Borthwick  and  her  Tenants. 

In  a  removing,  pursued  by  Walter  Hay  against  the  Lady  Borthwick  and 
her  tenants,  from  the  lands  of  Cathcune  j  it  was  alleged  by  the  Lady,  that  she 
could  not  be  compelled  to  remove,  because  :£^  was  Jo&a:»  1615,  (bng  b^ore 
the  pursuer's  comprising,  1621,)  and  in  possession  two  years— at  least  the  one. 
Replied,  That  he  was  in  possessioii  ever  after  his  compriBing^  by  setting  the 
lands  to  tenants,  and  taking  up  the  mails,  till  that,  WiS,  in  the  evil  years,  the 
tenants  having  \eh  the  room,  she  intruded  herself  in  the  possession.  The  point 
of  the  question  ran  upon  this,  Whether  her  vitious  possession  by  intrusion,  in- 
tervening between  his  comprising  16S1 ,  and  his  sasme,  which  followed  not  tiU 
Whitsunday  1&^  (for  if  no  medium  wqpedmentum  had  fidlen  in,  the  sasfaie 
would  have  been  drawn  back  to  the  comprising,)  could  defend  her  in  that 
judgment  ?  Which  the  Lords  found  it  should ;  because,  she  being  infeft,  and 
having  once  apprehended  possession  guomodocungtie,  it  was  enough  to  maintain 
her  therein,  in  possessorio :  And  as  for  the  vitiousness  of  her  possession,  there 
was  an  ordinary  action  to  help  it,  to  pursue  her  for  intrusion. 

Page  277. 


1627.    February  1.    The  CREDrroRS  of  John  Scouoal  ugainst  Patri€k  Craig. 

John  Scougal  constituted  Patrick  Craig  to  divers  sums  the  very  dajr  of  his 
breaking :  This  assignation  was  quarrelled  by^some  other  cr^ditcm,  as  given  by 
a  bankrupt  in  Tneditatione  jkgtB  ;  nevertheless  it  was  sustained,  he  being  a  law- 
ful creditor,  and  no  other  having  used  jmor  diligence.  Next,  John  Binnie,  who 
had  arrested  isome  of  tKe  same  sums  upon  the  sraie  day  dT  his  intimatioii,  hy 
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virtue  of  a  decreet  obtained  before  the  Dean  of  Guild,  before  his  assignation, 
desired  to  come  in  mth  him  pari  passu^  as  being  equal  in  diligence.  The  Lords 
preferred  the  assignee,  in  respect  that  the  sums  being  small,  and  in  sundry 
nands,  he  used  intimation  to  some  of  them  a  day  before  the  arrestment  j  and  to 
the  rest  the  day  foUowing  the  arrestment,  wherethrough  they  thought  his  dili- 
gence greatest. 

Page  19. 


1627.    Februaty  2. 

A  DONATOE  to  a  simple  escheat  hath  right  to  no  more  than  appertaineth  to 
the  rebel  the  time  of  nis  gift :  And  now  the  treasurer  useth  to  cancel  that 
clause  in  all  gifts,  (with  all  that  ever  they  shall  acquire  during  the  rebellicm,)  so 
that  the  King  may  gift  the  simple  escheat  many  times  and  to  many  persons,  till 
49uch  time  as  he  lie  year  and  day  at  the  horn  j  aft;er  which  all  falletn  under  his 
liferent  escheat. 

Page  100. 


I6J7.    Febnary  9. 


BissBT  against  Forbes. 


In  an  action  of  registration,  pursued  by  Bisset  against  Forbes,  as  son  and 
heir  to  bis  umquhile  father,  at  least  lawftilly  charged  to  enter  heir,  at  least  suc- 
cessor to  his  father's  lands  and  heritages,  tttuh  lucrativot  at  least  who  hath  be- 
haved himself  as  heir  to  his  father,  bv  intromission  with  his  heirship-goods  and 
gear ;— it  was  alleged.  No  process  till  summons  were  continued.  Replied,  Not 
necessary  ;  because  he  insisted  first  upon  that  alternative,  as  lawftiUy  charged  to 
enter  heu*,  which  he  verified  by  writ  Duplied,  Let  him  pass  then  from  the  rest. 
After  he  had  refused  to  do  that,  then  the  defender  offered  to  renounce.  Triplied 
by  the  pursuer.  He  could  not^  because  he  offered  him  to  prove,  that  he  had 
behaved  himaelf  as  heir.  Then  the  defender  said,  he  behoved  to  continue  his 
summons,  that  being  one  of  his  alternatives.  The  pursuer  contended,  he  need- 
ed not,  because  he  alleged  it  only  by  way  of  reply :  yet  it  was  found  he  should 
continue. 

Page  318. 


It  Douglas  of  Btaikmrton 

Cf£  COLDIKOHAM. 


William  Douglas  of  Blaikerston,  as  donator  to  the  liferent-escheat  of  Joha 
Stuart,  and  having  obtained  general  dedarator  thereupon,  intented  a  removing 
againsi  the  tenants  of  Cddingfaam,  ^whidi  is  in  efifect  a  special  declarator,)  hav« 
ing  produced  only  the  general  declarator  to  instruct  his  interest.    It  was  al* 
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leged,  No  process  upon  the  general  declarator  before  the  homing,  whereupon  it 
proceeded,  were  produced ;  because,  howbeit  the  general  declarator  would  suffice 
if  he  were  pursuing  the  rebel,  yet,  having  to  do  with  the  tenants,  who  were 
never  convened  in  the  same,  the  homing  behoved  to  be  produced ;  for  they 
might,  after  inspection,  object  nullity  against  the  same.  It  was  found,  no  ne» 
cessity  to  produce  the  homing. 

Fage  loa 


1627.    February  18.    The  Earl  of  Roxburgh  against  Ker  of  Cavers. 

There  was  a  question  agitated  among  the  Lords,  anent  the  acknowledgment 
due  to  the  superior  of  adjudged  lands ;  for  Ker  of  <^avers,  having  some  lands  ad- 
judged to  him  by  decreet  of  the  Lords,  charged  the  Earl  of  Roxburgh,  superior 
of  them,  to  in^ft  him  thereintill.  He  suspended,  sdleging,  that  be  was  not 
obliged  to  infeft  him  while  he  got  one  year's  duty  c^  the  lands,  as  in  compri- 
sings.  Many  were  of  opinion,  that  the  Act  of  Parliament,  ordaining  one  year's 
duty  to  be  due  to  the  superior  in  coraprisings,  should  not  'be  extended  to  adju- 
dications, which  would  prove  very  prejudicial  to  creditors ;  and  that  they,  com- 
ing in  the  place  of  the  heir  who  refused  to  enter,  could  be  restricted  to  pay  no 
more  than  he  would  have  done  for  entering  of  himself:  others  thought,  that 
there  was  identitas  rationis  in  both,  and  that  there  was  no  law  to  urge  ^a  superior 
to  receive  a  stranger  without  a  year's  duty.  But  the  question  was  not  decided* 
because  the  charger  offered  to  come  in  my  Lord's  own  will. 


1627.    February  16.    Lord  Semple  against  Gavin  Blair. 

Betwixt  my  Lord  Semple  and  Gavin  Blair,  Found  that  the  defender  was  not 
astricted  to  payment  of  one  stone  of  wax  and  one  pound  of  pepper,  contained  in 
bis  charter,  nomine  blancce firmce^  unless  it  had  been  required  every  year  at  the 
time  prefixed  in  the  infeflment. 

P^ge 


1 6«7.    March.    Robert  Lumsden  against  The  Tenants  of  TiUigrelg. 

Mr  Robert  Lumsden  havi&g  obtained  a  decreet  of  spoliation  of  teinds  before 
the  commissary  of  Aberdeen,  against  the  ^tenants  of  Tilligreig,  because,  the  quan- 
tities being  referred  to  their  oaths,  they  compeared  not,  and  so  were  bolden  as 
confest^ — ^they  having  suspended,  and  offering  their  oaths  of  new,  the  Lords 
would  'have  Mr  Robert  to  give  iMJuramentum  credtditatis  upon  the  quantity  of 
the  teinda  spulyied,  what  he  believed  to  his  knowledge  ana  information  tbej 
came  to. 

P€fge95. 
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1627*    March  3.     Margaret  CunnikjGham  and  her  Bairns  against  Peter 

Mackulloch. 

Ik  ejections,  an  exception  proponed  of  abscdvitor^  because  the  defender  offer- 
Bth  him  to  prove,  that,  upon  a  warning,  decreet  of  removing  being  obtained 
against  the  pursuer,  he  did  voluntarily  remove  for  obedience  to  the  said  decreet, 
(and  so  the  defender  did  no  wrong  to  enter. to  the  void  possession ;)  is  ever 
maintained  as  rdevant,  aibdit  it  be  contrary  to  the  libel,  beanng  the  defender  to 
have  violently  and  masterfully  ejected  the  pursuer ::  And  the  same  exception  is 
relevant  against  the  relict  and  bairns  of  him  agiunst  whooti  decreet  was  obtained. 

F^ge  91. 


1627.    March  6.     Roger  Lauretan  against  Gilbert  Kennedt. 

A  FKENCH/bond,  bearing  no  annual-rent»  but  only  damage  and  interest  if  the 
sum  be  not  paid  at  the  day,  fesolveth  ever  in  the  ordinary  profits  and  annual- 
rent,  as  being  the  custom  of  France. 

Page  6S. 


1627-    March  &. 

m 

When  one  is  seeking  to  be  decerned  ad  omissa,  there  is  a  necessity  for  produ- 
cing the  principal  confirmed  testament,  that  it  may  be  known  whether  the  goods 
alleged  omitted,  were  confirmed  or  not  before.  But,  after  one  is  decerned  ex- 
ecutor dative  ad  omissa,  and  is  pursuing  for  the  gear  omitted,  he  needeth  not 
produce  any  more  but  the  dative  to  instruct  his  summons,  imless  the  defender 
will  allege  peremptorily  that  the  aame  goods  were  confirmed  in  the  principal  tes- 
tament. 

Page  lis. 


16S7.    March  10.      Cukkingham  against  ■. 

The  Lords  would  not  sustain  a  summons  of  exhibition  at  £he  instance  of  one 
Cunningham,  for  a  writ  made  to  his  grandfather,  and  to  whom  he  was  apparent 
heir,  without  condescending  any  furtner  upon  any  particulars,  viz.  that  he  was 
heir  or  apparent  heir  to  his  father  or  grandfather,  who  were,  &c.  In  reasoning, 
it  was  thought  hard  that  exhibition  should  be  sustained  at  an  apparent  heir's  in- 
stance, attour  year  and  day,  within  which  time  there  is  reason  tor  the  granting 
of  it,  to  tlie  end  that  the  apparent  heir  may  advise  whether  he  will  enter  or  not. 

Page  12s. 
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l627«    March  13*   Jasces  Mackoie  against  Georgh  Levingstok. 

James  Mackgie  pursued  his  tenants  for  their  mails  and  duties  of  the  Whitsun- 
day's  term  l6Sa.  Compeared  George  Levingston,  and  alleged  they  appertained 
to  him,  by  virtue  of  a  comprising  led  by  him,  s^ainst  the  pursuer,  of  the  same 
lands.  Replied,  That  his  comprising  was  after  Whitsunday,  and  so  Jie  had  no 
right  to  the  mails  owing  before.  Duplied,  That  he  had  comprised  all  right 
standing  in  James  Mackgie's  person  the  time  of  his  comprising,  which  behoved 
to  include  the  duties  owing  to  him  by  the  tenants.  The  Lords  repelled  the  ex- 
ception in  respect  of  the  reply,  and  thought  a  comprisar  could  have  no  right  to 
bygone  mails  j  but  that  he  should  poind  them,  and  not  claim  them  by  his  com- 
prising. 

Page  43. 


1627.    March  15.    Lawrence  Ceawford  against  Malcolm  Crawford. 

Lawrence  Crawford  sought  letters  conform,  upon  a  presentation  given  to  him 
of  the  chaplainry  of  Jordanhill,  by  the  Laird  of  JKilbimy,  patron  thereof.  Ex- 
cepted by  Malcolm  Crawford,  That  there  waB  another  who  was  in  possession 
thereof,  per  decennium  et  triennium,  and  that  by  gift  of  old  KUbirny,  Uiis  laird's 
father,  and  to  whom  he  was  heir  j  which  chaplain  had  set  tack  to  him  of  his 
lands,  by  virtue  whereof  he  had  good  right  to  exclude  the  pursuer  from  getting 
of  his  desire.  The  Lords  repelled  the  exception,  and  thought  it  could  not  hin- 
der him  to  get  letters  conform,  especially  the  other  titular  not  compearing ;  but 
that  it  would  be  relevant  when  this  pursuer  intented  action  for  the  duties  upon 
his  provision. 

Page  196. 


1627.    March  16.    John  Inglis  against  Gilbert  Kirkwood. 

John  Inglis  pursued  Gilbert  Kirkwood  for  the  spulyie  of  the  teinds  of  Killeith. 
Alleged,  That  the  Summons  could  not  be  sustained  against  him,  because  he  did 
not  intromit  with  them  at  all,  but  had  set  both  stock  and  teind  to  the  tenants, 
who  paid  him  a  duty  for  all .  together.  The  Lords,  notwithstanding,  repelled 
the  exception,  because  they  thought  he  might  be  convened  at  the  first  for  the 
spulyie,  seeing  the  tenants  would  have  their  relief  against  him,  if  they  were  first 
decerned. 

Page  88. 


i^Mt.A*Mki*Md**rMh*i^ 


1627.     March  16.        N ■       against  Frier  Casste. 

In  a  summons  for  multures,  pursued  by  N.  against  Frier  Cassie,  the  Lords 
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irould  not  sustain  libel  bearing  that  there  grew  so  i^any  threavesi  which  extend- 
ed to  so  much  multure  ;  but  ordained  him  to  mend  it  thus :— That  so  many 
threaves  grew  upon  the  ^ound»  extending  to  so  many  bolls,  which  bolls  should 
pay  60  much  multure. 

Page  206. 


1627.    March  20.  Vaus  against  Brown. 

Vaus  pursued  Brown  for  spoliation  of  four  horses.  Answered,  That  he  had 
lawfully  poinded  them  upon  a  decreet  ofbtained  upon  a  registrate  bond  of  ^00 
merks  against  the  pursuer*  Replied,  That  he  pfiered  hiip  to  prove  that  the 
whole  500  merks  was  paid  before,  whereupon  he  would  show  writ  for  ^20^  and 
offered  to  prove  payment  of  the  60  merks  resting,  by  witnesses.  Which  was  not 
sustained  but  by  writ  or  oath  of  party,  in  respect  or  the  decreet  preceding,  and 
that  it  would  iiuer  a  spulyie. 

Page  88. 


1627.    March  20.    Tlie  Laird  of  Hallerton  again$t  His  Wife. 

The  Lords  of  Session  may  not  suspend  apy  decreet  given  by  the  Lor.ds  of 
Privy  Council,  neither  are  judges  competent  thereto.  But  the  Lords  of  Privy 
-Council  th^nselves  are  only  judges  to  all  controversies  and  debates  arising  upon 
any  decreet  given  by  themselves,  Bal.  16.  18.  According  hereto,  3d  March, 
1584,  The  ixxior  of  Cassils  having  obtained  a  suspension  of  a  decreet  given  against 
him  by  the  Lords  of  Privy  Council,  they,  notwithstanding  thereof,  ordained  their 
decreet  to  be  put  to  further  execution,  and  discharged  the  Lords  of  Session  to 
proceed  to  the  discussing  of  the  said  suspension  ;  which  they  did  annul  and  dis- 
charge in  all  time  thereafter. 

This  same  question  bred  some  jar  between  the  Lords  of  Privy  Council  and 
the  Lords  of  Session,  about  a  supension  granted  bv  the  Lords  of  Session  to  the 
Laird  of  HalkertoQ,  younger,  01  a  decreet-arbitral  pronounced  bv  the  Lords  of 
Privy  Council,  between  him  and  his  wife,  which  aecreet  he  had  obtained  sus- 
pended upon  alleged  informality,  and  that  they  had  proceeded  ultra  vires  com- 
promissi.  But  the  niatter  was  taken  away  without  noise,  he  passing  from  bis 
^rst  suspension,  and  getting  another  from  the  Lords  of  Privy  Council. 

Page  182. 


I627.    March  24.    James  "Monteith  against  The  Laird  of  Carse. 

Mr  James  Monteith  having  got  a  bond  of  20,000  merks  of  his  brother,  the 
ifisr^  of  Carse,  charged  him  to  enter  heir  to  his  father  in  such  lands,  that  he 
flt^t  have  execution  upon  his  bond,  b^  comprising  the  said  lands,  conform  to 
sSnt  Act  of  Parli^ent  1621.    The  Laurd  onering  to  renounce,  it  was  contro- 
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verted  whether  he  could  or  not  j  seeing  the  reason  why  one  is  heard  to  re* 
nounce  to  enter  heir  to  his  predecessors,  is  only  to  free  himself  of  his  predeces* 
sors'  burdens,  which  in  this  case  was  not,  because  it  was  the  defender's  own 
debt,  and  so  he  could  have  no  benefit  by  his  renunciation.  Yet.  the  Lords  suff 
fered  him  to  renounce. 

Page  197. 


1627.    March  27-    Thomas  Yovsg  against  Thomas  Irvingl. 

'James  Nasmith  as  principal,  and  John  Irving  his  cautioner,  being  obliged  to 
Thomas  Young  for  406  merks ;  John  Irving  dying,  Thomas  Young  raised  charges 
against  Thomas  Irving,  his  son,  to  enter  heir  to  his  father ;  and  upon  the  said 
charges  raised  summons  of  registration  before  the  commissary  of  Dunkeld,  and 
obtained  the  said  bond  registrate  against  Thomas  Irving,  as  lawfully  charged  to 
enter  heir  :  whereupon  the  said  Thomas  Young  charged  Thomas  Irving  to  make 
payment  to  him  of  the  sum  and  annual-rents :  who  suspended  upon  this  rea- 
Son,  That  the  said  decreet  was  null,  as  given  a  non  suo  judice  ;  seeing  the  com- 
missaries  cannot  be  judges  to  a  charge  to  enter  heir,  no  more  than  to  a  decreet 
given  upon  a  service  and  retour.  To  this  was  opponed.  First,  The  consent  of 
John  Irving  and  his  heirs  to  the  registration  of  the  said  bond  in. the  commissary's 
books ;  so  that  consensissent  in  judicem.  Secondly ,  That,  by  the  injunctions 
given  to  the  commissaries  and  ratified  in  Parliament,  it  is  declared  that  they 
shall  be  judges  to  all  and  whatsoever  processes  resulting  upon  bonds  or  con- 
tracts bearing  registration  in  their  books.  Thirdly,  That  the  suspender  had  ho- 
mologated and  acknowledged  the  said  decreet,  by  payment  of  six  years*  annual- 
rent,  being  charged  before  for  it.  The  Lords  inclined  all  to  find  the  reas(Hi  of 
suspension  relevant,  if  it  had  not  been  for  the  homologation ;  in  respect  whereof 
they  found  the  letters  orderly  proceeded. 

Page  184. 


1627.    June^l.    William  Bruce  fl^am^/ Francis  Sinclair. 

Onc  having  comprised  the  debtor's  lands,  and  thereupon  being  infeft,  and  in 
possession  by  uplifting  the  duties ;  or  if  he  have  disponed  any  part  of  the  same 
in  favours  01  another,  or  has  set  the  same  to  tenants ;— he  cannot  thereafter  re- 
nounce his  infeftraent ;  but  if  his  infeftment  be  unprofitable  by  former  compri- 
sings,  he  may.  Page  40. 


16^7.    June  21.    Thomas  Rossie  against  Thomas  Wish  art. 

In  a  general  declarator,  pursued  by  Thomas  Rossie,  of  the  escheat  and  life- 
rent of  Thomas  Wishart,  which  he  had  gifted  by  the  Earl  of  Angus,  Lord  of  the 
regality  of  Kirriemuir  j  the  Lords  found  tliat  the  summons  behoved  to  be  con- 
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tinued^  in  respect  he  was  necessitated  to  prove^  both  that  my  Lord  Angus  had 
a  regality  there,  and  that  the  defender  dwelt  within  the  same.    It  is  ouerwise 
when  one  pursues  a  general  declarator  upon  the  king's  gift,  who  is  founded  in 
ji$re  communu 

Page  100. 


1627.    June  96.    Lord  Ankandale  against  Sir  Richard  Murray. 

The  Lord  Annandale  sought  a  general  declarator  of  the  escheat  of  umquhile 
James  Murray  of  CockpooL  Excepted  by  Sir  Richard  Murray,  Sir  James's 
brother.  That  no  declarator  ought  to  be  granted  for  the  escheat  goods,  because, 
by  decreet-arbitral,  pronounced  by  the  pursuer  himself,  betwixt  the  defender 
and  the  relict  of  Sir  James,  the  whole  moveable  goods  pertaining  to  the  defunct 
were  adjudged  to  the  defender.  Answered,  It  ought  to  be  repelled,  in  respect 
the  pursuer  hath  acquired  the  gift  of  his  escheat  since  that  decreet,  which  could 
not  prejudge  the  King  of  his  right,  nor  the  })ursuer  now  his  donator.  Replied, 
The  pursuer  was  in  pessimajide  to  take  any  gift  in  prejudice  of  the  defender,  and 
his  own  decreet  given  in  his  favours.  The  Lords,  notwithstanding,  repelled  the 
allegeance. 

Page  14. 


1627.    June  99,  &c.    Margaret  Baillie  against  Janet  Roberton. 

A  WOMAN  being  summoned  in  the  principal  summons,  if  thereafter  she  marry, 
(because  a  wife  cannot  answer  unless  her  husband  be  summoned,)  the  pursuer, 
commonly  by  a  bill,  meaning  himself  to  the  Lords,  gets  the  summons  continued 
against  her  husband,  as  if  he  had  been  summoned  in  the  beginning.  This  was 
found  between  Margaret  Baillie  and  Janet  Roberton. 

Page  154. 


1627.    Jufy  IS.    James  Seaton  of  Touch  against  William  Home  of  Harms- 


MILN. 


James  Seaton  of  Touch  having  obtained  precepts  forth  of  the  chancery, 
charges  William  Home  of  Hardismiln  to  infeft  him  in  some  lands :  he  suspended; 
by  consigning  of  a  precept  of  sasine  in  the  clerk's  hands.  At  the  reasoning,  the 
suspender  alleged,  That  he  had  a  summons  of  reduction  intented  against  the 
cbufger,  for  r^ucin^  of  the  charter  granted  by  the  suspender  to  the  charger's' 
mnquhile  father,  which  behoved  to  be  first  discussed ;  because,  if  the  charter 
were  reduced,  Jrustra  should  he  in£eft  him.  Always  the  Lords  ordained  the 
precept  to  be  given  up  to  the  charger ;  for  otherwise  they  thought  that  all 
charges  out  of  me  chancery  might  be  eluded  and  put  off,  by  intenting  of  a  re« 
duction. 
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.  See  other  reports  of  this  Case  referred  to  in  the  Index  to  the  Deoisbiis,  loider 
Touch  against  Home. 
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1627.    July  26.    John  Inglis  against  Gilbert  Kirkwood. 

John  logUs  having  right  to  my  Lord  Ochiltrie's  eKheat»  by  a88[^tiation  from 
Anna  Ker,  Lady  Garthland,  who  had  right  thereto  by  the  Laird  of  Caorin^ton^ 
principal  donator,  pursued  spuiiyie  of  the  teind  shaves  of  the  lands  ot  KiBeith 
against  Gilbert  Kirkwood.  Allied,  That  the  defender  did  no  wrong  in  med-^ 
dfing  therewith,  because  he  had  a  ri^t  to  these  teinds^  disponed  to  him  by  Jamea 
Donaldson,  to  whom  my  Lord  Ochiltrie  had  disponed  them»  1614 ;  by  virtue 
whereof  the  defender  and  his  author  had  possessed  them  Id  or  14.  years*  Be* 
plied,  That  disposition  made  by  my  Lora  Ochiltrie  was  null,  as  being  made 
itante  rebelUonCj  during  which  time  he  could  make  no  right  in  prejudice  of  the 
king  and  his  donator.  Duplied,  The  diegeance  stood  relevant  notwidistand* 
soff :  because  the  homings  upon  which  my  Lord  Ochihrie's  escheat  was  giflted^ 
being  the  one  1603  and  the  other  1 607 ;  the  defender  having  acquired  lawfully 
for  onerous  causes  the  right  of  that  tack,  and  by  virtue  thereof  peaceably  pos* 
sessed  the  same  for  so  many  years,  before  any  gift  of  escheat  purchased  by  the 
pursuer,— the  same  tack  could  neither  be  acclaimed  by  the  donator  to  the  sin-- 
gle  escheat ;  and  further,  the  right  of  the  tack  could  not  fall  under  the  pursuer's 
gift,  because  the  right  thereof  was  not  acquired  by  my  Lord  Ochiltrie  four  years 
after  the  first  and  second  homings,  by  virtue  whereof  it  is  craved :  And,  by  the 
aily  practique,  there  comes  nothing  under  the  single  escheat,  but  such  move* 
hies  as  belong  to  the  rebel  the  time  of  his  denunciation,  or  at  the  most  within 
a  year  thereaften  In  reject  whereof  the  defender  brooking,  by  virtoe  of  a  tide 
standing  clothed  with  twelve  or  fourteen  years'  possession,  could  not  be  coo* 
vened  as  wrongous  intromitter,  to  which  the  pursuer  had  restricted  his  sum- 
mons. The  Lords  found  that  t^  right  made  by  my  Lord  Odiiltne,,  the  time 
of  his  rebellion,  was  null,  and  sustained  the  summons  for  all  years  after  the  pur-^ 
suer's  general  declarator,  (which  they  found  put  the  defender  in  malajide.^  And 
so  repelled  the  exception.    See  the  case  below. 

Page  100. 


1'697.    July  96.    John  Inglis  against  GrtBERT  KiRKwooDt. 

Thebx  was  an  action  of  spuiiyie  of  €tke  teinds  of  Killeith,  porsued  by  John 
Inglis,  merchant  buai^ss  of  Edinburgh, — (who  had  right  thereto,  by  virtue  of  s 
tack  set  by  the  town  of  Edinburgh  to  the  Lord  Salton,  which  tack  was  assigned 
by  him  to  the  Lord  Ochiltrie,  -1^  whose  rebellion  the  right  thereof  Ml  into  the 
lung's  liands,  and  was  gifted  and  declared  in  favours  of  Caprington,  vAu>  made 
Anda  Ker,  daughter  to  the  Lord  Jedburgh,  assigtviee  thereto,  wUdi  Annati«i8« 
ferred  her  right  to  the  same  in  John  Inglis's  person, )*-^agah]st  Gilbeit  Kxk* 
wood.  Alleged,  Absolvitor  j  because  any  intromission  the  defender  had  witfc  the 
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teinds  libelled,  was  by  virtue  of  a  right  or  translation,  granted  to  him  by  James 
Donaldson,  of  the  foresaid  tack  of  tne  teinds  of  Killei^ ;  which  James  Donald*- 
son  had- Assignation  thereof  made  to  him,  by  the  Lord  Ochiltrie,  in  anno  1614; 
l>y  virtue  whereof  the  defender,  and  his  cedent  have  been  in  peaceable  ponses* 
flion  of  the  said  teinds,  ever  since  l6l4;  and  have  paid  the  tack*duty  thereof,  aU 
^e  years  bygone,  to  the  town  of  Edinburgh,  extending  to  J&40.  Keplied,  The 
^d  translation  and  disposition  of  the  foresaid  tack,  made  to  Janes  Donaldson 
by  the  Lord  Ochiltrie,  is  null,  as  being  made  by  him  sttmte  rebeltione^  in  prgii« 
face  of  tbe  king  and  bis  donators ;  and  so  the  excipient  and  his  author  were  m 
mala  fide  to  continue  their  possession  by  virtue  of  that  null  right  Duplied,  His 
fight,  clothed  with  so  many  years'  possession,  cannot  be  quarrelled,  as  beins 
panted  stante  rebellioncy  except  it  were  alleged  that  the  donator  had  obtained 
gift  and  declarator  of  the  Lord  Ochiltrie's  escheat,  before  his  said  translation 
made  to  James  Donaldson,  without  which  there  was  no  deed  done  to  put  the 
said  James  in  mala  fide  to  accept  the  said  assignation  from  the  rebel  after  his  re- 
bellion ;  seeing  it  is  daily  observed  that  a  disposition  of  moveables  made  by  a 
idbel,  in  favours  of  a  creditor,  is  sustained,  being  granted  before  the  gift.  Tri- 
plied.  The  foresaid  assignation  made  by  a  rebel  is  null>  being  granted  after  that 
the  rebel's  goods  were  acquired  to  the  king  by  his  rebellion.  And  as  to  the 
argument,  a  simili,  anent  the  diwositioa  of  moveables  to  a  creditor,  it  hplds  not  i 
^hecauae  ihe  same  is  cmly  introduced  in  favours  of  a  creditor  who  bus  appre** 
liended  possession  of  moveable  goods  before  the  gift,  and  so  has  made  them  his 
^wn  bcnafide;  and  the  most  that  this  could  infer,  is  to  make  the  defender  and 
bis  author  to  be  free  of  all  action  of  repetition  of  the  teinds  intromitted  with  by 
tiiem,  before  the  gift  and  declarator ;  quia^  bona  fide^feeeruntfructw  wos;  but 
cannot  liberate  them  firom  their  intromission  since  the  declarator,  l^be  Lords  re* 
pelled  the  exception  and  duply,  in  respect  of  the  reply  and  triply* 

See  the  preceding  case.    See  also  The  Laird  qfCaprington  against  the  Tenants 
qfPolquhaim,  1629,  Dec.  18. 

Page  152. 


16S7-    November  29.    Alexakd^r  Smith  agasMt  If  okman  BArr»« 

Albxakd£e  Smith,  executor  confirmed  to  his  father,  pursued  Norman  Baptie 
for  sf  200,  lent  to  him  by  his  umquhile  father.  Alleged  for  the  defender.  That 
the  bond  was  heritable,  as  bearing,  that  ten  of  the  hundred  shodd  be  paid  for 
it,  as  long  as  Norman  retained  it  in  his  hand  over  the  t^tt  of  payment,  (albeit 
it  had  not  the  clause,  as  well  not  infeft  as  infefi^  and  so  it  fell  not  to  the  execu- 
tors. The  pursuer  Replied,  That  he  was  the  samfe  party  that  could  only  be 
heir  to  his  father  also,  and  so  he  should  be  answered :  Likeas,  He  offered  cau- 
tion to  iree  the  defemier  at  aU  brads.  The  Lmds  first  found  the  bond  herita- 
ble ;  and,  in  respect  that  the  pursuer  was  apparent  heir,  as  well  as  executor  to 
bis  firt;her,  tbev  superseded  to  give  answer  to  the  allegeance  while  be  had  first 
served  himseli  heir  to  his  father.  Which  course  their  thought  meet  to  keep  in 
ikR  the  Mke  cases  theres^n 

Page  65^ 
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1627.    December  11.    Falconer  against  Beattie  in  Montrose. 

It  being  objected  s^nst  a  Dutch  assignation,  that  it  wanted  witnesses,  and 
did  not  design  the  writer  thereof  ;—Repliedy  That  it  was  made  after  the  form  of 
that  country*  Duplied,  It  beinc  given  by  one  Scotsman  to  another,  and  the 
same  being  payable  in  Scotland,  it  should  have  been  made  conform  to  our 
laws.  The  Lords  sustained  the  assignation,  the  assignee  either  proving  the  cus- 
tom of  the  country,  or  else  finding  caution  to  warrant  it  at  all  hands,  at  his  op* 
tion.  Pogfi  63. 


1627.    December  22.    Da  Ross  against  The  Heirs  of  William  Campbel  of 

Greekockmaiks. 

Dr  Ross,  as  heir  served  to  his  brother  Thomas,  having  obtained  decreet  of 
registration,  against  the  three  heirs*female  of  William  Campbel  of  Greenock- 
mains,  as  being  lawfully  charged  to  enter  heir  to  their  father,  of  a  contract  be- 
tween  the  said  Thomas  Ross,  on  the  one  part,  and  George  Campbel  as  princi- 
pal, and  William  their  father  as  cautioner  for  George ;«— upon  this  decreet  the 
pursuer  having  charged  them  to  fulfil  the  said  contract,  they  suspended  upon 
this  reason,  that  the  decreet  of  registration  was  gotten  against  them  for  null  de^ 
fence,  and  only  upon  a  charge  to  enter  heir,  and  they  were  content,  re  inteffrOf 
to  renounce ;  likeas  they  had  intented  reduction  upon  the  same  reason.  The 
Lords  found  the  reason  relevant,  and  took  it  in  by  way  of  suspension,  notwith* 
standing  of  the  opponing  of  the  decreet  given  against  them,  being  majors. 

Page  299^ 


1628.    January  11.    The  Earl  of  Marr  against  His  Vassals. 

In  the  improbation  pursued  by  the  Earl  of  Marr  against  his  Vassals,-— Allied 
by  the  defenders.  That  my  Lord  Erskine  had  no  interest  to  pursue  liiem,  or  to 
seek  production  of  their  writs,  because  he  was  not  infefl  in  the  Earldom  of 
Marr,  but  only  was  made  assignee  by  his  father  to  that  action,  and  all  benefit 
did  redound  thereby.  The  Lords  sustained  the  pursuit,  in  respect  of  his  father's 
infeflment,  who  was  his  cedent.  P^e  19* 


1628.    January  24.    Robert  Idington  against  The  Tekavts  of  Clattie. 

Robert  Idington  pursued  the  tenants  of  Clattie  for  their  mails  and  duties  of 
the  crop,  1637.  Excepted,  That  the  summons  was  raised  in  December  l6S7 ;  and 
so  before  the  mails  were  due  to  be  paid,  viz.  Yule  and  Candlemas.  The  Lords 
sustained  the  summons  notwithstanding;  for* he  was  not  to  seek  payment  before 
the  usual  time,  though  it  was  thought  contrary  to  form. 

PageSOq. 
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1628.    January  SO.    The  Laird  of  Knockdoleak  against  The  Tenants'  of 

Parthicx. 

If  one  hath  servitude  of  pasturage  in  any  ground,  he  cannot  be  decerned  to 
remove  from  the  same.  Page  277. 


1628.    February  2.    Eirkonnel  Gtordon  against  The  Laird  of  Barnb arrow. 

In  a  general  declarator  of  the  Laird  of  Bambarrow's  liferent-escheat  of  some 
lands  holding  of  the  Bishop  of  Galloway,  pursued  by  Kirkonnel  Gordon,  the 
warrant  of  the  summons  bore,  to  summon  the  defenaer  upon  sixty  days.  He 
having  apprehended  him  personally,  summoned  him  as  personally  apprehended, 
and  not  upon  sixty  da3rs ;  whereupon  the  executions  were  excepted,  as  contrary 
to  the  warrant.    But  the  Lords  sustained  it. 

The  like  was  found  betwixt  one  Glen  and  the  Lord  Harris,  12th  July  1623. 

Page  101. 


1627*  Jufy[19  ond  9t5i  and  1628»  Feb.  S.  William  Auld  against  Patrick  Jack. 

William  Auld,  execnt/ir  rl^tive  nA  nmhsn,  fn  hia  mothftr,  pursued  Patrick 
Jack  to  make  him  payment  of  33  barrels  of  salmon,  or  £^20  for  the  price  of  ilk 
one  of  thejn,  alleged  resting  owin^  by  the  said  Patrick  to  umquhile  James  Jack, 
grandfather  to  the  complainer.    Alleged,  Absolvitor,  because  the  ground  of  his 
debate  is  only  a  judicial  act,  made  1584,  before  the  commissary  of  Aberdeen, 
which  is  null  in  law,  and  can  produce  no  action  in  favours  of  the  complainer,  it 
bdng  neither  contract,  bond,  decreet,  nor  sentence  of  a  judge  ordinary,  and  so 
cannot  oblige  the  party  alleged  bound  therebv :  Likeas,  by  Act  of  Parliament, 
1574,  all  writs  of  importance  should  be  subscribed  by  the  parties,  or  two  notaries, 
at  .their  command,  before  four  witnesses.    Replied,  That  the  allegeance  ought 
to  be  repelled,  in  respect  of  the  act  producect  which  was  at  the  time  the  ordi- 
nary  form  of  that  court,  as  can  be  verified  by  great  numbers  of  acts  yet  extant : 
And  fiuther,  the  excipient  has  in  effect  homologated  the  said  act,  by  his  com- 
pearance  thereafter  before  the  said  commissary,  and  acknowledging  the  said 
debt,  and  so  cannot  quarrel  it.    Duplied,  That  the  custom  of  the  court  cannot 
be  respected,  being  contrary  to  law  and  the  Act  of  Parliament,  1579*    ido. 
The  homologation  not  relevant^  quia  laborat  eodem  vitio,  it  being  only  done  by 
another  judicial  act,  without  his  naving  subscribed  any  act  of  ratification  of  it. 
The  Lords  repelled  the  exception,  and  sustained  process  upon  the  said  judicial 
act 

The  reason  why  this  judicial  Act  was  sustained,  was  in  respect  of  a  decreet 
of  transferring  01  the  same  Act,  given  against  the  excipient,  1590 ;  which  de* 
creet  of  transierring  stood  unreduced,  l^on  the  25th  July  following,  some  nul- 
lities  being  proponed  by  way  of  exception  against  the  decreet  of  transferring, 
viz.  That  it  had  not  the  Act  transferred  ingrossed  therein,  according  to  the 
custom  of  all  transferrings ;  2do.  That  it  was  given  without  any  probation,  or 
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any  cause  insert  therein ;  for,  it  being  founded  upon  a  testament,  which  was  the 
pursuer's  title  at  the  time,  (for  he  sought  that  Act  to  be  transferred  in  him  ae* 
tive  as  executor  to  his  mother  Catharin  Chalmers,  to  whom  the  debt  was  ow- 
ing,) there  was  no  mention  made  of  the  production  of  the  said  te&tament  in  the 
decreet  of  transferring.  The  Lords,  notwithstanding  of  these  nullities,  would 
sustain  the  decreet  of  transferring  ad  hunc  effectvm^  to  make  the  first  judicial 
Act  subsist.  "^  '  l^age  64. 


1628.    February  6.    Mabgaret  Cuningham  against  Peter  Mackulloch  and 

Others. 

m 

Margaret  Cuningham  having  pursued  Peter  Mackulloch  and  others,  fer 
spuljdeing  from  her,  six  oxen,  and  so  many  bolls  of  meal ;— excepted.  That  they 
were  given  to  the  defender  by  her  for  satisfaction  of  some  mails  and  duties, 
owing  by  her  umquhile  husband  to  my  Lord  Cassils.  This  exception  was  sus- 
tained,  the  defender  condescending  upon  the  particulars  owing  by  her  husband 
for  his  mails,  and  proving  that  they  were  owing  the  time  of  his  decease,  albeit 
it  was  contrary  to  the  libel.  Poge  90. 


l6^.    February  9*     Gerard  Birkhead  against  Wi£.liam  Nairn,  Pars< 

Dysert. 

Gerard  Birkhead,  attorney,  constitute  for  N.  Englishman,  pursued  Mr 
Kam  Nairn,  parson  of  Dysert,  for  ^S  sterling,  cdrabrm  to  his  bond.  The  de- 
fender desired,  that,  since  he  was  to  reconvene  the  pursuer,  he  might  have  cau- 
tion of  him  to  answer  him  for  what  he  had  to  lay  to  his  charge,  conform  to  the 
common  law.  X.  9.  t.  57*  Cod.  A  great  part  thought  the  desire  agreeable 
both  to  law  and  practique  ;  but  the  most  part  thought  were  was  bo  necessity  £br 
his  finding  caution  before  the  defender  had  intentra  action  against  him. 

The  like  was  found  between  Pyramine,  Frenchman,  and  Patrkk  Ramsay  V 
children,  15th  July,  1628.  Page  906, 


1628.     February  ]9*       The  Heir  of  Axexakder  Andrew  agtmsf  Lord 

COLVIL. 

The  heir  of  Mr  Alexander  Andrew  charged  my  Lord  Colvil  for  so  many  boBs 
of  victual,  for  the  annual-rent  of  a  certain  sum  of  money  owing  to  him  by  my 
liOrd,  conform  to  his  bond.  Alleged  by  the  defender,  lie  could  not  be  fiable 
in  pa3rment  of  greater  annuaUrent  than  amounted  to  ten  in  the  hundred,  ac- 
cording to  the  Act  of  Parliament  1597*  Replied)  That  the  bond  was  made  he* 
fore  the  Act,  and  the  Act  was  only  extended  adfittwra.  The  Lords,  ccmform 
to  a  former  practique  between  N.  Durgess  of  Perth,  and  the  Esni  of  TuUibardiDy 
in  anno  1624,  found  the  letters  orderiy  proceeded,  providing  that,  if  the  de- 
fender made  payment  of  the  principal  sum  and  the  bygone  annual-rents,  etifeff^ 
ing  to  ten  in  the  hundred,  at  Whitsunday  next,  they  sfaaH  be  suspended  simpk* 
citer*  "  PageS59. 
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16218.      February  9.     The  Laird  of  Ward-House  against  The  Laird  of 

DuNKiNTiE  and  his  Tenants  in  Christ^s-Kirk. 

The  Laird  of  Ward-House  pursued  the  Tenants  of  ChristVKirk,  for  payment 
of  their  thirled  multures  to  him,  and  for  doing  of  certain  services,  as  leading 
stones  to  the  mill,  bjgging  of  the  dam,  &c.  Compeared  the  Laird  of  Dunkin-* 
tie,  and  alleged,  No  process  against  the  defenders,  who  were  his  tenants ;  because 
he  was  not  summoned ;  which  not  being  done,  they  could  not  constitute  any  ser- 
vitude  upon  his  tenants  and  lands.  This  exception,  if  it  had  been  proponed  for 
the  tenants,  was  very  relevant ;  but  it  was  thought  by  many  of  the  Lords,  that 
he,  compearing  at  the  bar  uncalled,  could  not  be  heard  to  allege  that  he  was  not 
summoned ;  yet  the  most  part  sustained  the  exception  proponed  by  Dunkintie 
hunself.. 

Fc^e  318. 


16128..    Febrwaty  12:    Mark  Ker  against  Scot  of  Hartwood-Myrss. 

In  a  reduction  of  a  retour,  pursued  by  Mark  Ker  against  Scot  of  Hartwood* 
Myres,  for  this  reason.  That  the  landsr  were  retoured  for  a  less  dii:^  than  they 
sbould  have  been }— -^eged.  That  the  process  slK>uld  have  been  in  Latin,  under 
the  quarter  seal,  as  was  the  custom  in  all  reducticuis  of  retour&  or  inordinat  pro^ 
ceases.  However,  the  Lords  sustained  the  summons,  because  the  reason  oi  r 
duction  concluded  not  the  inquest  to  have  committed  a  wilful  e£i:or. 

Fage  SO* 


\  I 


1528;:  Feln%Dary  14.    William  Jameson  against  Sm  John  Ker. 

Mr  William  Jameson,  parson  and  vicar  of  Long-Newton,  intented  an  action 
of  »duction  against  Sir  John  Ker,  for  reducing  of  some  tacks,  set  td  the  de- 
fender,  of  the  parsonage  and  vicarage  teinds  of  Long-Newton,  by  umquhile  Mr 
William  Henderson,  parson  there ;  and,  for  verifying  of  his  interest,  he  produced 
his  decreet  conform.  Alleged  by  the  defender,  That,  before  any  process  could 
be  granted  to  the  purMier  in  that  action,  bebehoved  to  produce  likewise  his  gift 
and  provision,  and  that,'  so  much  the  rather,  because  it  was  not  given  by  the  pa* 
trto,  bat  by  the  Bishop  of  Glasgow,  jt^re  deoohito.  And  iurther,  the  decreet 
conforni  oonld  not  be  a  sufficient  title  to  the  pursuer  to  pursue  by^  because  it 
bme  fiDt  that  the  Earl  of  Morton,  Who  was  patron  of  the  said  benefice,  was  sum# 
noned  thereunto.  Replied,  No  necessiQr  to  produce  his  gift,  although  given 
jicre  devobtto  ;  because,  by  our  practique,  a  general  decreet  conform  is  a  sufficient 
tjlibto  A  beneficed  person  to  pursue  any  action  coficeming  his  benefice,  as  long 
aa  it  stands  umsediiced.  idg.  Where  dtie  decreet  is  alleged  ntdl,^.  because  th« 
patraai  was  not  summoned  thereto,  it  ought  to  be  repelled,  in  respect  of  the  de- 
creet giwn  against  ail  «nd  sxindry,  as  ia  only  ciiatomable  to  be  none  in  seeking 
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ofletters  confonn.    The  Lords  repelled  the  exceptioDy  and  sustained  the  pur- 
suer's interest 

Page  180. 


1628.    February  16.    Robertson  against  The  Debtors  of  William  Cajbip- 

BEL  her  Husband. 

One  Robertson,  relict  to  umquhile  William  Campbel,  merchant  in  Edinburgh^ 
pursued  a  number  of  her  husband's  debtors  upon  an  assignation  made  to  her  of 
the  same  debts  by  her  husband  in  his  lifetime.  Which  assignation  (though 
quarrelled  by  the  defendersi  as  given  stante  mairmoniojj  was  sustained  by  l£e 
Lords. 

Page  19.     " 


1628.    February  16.    Thomas  Lindsay  against  James  Carmichael's  Relict 

and  Bairns. 

Thomas  Lindsay^  against  the  relict  and  bairns  of  James  Carmichael  of  Poti- 
shaw,  pursued  a  general  declarator  of  the  said  James  his  escheat.  Alleged^ 
No  process  upon  the  pursuer's  summons,  because  all  parties  having  interest 
were  not  summoned,  viz.  Robert  Henry,  executor  dative  confirmed  to  Alexan- 
der Levingston  of  West^uarter,  who  was  also  donator  to  Potishaw's  escheat, 
and  whereupon  he  had  action  of  declarator  depending ;  which  action  the  pur* 
suer  could  not  but  know,  because  he  compeared  therein,  and  was  admitted  for 
his  interest.  Replied,  There  was  no  necessity  for  his  summoning  any  but  the 
relict  and  bairns  of  the  rebel,  personally  or  at  their  dwelling-house,  and  all 
others  having  interest,  at  the  head  burgh  of  the  shire,  which  he  had  done ;  and 
as  for  his  executor,  if  he  pleased  to  compear  for  his  interest,  he  was  content  he 
should  be  admitted.    The  Lords  repelled  the  allegeance« 

Page  101. 


1628.    February  20.    The  Laird  of  Balvent  against  Innes,  &c. 

The  Laird  of  Balveny,  as  tacksman  of  some  lands  of  Spey-side,  convened  the 
tenants  for  payment  of  the  mails  and  duties  for  five  years'  space  tibat  was  to  run 
of  his  tack.  Alleged  for  one  Innes,  that  the  mails  could  not  be  paid  to  the 
pursuer,  because  he  was  infeft  in  the  said  lands  by  the  Earl  of  Murray,  and  by 
virtue  thereof  in  possession  since  the  year  1622 :  likeas  the  Earl  ci  Murray 
his  author  was  in  possession  of  the  same  lands  five  years  before  his  infeftment 
immediately,  by  uptakin^  of  the  mails  and  duties,  inputting  and  outputting 
of  tenants,  &c.  Repliec^  That  the  Earl  of  Murray  having  set  the  same  lands 
in  tack  to  the  pursuer  for  nineteen  years,  by  virtue  whereof  he  was  in  posses- 
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sion  hj  the  space  of  fourteen  jearsy  he  could  not  invert  his  possession  by  any 
posterior  deed  done  by  him  in  favours  of  any  other  person.  The  Lords  sus- 
tained the  ezceptiott^  P^e  ^0. 


1628.    February  9$.    Jomi  Gordon  agaimst  Robbrt  Moffat. 

JoH9  Maxwell  being  addebted  to  John  Gordon  in  100  pounds,  John  Gordon 
raised  letters  of  arrestment,  and  arrested,  in  Archibald  Anderson's  hand,  forty 
bolls  of  oats  belonging  to  John  Maxwell,  and  called  to  make  the  same  forth- 
coming in  satisfaction  of  his  debt.  Compeared  Robert  Mofiat,  donator  to  J6fan 
Maxwell's  escheat,  and  alleged  that  the  said  victual  could  not  be  made  forth- 
coming to  the  pursuer  y  because  John  Maxwell,  to  whom  the  same  pertained, 
being  rebel,  tne  gift  of  his  escheat  belonged  to  him,  whereupon  he  obtained 
general  declarator  long  before  the  pursuer's  arrestment*  Replied,  Not  relevant, 
except  he  had  obtained  special  declarator.  Duplied,  His  right  being  declared 
by  decreet  of  tibe  Lords,  the  rebel's  goods  cannot  be  taken  from  him  by  any 
subsequent  arrestment  after  Ma  declarator.    The  Lords  preferred  the  donator. 

Page  101. 


It>28.    FelHian/  9Q*     Robert  Lindsay,  of  Catil  against  The  Tenants  of 

KofiSYTH. 

William  Philip,  being  infeft  in  an  annual-rent  of  twelve  bolls  of  victual  out 
of  the  mains  of  Rossyth,  he  dieth  in  anno  1597  •  William,  his  son,  as  heir  to  his 
father,  is  infeft  in  the  same  annual-rent  in  anno  iGll,  who  made  Robert  Lind- 
say of  Cavil  assignee  to  the  said  annnal-rent,  of  all  years  betv/een  the  father's 
decease  and  the  son's  infeftment :  Upon  which  assignation  the  assignee  intented 
action  for  poinding  of  the  ground  for  the  said  years.  Alleged  for  the  tenants^ 
That  the  ground  could  not  be  poinded  for  these  years  by  virtue  of  the  sasine  of 
William  the  son,  because,  by  the  same,  he  had  not  right  to  the  said  annual-rent 
of  any  years  preceding  the  date  of  his  inftftment,  during  which  it  was  in  non- 
entry  in  the  superior's  hands.  Answered,  The  tenants  had  no  interest  to  pro- 
pone that ;  and,  albeit  the  cedent's  sasine  be  not  till  l6ll,  yet  the  whole  annual- 
rent  of  all  years  since  his  father's  decease  will  accresce  to  him  after  the  date  of 
bis  infeftment,  as  heir  to  his  father ;  and,  consequently,  as  the  cedent  had  right 
as  heir,  so  his  assignee  had  competent  action  for  poinoing  of  the  ground.  The 
Lords  found  the  exception  relevant. 

Page  219. 


16S8.    March  5.    The  Hammermen  of  Glasgow  against  Cornelius  Craw- 

FORD  of  JORDANHILL, 

Thb  deacon  of  the  Hanvnermen  in  Glasgow  pursued  Cornelius  Crawford  of 

U 
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Jordanhill  to  hear  and  see  the  tenor  of  a  bond  of  ^100  made  to  them  by  his 
father,  proven.  Alleged,  All  parties  having  interest  were  not  warned,  viz.  the 
executors  of  his  father,  who  behoved  to  be  summoned,  because  they  must  re* 
lieve  the  heir.  Replied,  No  necessity  to  summon  any  but  the  heir^  because  the 
defunct  having  obliged,  by  the  bond,  both  bis  heirs  and  executors,  it  was  in  the 
pursuer's  option,  as  if  he  were  in  the  execution,  (in  which  he  was  in  effect,  be- 
cause he  craved. the  tenor  to  be  proven,  and,  being  proven,  payment,)  either 
to  pursue  the  heir  or  the  executor.  Next  he  convened  the  defender  as  heir,  at 
least  universal  intromittor,  at  least  as  executor  to  his  father.  The  Lords,  in 
respect  of  this  last  part  of  the  reply,  repelled  the  exception,  unless  the  de- 
fender would  condescend  upon  some  other  than  himself  that  was  executor  to  his 
father.  Fage  25a 


1 628.    March  1 1 .    Andrew  TCer  against  The  Laird  of  Coldingknows. 

Andrew  Ker  pursued  a  declarator  of  the  Laird  of  Coldingknows's  liferent* 
escheat  of  the  lands  of  Smaillum  Spittell,  as  donator  thereto  by  the  Earl  of 
Marr  Lord  Dryburgh,  superior  of  these  lands.  Alleged,  Into.  No  process  upon 
his  sy mmons  while  they  were  continued,  because  the  pursuer  behoved  to  verify 
that  Coldingknows  was  the  Earl  of  Marr*s  vassal.  Replied,  No  necessity,  be- 
cause, by  the  Earl  of  Marr's  sasine  produced,  it  is  proven  that  the  said  lands 
hold  of  him.  As  to  that,  that  Coldingknows  is  not  verified  to  be  vassd  of  the 
said  lands  to  the  Earl,  Answered,  It  needs  not  be  proven,  because  he  is  either 
vassal,  or  otherwise  he  must  disclaim ;  which  the  pursuer  is  content  he  do.  The 
Lords  repelled  the  allegeance.    See  the  next  Case. 

PaffelOSL 


1628.    March  IS.    John  Boswell  of  Pittedie  against  The  Laird  of  Colding* 

KNOWS. 

Next  compeared  John  Boswell  of  Pittedie,  and  produced  a  sasine  of  the  same 
lands  upon  a  comprising  led  at  his  instance  against  Coldingknows,  and  alleged. 
No  declarator  of  Coldingknows's  liferent  of  these  lands,  because,  long  before 
the  pursuer's  gift,  Coldingknows  was  denuded  of  these  lands  by  comprising  and 
infeftment  following  thereupon  made  to  this  Pittedie.  Replied,  The  sasinie  pro- 
duced cannot  be  obt^'uded  to  the  pursuer's  gif):,  because  Pittedie  is  only  seised 
in  these  lands,  holding  of  the  king,  who  was  not  superior  to  Coldingknows  at 
that  time ;  but,  on  the  contrary,  the  Earl  of  Marr,  from  whom  the  pursuer's 
gift  proceeds,  'was  infeft  in  the  superiority  by  the  king,  and  so  Pittedie's  infefl- 
ment  not  holding  of  the  right  superior,  nis  sasine  cannot  exclude  the  pursuer. 
Duplied,  That  Coldingknows,  standing  infeft,  holding  of  the  king  the  time  of 
his  comprising,  he  was  in  optima  Jide  to  comprise  the  lands  from  him  to  be 
holden  of  the  same  superior ;  and  there  was  no  necessity  for  him  to  kenn  the 
Earl  of  Marr,  seeing  Coldingknows  had  taken  no  new  infeflment  to  be  holden 
rf  the  Earl.  The  I^rds  repelled  the  allegeance  proponed  for  Pittedie,  in  res- 
pect of  the  reply.    Bee  the  preceding  Case.  Page  102. 


i628l  SPOTISWOODE.  155 


1628.    March  14.    Sib  Williau  Balcemdem  against  Jaket  Mackmath. 

Ant  deed  done  by  a  minor,  to  his  enormous  hurt  and  lesion,  may  be  revoked 
by  him  at  any  time  before  his  majority,  or  intra  quadriennium  utiles  after  he  is 
major ;  and|  if  be  die  before  he  be  major,  he  that  succeedeth  to  him,  being 
minor,  hath-  the  same  privilege :  But,  if  he  decease  after  he  is  major,  and  be- 
fore he  be  twenty-five  years  complete,  and  doth  not  revoke  that  deed  done  by 
him  in  his  minority,  he  that  succeeds  him,  being  minor,  may  revoke  that  deed 
of  his  predecessor  any  time  during,  his  minority;,  but,  after  he  is  major,  he  will 
not  have  qtiadrienniimi  utiles  as  his  predecessor  would  have  had,  but  only  as 
much  of  it  as  was  resting  unrun  the  time  of  his  predecessor's  decease.  This 
was  found,  14th  March  l6S8f,  between  Sir  William  Ballenden  and  Janet  Mack- 
math  :  For  Sir  William,  having  intented  a  reduction  of  a  contract  made  by  his 
lather  in  his  minority,  and  having  revoked  it  upon  this  ground,  that  his  father 
was  but  twenty-four  years  and  two  months  old  when  he  died,  it  was  lawful  for 
the  pursuer  to  revoke  it  at  any  time'  within  the  age  of  twenty-five  years  j  but 
so  it  was,  that  he  was  but  three-and-twenty  years  old  when  he  raised  his  sum- 
mons. The  defender  was  assoilyied,  because  the  pursuer  had.  not  revoked 
within  ten  months  after  he  was  past  his  majority ;  which  space  of  ten  moatht 
was  only  profitable  to  him,  afler  nis  majority,  for  revoking  his  father's  deed,  in 
xespect  there  was  no  more  resting  to  his  father  of  his  anni  utiles,  the  time  of  bis 
4ecease.  And  this  was  judged  conform  to  the  common  law.  X«  19s  #  de 
Minor.  ^  anms.. 

JPage  300.^ 

T628.    March  15.    Load  Blanttre  against  The  Parishoners  of  Bothwell. 

And  this  is  in  favours  of  debtors,  that,  where  their  goods  are  comprised,  their 
bodies  may  be  free :  But  a  man  having  comprised  his  debtor^s  lands,  it  will  not 
be  ascribed  in  satisfaction  of  his  debt,  so  that  he  shall  be  holden  to  renounce  all 
other  right,  as  assignation,  &c.  that  he  has  of  his  debtor.  As  was  found  between 
my  Lord  Blantyre  and  the  parishioners  of  Bothwell,  who,  being  pursued  for 
spuilyiation:  of  their  teind^eaves  by  my  Lord,  as  assignee  thereto,  made  the 
luaird  of  Cleland  tacksman  thereof. «  Alleged»  That  this  assignation,  being  made 
to  my  Lord,  for  relief  of  debts  contracted  by  him  for  Cleland,  was  extinct  and 
expired,  because  my  Lord  had  comprised  Cleland's  lands  for  the  same.  It  was 
found.  That  my  Lord  might  very  well  keep  both  his  comprising  and  his  assig- 
nation to  the  teinds,  while  he  were  paid  of  his  debts  ;  for,  if  one  of  them  were 
unprofitable  to  him,  he  might  take  him  to  the  other.  J^age  41. 


1628.    March  1 9.    James  Raith  against  The  Goodman'  of  Buckie. 

The. same  found  as  in  the  case  Lindsay  against  Forteous  and  Lord  Yester» 

2Sd  January  1627« :        .    ... 

PoffeHS. 
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1628.    March  20.    Thfe  Donatos.  of  tbe  Laird  of  Dumeod's  EflciosAar  /^goitM 

Wallace. 

Ik  a  general  dedarator  of:fhe  Laird  of  Dunrod's  escheat  and  Hfer^at  j  com- 
peared one  Wallace,  and  alleged.  No  process  at4^he  pursuer's  insftance  till  he  were 
paid  of  the  debt  owing  by  the  rebel  to  him,  because  the  homing  upon  Which  the 
gift  flowed  was  at  his  instance.  It  was  found  that  this  allegeance  could  not 
stop  the  general  declarator ;  but  the  tionator  being  once  constituted  debtor  by 
the  general  dedarator,  then  the  creditor  woidd  liave  good  actioa  against  him. 

JPagel4&. 


1628.    March  21.    Barbara  Logak,  Helict  of  Bernard  Lindsay,  ^ai$isl  Her 

Husband's  Creditors. 

Barbara  Logan,  relict  and  executrix  conffinned  to  Benrnrd  Lindsay,  hsr  inis- 
band,  raised  a  summons  of  sextuple  poinding,  wherein  she  convened  her  hus- 
tMtnd's  whole  creditors,  to  hear  and  see  her  decerned  to  make  forthcoming  the 
whole  free  goods  and  gear  contained  in  the  inventory  of  her  husband's  testament, 
to  them  that  should  be  found  to  have  the  best  right  thereto,  and  they  thereafter 
to  be  dischaiged  of  all  further  troubling  and  pursuing  her  for  the  same.  Com- 
peared the  Laird  of  Dalmahoy  and  James  Kae,  and  disputed  which  of  them 
sliould  be  preferred.  Alleged  for  Dalmahoy^  He  ought;  because,  he  being  a 
lawful  creditor,  had  obtained  decreet  against  "the  executrix,  gotten  pa3rment 
conform  thereto,  and  had  given  discharge.  Alleged  for  James*  Kae,  He  ought ; 
notwithstanding  of  that  decreet.;  "because,  long  ^fore  11;,  yea,  before  the  confir- 
mation of  the  testament,  he  had  raised  summons  of  registration  against  the  pur- 
wer,  as  untvenal  intromissatrix  with  her  hudmnd's  goods;  in  respect  whereof 
neither  her  posterior  confirming  cf  a  testament;,  nor  her  summons  raised,  coidd 
prgudge  his  action  intented  before :  -and  for  the  decreet,  it  cannot  be  respected, 
being  given  by  odlusion  betwixt  him  and  the  executrix,  who  is  his  good-mother, 
she  smeriasg  a  ^creet  to  go  against  her  for  not-compeaarance ;  rniereas^  for  a 
long  time,  she  ataid  his  action  by  her  procurator's  compearance,  and  keepii^ 
of  ^e  pieces    The  Lords  preferred  Dalmahoy  notwithstanding. 

Fage  115. 


1628.     Mnrch  25. 

Alleged,  No  process  upon  tbe  summons,  4)ecause  ti»e  pursuer  never  libelled 
what  particular  quantity  of  corns  grew  upon  the  particular  lands,  so  that  it  could 
not  be  known  what  the  multures  came  to,  (for  Ine  libel  bore  Ibus,  And  true  il 
f>,  that  he,  and  he  abstracted  th^  whole  corns  growing  on  their  lands  qfl  Ac.  ex- 
tended to  so  mamf  peeks,  8fc.  of  multure.)  The  Lords  sustained  the  libel,  in 
respect  the  particular  quantities  were  referred  to  the  defenders^  oaths. 

Page  907' 
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^  1628.    June  2.    Ragi^l  Bbnnet  ogMUt  William  Da7Jdsok. 

IIa^ubl  Betinet  puimied  WiUiam  Davidson  for  twenty  bolls  of  victud,  as  for 
the  duty  of  certaia  lands  yearly,  l6ao,  1621,  1622,  1623.  The  ^rst  three  jjears 
were  elided  by  the  defendfer ;  as  for  the  1623,  he  denied  his  occupation  of  the 
said  laadfi  that  year ;  whereupon  there  was  probation  led  against  him,  and  wit- 
nesses examined  in  the  cause,  but  nothing  further  done.  After  this,  the  de- 
fender pursues  Raguel  before  the  sheriif  of  Selkirk,  for  twenty  bolls  of  victual 
delivered  by  him  to  Raguel ;  which  action  being  advocated  before  the  Lords, 
Alleged  the  summons  was  not  relev^it,  except  he  would  condescend  upon  some 
cause  of  delivery  of  the  said  bolls  to  Raguel.  Being  forced  to  condescend,  he 
-^rmed  it  was  for  the  duty  c£  the  former  laoids,  162&  Replied  by  Raguel,  He 
could  iK»t  be  heard ;  because,  that  exception  being  dcompetent  In  the  eaiuse  puc- 
sued  by  him  against  Davidson,  be  had  omitted  it,  and  had  dmed  his  occupation 
^f  these  knds  that  year.  Duplied,  It  was  but  a  mistake,  and  he,  being  rusticus 
^t  iffnarusjuris,  should  be  repooed.  Which  the  moat  part  of  the  Ijord3  granted. 


16£8.    June  2.  Johk  Wilson  against  ALEXAtmsE  Hay. 

John  Wilson  was  repened  against  a  decreet  obtaiaed  against  him  by  Alexan- 
der Hay»  upon  this  reason,  that  it  was  gotten  under  assurance  given  him  by  Hay 
not  to  call  the  said  matter.  Another  reason  was  added.  That  the  ground  of  tfate 
decreet  was  upon  a  debt  owing  by  an  heritable  bond,  which,  belonging  to  the 
creditor's  heir,  the  action  was  only  <;ompetent  to  him,  asKl  xuA  to  the  executor, 
who  had  pursued  it.    Which  reason  was  found  relevant  likewise. 
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I6S84    June  18.    Barbara  Blacaber  agmnst  Nathanael  Edward. 

A  SUMMONS  libelled  by  Barbara  Blacader  againat  Mr  Nathanael  Edward,  bear- 
ing that  where  she  had  a  chain  of  gold  with  a  tablet  at  it,  of  such  a  weight,  and 
a  gold  ring  with  a  sapphire,  which  things  she  wore  as  her  own  upon  her  body 
for  the  space  of  five  years ;  true  it  was  that  the  d^ender  did  intromit  therewith, 
161 3,  and  yet  had  the  same,  at  l^ist  had  fraudulently  put  them  away ;  where- 
fore she  craved  them  to  be  restored  to  her.  This  libel  was  quarrelled ;  be- 
cause it  bore  not  that  these  jewels  pertained  to  her,  but  only  that  she  had  worn 
them  as  her  own  for  :five  years ;  next,  the  five  years  were  not  condescended  on, 
that  they  were  immediately  preceding  his  intromission,  1619.  The  Lords  sus- 
tained the  libel ;  her  wearing  to  be  proven  by  witnesses,  and  his  intromission  by 
writ  or  oath  of  party. 

Page  319. 
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1628.    July  4«  Railet  against  Sib  Lewis  Lawder. 

A  CHARGE  given  by  one  Railet,  a  Fi^enchman,  to  Sir  Lewis  Lawder,  sheriff  of 
Edinburgh,  for  apprehending  of  one,  not  sustained,  because  it  was  given,  upon  ar 
Sunday,  and  that  a  fasting  Sunday. 

\ 

PageSS.  * 


1628.    Jult/  4.     Alison  Hamilton  against  The  Laird  of  Kinbrachmont*^ 

Alison  Hamilton,  relict  of  Gavin,  Bishop  of  Galloway,  pursued  Kinbrach- 
tnont,  one  of  the  cautioners  in  her  contract  of  marriage  for  her  husband,  for 
implementing  of  her  contract,  whereby  her  husband  was  obliged  to  infeft  her  in 
certain  annual-rents,  one  of  400  merks,  another  of  SOO  merks.  Alleged  for  the 
defender,  and  found  by  the  Lords,  .  That  these  defalcations  should  be  made. 
ImOj  After  her  husband's  death,  her  children  being  confirmed  executors,  they 
being  minors,  she  gave  up  inventory  and  made  faith,  in  which  was  contained 
2000  merks  of  pose,  that  was  in  her  husband's  purse  the  time  of  his  decease. 
For  this,  the  Lords  found,  she  might  have  had  retention,  and  her  negligence 
could  not  prejudge  the  cautioner.  Sicklike  there  was,  of  utensils  and  domiciles, 
j&lOOO  which  she  might  also  have  retained,  and  therefore  was  bound  upon  her. 
And  further,  it  was  found.  That  the  defender  was  not  astricted  to  prove  her 
intromission  with  these,  otherwise  tlian  by  the  testament  given  up  by  herself; 
which  proved  sufficiently  against  her ;  unless  she  would  allege,  relevantly,  that 
some  of  the  moveables  were  in  other  men's  possession  the  time  of  her  husband's 
decease,  and  that  she  never  in tr omitted  with  them.. 

Page  338. , 


1628.     July  10*     Margaret  Edgar  and  Walter  Cant   against  Edward 

Edgar's  Bairns  and  their  Tutors. 

Mr  William  Maxwell  of  Ravens,  being  addebted  in  the  sum  of  «£6000  to 
divers  creditors,  as  principal,  and  with  him  Walter  Sinclair  and  Edward  Edgar 
as  cautioners :  The  cautioners  being  distressed,  and  having  paid  the  sums  for 
him,  Edward  Edgar  makes  David  Johnston  assignee  to  the  bond  of  relief  given 
to  him  as  cautioner  by  Ravens  ;  whereupon  David  comprised  the  lands  of  Ra- 
vens. Edward  Edgar  being  dead,  his  relict  Margaret  Edgar,  and  Walter  Cant 
her  husband,  pursued  for  a  third  of  the  moveables  pertaining  to  her  umquhile 
husband,  and,  among  the  rest,  for  a  third  of  the  sums  comprised  for,  by  virtue 
of  the  assignation  foresaid ;  or  else  to  be  assigned  to  the  third  part  of  the  com- 
prising, after  it  was  found  that  the  assignation  which  was  made  by  Edward 
Edgar  upon  his  death- bed,  was  null,  in  so  far  as  it  could  prejudge  his  relict.  |t 
was  further  alleged  by  the  tutors  to  Edward's  bairns,  who  were  convened^  That 
she  could  crave  no  part  of  these  sums,  because  they  were  not  moveable,  but 
heritable,  in  so  far  as  the  bonds  owing  by^  Ravens^and  his  cautioners  were  herit- 
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able  i  imd  thc^  bond  of  xdief  given  by  Rarens  to  his  cautioners  behoved  to  be 
of  the  same  nature  with  the  pxincipal  bond ;  so  that  the  relief  waa  competent  to 
the  .cautioner's  heirs  only,  and  not  to  his  executors  j  and  consequently  the  relict 
could  have  no  third  of  it  This  matter  was  much  agitated  among  the  Lords, 
whether  the  money  being  paid  by  the  defunct,  Edward  Edgar,  in  his  own  time, 
the  relief,  conform  to  the  bond,  should  be  competent  to  his  heirs  or  executors : 
Many  inconveniences  were  represented  on  both  sides,  yet  at  last  it  was  found 
competent  to  the  executors. 

The  like  was  found  betwixt  Mr  John  Hart  and  Patrick  Hart,  hk  brother, 
18th  March  1630. 

Page  65. 


-163&    Juh/  11.    Robert  Arbuthnot  of  Findowrt  against  Patrick  Lightok. 

SicKLiKE,  Robert  Arbuthnot  of  Findowry,  assignee  constituted  to  the  tack  of 
teiads  of  Fairniflet,  pursued  Patrick  Lighton,  provost  of  Montrose,  for  spuilyie, 
as  intromittor  with  the  duties,  both  stock  and  teind.  Alleged,  His  uplifting  of 
the  mails  and  duties  from  the  tenants,  made  him  not  a  spulyier,  because  he  up- 
lifted only  the  ordinary  fruits,  whereof  they  were  in  use  of  payment  divers  years 
before  to  his  author  z  However,  the  Lords  sustained  the  summons  to  be  proven, 
protct  de  Jure  ;  with  this  caution,  that  it  should  not  infer  a  spuilyie,  but  only 
wrongous  intromission. 
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1628.    July  22.    Smith  and  Hilstox  against  Walter  Hay,  Superior  of  the 

Lands  and  Living  of  Borthwick. 

Two  persons  or  more  having  comprised  lands,  if  they  shall  charge  the  su- 
perior to  enter  them,  he  is  obliged  to  do  it  at  their  own  hazard,  and  he  cannot 
refuse,  by  reason  that  he  hath  entered  another  before,  and  so  has  received  a  vas- 
sal already. 

JP^e  44. 


1628.    Nwember  14.    David  Betson  against  The  Laird  of  Grangiu 

In  an  action,  pursued  by  David  Betson  of  Cardon,  against  the  Laird  of 
Grange  ;  the  pursuer  summoned  Mr  Lawrence  M^Gil  and  Mr  Lewis  Stuart  to 
be  witnesses  in  the  cause.  They  alleged.  That  they  could  not  be  forced  j  for 
that  which  they  were  to  be  examined  upon  was,  if  they  had  seen  at  any  time  a 
reversion  of  certain  lands  amongst  Grange's  writs,  which  they  could  not  do, 
being  his  advocates,  and  therefore  were  not  bound  to  reveal  any  thing  they  had 
seen  of  his  secrets.  Replied,  Quivis  potest  cogi  ad  dicendum  testimonium^  quod 
"CSt  munus  pubUcum.    It  is  true,  an  advocate  is  not  obliged  to  reveal  any  advice 
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given  by  faim  to  fais  dieirt ;  but,  for  the  verity  of  thct  wfaidi  is  mjkaof  he  could 
not  eschew  it.    The  Lords  repelled  the  exception* 

Page  Si6. 


1628.    November  90.    Hugh  Ashton  against  William  Stuart  and  Othsks. 

Hugh  Ashton,  having  obtained  the  gift  of  William  Stuart's  escheat,  pttrsiiedL 
a  declarator  thereof.  Compeared  one  of  the  rebel's  creditors,  and  Alleged^  No 
process  upon  the  gift ;  because  it  made  no  mention  of  the  particular  horning 
whereupon  it  was  granted,  conform  to  the  common  style  of  all  gifts.  Replied^ 
to  excuse  this  piece  of  informality.  That  the  gift  was  drawn  up  at  court  by  ike 
secretary,  who  understood  not  so  well  our  forms  j  and,  to  supply  this  neglect, 
they  had  condescended  upon  a  particular  homing  in  tbeir  summons  of  dedaniK 
tor,  which  is  as  much  as  if  it  had  been  expressed  in  the  gift.  Yet  the  allegeance 
was  sustained. 

Pcfge  108. 


1628.     December  6.    George  Lawson  against  John  Johnston  and  ANiwffiw 

Dick. 

Mr  George  Lawson,  donator  to  the  escheat  and  liferent  of  the  Laird  of  Bog- 
hall,  having  obtained  a  general  declarator  thereof,  intented  a  special  declarator 
against  John  Johnston  and  Andrew  Dick,  for  payment  of  600  merks  of  steelbow 
goods,  addebted  by  them  to  the  rebel,  by  a  tack  set  to  them  by  him,  1626.  Al- 
teged.  That  the  steelbow  goods  could  not  be  craved  as  fallen  under  esdieat^  be- 
cause they  were  not  payable  to  the  rebel  the  time  of  his  decease,  neither  could 
be  craved  before  the  expiring  of  the  tack,  whereof  there  were,  divers  years  to 
run :  for  the  donator  could  be  in  no  better  case  than  the  rebel  bimself,  or  his 
heir  or  executor.  Answered,  He  sought  only  his  right  to  be  declared,  but  was 
content  to  supersede  the  execution  during  the  tack.  Duplied,  Albeit  he  would 
supersede  the  payment,  yet  he  can  have  no  decreet  against  the  tenants  till  the 
term  of  payment,  because  it  was  alike  as  in  an  action  to  make  arrested  goods 
forthcoming.  The  Lords  repelled  the  allegeance  in  respect  of  the  reply.  Fur- 
ther  Alleged,  The  steelbow  goods  could  not  be  craved  as  escheatable,  because 
they  are  a  part  of  the  tack-duty,  payable  the  last  year  of  the  tack,  before  the  re- 
moving,  as  the  tack  bore ;  and  so  should  appertain  to  them  that  had  right  to  the 
tack-duty,  after  Boghall's  decease,  and  not  to  the  rebel  nor  the  donator.  The 
Lords  repelled  this  allegeance  likewise. 
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1628.    December  10.    N.  Somervill  against  The  Minister  of  Lanark. 
N.  Somervill  being  presented  to  an  hospital  beside  Lanark,  by  the  Laird  of 
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Lee,  patron  tliereof,  sought  letters  conform  to  his  gift.  Alleged  by  the  minister 
of  Lanark,  That  he  was  presented  to  the  preceptory  of  the  same  hospital  by  the 
king ;  likeas  Mr  William  Birnie  was  presented  thereto  before  him  by  the  King, 
and  liey  were  in  possession  of  the  same  twenty-seven  years  between  them :  in 
respect  of  which  presentations  bina  vice  and  so  long  possession,  the  pursuer 
could  not  have  letters  conform.  Replied,  Their  presentations  were  given  a  non 
habente  potegtatem^  because  the  king  was  denuded  of  the  right  before  in  favours 
of  the  pursuer's  author.  The  Lords,  notwithstanding  of  the  exception,  decerned 
letters  conform  to  be  given  to  the  pursuer  i  for  they  thought  it  would  come  bet- 
ter in  to  have  their  rights  discussed  in  a  double  poinding ;  seeing  the  decreet 
conform  made  the  pursuer's  right  no  better  than  it  was  in  itself. 
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16S8.     December  11.    Ninian  Hamilton  against  John  Swyne. 

By  contract  of  marriage  betwixt  John  Swyne  and  Isabel  Hamilton,  he  re- 
ceived with  her  in  tocher  4000  merks,  and  was  obliged,  that  in  case  there  were 
no  heirs  begotten  of  that  marriage,  to  pay  to  the  heir  and  executors  of  Isabel 
2000  mei^ks,  in  contentation  of  the  moveables,  which  should  appertain  to  him 
for  her  part.  She  dieth,  leaving  behind  her  a  son,  who  was  confirmed  executor 
to  her ;  and,  after  he  had  lived  two  years  after  his  mother,  he  died  also.  After 
his  decease,  Ninian  Hamilton,  brother  to  Isabel,  is  decerned  executor  dative  ad 
omissa  to  his  sister,  before  the  commissary  of  Dunkeld,  and  confirmed  the  fore- 
said 2000  merks,  as  omitted  out  of  the  principal  confirmed  testament  by  her 
son,  and  obtained  sentence  against  John  JSwyne  for  the  same ;  which  sentence 
he  suspended,  and  craved  to  be  reduced.  One  of  the  reasons  was.  That  it 
could  not  be  confirmed  as  omitted,  because,  at  the  time  of  the  confirmation  of 
the  principal  testament,  it  was  not  a  debt  owing,  and  so  it  could  not  be  con- 
firmed. Yet,  notwithstanding  of  this  reason.  The  Lords  sustained  the  charge 
upon  this  title  j  for  hardly  could  he  have  pursued  it  upon  any  other  ground. 
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1629.    The  Laird  of  Lamington  against  The  Baili£  of  Baiobie. 

Sometimes  homings  have  been  sought  to  have  been  reduced  upon  this 
ground.  That  they  were  not  executed  within  one  of  these  regalities :  and  lately 
betwixt  the  Laird  of  Lamington  and  the  Bailie  of  Baigbie,  who  alleged  that  he 
dwelt  within  the  regality  of  Roberton,  and  was  denounced  in  Lanark.  The 
Lords  gave  no  decision  in  it,  but  caused  the  parties  agree. 
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1629*    January  13.    James  and  William  Nisbet  against  Hugh  Nisbet. 
James  and  William  Nisbet  pursued  Hugh  Nisbet,  as  lawfully  charged  to  enter 
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heir  to  his  father,  for  payment  to  them  of  certain  sums  intromitted  with  by  his 
umquhile  father,  who  was  tutor  to  the  pursuers*  In  that  action,  Hugh  com- 
pearing, took  a  day  to  produce  a  renunciation ;  which  day  being  past,  and  he 
not  having  renounced,  the  term  was  circumduced,  and  decreet  given  against 
him  as  lawfuUy  charged  to  enter  heir*  This  decreet  was  afterwards  suspended 
by  Hugh,  upon  this  reason.  That  be  was  only  decerned  as  lawfully  charged  to 
enter  heir,  and  that  he  has  produced  now  a  renunciation.  Alleged^  He  cannot 
be  heard  now  to  renounce,  m  respect  of  the  decreet  standing,  given  against  him 
in  Jbro  contradictorioi,  Replied,  It  is  not  a  decreet  m  Jbro  contrddktorio,  al- 
though  the  suspender  be  compearing  therein ;  because  he  is  neither  denying  the 
summons,  nor  proponing  any  exception  exclusive  of  the  debt,  but  only^  agmnst 
the  medium  concludendi  against  him,  viz.  against  that  part  whereby  he  was 
craved  to  be  decerned  as  lawfully  charged  to  enter  heir ;  and,  although  it  were 
a  decreet  in  Jbro  contradictorio,  yet,  he  being  ready  to  renounce,  re  integra^  it 
must  be  sufficient  to  suspend  the  decreet.  The  Lords  found  the  reason  of  sus* 
pension  relevant,  unless  the  charger  would  qualify  some  prejudice  that  he  had 
sustained  through  the  suspender's  delaying  of  him  in  the  first  decreet ;  conside- 
ration also  being  had  of  the  charger's  expenses,  which  should  be  refunded  him 
by  the  suspender,  at  the  Lords'  modification*  Page  301. 


1629^    January  15.    Anna  Lawson  against  Bartil  Kello. 

Anna  Lawson,  executrix  nominated  by  her  umquhile  husband,  Alexander  Law- 
son,  indweller  in  London,  pursued  Bartil  Kello  for  a  bond  of  £90  sterling,  owing 
by  him  to  the  defunct^  and  obtained  decreet  against  him.  Thereafter  he  suspoid^ 
ed  upon  double  poinding,  by  the  executi:ix  nominated  on  the  one  part,^^4md  Alison 
Lawson,  sister  to  the  defunct,  who  was  confirmed  executrix  dative  to  her  bro- 
ther, for  the  same  debt,  on  the  other  part  The  two  ezecutrices  coming  to  dis- 
pute whicb  of  them  should  be  preferred,  the  first  obtruded  her  nomination,  ap- 
proved in  the  prerogative  court  of  Canterbury :  in  respect  whereof  non  erat  fo- 
cus  dativo  ;  likeas  she  offered  to  confirm  the  same  debt  nere  at  home.  The  other 
Alleged,  That  she,  being  executrix  confirmed,  should  be  preferred ;  and  for  ihe 
nomination,  no  respect  should  be  had  to  it  with  us»  it  havmg  been  done  in  Eng- 
land :  And,  for  her  offer  to  confirm,  let  her  do  it ;  but  she  must  reduce  the  other 
dative.  The  Lords  preferred  the  executrix  dative,  she  finding  caution  to  re- 
fund  it  back  again  to  the  executrix  nominate,  if  she  should  happen  to  reduce 
the  dative  thereafter. 

FageSSS. 


4 

1629.    January  I6.    The  Laied  of  Shaw  against  Cranston  of  Corsbt. 

Thbbe  was  a  service  s<»ight,  before  the  £3ur  macers,  by  Cranstcm  of  Corsby, 
who  craved  to  be  served  heir  to  Sir  Peter  Cranston  hi,s  grandsire's  brother,  m 
which  there  were  four  assessors  conjoined  with  them.    In  which  service  tiie 
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Laird  of  SbaW  being  admitted  fcM*  his  interest,  Allegedi  That  the  purchaser  of 
the  brieves  could  not  be  served  to  Sir  Peter,  because  the  said  Sir  Peter  was  bastardy 
and  so  could  not  have  an  heir,  cum  nuSam  habere  agnatknenu  In  this  matter,  the 
judges  disaffl^eeimr  among  th^nselves,  they  gave  in  a  sup{>licati<ni  to  the  Lords^ 
desiring  to  have  meir  advice  upon  the  matter }  who,  after  they  had  consider^  it 
by  wav  of  advice  only,  (remitting  it  to  their  own  consciences  to  decern  as  they 
thoiM^t  fittest,)  gave  their  answer,  That  they  thought  it  neither  competent  to 
the  dtefender  to  prc^ne,  (he  nor  any  others  having  interest^  but  the  kina  only ;) 
neither  yet  was  it  relevant  to  allege  bastardy  against  the  person  to  whom  an- 
other sought  to  serve  himself,  but  only  against  him  that  sot^t  the  service,  quo 
COM  qutBsHo  naictlkm  adjudicem  Ckristianitatis  remttenda  erat,  and  in  the  mean* 
time  the  service  should  be  stopt }  otherwise,  if  there  were  such  an  allegeance 
austained,  there  should  never  a  service  go  on,  prce^ertim  in  facto  antiquo* 

Page  30. 


1629*    January  20.    The  Eart.  of  Galloway  against  Gordon. 

The  Earl  of  Galloway  pursued  one  Gordon  for  the  rental  boUs  of  certain 
lands,  which,  as  he  libelled,  were  in  use  to  pay  so  many  bolls,  at  least  so  much 
m<mev  for  so  many  bolls,  (viz.  40  shillings  or  three  pounds,)  yearly*  The  Lords 
found  not  that  alternative  relevant ;  for  they  thought  a  man  paying  but  a  mean 
duty  for  his  rental  bolls,  would  never  quarrel  it,  albeit  he  paid  for  more  than 
the  land  was  rentalled  to ;  but,  when  he  was  compelled  to  pay  conform  to  the 
fiars  of  the  country,  he  had  reason  to  allege  why  that  should  not  be  a  sufficient 
probation  of  the  number  of  the  rental  boUs  against  him.  Afterwards  the  pur* 
suer  oflfered  to  prove  payment  of  the  price  of  so  many  rentalled  bolls  sundiy 
years,  equivalent  to  the  fiars  of  the  country.  Yet  the  Lords  would  not  sustain 
that  as  relevant  to  infer  the  payment  of  so  many  rental  bolls  libelled ;  but  only 
to  astrict  the  defender  to  pay  the  highest  prices  that  the  pursuer  could  prove 
he  had  gotten  from  him  at  any  time  before. 

Page  290- 
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162^.    January  22.    Frederick  CARmcHAEL  against  Thomas  Qourlat  of 

KiNrcRAia. 

hf  an  action  pursued  by  Mr  Frederick  Carmichael  against  Thomas  Gourlay 
of  Kincraig,  as  lawfuHy  charged  to  enter  heir  to  his  grandftther,  thdre  was  a 
day  taken  1^  the  defender  to  renounce ;  and,  in  terminoj  he  produceth  his  renun* 
ciation.  Compeared  Alexander  Comfat,  creditor  to  the  said  umquhile  grands 
father,  who,  being  admitted  for  his  interest,  alleged,  that  the  defender  cannot  be 
heard  to  renounce  in  favours  of  the  pursuer,  and  in  his  prejudice,  who  was  a  law- 
fid  creditor^  because  the  said  Alexander  had  action  depending  against  the  said 
defender  as  lawfully  charged  to  enter  heir,  «)d  also  as  behaving  himself  as 
heir ;  and  it  was  not  lawiul  to  the  defender,  by  offering  a  volimtary  renuncia- 
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tioD,  to  prefer  the  pursuer,  to  any  other  creditor,  to  the  effect  that  the  pursuer 
might  obtain  sentence  of  adjudication  first ;  neither  was  it  lawfiil  to  the  pur* 
suer  to  accept  a  renunciation  from  the  defender  by  collusion  $  because  he  ofier* 
ed  him  to  prove  that  the  pursuer  omitteth  a  competent  reply,  which  the  said 
Alexander  allegeth  by  way  of  exception,  viz.  That  the  dreader  cannot  be' 
heard  to  renounce: — Imo.  Because  he  has  curatora,  and  they  have  not  sul^crib- 
ed  the  renunciation  produced :  Qdo.  He  has  behaved  himself  as  heir  to  his 
grandfather  by  intromission  with  his  heirship-goods :  Stio.  The  gift  of  the 
ward  of  the  half  lands  of  Kincraig,  bedding  of  the  Laird  of  Lundie,  is  granted 
to  the  defender  himself,  or  the  donator  for  his  behoof.  Answered,  This  cre- 
ditor could  not  stay  the  accepting  of  this  renunciation,  because  the  pursuer  will 
accept  it  with  his  hazard,  and  let  Alexander  go  on  in  his  cause  as  he  pleases; 
The  Lords  repelled  all  these  allegeances  proponed  by  Alexander,  and  would  not 
stop  the  pursuer's  action,  who  had  used  greatest  diligence. 

Page  140. 
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1629*    January  32.    Henry  Fairs airn  against  Bartilmo  Kello* 

I  ' 

Henry  Faiibairn  being  addebted  in  1000  merks  to  Bartilmo  Kello,  by  virtue 
of  letters  of  caption,  was  apprehended  and  incarcerated,  by  Bartilmo,  in  the  tol- 
booth  of  the  Canc»igate  ;  out  of  which  he  having  escaped^  Bartilmo  obtained  a 
decreet  against  the  bailies  and  jailer  for  suffering  him  to  escape.  They,  to  free 
themselves  of  the  debt,  intent  an  action  of  reduction  and  restitution,  in  inte* 
grunif  in  name  of  the  said  Henry  Fairbairn,  against  Bartilmo,  ex  capite  minoritatis. 
In  which  action  there  was  an  exception  proponed  by  Bartilmo,  that  he  offered 
him  to  prove  that  the  said  Henry  was  major  the  time  of  the  subscribing  of  the 
bond.  For  proving  of  the  which  exception  there  was  a  day  assigned  to  the  ex- 
cipient.  Before  the  day,  the  defender  raiseth  a  summons  against  the  said  Henry, 
to  give  his  oath  de  calumniaj  that  he  had  just  cause  to  pursue  the  libel.  The 
day  taken  by  the  defender  to  prove  his  exception  being  come»  and. he  having 
produced  nothing  for  proving  thereof,  the  pursuer  extracts  an  act,  and  craves 
the  term  to  be  circumduced.  Answered,  He  ought  not  to  produce  any  dili- 
gence before  the  pursuer  gives  his  oath  de  calumnia.  Replied,  That  the  action 
being  pursjued  to  the  behoof  of  the  bailies  and  jailer,  and  for  their  relief,  although 
they  used  Henry's  name,  his  contumacy  could  not  prejudge  them ;  yea,  albeit  he 
were  present  and  would  depone,  yet  he  could  not  do  it  in  their  prejudice,  he 
being  bankrupt,  and  bearing  ill  will  at  them  for  detaining  him  in  ward.  The 
Lords  would  not  hold  Henry  as  confessed,  to  work  any  thing  in  prejudice  of  the 
bailies  and  jailer.  Further,  the  said  bailies  and  jailer  craved  that  the  said  ac- 
tion of  reititution,  in  integrum f  might  be  transferred  in  their  persons.  Answered, 
The  action  could  not  be  transferred,  seeing  there  can  be  no  transferring  but  in 
the  person  of  an  heir  or  successor,  &c«    The  Lords  sustained  the  transrerring. 

Page  183. 
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1629.    Jawuartf  9C1.       John  Lawsom  against  Anna  Lawson. 

Anna  Lawson,  relict  of  Alexander  Lawson,  citizen  of  London,  having  re« 
covered  decreet  against  Bartholomew  Kello  of  £14»  sterling  ;   Jc^n  Lawson, 

Eret€9iding  right  to  the  same  sum,  and  being  to  intent  action  for  it,  gave  in  a 
ill  to  the  Lords,  desiring  that  the  procurator  constituted  for  Anna  Lawson  for 
Smrsuing  of  the  former  debt,  might  find  caution,  both  to  make  the  said  sum 
brthcoming  to  him,  if  he  should  obtain  decreet  thereupon,  and  likewise  that 
Anna  Lawson  (although  she  was  a  stranger,  et  aUerius  JbrifJ  might  be  obliged 
to  answer  to  his  pursuit  before  the  Lords*  Which  desire  in  both  heads  the 
Lords  thought  reasonable. 
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1629.    January  29.    Robert  Hamilton  of  Stravithie,  Petitioner. 

Robert  Hamilton  of  Stravithie  having  comprised  the  lands  of  Kinkell,  to  be 
holden  of  Sir  Thomas  Hope  of  Craighall,  superior  thereof:  Afterwards  he 
found  that  Craighall  was  denuded  of  the  superiority  before  his  comprising ;  and 
therefore,  lest  his  comprising  should  be  null  and  ineffectual,  he  gave  in  a  suppli- 
cation  to  the  Lords,  craving,  that,  by  their  warrant,  he  might  have  letters  to 
charge  the  Bishop  of  St  Andrew's,  next  immediate  superior  of  these  lands,  to 
infeft  him  therein,  as  if  he  had  comprised  them  in  the  beginning  to  be  holden 
of  the  Bishop.    Which  the  Lords  granted. 
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1629.    January  SO.    Robert  Balcanqual  against  Robert  Davidi^on. 

Mr  Robert  Balcanqual,  to  whom  Alexander  Mauchan  was  addebted  in  lOOO 
pounds,  and  Robert  Davidson,  another  creditor  of  Alexander's,  did  strive  which 
of  them  should  be  preferred  in  payment  q£  1000  merks,  owing  by  my  Lord 
Napier  to  Alexander,  their  common  debtor.  Alleged  by  Mr  Robert,  That  he 
was  made  assignee  to  that  1000  merks  by  Alexander,  4u  October  1628 ;  like- 
as  he  had  raised  summons  against  my  Lord  Napier  for  payment  of  the  same  to 
him.  Alleged,  by  Robert  Davidson,  That  he  ought  to  be  preferred,  because 
he  had  arrested  upon  the  same  4th  October,  an  hour  at  least  before  the  making 
i£  the  assignation  :  Likeas  he  raised  summons  to  make  the  arreated  goods 
forthcoming  before  Mr  Robert,  and  had  continued  his  summona  before  the  day 
of  compearance  ia  Mr  Robert's  first  summons.  Farther,  the  day  of  payment, 
contained  in  his  bond,  was  past,  Mr  Robert's  terih  not  being  yet  come  till 
Whitsunday  1629  \  sa  that  he,  being  prior  in  term  of  payment,  and  anterior  in 
diligence,  ou^ht  to  be  preferred.  Lastly,  No  respect  ought  to  be  had  to  the 
assignation  which  was  made  in  prejudice  of  hi»  arrestment  ^  because^  at  the 
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time  of  making  thereof,  Alexander  was  iiigitivet  having  closed  up  his  shop  four 
days  before,  so  that  he  could  not  prefer  one  creditor  to  another  who  had  used 
more  timeous  diligence.  In  respect  of  all  this,  especially  of  the  last,  the  Lords 
preferred  the  arrester ;  and  found  likewise,  that  the  officer's  executions,  bear- 
DDg  the  arrestment  to  have  been  made  at  mxik  an  hour  of  the  day,  which  was 
b^ore  the  hour  of  the  itttimaticm»  should  make  faith>  except  the  other  party 
would  improve  it 
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1628.  Jub/  S5  &  SO  ;  and  1629,  Jan.  SO.    James  Stirlihto  agai$ut  David  Ogilvis. 

There  was  an  action  of  reduction  of  an  infeftment,  pursued  by  James  Stirling 
against  Mr  David  Ogilvie,  ea^  capite  inhibitionis.  Alleged,  That  the  inhibition 
was  null,  because  the  executions  bore  him  to  be  inhibit  at  the  market-cross  of 
Forfar  j  and  he  offered  to  prove  that  he  dwelt  at  the  time  alibij  viz.  in  a  part 
within  Kerrimuir,  which  was  a  regality  by  itself ;  and  so  he  should  have  been 
summoned  at  the  head  burgh  of  the  regality,  conform  to  the  Act  of  Parliament ; 
which  is  not  done.  RepUed,  That  his  inhibition  could  not  be  taken  away  by 
way  of  exception.  The  Lords  found,  that,  in  respect  the  exception  could  not 
be  verified  instanterf  but  behoved  to  abide  a  probation,  it  could  not  be  received^ 
hoc  via^  to  take  away  a  standing  inhibition  j  but  reserved  to  the  defender  his  ac- 
tion  of  reduction,  as  accords  of  the  law,  upon  the  same  reason.  Next  alleged. 
The  executions  of  the  inhibition  were  false  and  feigned.  Answered,  that  if  he 
insisted  upon  this  last,  he  could  not  have  his  action  of  reduction  upon  die  other 
exception  reserved  to  him,  because,  improbation  being  the  last  of  all  exceptions, 
no  other  could  have  place  after  it*  The  Lords,  notwithstanding,  sustained  both, 
in  respect  the  first  exception  was  found  not  admissible  hoc  loco. 

Afterwards,  ultimo  JuUi,  the  defender  reformed  his  aUegeance  thus  :  The  in- 
hibition  was  null,  because  the  place  of  Ktmowis,  where  the  defender  dwelt,  lay 
within  the  regality  of  Kerrimuir,  and  the  inhibition  was  not  served  at  the  crosa 
of  Kerrimuir,  but  at  Forfar.  This  aUegeance  was  found  relevant,  and  admitted 
hoclbco. 

This  same  matter  was  again  reasoned  SOth  January  1629$  and  allied  by  the 
pursuer,  that  his  inhibition  could  not  be  taken  away  bv  way  of  exceptioD  ^  in 
respect  it  behoved  to  abide  a  probation  likewise,  viz.  that  Kerrimuir  waa  a  le- 
gfthty,  and  that  Fitfliowis  lay  within  the  same.  &fo.  The  Act  of  Parliament, 
'iS97j  upon  whidb  the  exception  was  founded,  made  not  such  inhibitions  null, 
ope  eaceptiomsr  but  said  only  they  shall  be  null,  which  is  canon  Jerendce  .am- 
f(m^,  nc(n  lata^  StUK  Alleged,  a  sindle^  of  homing  that  are  null  by  the  same 
Act,  not  being  reoistrat  in  tiie  books  of  the  sheri£^m  or  stewartry  where  the 
rebel  dwelletb,  and  yet  an  aUegeance  proponed  that  a  homing  was  registrat  in 
another  stewartry,  &c.  never  received  by  way  of  exception :  Sicklike  in  sasines 
not  duly  registrat  in  the  jAace  they  ought  to  be  in«  Neverthdess  the  Lord% 
for  aU  tnis^  received  the  exceptioii,  hoc  loco. 

Next  aUeged,  Although  it  was  received,  vet  it  was  not  relevant  to  make  the 
jmH,  in^sa  fiu:  as  coiicemed  tiie  lands  of  Freock^  which  the  pursuer 
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o^red  to  prove  lay  within  the  sherifSiom  of  Forfais  and  so  the  inhibitiim  should 
stand  gooa  for  these  lands.  And  for  this  effect  were  alleged  many  inconve^i 
niences  that  might  ensue,  if  it  were  not  sufficient  to  inhibit  a  peraooi  personally, 
and  at  the  market-cross  of  the  sheriffilom,  &c.  where  his  lands  lay,  but  also  that 
he  behoved  to  be  inhibit  at  the  market-cross  of  the  sheriffdom,  &c.  where  his 
dwelling-place  was  :  Because  a  man,  having  all  his  lands  lying  in  a  sheriflOom, 
might  be  dwelling  in  a  temple-house,  which  were  hard  for  the  inhibitor  to 
know ;  and  so  his  inhibition  should  be  null,  if  it  were  not  executed  also  at 
Torphichen :  Sicklike  the  Bass  was  instanced,  which  holds  of  the  king  the  one 
half,  and  the  other  of  the  Bishop  of  St  Andrew's.  The  Lords,  in  respect  of  the 
Act  of  Parliament,  which  was  plain  and  strictt  sustained  the  exception. 

Page  109. 


1629*    February  4t.    Helbk  St&achan  h^^m/ The  Lairb  of  Graioisvas. 

Craioievar  having  granted  a  bond  of  2300  merks  to  Mr  James  Irvine  and 
Helen  Strachan  his  spouse,  and  to  the  longest  liver  of  them  two  j  she,  after  Mr 
James  her  husband's  decease^  chaiged  for  payment.  Craigievar  suspended  up- 
on this  reason.  That  he  was  forced  to  pay  a  far  greater  sum  for  Sir  William  JLt^ 
vine,  fbr  which  he  and  Mr  James  were  cautioners,  and  Mr  James  obliged  for 
his  relief;  in  respect  whereof  he  ought  to  compense  that  sum  with  the  other, 
which  Mr  James  could  not  eschew,  if  he  were  alive ;  and  no  more  his  wife* 
The  Lords  thought  it  could  not  compense,  in  respect  of  the  bond  made  to  him 
and  her,  and  wmdi  was  made  before  that  other  wherein  he  and  Mr  Jamea 
were  cautioners. 
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l6£9i    February  7*       The  Baxlibs  of  Irvikb^  PetitioiietB. 

There  was  a  supplication^  given  in  by  the  Bailies  of  Irvinei  making  mention 
that  there  was  an  action  pursued  before  them,  by  one  against  another^  for  pay- 
ment of  j?80 ;  for  proving  whereof  the  pursuer  was  to  use  witnesses }  whereof 
soma  were  dwelling  in  Ireland.  Therefore  they  desired  that  the  Lords  would 
give  them  power  to  direct  a  commission  to  some  person  in  Ireland,  for  taking 
of  these  men's  oaths,  if  need  were ;  which  they  could  not  do,  nor  any  inferior 
judge,  of  tiiemselves,  without  the  Lords'  warrant.  Which  desire  the  Lords 
granted.  P^ge  245. 


I0i9»    February  10*    Jobs  Maxwsl  agakM  Amscwsuoa  Camuxoia^ 

* 

JoHK  Maxwel,  having  obtsined  decreet^  b^bre  the  Ead  of  Nitfaudale's  baron^ 
fa«Ee  oC  £dcdate«  a^diist  Ardibald  Cdchtoni  did  crave  the  Lor<b'  deciieet^ 
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conform  to  the  said  decreet  obtained  in  the  baron  court.  Alleged,  That  the 
decreet  in  the  baron  court  was  null,  because  there  was  confiision  of  diets  in  it ; 
the  day  of  compearance,  litiscontestation,  and  sentence,  being  all  in  one  day. 
The  Lords  repelled  the  .  exception  ;  for  the  formalities  used  in  other  iudica- 
tories  are  not  used  in  baron  courts,  where  it  is  proceeded  more  summarily,  spe- 
cially when  the  parties  are  compearing. 
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1629«    February  11.    Alexander  Fraser,  Petitioner. 

Margaret  Hay,  having  led  a  comprising  of  certain  lands  against  Alexander 
Fraser  of  Philorth  ;  before  her  comprising  was  allowed  by  the  LiOrds  she  died ; 
and  her  son,  Alexander  Fraser,  being  served  and  retoured  heir  to  her,  gave  in 
a  supplication  to  the  Lords,  desiring  that  the  same  comprising,  led  at  bis  mo^ 
ther's  instance,  should  be  allowed  in  his  name,  and  that  he  might  have  a  war« 
rant  to  the  director  of  the  chancery  to  direct  out  precepts  for  iitfeftixig  of  him, 
as  if  the  comprising  had  been  jdeduced  by  himself.  Some  were  of  opinion  that 
he  behoved  to  transfer  the  comprising  in  his  own  person  first ;  but,  by  the  most 
part,  the  desire  of  the  bill  was  granted. 

Bdge  5JL 


1629.    February  11.    Gilbert  Wilson  against  Margaret  Stuart- 

Ix  an  .action  pursued  by  Mr  Gilbert  Wilson  against  Margaret  Stuart ;  Alleged, 
No  process  at  the  pursuer's  instance,  because  he  pursued  as  son  and  heir  served 
and  retoured  to  his  father,  and  the  retour  was  not  produced  to  verify  his  inte- 
rest. Replied,  The  defender  could  not  be  heard,  because  she  had  herself  ob- 
tained decreets  against  the  pursuer  as  heir  to  his  father,  and  bo  had  acknowledged 
him  to  be  heir.  Duplied,  Albeit  she  had  rotten  decreets  against  him  as  heir, 
yet  that  will  not  furnish  him  action  against  ner^  because  he  m£^  be  heir  passive^ 
and  yet  not  active^  as  by  a  service  not  retoured.  The  Lords  found  the  exc^ 
tion  relevant 
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1629.    February  lAi»    Grant  i^ain^/ Innes  of  Balvent* 

Grant  having  comprised  certain  lands  from  N.  charged  Innes  of  Balveny, 
superior  thereof,  to  infeft  him.  He  suspended  upon  this  reason,  That  he  from 
whom  he  had  comprised  was  not  infeft.  The  charger  Alledgc^,  That  the  sus« 
pender  acknowledged  N.  to  be  his  vassal,  in  respect  that  he  had  received  from 
bim  a  resignation  ad  remanentiam  ;  and  likewise  had  taken  from  him  llie  feu- 
duties  of  the  same  lands  divers  years,  and  given  him  discharges  thereof.    The 
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Lords  found,  that,  notwithstanding  of  both  these»  he  behoved  to  verify ;  other- 
wise, that  he,  from  whom  the  charger  had  comprised,  was  infeflt ;  and  so  found 
the  reason  of  suspension  Televant.  ^ 
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1 629.     February  14,     Andrew  Stephenson  against  William  Paterson. 

Andrew  Stephenson  pursued  a  transferring  of  a  bond  of  1000  merks,  against 
William  Paterson,  as  heir  to  his  father,  at  least  behaving  himself  as  heir  by  in- 
tromission with  his  heirship-goods  and  gear.  Alleged,  Any  intromission  he 
had,  was  by  virtue  of  the  tords'  warrant.  Replied,  That  he  intromitted  with 
more  than  was  in  the  inventory  made  up  upon  the  warrant,  t/i>.  with  a  bible,  a 
sword,  ^  musket,  a  sponge,  two  pillows,  and  a  table-cloth.  Duplied,  That 
ought  to  be  repelled,  and  no  further  intromission  sustained. against  him  ;  because, 
he  having  purchased  a  warrant  to  inventory  the  whole  goods  within  his  father's 
house,  if  any  thing  of  mean  importance  has  been  omitted  by  the  clerk's  negli- 
gence, his  omission  cannot  hurt  the  defender,  especially  he  declaring  se^  non  eo 
animo  ut  pro  hcerede  gereret,  to  have  intromitted  with  them  x  And,  if,  it  be 
proven  against  him,  he  is  content  to  make  the  same  forthcoming  with  the  rest 
contained  in  the  inventory  cum  omni  causa.  The  Lords  repelled  the  allegeance, 
and  sustained  the  summons  and  reply  to  be  proven  against  the  defender. 
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1629.    July.    The  Countess  of  Dumfermling  against  The  Earl  of  Duni- 

FERMLiNG,  her  Son. 

The  Earl  of  Dumfermllngljeing  obliged,  by  contract  of  marriage,  to  infeft  his 
Lady,  in  conjunct-fee  with  himself,  in  sdl  lands  cong^est  by  him  during  the  mar- 
riage :  She  pursued  her  son,  as  heir  to  his  &ther,  to  infeft  her  .in  the  mill  and 
mill-lands  of  Fyvie,  as  being  conquest  in  her  husband's  time  from  N.  Alleged, 
It  could  not  be  reputed  conquest,  because  he  offered  to  prove  that  N.  had  no  va^- 
lid  feu  of  the  said  mill,  &c.  lawfully  confirmed  before  the  act  of  annexation  and 
erection  of  Fyvie  in  the  Earl's  favours ;  in  respect  whereof  that  N.  had  no  good 
light  to  the  said  mill,  but  the  Earl  might  have  challenged  it  as  his  own  at  any 
time ;  and  so  not  conquest  Heplied,  It  behoved  to  be  accounted  conquest,  be- 
cause he  acquired  the  same  of  N.  by  receiving  a  resignation  ad  perpetuam  re* 
manentidniy  and  by  .giving  him  sums  of  money  therefore.  Duplied,  The  receiv- 
ing of  a  resignation,  ad  remanentiam,  was  not  an  acknowledgment  of  N.'s  right 
to  be  good,  and  for  sums  of  money  given ;  therefore  it  was  to  be  accounted  for 
his  kindness  only,  and  not  for  his  right,  which  was  null.  The  Lords  found  the 
exception  relevant : — 1st  July  1629. 

Afterwards  it  was  repned  by  the  pursuer.  That  N.'s  feu,  being 
granted  by  the  Earl  of  Dumfermling,  then  prior  of  Pluscardy,  before  the 
act  of  annexation,  although  it  was  not  confirmed  before  the  annexation, 
vet  the  infeftment  was  iraud ;  in  so  far  as,  after  the  erection  of  the  same 
benefice  in  the  Earl's  person^  he  received  the  feu-duties  of  the  same  mill 
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fh>m  N.  and  gave  discharges  to  him  of  the  same,  whereby  he  did  am>rove  the 
feu  set  before  by  himself,  although  not  confirmed ;  so  that  neither  he  nor  his 
heir  might  ever,  q^r  that,  challenge  the  same  for  lack  of  coqfirmation.  The 
Lords  found  that,  notwithstanding  of  the  foresaid  discharges,  the  Earl's  heir 
mi^ht  quarrel  the  said  feu  given  by  his  father,  for  any  nullity,  as  well  as  a  sin- 
gular successor  might  do :  eodem  die. 
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1629.    February  18.    John  Chetne,  Parson  of  Kinkell,  against  The  Laibd  of 

Coulter. 

Mr  John  Cheyne,  parson  of  Kinkell,  sought  to  have  a  tack,  set  to  the  Laird 
of  Coulter  by  one  of  his  predecessors,  reduced^  upon  this  reason.  That  it  was 
not  set  with  consent  of  the  chapter,  at  the  least  the  most  part  of  them  being 
alive  for  the  time,  on  whom  he  condescended  particularly,  such  and  such  men, 
ministers  of  such  and  such  kirks.  Alleged,  That  the  pursuer  behoved  to  prove 
that  these  persons  were  lawfully  provided  to  these  kirks,  and  had  vocem  in  c€^ 
tulo  et  Vallum  in  char o,  and  were  in  decermdli  et  triennali  possessione  thereof.  Re- 
plied, It  was  sufficient  for  him  to  say  that  they  were  ministers  of  such  kirks  and 
in  possession  of  these  benefices ;  likeas  he  oflered  him  to  prove  that  they  were  in 
use  to  give  their  consent  to  the  setting  of  such  tacks  berore.  Which  the  Lords 
found  sufficient ;  and,  in  respect  thereof,  repelled  the  exception. 
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1629.    February  19.    Andrew  Kirk  against  WihUAU  Gilchrist. 

Mr  Andrew  Kirk,  minister  at  Glendovan,  being  movided  to  500  merks  of  kv 
cal  stipend  out  of  tlie  teinds  of  the  parish,  charg^  William  Gilchrist,  possessor 
of  the  lands  of  Easter  Whitehill,  for  SO  pounds,  as  his  proportional  part.  He  sus- 
pended upon  a  negative  reason.  That  he  possessed  not  these  lands.  Answered, 
That  he  offered  to  prove  that  he  occupied  the  said  room,  by  pasturing  of  as 
many  kine  and  sheep  the  vicarage  whereof  would  amount  to  the  sum  acdtaimed. 
Replied,  Any  possession  he  had  was  by  taking  of  the  same  room  from  Sir  Pa- 
triae Monipenny  to  grass  his  goods,  for  which  he  paid  him  a  certain  grass-mail, 
and  that  he  had  made  pa3mient  of  the  said  mail  to  Sir  Patrick  before  tne  charge. 
The  Lords  found  the  letters  orderly  proceeded,  in  respect  the  minister  mi^it 
take  him  either  to  the  heritor  or  to  the  possesscnr  of  the  rocHn  for  payment  of  the 
teind-duty. 
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1629.    February  28.        N.  CocKBvnn  against  W.  Whtte.  ' 

N.  CocKBURN  sougrht  adjudication  of  a  tenement  and  of  certain  moveabie 
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goods  pertaining  to  W.  White,  his  debtor.  The  Lords  found  there  was  no  ne- 
cessity of  continuation,  because  he  craved  only  that  right  which  his  debtor  had 
to  these  goods,  adjudged  to  pertain  to  him. 
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1629*    March  6.    The  Bishop  of  the  Isles  against  his  VassAls. 

In  an  action  of  improbation,  pursued  by  the  Bishop  of  the  Isles,  against  his 
Vassals ;  Alleged  for  the  Sheriff  of  Bute,  That  he  was  not  lawfully  summoned 
in  the  first  summons,  it  being  made  at  his  house  in  Bute,  he  being  in  the  mean- 
time, and  two  years  before,  at  the  school  of  Leith ;  which  was  OTOred  to  be  in- 
stancy proven  at  the  bar.  The  Lords  would  not  receive  this  exception  of  aUbif 
notwithstanding ;  but  sustained  the  citation,  in  respect  that  be  was  pearsonally 
summoned  in  me  second  summons,  and  that  he  could  not  receive  great  preju- 
dice thereby,  seeing  he  was  to  get  diets  with  the  test  of  the  defenders  for  pro- 
duction (^his  writs. 
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1629*    March  10.    Margaret  Nisbet  against  John  Crawford. 

John  Crawford  being  obliged  to  John  Craig  and  Maigaret  Nisbet,  his  spouse, 
and  the  longest  liver  of  them  two,  in  the  sum  of  5000  merks,  Margaret  registrates 
this  bond  mer  her  husband's  decease,  and  charges  John  Crawford.     He  sus- 

S ended.  Ailing,  That  it  behoved  to  be  pursued  by  way  of  action,  it  falling  im- 
er  her  husband's  testament,  and  so  appertaining  to  his  executors.  Answered^ 
That  she  was  executrix,  and  the  sum  was  confirmed  in  testament,  whereby  she 
had  right  to  it  that  way  also ;  and  the  suspender  was  not  prejudged,  seeing  her 
discharge  would  Mberate  him  at  all  hands.  The  Lords  sustained  the  charge^  al- 
though it  should  have  been  sought  by  way  of  action. 
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1629«    March  12.    The  Goodman  of  Coumslt  against  The  Earl  of  Rox- 
burgh. 

The  Goodman  of  Coumsly  charged  the  Earl  of  Roxburgh  to  enter  him 

to  the  lands  of  Smailholm  that  he  had  comprised  from  Colmngknows.      He 

suspended,  because  thBt  Coldingknows  was  never  infeft.    Answered,  The  Earl 

could  not  be  heard  to  all^e  that ;  because  he  had  disponed  .Coldingknows's  life- 

rent^escheat  of  the  same  lands,  whereupon  the  donator  had  obtained  a  declara- 

-ior^  in  which  ^e  was  acknowledged  to  be  proprietor  of  tlie  same  lands  j  so  that 

'  he  could  not  now  deny  that  he  was  infeft.    The  Lords,  notwithstanding,  found 

^tiie  reason  of  suspension  relevant. 

P^geSf.  ' 
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1629.      March  9X>.      James  Wrems  against  Jean  Mackgill  and  William. 

GouRLAY,  her  Husband. 

By  contract  of  marriage  between  William  Gourlay  of  Kincraig  and  Jean 
•  Mackgill,  Thomas  Gourlay,  father  to  William,  obliges  himself  to  infeit  her  in  the 
Sunny-half  Lands  of  Kincraig ;  and  also  to  warrant  and  defend  her,  during  her 
lifetime,  from  payment  of  any  teinds  of  that  part  wherein  she  was  to  be  infeft, 
except  the  tack-duty,  he  being  himself  tacksman  of  his  whole  teinds :  And,  in 
case  her  husband  should  decease  before  his  father  Thomas,  she  set  a  back-tack 
to.  Thomas  during  his  life,  of  the  same  lands,  for  payment  of  five  chalders  vic- 
tual and  300  merks,  as  a  duty  for  both  stock  and  teind ;  conform  whereunto 
Thomas  possessed  all  his  time,  for  the  space  of  fifteen  years,  for  payment  of  that 
duty.  The  said  Thomas,  before  his  decease  a  year  or  two,  makes  James  Weems 
assignee  to  his  tack  of  the  teinds  \  upon  which  the  assignee  served  inhibition 
against  Jean  and  her  husband,  the  laird  of  Finmouth,  and  pursued  a  spuilyie. 
Alleged,  That  obligement  in  the  contract  of  marriage,  and  her  possessipa  con- 
form. Replied,  It  was  only  personal,  and  could  not  strike  against  a  singular 
successor.  Yet  the  Lords  found  the  exception  relevant,  in  respect  that  con- 
tracts of  marriage  are  favourable  j  the  true  meaning  whereof  was  to  be  looked 
into. 
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l6Sd«    June  26.    William  Robertson  against  Margaret  Dalmahot; 

William  Robertson,  as  assignee  constituted  by  James  Traquair,  brother  and 
heir  to  umquhile  Robert  Traquair,  husband  to  Margaret  Dalmahoy,  pursued  the 
said  Margaret  as  intromissatrix  with  certain  moveable  heirship,  libelled  belong- 
ing to  Robert,  and  in  his  possession  the  time  of  his-  decease.  Alleged,  She  could 
not  deliver  the  heirship  libelled,  because  the  defunct,  whose  heirship  is  craved, 
bad  two  children  that  lived  long  after  their  father,  whom  she  entertained  all 
their  lifetime,  having  no  other  means  to  do  it  upon  but  the  said  heirship.  Re- 
plied, Not  relevant  against  the  pursuer,  who  is  assignee  by  the  heir ;  likeas  the 
defender  alleged  no  right  proceeding  from  her  bairns,  who  were  npver  served 
heirs  to  their  father  \  and,  as  for  their  entertainment,  it  should  be  imputed  to  her 
motherly  piety  ;  and  she  could  not  have  retention  of  t|ie  heirship  libelled,  espe* 
cially  they  being  yet  extant.     The  Lords  sustained  the  exception* 
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1629.    June  9ri.    The  Laird  of  Carnousie  against  The  Laird  of  Meldbum. 

In  an  action  between  the  Laird  of  Carnousie  and  the  Laird  of  Meldnimj  Car- 
nousie gave  in  a  supplication,  showing  that  he  had  summoned  certain  witnesses 
to  depone  in  that  cause,  who  were  servants  to.  Meldrum,  whom  he  could  not  get 
to  compear  for  fear  of  their  master,  albeit  he  had  used  his  whole  diligences 
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against  them  ;  and  therefore  desired  letters  to  charge  Meldrum^  their  master,  to 
produce  them.    Which  desire  the  Lords  granted. 
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1629.    July  VJ.    Andrew  Caldwell  against  Robert  Stirk. 

Andrew  Caldwell  pursued  Robert  Stirk  for  a  house-mail  of  a  tenement  in 
Dumfermling  belonging  to  the  pursuer,  and  that  for  the  tern^  betwixt  Whit- 
sunday and  MartinmaSi  1624.  Alleged,  absolvitor ;  because  the  pursuer  sold 
the  tenement  to  the  defender  before  Martinmas  ;  and  so  he,  being  denuded  by 
virtue  of  that  disposition  before  the  term,  could  pretend  no  right  to  the  subse- 
quent term's  mail.  Replied,  That  ought  to  be  repelled,  in  respect  the  disposi* 
tion  was  but  immediately  before  the  term,  viz.  the  sixth  of  November,  and  the 
defender  was  not  infeft  till  after  the  term ;  likeas  the  money  which  was  the 
price  of  the  lH)use,  was  not  payable  till  after  the  term  ;  and  so^  unless  the  mail  had 
been  discharged,  it  is  due  to  the  pursuer.  Duplied,  In  respect  the  pursuer  had 
no  right  at  the  term,  he  cannot  have  that  term's  mail,  unless  it  had  been  spe« 
cially  reserved*    The  Lord?  found  the  exception  relevant, 
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1629*    Jtdjf  9S.    Archibald  Moncrief  against  Ross  of  Balnagowan. 

An  action  of  mails  and  duties  was  sustained  at  a  compriser's  instance,  be- 
cause a  comprising  gives  a  man  sufficient  right  to  seek  the  mails,  &c.  although 
he  be  not  infeft  upon  his  comprising,  if  he  hath  to  do  with  the  tenants  only,  or 
with  him  from  whom  he  has  comprised^  and  not  with  another  creditor  who  has 
done  more  diligence* 
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1629*    Juhf  29*    James  Lands  against  James  Douglass  and  Robert  Geddes. 

James  Lands,  as  father  and  administrator  of  the  law  to  his  son  Robert,  heri- 
table proprietor  of  a  tenement  in  Edinburgh,  sets„  in  tack  and  assedation,,  the 
same  tenement  to  his  brother,  John  Lands,  for  seven  years,  for  the  yearly  pay- 
ment, by  him,  of  675  merks.  James  Lands,,  being  addebted  in  certain  sums  to 
James  Douglass  and  Robert  Geddes,  makes  assignation  to  them  of  the  same 
tack-duty,  aye  and  while  they  were  paid :  Upon  which  assignation  they  charge. 
John  Lands,  for  payment  of  his  tack-duty,  who  suspended  upon  this  reason. 
That  James,  as  tutor,  &c.  could  not  assign  the  tack-duty  for  payment  of  his 
own  proper  debts.  Answered,  As  he  had  power  to  set  the  tack,  being  adminis- 
trator to  his  son,  -so  he  might  assign  the  duty.  ^do..  This  allegeance  was  not 
competent  to  the  defender,  who  was  obliged  to  pay  to  the  cedent,  and  conse- 
quently to  his  a^ignee  \  and  as  James^  if  he  had  received  payment  of  the  tack- 
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4uty,  might  have  given  it  to  his  creditors,  so  he  might  assign  it    The  Lords 
found  the  assignation  null. 
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1629*    July  SI.    Patrick  Murray  against  The  Cohmissart  of  Ddnkeld  and 

Thomas  Hunter. 

In  a  general  declarator  pursued  by  Mr  FtErtrick  Murray,  of  the  Commissary  of 
Dunkeld's  escheat ; — ^Alleged,  \mo.  for  the  defender,  No  declarator ;  because 
the  pursuer,  by  his  bond  given  to  the  treasurer,  was  obliged  to  use  the  said  gift 
only  for  payment  of  his  own  debt,  and  that  he,  being  paid  of  his  own  debt  and 
the  expenses  debursed  by  him  in  passing  thereof,  and  in  pursuing  declarator 
thereupon,  should  renounce  all  furtner  interest  therein ;  and  now  the  defender 
was  content  to  pay  him  all  his  debt  with  his  expenses,  and  would  not  suffer  him 
to  bestow  more  expenses  in  his  prejudice.  The  Lords  thought  the  defender  had 
no  interest  to  propone  this  allegeance,  unless  he  had  power  from  the  treasurer, 
but  reserved  it  to  be  discussed  at  the  pursuing  of  the  snedal  declarator.  9do. 
The  defender  took  a  day  to  improve  the  homing,  and  arterwards  protested  that 
he  might  be  heard  to  reduce  the  same ;  which  protestation  the  Lords  would  not 
admit  afler  the  proponing  of  improbation,  which  is  ever  the  last  of  all  excep- 
tions, unless  the  defender  would  pass  from  his  exception  of  improbation,  and 
grotest,  both  for  reduction  and  improbation,  by  way  of  action ;  which  he  might 
ave  done  well  enough.  Afterwards  this  exception  of  improbation  was  pro- 
poned by  Thomas  Hunter,  one  of  the  commissary's  creditors,  and  who  had  ob- 
tained the  gifl  of  the  defender's  escheat  and  declarator  thereupon.  Replied, 
He  had  no  interest  to  propone  it,  because  his  gif);  was  in  anno  1615,  and  tiie 

Eursuer's  in  16S6 :  And,  seeing  he  would  only  have  right  to  the  goods  and  gear 
elonging  to  the  rebel  before  his  gifl,  and  a  year  thereafter,  (as  is  usually  found 
by  the  Lords,)  he  could  not  quarrel  the  pursuer's  homing,- iseeing  he  could  have 
no  benefit  thereby,  although  it  fell.  Duplied,  He  being  once  admitted  for  his 
interest,  he  might  propone  any  thing  that  would  take  away  the  pursuer's  right 
The  Lords  found  he  had  no  interest  to  allege  this. 
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16S9*    December. 9.     Jaui^  Cuningham  against  James  Stewart. 

James  Cuningham,  assimee  constituted  to  a  bond,  and  decreet  following  there- 
upon, by  umqunile  David  Gerk,  sought  this  assignation  to  be  transferred  in 
hunself  active,  against  George  Borthwick,  granter  of  the  bond  to  his  cedent : 
Compeared  Mr  James  Stewart,  as  creditor  to  the  pmrsuer's  cedent ;  and,  for  in- 
structing thereof,  produces  letters  of  homing,  whereby  the  said  David  Clerk  was 
denounced  rebel  at  his  instance :  whereupon,  being  admitted  for  his  interest,  he 
alleged  no  transferring  of  the  assignation  foresaid,  because  it  was  made  by  the 
sard  defender,  he  being  rebel  the  time  of  the  making  thereof,  and  yet  remaining 
rebel  for  tilie  same  cause  j  and  so,  by  the  145th  Act  BarUament  1592,  a  lawfiu 
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creditor  could  not  be  prejudged  by  such  an  assignation.  Replied^  That  the 
bond  was  heritable,  and  consequenUj  might  b&  assigned,  notwithstanding  of  the 
Act  of  Parliament  foresaid  and  the  cedent's  being  at  the  horn.  The  Lords  re- 
pelled the  exception  in  respect  of  the  reply. 

Page  2T. 


1529.    December  16.    The  Earl  of  Galloway  against  Maxwell  of  Hills. 

In  an  action  of  reducticm  and  improbation,  punsued  by  the  Earl  of  Galloway 
against  Maxwell  of  Hills,  after  the  production  was  satisfied  for  b5th,  the  de- 
fender desired  the  pursuer's  oath  de  cahimnia,  if  he  had  just  reason  to  insist  in 
the  improbation  otthe  writs  produced,  thinking  thereby,  if  he  were  free  of  the 
improbation,  to  let  the  pursuer  have  a  decreet  of  reduction  against  him  for  not- 
TOoduction,  and  to  take  up  his  writs  produced,  and  pass  from  his  compearance. 
The  pursuer  said  he  would  insist  primo  loco  in  his  reduction^  and,  when  that 
were  conduded,  he  would  advise  if  he  would  take  the  writs  produced  to  im- 
prove, or  not.  The  Lords  thought,  that,  if  the  defender  would  orave  the  pur^- 
suer's  oath  de  cakamMf  he  would  be  obliged  to  give  it  in  commtmiforma^  upon 
the  whole  libel  and  reasons  thereof  together,  and  not  upon  any  part  thereof 
alone }  so  that  he  should  only  be  compelled  to  swear,  if  he  had  just  cause  to 
pursue  his  summons  as  he  had  libelled  them,  but  not  if  he  had  just  cause  to  im- 
prove ;  which  was  but  a  part  of  his  libel,  and  one  reason  among  many. 
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1629*    December  17.    David  Bailldc  against  the  Laird  of  LAMmcTON. 

David  Baillie  being  convict  of  blood,  by  the  Laird  of  Lamiagton,  in  his  own 
court,  was  unlawed  in  ^50 ;  which  decreet  was  suspended  by  David,  upon  this 
reason.  That  a  baron  had  no  warrant  to  unlaw  one  in  so  great  a  fine ;  and  there- 
fore the  Lords  should  modify  it.  The  Lords  thought  that  a  baron  had  ho  less 
power  in  his  own  courts  than  a  sheriff;  and  therefore  sustained  the  decreet. 
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1629.    December  17.  David  Sanxts^  Petitionen 

WhtLUM  Sandg  comprised  a  tenement.in  Cuirass,  from  Andrew  Gibson,  which 
comprising  was  allowed  by  the  Lords,,  and  letters  ardained  to  be  granted,  at  his 
instanoer  to  charge  the  baiUes  of  Culross  to  infeft  him.  Before  he  got  infefhneot 
he  dies }  after  which  his  son,  David  Sands,  being  retoured  genecal  heir  to  his 
ftHibett  g^^  hi  A  bilL  to  the  Lords  thai  he  migfat.have  letters  to  charge  the  bai- 
lies to  infefl  him  upon  his  father's  comprising,.. siddike  a&.if  lus.fathec  bad  beieii 
dive.    Which  the  Lords  granted. 

Page  324. 
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1 629.    December  I7.    The  Laird  of  Herdmiston  against  GsoaoE  Butueh, 

i 

A  Proposition  not  unfit  to  be  Motioned  in  Parliament. 

That  in  actions  of  reduction,  of  improbation,  of  warnings,  and  decreets . 
of  removing  following  thereupon,  none  shall  be  compelled  to  produce  any  war- 
nings after  so  many  years*  space :  in  respect  that  men,  having  made  warnings  and 
obtained  decreets  of  removing  thereupon,  are  careless,  for  the  most  part,  af- 
ter that,  what  become  of  them  ;  but  halving  ma4e  tlieir  use  of  ,them^  regard  not 
much  the  keeping  of  them,  thinking  themselves  secure  enough  "by  their  decreets 
obtained  upon  them ;  so  that  .many  migbt  sustain  great  prejudice  if  decreets  of 
removing,  c£  violent  profits,  compriE^ings,  and  all  other  things  following  upon 
warnings,  were  reduced  for  not-production  of  the  warning,  which  .are  the 
grounds  of  all,  twenty  or  thirty  years,  perhaps,  after  the  warnings. 

This  was  agitated  in  a  reduction,  by  the  Laird  of  Herdmiston,  against  Mr 
George  Butler,  wherein  the  pursuer,  urging  the  production  of  a  warning  made 
by  the  defender  some  six  years  before,  whereupon  decreets  of  removing,  of  vio- 
lent  profits,  and  comprising,  had  followed ;  these  difficulties  were  represented ; 
and,  in  regard  of  them,  the  Lords  made  no  decision  in  it,  but  persuaded  the  pur- 
suer not  to  insist  in  the  production  of  the  said  warning* 
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1629.    DecemberlS.     The  Laird  xif  CATSEimaroj^  against  Lord  Ochiltry^s 

Tenants  of  Polquhairn. 

The  like  was  found  (as  in  Inglis  against  Kirk  wood,  1627j  July  20,)  in 
a  spuilyie  pursued  by  the  Laird  of  Caprington  against  the  tenants  of  Pol- 
quhairn, who  clothed  themselves  with  the  right  of  an  assignation  to  a  tack  made 
to  them  by  my  Lord  Ochiltry ;  which  was  not  sustained,  in  respect  the  said 
assignation  was  alleged  made  by  him  stante  rebellions 
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1629.    December  18,       John  Home  of  Renton  against  The  Heritors  in 

Berwickshire. 

There  being  a  summons  raised  ;at  the  instance  of  umquhile  John  Home  of 
Renton,  against  a  number  of  the  heritors  within  the  sheriffdom  of  Berwick,  for 
so  much  out  of  6very  plough,  for  the  crowner's  fee,  wherein  he  was  infeft  j — after 
his  decease  his  son  wakened  ^he  same  summons.;  and,  because  there  were  sundry 
who  had  conquest  lands  within  these  bounds,  after  the  raising  of  his  father's 
summons,  he  wakened  it  against  them^  as  well  as  the  rest  that  were  contained 
in  the  first  summons.  The  Lords  found  that,  the  wakening  could  be  against 
pone  but  those  contained  in  the  first  summons. 
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1630.    January  12.    Archbald  Morton  against  Aones  £luot« 

Archbald  Morton  chared  Agnes  Elliot  for  jf  106,  conform  to  her  bond.  She 
suspended  upon  the  Act  of  Parliament  1579»  finding  all  matters  of  importance, 
not  subscribed  by  two  notaries  and  four  witnesses,  null  j  but  so  it  was,  that  the 
pursuer's  bond  was  only  subscribed  by  one  not^  ..and  thcee  witoesse?.  .  Tb6 
Lords,  after  that  the  matter  was  continued  three  or  four  times,  at  last  delibe- 
rately gave; their  interlocutor,  that  the  pursuer  might  restrict  his  bond  to  a  hun- 
dred pounds^  although  it  contained  more,  and  that  it  should  stand  good  for  so 
much,  and  only  be  null  for  the  superplus* 

Pe^e  66. 


1630*    January  13.       Uthkbd  Mackdougal  of  Mondurk  against  Robert 

COCKBURN  of  BUTTERDEEK. 

Uthred  Mackdougal  of  Mondurk  pursued  a  contravention  against  Robert 
Cockbum  of  Butterdeen,  and  some  others.  He  libelled.  That  the  defender  had 
come  upon  his  wife's  coojnnct^fee  lands,  pertaining  to  bim  jvof^  month  ^^^d 
there  had  carried  away  so  many  threaves  of  com  gS  his  land.  Alleged,  He 
having  got  the  right  of  the  teinds  of  his  lands,  for  that  year,  from  the  relict  of 
the  parson  of  Oldhamstocks,  to  whom  they  pertained  jure  annata^^  he  had  in- 
tromitted  with  the  corns  libelled,  by  virtue  of  that  right,  as  the  teinds  of  the 
said  iMids  $  and  so  did  no  wrong.  Replied,  He  could  not  lawfully  do  it,  be^ 
caAse  the  relict  herself  cotild  not  have  led  the  teinds,  not  having  served  inhibi- 
tion b^Gope ;  Beekig  <^  pursuer,  the  year  preceding,  had  led  his  own  teinds  by  a 
right  made  to  bim  for  tnat  year  by  the  parson  defunct.  The  Lords  found,  in 
respect  l^re^was  no  violeBce  libelled,  and  that  ti^  defender  clothed  himself 
witn  a  title,  (whether  good  w  not,  the  same  thing,)  that  the  libel  was  not  suf- 
ficient to  infer  a  contravention.  Next  he  libelled^  that  the  defender  and  his 
accomplices  had  violently  pulled  his  sword  from  him,  broken  the  hingers  there- 
of, ana  kept  it  ever  sinoe,  to  his  great  disgrace.  Alleged,  He  offered  to  prove 
that  he  dia  it  in  his  own  defence,  the  pursuer  having  offered  to  draw  his  sword, 
by  which  they  feared  to  have  incurred  skaith.  The  Lords  found  this  allegeance 
relevant. 
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1630.    January  SO.    A.  Murthland  against  William  Johnston. 

Betwixt  A.  Murthland,  relict  of  John  Thomson,  and  William  Johnston, 
—it  was  found,  that  a  bond  made  to  John,  anii,  &ilyieing  of  him  by  death, 
to  William,  John  having  died  before  the  term  of  payment,  md  appertain  to  Wil- 
liam :  The  matter  being  contentiously  reasoned,  some^thought  it  hard,— it  being 
in  bonis  defimcth  and  at  his  disposal  all  his  time,— -that  it  should  not  be  confirmea 

as  hia.;  wH«reby  bath  eredit^xsjind  reUc^are  prj^ 
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Nota^  No  question,  if  John  had  outlived  the  term,  but  it  would  have  fallen  to 
his  executors,  and  not  to  the  party  substitute. 

PageGQ. 


1630.    January  2S.    Marion  Peebles  against  Lord  Ross. 

Craig's  opinion  may  be  reconciled  with  the  Lords'  decision  thus :  For  when 
the  retbur  containeth  a  liquid  silver-duty,  all  the  bygones  thereof  must  be  paid 
before  the  superior  be  obliged  to  infeft  his  vassal,  as  in  the  decision  mentioned. 
Earl  of  Wigton  against  the  Lord  Yester ;  but,  where  the  duty  is  not  constituted, 
nor  liquid,  as  in  ward-lands,  it  is  not  reason  to  hinder  the  superior  to  enter  the 
vassal,  because  he  is  not  paid  of  the  non-entry  duties  subsequent  to  the  ward, 
but  he  must  pursue  for  it  by  way  of  action,  as  was  found  betwixt  Marion  Peebles 
and  my  Lord  Ross. 
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1630.    February  16.    John  Harper  against  David  JxiPYKkr. 

David  Jafiray,  by  his  ticket  subsmbed  by  him,  (without  witnesses,)  granted 
himself  to  be  owing  to  a  French  merchant  in  Roanne,  1100  francs.  The 
Frenchman  made  assignation  thereof  to  John  Harper,  who  pursued  David  for  it : . 
Alleged,  The  bond  was  null,  wanting  witnesses,  and  not  designing  the  name  of 
the  writer :  likeas  further,  he  denied  that  it  was  his  subscription.  Replied, 
for  the  nullity.  Not  receivable ;  it  being  a  French  bond  made  to  a  stranger^  who 
is  not  to  be  bound  by  our  laws ;  likeas,  he  offered  to  prov«,  that  it  is  the  custom 
of  Normandy  to  sustain  such  bonds  and  give  action  upon  them.  And,  as  to 
his  denial  that  it  was  his  subscription,  he  cannot  be  heard ;  but  he  ought  to  im- 
prove it.  Duplied,  The  means  of  improbation  was  taken  away,  the  bond  want- 
mg  witnesses ;  but  the  pursuer  should  approve  it.  The  Lords  repelled  the  ex- 
ception, in  respect  of  the  reply,  the  pursuer  proving  the  custom  aUeged. 
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1630.    March  3.    The  Laird  of  Kellwood  against  Johnston. 

The  contrary  of  this  (the  decision  in  the  case,  Bisset  against  Forbes,  1627, 
February  90  was  found  in  the  same  very  terms,  between  the  Laird  of  Kellwood 
and  Johnston. 

P^ge  318. 


1630.    March  5.  John  Cant  against  Grat. 

Mr  John  Cant,  being  heritably  infeft  in  the  lands  of  Laurestoni  pertaining  to 
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Sir  Alexander  Naper,  sets  a  back-tack  of  the  same  to  Sir  Alexander,  for  pajnnent 
of.  j6700  yearly.  Sir  Alexander,  in  March  1629»  causeth  one  of  his  tenants 
give  bond  to  one  Gray,  at  the  West-port,  for  payment  of  30  bolls  of  victual,  be- 
twixt Yule  and  Candlemas  following.  Sir  Alexander  being  dead,  Mr  John,  in 
September,  arrests  the  same  victual  in  the  tenant's  hands,  for  payment  to  him  of 
his  tack»duty.  The  question  coming  betwixt  Mr  John  and  Qray,  which  of 
them  should  be  preferred ;  Mr  John  ^lesed,  He,  being  heritor,  might  have  re- 
course to  the  ground  for  payment  of  his  duty,  and  ought  to  be  preferred  to  the 
other,  having  arrested  in  due  time,  and  the  farms  being  yet  extant  in  the  te- 
nant's hands.  Gray  answered,  He  ought  to  be  preferred  in  respect  of  his  bond, 
and  Mr  John  could  only  have  personal  action  against  Sir  Alexander's  heirs  and 
executors,  for  payment  of  his  tack-duty ;  seeing  he  could  not  be  respected  as 
heritor,  but  only  as  naked  tacksman.  The  Lords  found  that  the  hentor,  not- 
withstanding of  the  back-tack,  was  in  no  worse  case  ;  but  that  the  land  was  af- 
fected really  with  the  burden  of  the  tack-duty :  and  so  preferred  Mr  John ;  and 
likewise  freed  the  tenant  of  his  bond  to  Gray,  seeing  it  was  only  given  for  his 
farms. 
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1680.    March  11.        James  Fbaser  against  John  Bane. 

James  Fraser,  having  arrested  12  score  bolls  victual  in  the  hands  of  John 
Bane,  which  appertained  to  Mr  Ronald  Bane»  his  debtor,  convened  John  Bane 
for  making  the  same  forthcoming,  and  referred  the  verity  of  the  debt  to  his 
oath ;  who  beingholden  as  confessed,  decreet  was  given  against  him.  Afterwards 
being  charged,  he  suspended  upon  a  reason  of  compensation.  That  Mr  Ronald 
was  owing  1200  merks  to  him,  which  he  had  paid  as  cautioner  for  him,  and 
therefore  had  the  right  of  retention  of  as  much.  The  Lords  would  not  sustain 
the  reason  of  compensation,  but  found  the  letters  orderly  proceeded,  in  respect 
that  the  matter  being  referred  to  the  defender's  oath  before,  he  might  have 
deponed  at  that  time,  and  freed  himself  i^ro  tanto  ;  and^  because  he  was  contumax 
at  that  time,  they  would  not  restore  him  now. 
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16S0.    March  S4.    The  Sheripf  of  Teviotbalb  against  Lord  Cranston. 

In  a  declarator  of  property  pursued  by  the  Sheriff  of  Teviotdale  against  the 
Lord  Cranston,  the  pursuer  libelled  his  interest  as  heir,  at  least  apparent  heir 
to  his  fore-grandfather.  As  apparent  heir,  could  not  be  sustained  to  pursue  a 
declarator  »pon :  For  heir,  there  was  nothing  shown,  only  he  showed  where  he 
was  heir  by  progress  to  him,  and  successor  in  rem.  It  being  alleged.  No  pro- 
cess, because  he  showed  not  where  he  was  heir  to  his  fore-grandrather,  as  was 
libeUed  ;~-the  Lords:suffered  him  to  mend  his  summons  with  these  words— !*^*  at 
lea^t  succes3or  in  re«7t/'-— which  was  in  effect  to  libel  a  new  title* 
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l€^.     June  11.     RicBfAttD  Maxwell  against  William  Faibly»  Patbick 

ht  all  exhibition  of  an  assignation  pursued  by  Richard  Maxwell  against 
l/Tilliam  Fairly^  Mr  Patrick  Forrester,  and  others  ;«-^e  Lords  sustained  the 
Ubel,  bearing  only  that  the  said  assi^ation  (which  was  made  by  Euphame  King 
to  het  son  Jan^es  Fairly,)  pertained  to  him  the  time  of  his  decease,  without 
adding  of  these  word^,-^^^  That  it  was  in  his  possessioQ  as  his  own  jevideot'* 
Which  wordsi  being  added  upon  the  margin  of  tne  summoni^  the  Lorib  found  he 
might  pass  from,  and  hold  tnem  pv  dektis. 


l6iM>.     Tune  18.     James  Johnston  and  Walter  WHrriroaD  agaimt  The 

Laird  of  Johnston. 

In  an  exhibition  of  certain  evidents  of  lands,  pursued  b  v  James  Johnston^  ap- 
parent heir  to  George  and  Mr  Walter  Whitford,  against  the  Laird  of  Johnston ; 
—Alleged,  No  exhibition  at  James  his  instance,  as  apparent  heir  to  his  father ; 
because  the  defender  was  infeft  in  the  same  lands,  wnereof  the  evidents  were 
souffht  to  be  exhibited^  by  disposition  flowing  from  the  said  James.  Replied,  Mr 
Walter  concurred  in  tiie  pursuit,  who  had  dispoGdtion  of  the  said  lands  from 
James,  whereupon  he  had  served  inhitHtion^  ana  that  before  the  said  dii^sition 
madfe  to  the  defender.  Duplied,  He  had  no  interest  because  he  was  not  infeft. 
Tripfied,  He  was  seeking  the  evidents  to  the  end  he  might  be  infeft^  The 
Lords  found  (he  exception  relevant 

Mage  l£4f. 


1680.    June  18.         James  PftiLP  against  Lord  Lindorss* 

In  improbations,  the  Lords  are  in  use  sometimes  to  grant  more  terms  for  pro- 
duction, sometimes  fewer.  But^  in  an  improbation  and  reduction,  pursued  by 
James  Fhilp  against  the  Lord  Lindores ;  mex  the  first  term  and  the  second,  of 
their  own  consent,  they  granted  certification,  and  superseded  the  extracting 
thereof  to  sttch  a  ds^^  beiwran  and  winch,  wl»t  tiM  defender  should  produce 
should  be  received.  Page  l68. 


l6Sb.    July  2. 


Sm  MuNGO  MtTRRAt  against  The  CoMMissABir  of  Dun- 

K£LD. 


The  Lords  are  not  in  use  to  «olS^  mot«  witMSserthan  twenty-fiorur  to  be  led 
in  any  cause ;  yet  there  are  many  divers  beads,  contained  in  one  libel,  wfaidi  per* 
haps  naricBy  can  be  proven  by  so  few  a  number  j  as,  to  prove  the  duties  of  sun- 
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dry  lands  lying  far  from  other^  &c.  the  party  will  be  heard  to  use  twenty-four 
witnesses,  or  aa  many  as  he  jismeth,  for  {Moving  every  one  of  these  differenl; 
heads.  As  was  done  between  Sir  Mungo  Murray  and  the  Commissary  of 
Dunkeld.  Fage  246. 


16S0.    Jufy  S.    LoBD  Balmanno  against  James  and  William  Cochban. 

Sir  Robert  Hamilton  of  Tweedie  gave  bond  to  James  imd  William  Cochrans 
of  1000  merks,  payable  at  a  term,  and,  during  the  ncm-payment  thereof,  he  and 
William  Ferry,  his  tenant,  were^  oUiged  in  payment  of  the  annual-rent  thereof, 
yearly  at  Whitsunday.  For  payment  whereoi,  Sir  Robert  allowed  to  the  said 
William  Ferry  1000  merks,  which  he  was  bound  to  pay  him  for  his  lands  of 
Tweedie.  mler  payment  made  some  years  by  Ferry,  the  lands  of  Tweedie  are 
comprised  from  Sir  Robert,  by  my  Lord  Balmanno,  who,  by  virtue  of  his  right, 
pursues  payment  of  the  msdls  from  Ferry,  who  b  likewise  chs^ged  by  the  Coch- 
rans for  the  annusd-rent.  He  suspended  upon  multiplepoinding.  The  question 
was  not  which  of  them  should  be  preferred :  But  the  Cochrans  contended,  that 
Ferry  should  make  them  payment  of  the  annual*rent»  being  personally  obliged 
to  them  for  payment  thereof.  Answered,  He  is  obliged,  not  as  cautioner,  but 
as  tenant  to  the  principal,  and  that  for  his  tack«^uty  to  be  paid  to  his  master^ 
which  he  assigned  for  payment  of  the  sud  annual^rent :  And  now,  seeing  the 
land  ia  comprised  from  his  master,  and  the  compriser  will  have  right  to  the 
tadc^du^,  he  cannot  be  obliged  to  pay  both*  The  Lords  found  that  the  tenant 
was  only  subject  in  single  payment  to  any  of  the  parties  having  best  right,  not** 
withstanding  of  his  bond ;  albeit  the  contrary  has  been  found  once  or  twice 
before. 

In  this  decision,  the  conception  of  the  words  was  thought  to  make  for  the 
tenant,  which  was  thus : — **  And,  for  the  more  sure  payment  of  tlie  annual-rent 
^*  yearly,  I  have  ordained  my  tenant^  William  Ferry,  to  pay  100  merks  yearly 
**  of  his  tack-duty  to  Cochrans ;  likeas  the  said  William  obligeth  himself  to  pay 
*^  to  Cochrans  the  foresaid  annual^^teiit  termly.'^ 

Page  67* 


1690.    Julif  15.    The Laiad of  SExamagama TJie  Earl  Marishall. 

In  an  improbation,  pursued  by  the  Laird  of  Skene  against  the  Earl  Marishall^ 
after  three  terms  given  to  the  defender  to  producoi  at  last  certification  was 
granted,  providing  that  what  should  be  produced  betwixt  and  such  a  day^ 
should  be  received.  When  the  day  came,  the  defender  produced  some  writs, 
anterior,  as  he  alleged,  to  these  whereupon  the  pursuer  founded  his  action ;  in 
r^ard  whereof,  he  alleged,  he  ought  to  be  heard  wherefore  he  should  not  pro- 
duce any  more.  Answered,  That  certification  once  being  granted,  he  can 
never  be  heard  more }  but  let  him  produce^  upon  his  own  peri^  what  he  pleas* 
eth  }  otherwise  there  should  be  no  end  in  improbations,  for  none  wojuld  nroduce 
tili  afyer  ceriification  were,  granted.  Yet  the  i^oida  thought  it  merited,  although 
ader  certificatioQ. 

Page  168, 
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1680.    Juh/^^.    LoBD  PiTSLiGO  against  Alexander  Davissok. 

There  was  a  reduction,  pursued  by  the  Lord  Pitsligo  against  Alexander  Da- 
vidson,  of  a  retour,  whereby  Alexander  was  served  general  heir  to  William 
Forbes  of  Pitsligo,  the  pursuer's  grand-uncle,  upon  this  reason,  that  the  de- 
fender was  bastard,  his  rather  and  mother  never  having  been  lawfully  married 
together.  It  being  alleged.  That  this  being  qucestio  natalium^  it  should  be  re- 
mitted a4  judicem  Christianitatis,  was  repelled  by  the  Lords. 

Page  29. 


1630.    November  26.    The  Goodman  of  New-Liston  against  The  Heritors 

of  Old-Liston. 

In  an  improbation,  pursued  by  the  Goodman  of  New-Liston  against  a  number 
of  the  heritors  of  the  barony  of  Old-Liston,  it  was  alleged.  That  one  of  the 
defenders;  whom  the  pursuer  had  summoned  as  apparent  heir  to  one  of  his  pre- 
decessors,  was  dead  out  of  the  country.  For  proving,  the  defender  craved  to 
have  terms  assigned  to  him.  The  pursuer  replied.  It,  being  a  dilator,  ought  to 
be  proven  instanter.  The  Lords  would  not  give  him  terms  to  prove  it ;  but 
found  that,  at  any  time  betwixt  and  the  last  diet  for  the  production  assigned  to 
the  rest  of  the  defenders,  if  he  proved  it,  no  certification  should  be  granted  for 
the  writs  granted  to  him  and  his  predecessors ;  otherwise,  if  he  proted  it  not 
betwixt  and  then,  to  produce  at  the  last  diet,  with  the  rest. 

Pagel&S. 


1630.    December  2.    Lord  Yester  against  James  Tweedie  of  Drumbcelzear. 

In  a  declarator  of  non-entry,  pursued  by  the  Lord  Yester  against  James 
Tweedie  of  Drummelzear,  it  was  alleged  for  the  defender,  that  the  pursuer 
could  not  allege  the  lands  libelled  to  be  in  non-entry,  because  he  had  comprised 
the  same  himself  from  the  defender's  father,  since  whose  decease  he  craved  the 
non-entry ;  and  so  the  lands  being  full  in  his  own  person,  who  had  comprised 
them,  could  not  be  declared  to  have  been  in  non-entry  ever  since  the  death  of 
him  from  whom  he  had  comprised  them.  The  Lords  repelled  the  allegeance, 
and  found  the  pursuer  might  very  well  seek  the  lands  to  be  declared  in  non- 
entry,  although  he  stood  infeft  in  them  by  virtue  of  his  comprising }  for,  if  the 
comprising;  were  not  good,  he  might  clothe  himself  with  the  other  right. 

Page  224». 


1628,  Feb.  2  j  and  1630,  Dec.  9.    John  Smith  against  John  Gray. 

John  Smith  pursued  the  same  Gray  (the  defender  in  the  case,  Adie  against 
Gray,  1628,  January  24,)  as  universal  intromittor,  at  least  executor,  to  his 
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father  sifter  the  intention  of  Smith's  cause  :  Gray  confirms  himself  as  a  credi- 
tor to  his  father  in  as  many  sums  as  he  was  bound  for  his  father  as  caution- 
er, to  the  end  he  might  get  his  relief  that  way.  It  being  alleged  by  Smith, 
that  Gray  should  not  be  preferred  in  these  sums  he  had  confirmed  after  the  in- 
te'ntion  of  his  cause,  which  he  was  in  mala  fide  to  do,  except  he  had  been  cited 
before  to  object  against  it, — ^Gray  answered,  that  it  was  lawful  for  him  to  do  that 
which  any  stranger  might  have  done.  The  Lords  found,  that,  notwithstanding 
of  the  intention  of  Smith's  cause,  (which  was  incmis  actio^  Gray  not  being  his 
right  party  contradictory,  being  neither  executor  nor  intromittor,)  Gray  might 
confirm  himself  creditor  as  he  did,  and  have  allowance  of  all  the  debts  paid 
by  him  before  the  confirmation. — 9th  Dec*  1630. 

Afterwards  the  defender  having  alleged,  that  he  could  not  be  convened  as 
executor  to  his  father,  because  he  had  onl^  confirmed  himself  as  a  creditor  to 
his  father  in  divers  sums  of  money,  wherem  he  was  bound  as  cautioner  for  him, 
ud  hunc  ejffectum  solummodo  that  he  might  be  relieved  of  his  cautionary,  and  has 
given  up  inventory  of  no  more  goods  and  gear  than  would  relieve  himself ;  in 
which  he  ought  to  be  preferred  to  all  other  creditors  ; — ^the  Lords  found  that 
none  of  the  debts  connrmed  could  be  received,  except  such  as  were  paid  by  the 
excipient  before  the  intenting  of  the  pursuer's  action :  Albeit  it  was  alleged  by 
him,  that  the  bonds  wherein  he  stood  cautioner  for  his  father  were  registrat, 
at  least  the  terms  of  payment  were  bypast,  long  before  the  pursuer's  action  was 
intented :  So  that,  he  being  the  person  that  might  be  distressed  for  the  same,  he 
had  right  of  retention  of  the  same^oods  confirmed,  for  his  own  relief:  for,  as 
it  would  he  a  competent  exception  for  him,  if  he  were  pursued  by  iJie  defunct's 
creditors  for  making  of  arrested  goods  forthcoming,  so  that  defence  is  alike  com- 
petent, in  this  case,  to  retain  the  said  goods  in  his  own  hands  till  he43e  relieved 
of  his  cautionary ;  especially  seeing  he  could  not  do  diligence  for  his  own  relief, 
by  pursuing  of  himself.  The  Lords  would  give  him  no  allowance  of  any  bonda 
confirmed  by  him,  but  of  such  as  he  had  been  distressed  for,  and  had  paid  be- 
fore the  pursuer  intented  his  action :  and,  for  the  rest,  he  should  come  in  pari 
passu  with  the  rest  of  the  creditor8.^-26f  Feb.  1628.  P(^e  114. 


1630.    December  9.      The  Heirs  of  N.  White  and  Margaret  Porteous 

against  David  Bickerton. 

David  Bickerton  being  obliged,  by  an  heritable  bond,  to  pay  to  N.  White  and 
Margaret  Porteous,  his  spouse,  and  the  heirs  procreate  betwixt  them,  which 
failyieine,  to  their  heirs  whatsoever,  the  sum  of  500  merks;  it  was  adjudged  that 
the  whole  should  appertain  to  the  husband's  heirs,  and  nothing  to  the  wue's. 

Page  313. 


1630.    December  18«       Thomas  Stark  of  Achinvoill  against  Alexander 

Bruce« 

Sir  John  Bruce  of  Airthi  being  infeft  as  heir  to  his  father  in  the  supeiioxity  of 
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certain  lands  within  Monkbnd,  holding  by  him  again  of  Sir  James  Cleiand ;  by 
contract  betwixt  him  and  Thomas  Stark  of  AchinvoiU,  dispones  the  supedority 
of  the  said  lands  to  the  said  Thomas,  and  obligeth  himself  and  his  heirs  to  re* 
sign  the  said  superiority  in  Sir  James  Cleland's  hands,  for  a  new  infeflmeirt  to 
be  given  thereof  to  the  said  Thomas.  Before  Thomas  is  seised  in  the  said. su- 
periority. Sir  John  Bruce  died,  and  Thomas,  having  charged  Alexander  Bruce 
to  enter  heir,  to  his  father  Sir  John,  gets  the  foresaid  contract  resistrat  against 
Alexander,  as  lawfiilly  charged  to  enter  heir  to  his  &ther.  After  uua  be  charged 
Alexander  for  fulfilling  of  tiie  contract,  and  denounced  him  at  the  horn ;  an4 
having  done  all  the  diSgence  he  could  to  get  himself  infeft,  at  last  he  summon- 
ed the  director  of  the  chancery  to  compear  before  the  Lords,  and  to  hear  and 
see  him  decerned,  by  their  decreet  obtained,  to  direct  precepts  out  of  the  chan- 
cery for  infefting  of  the  said  Thomas  in  the  said  superiority,  in  reH>ect  that  Sir 
James  Cleland  had  resigned  the  said  superiority  in  the  king's  bands,  by  whidi 
fais  majesty  was  Sir  James  Bruce's  immediate  superior  of  the  said  superiority. 
The  Jjotm  sustained  the  summons,  notwithstanding  that  the  said  Alexsuider  was 
not  infefl  himself;  for  they  thought  the  pursuer  could  do  no  more  than  he  had 
done,  and  so  the  next  superior  sl^uld  supply  the  contumacy  oi  Alexander. 


1680.    December  18.    The  Earl  of  Cassils  against  Albxander  Barclat. 


Witnesses^  ^.r  qfficw^  are  ordinarily  examined  before  the  Lords ;  yet  some* 
times,  upon  considerations,  they  have  directed  a  commission  for  examining  of 
ithem^  where  the  parties  cannot  conveniently  ccMne  be&re  the  Lords.  As  in  an 
action  between  the  Earl  of  Cassils  and  Alexander  Barclav,  wherein  there  were 
divers  witnesses  examined  ea?  officio  ;^«-the  Lords  directed,  a  commission  to  the 
minister  of  Maybole  to  examine  Alexander's  wife,  es  officio,  upon  some  points. 

Fage  ^16. 


1680.    December  9SL  .  Akbeew  Mxidie  agmmt  RonaId  Murray. 

Andrew  M udie,  executor  dative  confirmed  to  Mr  Umphrey  Blenshill,  and 
Ronald  Murray,  were  striving  £br  a  doak  which  pertained  to  the  defunct  An- 
drew Mudie  bad  confirmed  it  with  the  rest  of  the  defunct's  moveables ;  (Ronald 
had  bought  it  from  Mr  Umphrey's  scm  and  apparent. heir,  it  being  in  none  of 
th^  possessions,  but  both  seeking  it  from  one  Smith,  that  had.it.  Ronald  al- 
leged. It  could  not  pertain  to  the  executor,  because  it  was  moveable  heirship,  and 
so  could  not  be  confirmed.  Andrew  answered.  He  could  pretend  no  right  to 
it,  as  having  bought  it  from  the  defunct's  apparent  heir ;  for  the  apparent  heir, 
till  he  was  served,  had  no  right  to  it.  The  Lords,  although  none  of  them  seemed 
to  have  good  rightix>  it,  yet,  in  respect  the  executor  had  a  senteoee  fonlma, 
and  there  was  no  heir  to  ch^enge  it,  and,  perhaps,  would  never  be,  they  pre- 
ferred the  executor. 


iBSl.  SPOTISWOODE.  185 


1630,    December  aS.    John  Ogilvie  agmnst  Lord  Ogilvie. 

*  He  that  compriseth  the  right  of  an  heritable  bond  hath  not  right  to  the  bygone 
.annual-rents  owing  of  \h%  same  bond,  by  virtue  of  his  comprising,  but  to  the  an- 
nual-rents only  in  time  to  come.  Yet  an  action  was  sustained,  at  the  compriser^s 
instance,  even  for  the  bygone  annual-rents,  against  the  debtor,  in  respect  of  the 
concourse  of  the  donator  of  him  from  whom  it  was  comprised,  and  that  the  com- 
priser  offered  caution  to  free  the  debtor  at  all  hands. 

Page  43. 


1631.    January  28.    The  Laird  of  Drumkilbo  against  John  Stuart. 

The  Laird  of  Lethindie,  by  contract,  disponed,  in  wadset,  to  Alexander  Gra- 
ham, certain  of  his  lands,  for  the  sum  of  6000  merks  \  and,  because  James  Scrim- 
geor  of  Fardell  had  a  three  years'  tack  of  a  part  of  the  same  wadset  lands,  Le- 
thindie obliged  him  to  pay  40  bolls  of  victual,  out  of  some  other  of  his  lands,  to 
the  said  Alexander,  during  the  years  of  FardeU's  tack,  till  he  was  removed  and 
Alexander  entered  in  possession  of  the  room.  More  than  three  years  after  this 
contract  in  1617»  there  passed  another  betwixt  Mr  John  Stuart,  who  had  com- 
prised the  lands  of  Lethindie,  and  John  Graham,  assignee  made  by  Alexander 
to  his  right,  making  mention,  *'  That  where,  in  I6l4,  there  was  made  such  a 
••  contract^  betwixt  Lethindie  and  Alexander,  whereby  Letliindie  was  bound  to 
^*  pay  him  40  bolls,  aye  and  while  the  6000  merks  were  redeemed  by  him ;"  (which 
was  a  false  narrative,  for  he  was  only  obliged  to  pay  the  same  as  long  as  Fardell 
possessed  the  room;)  '*  therefore,  he,  the  said  Mr  John,  for  the  love  and  favouc 
**  he  carried  to  the  said  John,  bound  and  obliged  himself  to  pay  the  said  40  bolls 
^'  of  victual  to  John,  as  long  as  the  said  6000  merks  was  unredeemed,**  &c.  The 
Laird  of  Drumkilbo,  as  having  right  to  this  last  contract,  pursued  Mr  John  for 
payment  to  him  of  tiie  said  40  bolls,  all  years  bygone.  Alleged,  That  last  con- 
tract being  relative  to  the  former,  he  could  be  no  further  (%liged  but  to  pay 
that  40  bolls  as  lon^  as  Fardell's  tack  lasted,  and  he  was  not  removed ;  but  so 
it  is,  that  he  offered  him  to  prove,  that  the  pursuer's  author  entered  to  the  pos- 
session of  his  lands,  which  Fardell  had  in  tack,  immediately  after  the  expiring  of 
his  tack,  imd  had  continued  therein  ever  since.  Replied,  He  could  not  defend 
himself  by  the  first  contract ;  for,  although  the  last  made  mention  of  it,  yet  the 
defender  was  otherwise  bound  in  the  last,  than  Lethindie  was  in  the  first ;  and, 
for  his  possession,  he  had  apprehended  it  by  virtue  of  another  right  which  he 
had  acquired  necessarily  from  the  donator  to  I^thindie's  Uferent-escheat,  with- 
out  which  he  could  not  have  come  to  the  possession ;  and,  therefore,  he  would 
attribute  his  possession  to  that  right  of  liferent,  and  to  no  other.  The  Lords 
found  that  the  defender  could  be  no  otherwise  bound  than  Lethindie  was  to 
him,  in  respect  of  the  relation  that  the  last  contract  had  to  the  first,  except  the 
pursuer  would  affirm  that  the  defender  had  gotten  any  good  deed  at  the  making 
of  the  last  contract ;  for,  otherwise,  they  did  think  that  the  defender  had  been 
cozened,  in  being  made  believe  that  the  first  contract  was  of  another  tenor  than 
in  effect  it  was.  Page  67« 
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1631.    February.    The  Laird  of  Bilaws  against  Windram,  Butler's  Reliot 

A  Proposition  not  unfit  to  be  Motioned  in  Parliament. 

To  delete  or  amend  the  .26th  Act^f  King  James  IV,  whereby  tenants  are 
ordained  to  remain  unremoved  till  the  term  ^f  Whitsunday,  after  the  death  of 
the  liferentec,  &c.  paying  thereafter  the  duties  used  and  wont,  without  conside- 
ration of  the  prejudice  that  heritors  may  sustain,  df  liferenters  shall  set  their 
lands  for  a  mean  duty  far  within  the  worth,  or  for  an  imaginary  duty :  As  Mr 
George  Butler  took  a  tack  of  the  half  of  Blaws  from  the  compriser  thereof,  Mr 
Robert  Windram,  for  payment  of  ten  shillings  sterling ;  after  whose  death,  his 
relict,  by  interlocutor,  was  found  to  he  obliged  only  in  payment  of  that  tack- 
duty,  till  she  was  warned. 

Page  364i. 


J631.    February  10.     Mary  Scott,  Lady  Basjh atyke,  (^gainst  Sir  William 

Scott  of  Harden, 

The  common  practique  about  the  charging  heirs-apparent  to  «nter  to  their 
predecessors  is,  tW  they  may  be  charged  any  time  within  the  year,  but  sum- 
mons cannot  be  raised  upon  the  charge  till  year  and  day  expire.  And  the  rea- 
son why  they  may  be  charged  at  any  time,  seemeth  to  have  been  at  first  that 
inhibition  might  be  served  against  them,  which  was  not  wont  to  be  granted 
but  upon  some  ground  of  a  x:harge  or  action  depending,  &c.  But  now  inhibit 
tion  has  been  grjinted  against  an. apparent  heir  without  any  preceding  charge; 
for,  if  he  enter  not  heir,  the  inhibition  will  work  nothing  ;  and  if  he  enter,  rea^ 
son  would  that  it  should  take  effect  to  the  behoof  of  the  creditor.  This  was 
found  between  Mary  Scott,  Lady  Bannatyne,  and  Sir  William  Scott  of  Harden, 
that  an  inhibition  served  against  Simeon  Scott  of  Bannatyne,  heir-apparenl; 
should  be  effectual  for  hindering  him  to  dispone  his  lands,  albeit  there  had  no 
charge  preceded  nor  any  other  dependence  at  all. 

J^age  1S7. 


163L    February  11.    James  Mathesok  against  Jean  Mathbson  ^nd  John 

Arthur. 

Theer  was  ja  summons  intented  at  James  Matheson's  instance  against  Jean 
Matheson  his  father's  sister,  and  John  Arthur  her  assignee,  and  others  his  cre- 
ditors, to  hear  and  see  him  restored  against  a  deed  of  his  mother's,  whereby  she, 
being  left  tutrix-testamentar  io  him,  had  confirmed  him,  being  an  infant,  execu- 
tor to  his  father,  ;and  so  made  him  liable  to  his  father's  debts  and  the  legacies 
left  in  his  father's  testament.  The  reason  why  he  sought  to  be  j'estored  was, 
because  his  tutrix  had  wasted  all  the  goods  contained  in  the  testament ;  and  so 
h^  having  no  benefit  by.thatx)ffice,  he  craved  to  be  reponed. against  it;  or  at 
least  that  he  should  sustain  no  prejudice  by  it.  It  was  excepted.  That  he  could 
not  seek  to  be  restored  against  the  office  of  executory,  because  ^e  sustained  no 
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prejudice  by  it,  nor  could  if  he  were  diligent ;  because  he  might  have  benefkitim 
inventarii.p  and  restitution  is  only  granted,  to  minors,  of  sucn  deeds  as  were  to 
their  enormous  hurt  and  loss :  But  this  was  no  such  deed  ;  for  there  was  much 
fi-ee  gear  in  the  father's  testament.  As  to  that,  that  his  mother  had  spent  it, 
tiiat  was  not  a  cause  of  restitution,  seeing  he  had  an  ordinary  remedy  for  that ; 
Et  non  competit  restitutio  in  integrum,  ubp  suppetit  ordinarium  remedium.  The 
pursuer  offered  to  assign  any  action  he  had  against  his  mother  in  the  defender*^ 
favours.  After  long  reasonmg  of  this  mattei*,  The  Lords  would  not  decide  that, 
whether  an  executor  might  be  restored  in  integrum  or  not.  But,  in  respect  that 
the  tutrix  was  responsal,  they  ordained  the  pursuer  to  discuss  her  before  they 
would  give  an  answer  to  it ;  and-  for  that  eiifect  continued  the  matter  to  the  first 
of  November  following. 

Page  302. 


1631*.    March  4.        Elisabeth  Ramsay  against  M ackcouk.. 

A  Proposition  not  unfit  to  be  Motioned  in  Parliament. 

Whether  or  not  decreets  shall  prescribe  fbr  sums  of  money  within  40  year?, 
as  well  as  obligations,  since  the  Act  makes  no  mention  of  decreets;  and,  to 
dear  both  the  old  Acts  for  obligations,  and  the  late  Act  of  prescription  of  heri- 
table rights  1617>  whether  the  prescription  be  once  interrupted,  if  the  posses- 
sion be  continued  forty  years  again  after  that,  without  any  new  interruption, 
the  obligation  or  right  shall  prescribe  or  not  ?  This  was  drawn  in  question  be- 
t^'ixt  Elisabeth  Ramsay  and  MackcouL. 

Page  363.. 


16S1»    June  4.  Chrystie  against  Jack. 

In  an  action  of  reduction  of  a  comprising  between  Chrystie  and  Jack,,  the 
reason  being;  that,  in  leading  of  the  comprising,  the  party  from  whom  the  tene- 
ments (which  lay  in  Dundee,)  were  comprised,  being  for  the  time  out  of  the 
country,  he  was  not  lawfully  warned  at  the  pier  and  shore  of  Leith,  according 
to  the  common  custom,  but  at  the  shore  of  Dundee,  which  he  had  no  warrant 
for ;— Answered,  1st;  There  being  no  law  for  summoning  of  parties  out  of  the 
country  at  the  shore  of  Leith,  but  only  a  custom  without  any  warrant,  it  could 
not  oblige  all  the  lieges  to  follow  it ;  bul^  in  our  case,  the  compriser  had  done 
the  equivalent  or  more ;  for;  summons  being  only  for  that  use,  that  the  party 
may  be  certified  of  that  which  was  doing,  the  defender  had  summoned  him  at 
the  shore  of  Dundee,  where  was  the  debtor's  residence  and  dwelling-place  be- 
fore his  going  off  the  country,  and  where  his*  friends  and  kindred  dwelt,,  by 
whose  means  lie  might  get  better  notice  of  his  summoning  than  if  it  had  been 
made  at  Leith :  And  where  the  received  custom  was  obtruded, — Answered,  2rf, 
Nothing  can  be  called  a  custom,  but  that  which  hath  been  drawn  in  question  m 
judicio  contradictorio,  and  maintained ;  which  is  not  here.    The  Lords  sustained 
*  the  reason  of  reduction. 
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1681.    July  6.    The  Laibd  of  Coesbie  against  Home,  Achksok,  &c. 

The  Laird  of  Corsbie  having  comprised  the  lands  of  Eccles  from  Sir  James 
Home,  and,  being  infeft  therein,  pursued  a  removing  against  sundry  persons  ;-— 
Alleged  by  Peter  Home,  That  he  was  donator  to  Sir  James's  escheat  and  life- 
rent, and  had  obtained  declarator  general  thereupon :  yet,  in  respect  that  he 
could  not  allege  possession  of  the  lands  by  virtue  of  his  gift,  and  that  he  had  no 
special  declarator  thereupon,  his  allegeance  was  repelled.  Next  alleged  for  Gil- 
bert Acheson,  That  he,  being  a  creditor  to  Sir  James,  had  comprised  his  lands, 
and  also  had  gotten  assignation  of  his  debtor's  escheat  from  the  donator,  in  so 
far  as  might  concern  the  lands  comprised  by  him,  and  by  virtue  thereof  was  in 
possession*  Replied,  First  to  his  comprising :  it  was  reduced  by  the  pursuer 
eof  capite  inhibitionis  ;  so  that,  although  he  was  creditor  to  the  rebel,  yet  he  was 
not  to  be  accounted  so^  in  respect  of  the  pursuer.  As  to  his  assignation,  it 
ought  to  be  repelled,  in  respect  the  donator  had  given  a  back-bond  to  the  trea- 
surer, that  he  should  not  make  any  assignation  of  his  gift  to  any  person  but  by 
the  treasurer's  advice ;  and  so  the  assignation  was  null.  As  to  nis  possession,  it 
ought  to  be  ascribed  to  his  infeftment  that  was  reduced,  and  not  to  his  right  of 
the  escheat  Duplied,  The  treasurer  had  only  interest  to  quarrel  the  assigna- 
tion, and  none  else  ;  and  he  offered  to  procure  the  treasurer's  consent  to  his  as- 
so^ation ;  and  it  standing  good  with  the  possession  alleged,  should  defend  him. 
^e  Lords  thought  that  the  back-bond  given  to  the  treasurer  should  be  a  part 
of  the  gift :  and  that  it  was  all  one  as  if  the  gift  had  been  granted  with  that  con- 
dition. That  it  should  not  be  lawful  to  make  assignation  thereof;  otherwise  it 
should  be  in  the  donator's  hand  to  prefer  any  creditor  at  his  option.  And,  in 
respect  of  this  reply,  repelled  the  exception. 
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1681.    July  22.    Sir  Robert  Dowglass  against  William  Kellt. 

Sir  Robert  Dowglass  of  Spot  being  heritably  infeft  in  the  bailiary  and  cham- 
berlainry  of  the  lordship  of  Dunbar,  and  having  cited  Mr  William  EeUy,  one 
of  the  heritors  within  that  lordship,  to  his  court ;  he  raised  an  advocation  from 
Sir  Robert's  court,  upon  that  reason.  That  his  lands  were  given  to  the  Earl  of 
Holdemess,  his  author,  to  be  holden  in  free  blench,  and  so  could  not  be  subject 
to  any  jurisdiction  but  that  of  the  sheriff ;  which  infeftment  was  ratified  in  rar- 
liament :  Likeas,  he  had  gotten  a  decreet  of  exemption  from  Sir  Andrew  Dow- 
glass, the  pursuer's  author,  before  the  Lords,  1624.  When  he  had  opponed  this 
decreet  standing,  the  king's  advocate,  for  Sir  Robert,  alleged  the  14th  Act  of 
Parliament  l600,  concerning  the  omission  of  the  king's  officers,  which  may  be 
supplied  by  their  successors,  even  by  way  of  exception,  to  take  awav  any  deed 
done  in  his  Majesty's  prejudice,  as  he  alleged  this  was,  where  the  kmg  wanted 
the  service  of  a  vassal  he  had  before.  Answered,  Into.  The  Act  meaned  not  of 
mean  officers,  such  as  chamberlains,  but  of  officers  of  state.  2do.  The  king  had 
no  prejudice  here,  for  the  defender  was  subject  to  the  sheriff's  jurisdiction,  al- 
beit he  was  exeemed  from  the  bailie's.    The  Lords,  notwithstanding  of  the  d^- 
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creet  standing,  would  have  Mr  William  to  reason  upon  hia  rights.  And  when  he 
alleged.  He,  having  gotten  his  lands  blench,  could  only  be  subject  to  the  sheriff, 
and  not  to  the  king's  chamberlain  of  the  lordship,  whose  office  is  most  to  intro* 
mit  with  the  rents  within  the  lordship ;,  and  more,  he  was  inf eft  cum  curiis  et 
earum  eaitibus,  which,  at  the  least,  should  free  him  from  the  bailie's  courts,  &c. ;— - 
yet,  for  all  this,  The  Lords  found,  that  unless,  by  his  infeftment,  he  had  been  ex- 
pressly exeemed  from  the  bailie's  mrisdiction,  he  remained  still  subject  thereunto, 
notwithstanding  of  his  blench  holding. 
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163L    December  16.    Menzies  of  Castlehill  against  The  Laird  of  Carsho- 

GILL. 

Menzies  of  Castlehill,  as  heir  to  his  father,  pursued  Carshogill,  (for  whom  the 
pursuer's  father,  as  cautioner,  had  paid  2000  merks,)  upon  a  clause  of  relief 
contained  in  the  bond,  wherein  the  pursuer's  father  was  cautioner  for  the  de- 
fender. Alleged,  The  benefit  of  that  clause  of  relief  pertained  not  to  the  heir 
of  tihe  defunct,  but  to  his  executor ;  as  was  decided  supra^  (Edgar  and  Cant 
against  £dgars  and  their  Tutors,  1628,  July  10.)  Replied,  He  that  was  debtor 
could  not  dlege  that;  but,  if  the  executor  were  striving  with  the  heir,  he  might 
do  it.  As  for  the  defender,  he  was  subject  in  payment,  and  could  not  found  a 
reason  upon  another  man's  right ;  and,  to  free  the  defender  of  all  danger,  the 
pursuer  offered  to  find  caution  to  relieve  him  at  the  executor's  hands,  and  all 
others.  The  Lords  repeUed  the  allegeance,  in  respect  of  €ie  reply  and  offer  of 
caution. 
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1632.    January  17.    Robert  Stewart  against  Janet  and  Rachel  Stewart. 

Robert  Stewart  convened  Janet  and  Rachel  Stewart,  daughters  to  his 
brother,  Mr  Lodovick,  as  charged  to  enter  heirs-portioners  to  their  umquhil 
father.  They  having  renounced,  he  craved  adjudication  of  certain  lands  and  acres 
belonging  to  their  father.  Compeared  the  said  Rachel,  one  of  the  daughters, 
and  alleged.  That  she,  having  convened  her  other  sister,  Janet,  who  was  her 
sister-german,  as  heir  to  her  father,  she  had  renounced ;  whereupon  the  de- 
fender had  intented  an  action  of  adjudication  of  the  same  tenements,  &c.  before 
the  pursuer,  and  therefore  should  be  preferred  to  him,  at  the  least  come  in  pari 
passu  with  him.  Replied,  The  defender's  decreet^absolvitor,  whereupon  the 
.adjudication  is  cravea,  is  null,  and  ought  not  to  be  respected,  because  the  said 
umquhil  Mr  Lodovick  having  two  daughters,  and  apparent  heirs-portioners  to 
him,  the  decreet  is  obtained  only  against  one  of  them,  and  the  said  defender 
ought  to  have  assigned  her  debt,  and  caused  the  assignee  convene  both  the 
heirs,  and  obtain  decreet  against  them ;  which  is  not  done  here.  Duplied,  That 
which  she  might  do  by  an  assignee,  she  might  do  in  her  own  name ;  and  being 
pursued,  Ae  could  not  call  herself,  but  only  the  other  sister,  hoc  attento  maxime. 
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that  she  craves  adjddication  for  the  half.      The  Lords  found  the  aliegeance 
relevant  to  make  her  come  in  with  the  other* 

Page  10, 


1632.    Fehruary  7.    William  Home  against  Dorothea  Home. 

.  By  contract  of  marriage  between  Samuel  Home  and  Isabel  Cranston, — William. 
Home  of  Whitrig  father  to  the  said  Samuel,  and  George  and  Robert  Homes- 
his  two  brothers,  were  bound  to  pay  2000  merks  to  the  said  Samuel  and  his 
wife,  to  be  employed  upon  annual-rent  to  the  behoof  of  them  and  their  heirs. 
William  Home,^  heir  to  this  Samuel,  got  this  contract  registrat  against  Doro- 
thea Home,  heir  to  the  said  George  his  father's  brother  j  and,  having  charged 
her,  she  suspended  on  this  reason.  That,  by  a  decreet-arbitral  pronounced 
betwixt  the  pursuer^s  father  Saniuel  and  umquhil  Helen  Home  his  mothw,  the 
foresaid  contract  of  marriage  was  deceived  to  be  delivered  to  the  said  Helen 
to  be  cancelled.  Alleged,  The  decreet-arbitral  was  null,  in-  respect  that, 
there  being  only  submitted  all  diflferences  betwixt  the  said  Samuel  and  Helen, 
there  could  be  no  more  decerned  than*  concerned  themselves  submitters-: 
But  so  it  is,  that  there  was  no  difference  betwixt  them  anent  the  payment 
of  the  said  sum  contained  in  the  contract,  Helen  not  being  a  party-contractor 
therein  j  But  the  truth  was,  that  the  said  George,  SamuePs  elder  brother,  who 
was  obliged,  with  his  father  and  brother  Robert,  for  payment  of  that  2000  merks, 
being  chosep  oversman  in  that  submission  betwixt  Samuel  and  Helen  ;  he  him- 
self, aftei^  he  had  decerned  anent  the  differences  betwixt  the  parties  submitters^ 
did  cast  in,  That,  at  the  end  of  the  decreet,  that  Samuel  should  deliver  that 
contract  to  be  cancelled.  Replied,  It,  being  a  decreet  standing,  could  not  be 
taken  away  summarily,  but  behoved  to  abide  reduction.  The  Lords  found  the 
decreet  null  by  way  of  exception. 

Next  Alleged,  The  charger  could  not  challenge  it  upon  that  nullity,  because 
he  had  homologated  it,  in  so  far  as  he  did  enter  to  the  possession  of  the  mill  of 
Old  Aiton,  as  was  decerned  in  that  decreet,  and  also  had  paid  to  his  mother 
nine  bolls  of  malt  yearly  after  that,,  as  long  as  she  lived  j  in  respect  whereof  he 
had  ratified  the  decreet,  and  could  never  impugn  it  after  that.  Answered, 
That  homologation  could  not  be  extended  further  than  to  that  which  concerned 
the  two  submitters,  neither  could  it  import  a  liberation  to  the  oversman  of  his 
obligement  in  that  contract,  which  fell  not  within  the  compass  of  the  submis- 
sion. The  Lords  found  this  homologation  not  such  a  deed  as  might  prejudge 
the  charger  to  quarrel  the  decreet  upon  the  ground  foresaid. 
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1632.    Fehruary  7.      William  Cowie  against  Gibsons^ 

In  a  pursuit  for  5^120,  by  William  Cowie  against  Gibsons,  executors  to  Isabel 
Sutherland,  their  mother,  the  pursuer  was  suffered  to  restrict  it  to  *&100. 
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1632.    February  7«    5ia  George  Hay  agmnst  Alexander  Walker. 

Ik  a  declarator  of  the  Lady  Samuelston's  escheat,  pursued  by  Sir  George 
•Hay  ; — Alleged  by  Alexander  Walker,  a  creditor  of  her*s,  No  declarator  j  be- 
cause the  giU  is  taken  to' the  behoof  of  the  rebel,  and  so  must  accresce  to  the 
creditors.  Replied,  That  ought  to  be  repelled  against  the  general  declarator, 
but  ought  to  be  reserved  against  the  special.  Duplied,  It  was  competent  here„ 
seeing  the  donator  will  not  seek  perhaps  a  special,  being  in  possession  of  the  re- 
bel's goods.    The  Lords  found  the  exception  relevant. 
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1632.     February  14.     George  Fowlis  against  The  Laird  of  LAmNtJTON. 

By  appointment  betwixt  the  Laird  of  Lamington,  on  the  one  part;  and  George 
Fowlis,  the  bairns  of  umquhile  Mr  Robert  Fowlis,  and  John  Muir  of  Anneston, 
ori  the  other  part ;  Lamington  was  to  have  of  them  their  right  of  the  lead-mines 
for  nine  years,  he  relieving  them  of  the  whole  burdens  of  cautionary  they  had 
undergone  for  umquhile  Thomas  Fowlis.  A  contract  was  drawn  up  of  this,  and 
subscribed  by  all  the  parties,  except  Anneston  only.  Afterwards  George  Fowlis 
sought  t6  reduce  this  contract  upon  this  reason,  That  it  being  a  contract  betwixt . 
the  defender  on  the  one  part,  and  them  on  the  other,  it  was  not  perfected  be- 
fore  all  parties  had  subscribed  it,  before  which  time  it  was  lawful  for  any  of 
them  to  resile.  Alleged,  The  pursuer  could  not  quarrel  it  upon  that  ground, 
but  only  the  defender,  if  he  pleased,  who  would  stand  to  it  j  and  desired  that 
the  pursuer,  who  had  subscribed  it,  might  fulfil  to  him  his  nart  of  it.  Replied, 
There  being  a  contract  of  partnery  among  them,  none  or  them  could  do  any 
thin^  without  the  others  .j  likeas,  there  were  sundry  things  to  be  performed  to 
Lamington,  which  could  not  be  done  by  any  of  the  rest  but  Anneston.  Duplied, 
He  craved  no  more  of  the  pursuer  but  that  he  would  perform  that  whicn  was 
in  his  power  to  do ;  and,  for  Anneston,  he  should  take  his  hazard  of  him.  The 
Lords  assoilyied  from  the  reasons,  and  found  that  George  Fowlis  should  put  the 
defender  in  his  place  and  right,  he  relieving  him  for  his  part,  as  said  is. 
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1632.     March  SL    The  Laird  of  Wedderburn,  Lord  Erskin,  &c.  against 

Home  of  Manderston. 

The  Laird  of  Wedderburn,  the  Lord  Erskin,  and  others,  pursued  an  impro- 
bation  of  an  inhibition  raised  by  the  Laird  of  Kenton  against  Sir  George  Home 
of  Manderston.  The  defender  having  produced  the  extract  of  the  inhibition  with 
the  principal  executions ; — ^the  pursuer  alleged.  The  extract  could  not  satisfy  the 
production,  in  respect  of  the  Act  of  Parliament  158L  Yet  the  Lords  sustained 
it,  as  they  had  oone  before  between  Sir  James  Dundas  and  Symington  of 
Hoburn.  Page  169. 
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1 63^    Jrmt  14.    Andbew  Ker  of  Collilaw  agiumt  EcI'hahs  Muirhead. 

In  a  removing  from  a  tenement  in  Edinburgh^  pursued  by  Andrew  Ker  of 
Collilaw  against  Euphame  Muirbead :  Allied,  No  process ;  because  no  warning 
produced.  Replieo*  There  was  one  produced,  given  by  a  town's  officer,  and 
subscribed  by  him,  conform  to  the  use  within  burgh.    Duplied,  Sufficient  to 

Eursue  upon  before  the  bailies,  but  not  before  the  Lords,  except  the  warning 
ad  been  subscribed  by  the  party,  and  executed  forty  days  before  the  term, 
conform  to  the  Act  of  rarliament.  The  Lords  repelled  this  allegeance.  Next 
alleged,  The  defender  was  infeft  in  liferent  in  the  tenement  libelJed.  Replied, 
Any  infeftment  she  had  was  without  any  adminicle,  and  was  given  stanie  mairi- 
moniOf  which  was  reducible ;  and  was  reduced,  in  so  far  as  the  husband  who 
gave  it  disponed  the  same  tenement  to  the  pursuer,  without  reservation  of  her 
nferent.  Duplied,  Her  infeftment  could  not  be  taken  away,  hoc  ordine^  but  be- 
hoved to  be  reduced.  The  Lords  sustained  the  exception,  without  prejudice  to 
the  pursuer  of  his  action  of  reduction. 
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1 632.    Jtme  SO.    James  Mackgill  against  Robert  Keith  and  Wm.  Napier. 

Mr  James  Mackgill  having  arrested  in  Robert  Keith's  hands  j?1000,  addebt- 
ed  by  him  to  Mr  iUexander  King,  sought  to  have  the  same  made  forthcoming. 
Compeared  Mr  William  Napier,  and  alleged.  He  had  an  assignation  of  that  same 
sum  from  Mr  Alexander,  which  was  intimated  long  before  the  pursuer's  arrest- 
ment. Replied,  The  said  sum  was  not  assignable,  because  it  was  afifected  with 
a  condition,  viz.  that  the  debtor  should  not  be  obliged  to  pay  it  before  Mr 
Alexander  had  purged  all  inhibitions  served  against  him,  which  might  affect  a 
tenement  of  land,  bought  from  him  by  Robert  Keith,  whereof  the  said  £1000 
was  a  part  of  the  price :  Likeas  the  pursuer  offered  to  prove  that  his  inhibition 
was  the  only  inhibition  then  resting  unpurged,  which  the  said  Robert  knew  and 
meant  when  he  gave  that  bond.  Duplied,  The  institution  did  not  alter  the  na- 
ture of  the  bond,  which,  being  moveable,  might  be  assigned ;  and  let  the  pursuer 
reduce  the  disposition  upon  his  inhibition.  The  Lords  found  the  exception  re- 
levant, and  preferred  the  assignee  to  the  arrester,  without  prejudice  of  his  ac- 
tion  upon  his  inhibition. 
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1632.    July  6.        Chalmers  against  Viscount  Aird. 

One  Kennedy  being  addebted  to  James  Chalmers  in  a  certain  sum,  James 
arrests  as  much  in  the  Viscount  of  Aird's  hands  as  was  owing  by  him  to  his 
debtor  Kennedy,  and  summoned  him,  upon  sixty  days,  to  make  the  arrested 
goods  forthcoming.  Alleged,  The  Viscount  could  not  be  holden  as  confessed 
upon  that  summons,  he  being  out  of  the  country,  animo  remanendu  and  having 
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his  residence  m  Ireland,  especially  in  this  case  where  he  was  not  convened  upon 
a  debt  due  by  himself  before  ;  but  the  pursuer  was  to  constitute  a  debt  agauist 
him  by  his  oath  only.  Replied,  That  ought  to  be  repelled,  because  he  offered 
to  prove  that  his  Lady  remained  in  the  country,  ordinarily  in  the  Lochwood ; 
and,  where  the  wife  is,  there  the  family  is  understood  to  be ;  likeas  he  himself 
uses  yearly  to  come  to  the  country  once*or  twice,  and  the  arrestment  was  made 
personally,  he  being  within  the  country ;  and  further,  he  hath  lands  in  the 
country,  against  which  the  pursuer  desires  only  to  have  execution  of  his  decreet, 
and  not  against  his  person.  The  Lords  ordained  the  defender's  procurators  to 
take  a  day  to  produce  him,  or  otherwise  to  be  holden  as  confessed.      ^   * 
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1632,  *  July  18.  Tassie  against  Fleming. 

In  a  reduction  of  an  infeftment  of  a  tenement  in  Glasgow,  in  so  far  as  con- 
cerned the  pursuer's  liferent,  pursued  by  a  woman,  Tassie,  against  Fleming,  me^ 
ties  causa^  which  fear  was  well  enough  qualified  in  the  libel,  both  by  threatening 
her  and  striking  her ; — Alleged  by  the  defender.  He  offered  to  prove  that  she 
had  consented  to  the  alienation,  and  that  by  the  notary,  maker  of  the  alienation^ 
and  the  witnesses  insert  in  the  same.  Replied,  That  ought  to  be  repelled,  ia 
respect  of  the  libel,  which  she  offered  to  prove  ;  et  plus^  creditur  duobus  testibus 
qffvrmantibus  de  metu,  quam  centum  de  spontanea  vohmtate.  Duplied,  The  de- 
fendjer,  being  a  stranger,  and  not  accessory  to  any  thing  done  to  her,  is  more  fa- 
vourable in  this  case,  and  ought  to  be  preferred.  After  that  the  Lords  had 
taken  order  to  examine  witnesses,  ea:  officio,  upon  both  sides,  who  did  depone, 
as  many  for  the  voluntary  consent  the  time  of  the  subscribing  of  the  alienation, 
as  against  it  j — ^yet  the  Lords  preferred  the  pursuer  in  the  probation  of  her  libel. 

Poffe  206. 


16SS.    July  25.    Urquhart  of  Burgh-Yards  against  Alexander  Hay. 

Urquhart  of  Burgh- Yards  pursued  Alexander  Hay  for  to  repone  him  to  an 
assignation  which  he  had  delivered  to  him,  and  whereunto  he  had  put  Mr  John 
Kinnier's  name,  without  the  pursuer's  knowledge.  Alleged,  It  was  delivered 
to  him  blank,  to  be  used  at  his  pleasure.  Replied,  Ought  to  be  proven.  Du-^ 
plied.  He  ofiered  to  prove  that  it  was  delivered  blank  to  him,  but  he  needed  not 
prove  the  last  part,  beeause  the  delivery  of  an  evident  blank  in  one's  hand  im-^ 
porteth  as  much  as  it  is  given  to  his  use  to  whom  it  is  delivered,  except  the  per-- 
son  will  prove,  by  his  oath,  whose  faith  he  followed  in  delivering  of  it  so  blank,, 
that  it  was  not  given  him  to  his  own  behoof.  The  Lords  found,  he  should 
prove  not  only  the  delivery  of  it  blank,  but  likewise  that  it  was  given  him  to 
Ms  own  behoof,  and  that  the  presumption  was  not  sufficient. 

Next,  H5e  offered  to  prove  it  by  the  witnesses  inserted  in  the  assignation,  and 
by  the  writer  of  the  same.    Answered,  Only  probable  by  writ  or  oath  of  party. 

Bb 
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The  Lords,  in  regard  of  the  delivery  of  it  blank,  which  made  a  great  presump* 
tion  for  the  defender,  sustained  it  to  be  proven  by  these  witnesses. 

Bage  80. 


1632.    November  I7.    The  Earl  of  ^"Kinghorn  against  Gborge  Strang. 

'  In  summoning  of  witnesses  that  are  out  of  the -country,  the  whole  terms  cf 
citation  will  be  given  upon  sixty  days ;  but,  when  it  comes  to  horning  and  cap- 
tion,  the  terms  are  not  granted  upon  sixty  days,  but  only  an  ordinary  term  as- 
signed for  these  diligences.  This  being  mrawn  in  question,  was  founa  between 
George  Strang  and  the  Earl  of  Kinghom. 

Page  246. 


1 632.    November  24.    James  Annand  against  Wiixiam  Annand. 

In  a  redstration  of  two  bonds,  pursued  by  Mr  James  Annand  a^dnst  Mr 
William  Annand,  as  heir  to  his  father,  at  least  lawfully  charged  to  enter  heir, 
the  defender  took  a  day  to  renounce ;  upon  which,  after  he  had  produced  his 
renunciation,  he  proponed  a  peremptory  exception  to  take  away  the  bonds, 
which  was  relevant  enough.  But  the  Lords  thought  he  had  no  place  to  pro- 
pone any  exception  afler  he  had  renounced ;  for,  by  his  renunciation,  his  in- 
terest ceased. 

P{^Q9S. 


1633.    January  2Q.    James  Stevinson  against  Certain  Indwellers  in  Dum- 

FERMLING. 

It  is  a  privilege  of  all  free  burghs  within  tiiis  kingdom,  that  the  burgesses 
therein  may  arrest  any  man,  found  within  the  same,  to  answer,  as  law  wul,  for 
any  debt  contracted  by  them,  in  trading  and  buying  of  wares  and  conunodities 
from  burgesses,  but  not  for  any  debt  constitutea  by  bond  .and  obligation*  *  For 
this  same  cause,  James  Stevinson,  citizen  in  St  Andrew's,  having  arrested  cer- 
tain persons,  indwellers  in  Dumfermling,  and  caused  .thenr  find  caution  within 
St  Andrew's,  to  answer,  before  the  pro^ost^  and  bailies  of  that  town»  for 
the  price  of  a  pack  of  lint  they  had  bought  from  him  9  afterwards  convenes 
them  before  the  said  magistrates :  from  whom  the  deft^ders  sought  to  have  the 
cause  advocated,  because  the  provost,  &c«  foresaids,.could  not  be  judges  to 
them,  then  dwelling  within  another  jurisdiction ;  yet  the  Lords  remitted  it  to 
be  judged  by  them,  as  competent  judges  in  the  cause,  in  xespect  of  the  caution 
found. 

26. 


I 
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16SS«    Janumy  23.    Jai^bt  Gordon  agcamt  Gilbert  Mackquhairn. 

A  Proposition  not  unfit  to  be  motioned  in  Parliament* 

To  provide  -  for  freeing  of  buyers  of  lands  from  the  hazard  of  infeftments 
of  annual-rents  given  ont  of  the  same  lands,  by  the  fewers  thereof^  to  be  hold- 
en  base  of  themselves,  which  may  be  easily  concealed  from  the  buyers,  and 
cannot  readily  come  to  their  knowledge,  not  being  public ;:  but,  after  that  the 
buyer  hath  been  in  possession,  perhaps  twenty  or  thirty  years,  the  persons  hav- 
ing but  infeftments  of  annual-rents  out  of  these  land8^.may  seek  to  have  the 
lands  poinded.for  the  bygones ;  and,'  lest  they  should  be  challenged  for  want 
of  possession,  they  may  allege  they  have  •  been  in  possession  of  uplifting  of  the 
annual-rents  from  the  sellers  of  the  land,  but  not  from  their  tenants  of  the 
ground ;  by  which  means  the  singular  successor  might  have  come  to  the  know- 
ledge  thereof.  This  was  represented  in  the  poinding  of  the  ground,  for  an  an- 
nual-rent of  twenty  pounds,  for  twenty  years  bygone,  pursued  by  Janet  Gordon 
against  QUbert  Mackquhaini^ 

PoffeSdif* 


1635:    February  !•    The  Lairi>  of  Panmure  against  The  Young  Laird  of 

Geight  and  his  Wife. 

In  a  declarator  of  the  old  Laird  of  Geight*s  escheat,  pursued  by  Panmure ; — 
Alleged  for  youne  Geight  and  his  Wife,  That  the  declarator  could  not  be  ex- 
tended to  certain  lands  wherein  they  were  infeft  by  the  old  Laird,  by  virtue  of 
their  contract  of  marriage.  Replied,  That  ought  to  be  repelled }  because,  be- 
fore the  contract  foresaid,  the  old  man  wu  rebel  at  the  hom^  after  which  time 
he  could  neither  contract,  nor  do  any  deed  in  prejudice  of  the  superior.    Du- 

{)lied.  This  contract  being  of  an  onerous  cause,  scilicet^  .pro  dote^  which  is  most 
avourable^  cannot  be  prgudged  by  his  lying  at  the  horn;  otherwise  many  in-, 
conveniences  should  follow  upon  it,  to  the  hurt  of  poor  women.  The  Lords  re- 
peHed  the  exception,  in  respect  of  the  reply. 

Page  106. 


1633.    February  9*  Denniston  against  Lindsay. 

The  same  found  as  in  Grant  against  Grant  and  Others^  28th  January  163S, 

Diet  p.  8037- 

Page  75. 


1633.    February  20.    The  College  of  Giasgow  against  Patrick  Stuart. 

TbE  College  of  Glosgowi  having  right  to  the  teinds  of  the  parish  of  Govan^ 
and  having  recovered  decreet  conform  in  anno  1585,  raised  letters,  and  charged 
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Mr  Patrick  Stuart  for  the  rental  Bolls  of  the  lands  of  Bashagrie,  for  the  years 
l629>  163U,  and  1631.  He  sQspended  upon  this  reason.  That  he  could  not  be 
subject  in  payment  of  the  rental  bolls  ;  because,  80  or  40  years  bygone,  he  was 
never  in  use  of  payment  thereof,  but  only  of  a  certain  silver  duty,  sometimes 
more,  sometimes  less,  according  as  the  teinds  were  thought  worth  by  estimation 
of  men  that  valued  them.  Answered,  He  offered  to  prove  that  the  College  ob-. 
tained  sundry  and  divers  decreets  against  the  heritors  and  tenants  of  the  same 
room,  for  payment  of  the  same  rental  bolls  charged  for ;  and  so  the  same  teind 
bolls,  being  a  constant  rent  and  duty  pertaining  to  the  College  once,  and  esta- 
blished in  their  persons,  by  divers  decreets,  as  a  part  of  the  patrimony  thereof, 
whatever  duty  hath  been  received  since,  by  the  masters  of  the  teind.s  thereof 
could  not  prejudge  the  body  of  the  College  of  their  patrimony  for  years  to  come, 
so  established  by  sentences ;  but  they  may  still,  at  their  pleasure,  have  recourse 
to  the  bolls  once  paid.  Answered,  The  chargers,  having  once  passed  from  the 
payment  of  the  bolls,  cannot,  after  so  long  a  ^suetude,  nave  recourse  to  them, 
especially  where  the  suspender  is  content  to  give  that  which  is  naturally  due, 
viz.  the  teind-sheaves.  The  Lords  repelled  the  allegeance,  in  respect  of  the  re- 
ply, without  prejudice  to  the  suspenaer,  in  time  coming,  to  make  offer  of  llie 
teind-sheaves  to  the  chargers>, 

P(^e  335. 


1638.   FebKuary  26.    Margaret  Turnbull  against  John  Pringle  and  Others, 

her  Husband's  Creditors. 

In  an  action  betwixt  Margaret  Turnbull,  executrix  to  her  husband,  and  ber 
Husband^s  Creditors ;  the  creditors  striving  about  preference  among  themselves, 
John  Pringle  alleged.  That  he  had  arrested,  in  the  defunct's  debtor's  hands,  long 
before  any  of  the  rest,  and  had  summons  depending  to  make  it  forthcomings  in 
which  respect  he  ought  to  be  preferred,  in  that  which  he  had  arrested,  before  all 
others.  Some  of  them  had  obtained  decreets  before  the  commissaries  against  the 
executrix ;  others  had  only  summons  of  registration  depending  against  her. 
The  Lords  would  not  give  preference  to  any  of  them  betore  another,  but  or- 
dained them  to  be  all  answered  alike,  conform  to  the  proportion  of  their  sums ; 
and  that  in  respect  that  all  their  diligence  was  but  done  within  six  or  seven 
weeks'  space  before. 

Page  77. 


1633.    February  27.    The  Laird  of  Balbirnie  against  Graham  and  Semple. 

The  Laird  of  Balbirnie,  as  assignee  to  an  English  bond  of  jfSOO  sterling, 
granted  by  umquhile  Sir  John  Graham  of  Urquhill  and  Sir  James  Semple  of 
Beltree,  to  Mr  Kobert  Jiohnston,  ^pursued  the  sons  and  heirs  of  the  two  debtors 
for  payment  thereof.  Alleged,  Paid  by  their  father.  The  question  was  about 
the  proving  thereof.  The  defenders  allege.  That  this,  being  an  English  bond 
granted  by  them,  who  had  their  residence  for  the  time  in  England,  and  which 
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was  conditioned  to  be  paid  in  England,  they  might  prove  the  payment  thereof 
by  witnesses,  according  to  the  custom  of  England.  The  pursuer  replied,  The 
parties,  contractors,  being  all  Scotsmen,  and  the  debt  being  pursued  in  Scotland, 
could  not  be  proven  paid  but  by  writ  or  oath  of  party,  conform  to  our  law. 
The  Lords  found  the  allegeance  relevant  to  be  proven  by  witnesses,  the  custom 
of  England  being  pro  ven«  Page  7 1  • 


1633.    March  19*    George  Home  against  the  Laird  of  Blackader. 

George  Home,  brother  to  the  Laird  of  Renton,  as  donator  to  John  Stuart 
of  Coldinsham's  escheat  and  liferent,  and  thereby  having  right  to  the  liferent- 
escheat  of  the  Laird  of  Wedderburn,  who  was  John's  vassal,  pursued  for  the 
mails  and  duties  of  certain  lands  pertaining  to  Wedderburn.  Compeared  the 
Laird  of  Blackader,  and  Alleged,  The  pursuer,  as  donator  foresaid,  could  not 
be  answered  of  the  mails  and  duties  libelled,  because  he  was  infeft  in  the  lands^ 
libelled  long  before  Wedderburn's  rebellion*  Replied,  His  infeflment  was 
but  base,  never  clothed  with  possession,  and  so  could  not  prejudge  the  supe- 
rior nor  his  donator  post  jits  acqtusitum.  Duplied,  His  infeftment  was  for 
an  onerous  cause,  viz.  for  relief  ot  cautionary  for  Wedderburn,  in  case  it  should 
happen  him  to  be  distressed ;  and,  as  long  as  he  was  not  distressed,  he  had  no 
necessity  to  apprehend  possession,  but  suffered  Wedderburn  to  possess  his  own 
lands,  and  pay  the  annual-rent  of  the  sums  for  which  he  was  cautioner  j  In  re- 
spect whereof,  his  not  possessing  cannot  be  obtruded  to  him.  Triplied,  A  base 
infeftment,  without  possession,  can  never  maintain  one  against  another  pretend- 
ing right.     The  Lords  repelled  the  exception,  in  respect  of  the  reply. 

Pa^e  106. 


163S.   March  21.  Alexander  Keith,  Parson  of  Strabrock,  against  James  Gray 

and  Thomas  Carmichael. 

The  Lords,  in  many  causes,  have  found  that  the  tein^s  are  hvpothecated  for 
payment  of  the  minister's  stipends,  in  such  sort  that  action  will  be  sustained, 
at  their  instances,  against  any  intromitters  therewith,  ever  till  they  be  paid. 
Conform  hereunto,  Mr  Alexander  Keith,  parson  of  Strabrock,  upon  his  pro- 
vision  and  decreet  conform,  charged  Mr  James  Gray  and  Thomas  Carmichael, 
as  intromitters  with  his  teinds,  for  payment  of  twenty-eight  bolls  victual,  and 
jflOO  in  money,  as  a  part  of  his  stipend.  They  suspended  upon  these  reasons. 
ImOf  They  were  not  intromitters  with  the  teinds ;  but  the  right  they  had,  both 
to  lands  and  teinds  within  Strabrock,  was  only  a  wadset  from  Mr  William 
Oliphant,  redeemable  upon  the  payment  of  their  sums,  containing  back-tacks 
for  payment  of  the  ordinary  annual-rents  of  their  money :  And  so,  they  being 
only  in  use  to  uplift  the  back-tack-duty  from  Mr  William,  which  is  but  their 
annual-rent,  they  cannot  be  charged  b^  the  minister  for  the  teinds,  but  only 
Mr  William  and  his  tenants,  who  were  in  possession  both  of  lands  and  teinds. 
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Answered,  They,  by  their  wadfitet,  having  right  both  to  stock  and  temd/aiid 
receiving  the  duty  contained  in  the  back-*tack,  both  for  stock  and  teind,:  it^was 
in  the  charger's  option  to  seek  his  stipend  either  from  the  tenatits,  Mr  William,: 
or  yet  from  the  wadsetters.  The  2d  reason  given  was.  That  the  Suspenders, 
brooked  the  teinds,  yet  their  right  proceeds  from  Mr  William  Oliphant^t  who  is 
tacksman  to  the  charger,  of  the  whole  teinds  of  the  barony  of  Strabrocki  for  pay-^ 
ment  of  a  tack-duty,  and  who  has  been  still  in  use  of  payment  of  it ;  and  so  he 
coald  not  charge  the  suspenders  upon  his  provision,  but  should  have  pi^rsued 
for  the  tack-dutv,  for  which  the  suspenders  are  not  liable,  but  only  his  tacks* 
man  against  whom  he  may  have  personal  execution  for  the  same,  but  not 
against  the  intromitters.  Answered,  The  tack-duty  being,  a  pait  of  his  stipend^ 
he  might  charge  either  the  tacksman  or  intromitters  for  the  same*  The  3d 
reason  was,  Albeit  the  suspenders  were  liable  to  the  tack-duty,  yet  they  can.  be 
no  further  subject  thereunto,  but  to  a  proportional  part  thereof,  according  to 
the  proportion  of  the  land  contained  in  their  security  of  the  said  barony  of 
Strabrock*  Answered,  They  must  be  subject  all  that  their  teinds  are  worth,, 
aye  and  while  the  tack-<duty  charged  for  be  satisfied  ;  and  it  were  no  reason  to 
put  the  minister  to  seek  the  same  from  each  one  within  the  barony,  according 
to  the  proportion  of  land  he-  brooked  ;  blit  let  the  suspenders,  if  they  please^ 
seek  their  relief  off  the  tacksman,  or  yet  off  the  rest  of  the  possessors,  as  they 
may  best.  The  Lords  found  the  letters  orderly  proceeded,  notwithstanding  of 
all  these  reasons. 

Page  193. 
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1633.    March  31.    John  Chisholm  against  John  Pringle. 

John  Chisholm  having  pursued  John  Pringle  of  Blindlie,  and  certain  others, 
for  spoliation  of  some  sheep  from  him»  the  summons  being  admitted  to  proba- 
tion, the  spuilyie  was  proven  against  the  said  John  and  the  rest  of  the  defend- 
ers, being  some  of  them  his  servants,  and  others  gentlemen  of  his  name  and 
friends  that  were  in  company  with  him ;  so  that,  by  the  ordinary  form,  the  de^ 
creet  should  have  divided  against  the  whole  defenders.  Yet  the  Lords,  in  re- 
spect that  there  were  none  of  them  solvendo,  except  Blindlie,  found  the  libel 
proven  to  infer  payment  in  soUdum  against  him. 

Page  9ff  . 


1 633.    Jubf  6.    The  Laird'  of  Wauchton  against  The  Laird  of  'Aitkin. 

TkE  Laird  of  Wauchton  having  set  a  tack  of 'some  lands  to  the  Laird  of  Ait- 
kin, he  pursued  him  for  finding  caution  for  payment  of  the  tack-duty,  or  else  to 
remove.  The  defender  being  absent,  the  question  was,  Whether  the  summons 
should  abide  continuation  or  not  ?  The  advocate  for  the  pursuer -'maintained 
stiffly  that  it  needed  not  be  continued,  seeing  he  proved  all  by  production  of  the 
contract  betwixt  the  parties;  and  this  action  was  of  the  same  nattu*e  with  a  re« 


16S4.  .  SPOTISWOODK  199 

mcmngf  which  abides  no  continuation.  Yet  the  Lords  found  it  behoved  to  be 
continued,  conform  to  the  universal. custom  kept  before:  For  although,  in  ef- 
feet,  it  be  a  removing  in  case  of  not  finding  cautiop,  yet  it  vere  hard  that  it 
should  be  as  much  privileged  as  removiogs,  before  which  there  must  be  a  warn- 
log  upon  forty  days,  in  which  space  tenants  may  provide  for  themselves ;  where 
here,  upon  six  days,  they  might  be  removed,  if  there  were  no  necessity  of  twice 
xritation.  Besides,  in  uledarators  of  irritant  dauses,  where  all  is  proven  instantly 
by  production  of  the  writs,  yet  there  is.  a  necessity,  of  continuation,  lest  a  man 
should  be  put  from  his  right  too  summarily. 

PageSil. 


16S3.    July  30.  Lord  Elbhingston  against.  Axsie. 

The  same  was  found  in  this  case  as  in  the  jcase  Dick  against .  Hearch,  March 

:Bage:15. 


i6S4u    January  9-    The  Ladt  Ikkes  against  Jai^es^  Inkes. 

The  Lady  lanes  charged  James  Innes  for  payment  of  a  sum  of  money.  He 
suspended  upon  this  reason^  that  the  bond  was  null  in  so  far  as  the  writer's 
name  was  not  designed.  The  charger,  having,  condescended  upon  the  writer, 
the  suspender  offered  to  improve  the  bond,  in  so  &r  as  the  man  condescended 
was  the  writer  thereof.  Yet  the  Lords- would  not  suffer  him  to.  improve  it  by 
way  of  exception,  but  reserved  his  action  of  improbation  jus  .  accorded  of  the 
iaw^ 

Page  169* 


January  16.    The  Tutor  of  Balmaghie  against  John  Maxwel  of 

Meikle  Coklix. 

Tntor  of  Balmaghie,  haxrioff  comprised  certain  lands  from  John  Maxwel, 
of  Meikle  Coklix,  and  being  infett  therein,  after  that  the  le^al  reversion  was 
expired,  sought  the  said  John  to  be  removed  therefrom.  Alleged,  The  pur- 
suer-was paid  of  the  whole  sums  comprised  for^  before  the.  expiring  of  the  legal, 
by  intromission  with  the  .mails  and' duties  of  otilier  lands.  :  Replied,  Offered  to 
wove  that  the  Lord  Harris,  by  virtue  of  a  i;ight,  was  in  possession  of  the  same 
lands  the  whole  years  that  the  comprising  was.  running,  and  not  the. pursuer. 
Dupli^d,  Not  sumcient  to  allege  that  am^her  was  in  possession,  unless  he  alle* 
ged  that  he  had  done  some  diligence  to  remove  the  otner,  and  come  by  the  pos- 
session himself :  for,  if  he  might  have  intromitted  with  the  .mails,  and  did  it  not, 
it  was  enough  as  if  he  had  intromitted ;  otherwise  the  debtor  were  in  an  ill  case, 
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if  the  compriser,  that  had  right  to  the  mails,  did  sufier  another  to  meddle  there^ 
with,  while  the  legal  were  expired,  seeing,  by  that  means,  he  should  both  want 
the  duties  of  his  lands  all  -  the  foresaid  years,  and  likewise  lose  the  property 
thereof  after  seven  years.  Triplied  upon  the  Act  of  Parliament  1621,  bearing 
that  the  compriser  should  be  countable,  if  he  pleased  to.  intromit,  and  accord- 
ingly did  intromit  j  which  words  did  not  enforce  a  necessity  of  intromission 
Upon  him.  The  Lords  repelled  the  allegeance,  unless  the  de^nder  would  say, 
positively,  that  the  pursuer  had  intromitted  himself, 
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1634.    January  9Q.    Margaret  Wilkie  against  Sir  Robert  Hepburn. 

George  Seaton  of  Northriff,  having  infeft  Patrick  Newton  of  that  ilk  in  an  an* 
nual-rent  of  500  merks  out  of  his  said  lands,  dispones  the  same  lands  to  the  Laird 
of  JPaldonside,  with  the  burden  of  the  said  annual-rent :  Which  Faldonside  dis- 
pones  them  afterwards  to  Sir  Robert  Hepburn  with  the  same  burden.  Marga* 
ret  Wilkie,  as  having  right,  by  progress,,  to  the  said  annual-rent  from  Patrick 
Newton,  pursued  Sir  Robert  for  certain  by-runs  of  the  same.  Alleged,  AbsoU 
vitor ;  because  the  annual-rent  was  in  his  hands  as  superior,  by  reason  of  non-en- 
try, the  heirs  of  the  said  Patrick  never  being  infeft  therein.  Replied,  Ought  to 
be  repelled  j  because,  by  the  first  contract  of  disposition  of  th«  said  annuai-renty 
George  Seaton  was  obliged  to  pay  the  same,  as  well  not  infeft  as  infeft ;  and,  a& 
the  said  George  could  never  have  alleged  this,  no  more  can  this  defender,  who 
is  now  come  in  his  place^  by  acquiring  the  same  lands  with  the  burden  of  the 
said  annual-rent  Duplied^  The  defender  is  liable  to  the  real  burden  thereoft 
but  not  to  the  personal  obligement,  being  only  singular  successor  to  the  said 
George*  The  Lords  repelled  the  allegeance  in  respect  of  the  reply,  and  found 
that  the  defender,  having  acquired  the  land  with  the  burden  of  the  said  annual- 
rent,  he  became  debtor  thereof,  and  obliged  to  pay  the  same  in  the  same  man- 
ner that  the  principal  party,  granter  of  the  security,  was  bound  to  do. 

Page  13. 


iQSif.    February  4*    The  Laird  of  Wedderburn  against  John  Stuart  and 

Robert  Douolas. 

.  There  was  a  decreet  obtained  against  the  Laird  of  Wedderbum,  by  John  Stu* 
art  of  Coldingham,  his  superior,  for  reducing  Wedderburn's  infeftment  for  not 
payment  of  the  feu-duty,  in  which  decreet  Robert  Douglas,  donator  to  the  said 
John's  escheat  and  liferent,  was  a  party  in  whose  favours  the  decreet  was  ^ven. 
This  decreet  was  craved  to  be  reduced,  at  Wedderburn's  instance,  upon  the  Act 
of  Parliament  1633,  whereby  the  superiorities  of  erections  were  annexed  to  the 
crown,  and  declared  to  have  been  from  the  date  of  the  commission  1627  >  ^^^ 
which  time  the  decreet  bad  been  given  at  John  Stuart's  instance,  which  could 
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not  have  been^  he  being  then  denuded  of  the  superiority  before.  This  reason 
having  been  found  relevant  against  John  Stewart,  it  was  alleged,  for  Robert 
Douglas  donator.  That  it  could  not  militate  against  him,  because  John's  escheat 
was  disponed  to  him  before  the  date  of  the  commission  16^,  whereupon  he  had 
obtained  general  declarator  before  it  likewise ;  so  that  John  Stuart,  after  that,  by 
his  surrender,  could  not  prejudge  his  donator  who  had  not  submitted,  and  who, 
by  virtue  of  his  gift,  stood  ever  in  the  right  of  the  superiority  before  the  Act  of 
Parliament  l6SS.  Replied,  He  being  donator,  and,  by  virtue  of  his  declarator, 
having  right  to  Wedderburn's  liferent,  (who,  being  rebel  past  year  and  day,  his 
liferent  fell  to  John  Stuart,  and,  by  consequence,  to  his  donator,  who  had  ^ot  it 
declared  also,)  he  might  and  had  right  to  intromit  with  the  mails  and  duties  of 
Wedderburn's  lands,  and  so  could  never  have  sought  his  infeftment  to  be  re- 
duced for  not  payment  of  the  feu-duty  j  seeing  the  rebel  could  not  have  been 
bound  to  pay  the  same,  if  the  donator  had  used  his  right,  and  sought  possession ; 
which  if  he  had  neglected,  Mi  mputet ;  and  it  is  more  proper  that  he  should 
yet  seek  it  in  that  way,  than  to  have  the  pursuer's  infeftment  reduced.  The 
Lords  repelled  the  exception,  and  sustained  the  reason  of  reduction  against  the 
donator.  Pcige  106. 


1634.    February  11.  >  Reynard  Cassimbroote  against  Captain  Irvine. 

Retnard  Cassinbroote,  Dutchman,  pursued  Captain  Irvine  for  payment  to 
him  of  500  guilders,  conform  to  his  bond.  Alleged,  The  bond  was  null,  want* 
ing  witnessess.  Replied,  Referred  the  verity  of  the  subscription  to  the  de» 
fender's  oath.  Duplied,  Not  sufficient,  except  it  were  referred  likewise  to  him, 
whether  it  was  truly  owing  or  not.  The  Lords  thought^  that,  in  respect  the  sum- 
mons  bore  that  he  had  given  bond  for  such  a  sum^  which  rested  yet  unpaid,  the 
defender  could  not  give  his  oath  upon  any  one  part  of  the  libel,  but  upon  the 
whole  as  it  stood ;  and  that  therefore  he  should  depone  as  well  upon  the  verity 
of  the  debt|  as  of  the  subscription* 

Page  72* 


1634.    Fehruary  \5.    Alexander  Hat  of  Monkton  against  Lord  Yester. 

The  Goodman  of  Monkton  held  some  lands  feu  in  Tweddale,  of  the  Lord 
Yester,  which  he  feued  ^ain  to  a  sub-vassal.  Alexander  Hay  of  Monkton,  hav- 
ing right  thereto  by  the  decease  of  the  said  Goodman  of  Monkton,  charged  the 
Lord  Yester  to  infeft  him  therein.  He  suspended  on  this  reason.  That  he  ought 
to  pay  him  a  year's  rent  of  the  land  before  he  entered  him.  Ansl^ered,  He  was 
content  to  pay  £^4t,  which  was  all  he  got  from  the  sub-vassal  by  year.  Re- 
plied, He  must  have  the  full  rent  of  the  land,  being  a  thousand  merks  yearly  j 
iseeing  his  vassal  could  not  feu  the  lands  to  another  in  prejudice  of  him,  but^ 
whatever  such  a  casualty  would  have  imported  before  die  sub-feu,  it  must  be 
of  the  same  condition  presently ;  especidly  seeing  the  charger,  all  these  years 
bygone,  might  have  intromitted  with  the  whole  rents  of  the  j^ds,  and  had  right 

Co 
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thereto  by  his  vassal^s  htkag  Bt  the  horn  yiar  arid  day.  The  Lords  fixHid'  the 
letters  orderly  proceeded  for  entering  the  charger,  he  payirig  to  the  ^petior 
only  £^9  which  wag  the  sub-feu^uhr  paid  to  bim  by  hist  vassal  j  con&nri  to  a 
practique  betwixt  the  Earl  of  Nithsdale  and  the  Laird  of  Teliiut  1630,  which: 
was  produced  and  alleged.  ' 

Page  97- 


1621.    March.    The  EaU  of  H^M&:  ctgaimt  Tbe'LAfMJ  of  CotJonrGiKotrs  y   ' 

ANB 

1634.    Feb.  22  i^  28  ;   and  Mafth  4.    '  jAiilEg  HoMte  against  Lauy  Dotwn^ 

Lady  MAitLANix,  and  their  Hus:bANt>s.    '  ^   ■ 

There  wai^ -the  like  contnctto  thit  of  Sir  Jdhn  Sharp's,  (See  ti^  caserl^arps 
against  Sbafp,  14th  January  1631,)  made  at  London  in  March  1604,  between 
umquhUe  Alexander,  Earl  of  Home,  and  the  Lairds  of  Coldingknows,  elder  and 
younger ;  whereby  Aey  bound  themselves  to  tailyie  their  lands  to  others^  fail* 
yieing  heirs-male  gotten  of  their  own  bodies. 

There  was  a  reduction  x>f  this  contract  intented  by  the  said  Earl  Alexander^ 
and  insisted  in  by  James  Earl  of  Home,  his  son,  upon  thi&  reason,  because  the 
contract  bore  a  clausre,-  that  it  shbuld*not  be  lawfultoany  of  th6  partie3.  Con- 
tractors,  to  do  any  deed'  to  tibe  contrkry^,  whereby  the  said  t&ilyies  might  h6 
broken;  -which  condition  was  vtricHssimi  jitris^  to  that^  if  any  thing  were  don6 
by  which  it  w^e  impossible  that  the  contract  could  Be  dbserved  and  fulfilled  by 
one  of  the  |>artiesy  toe  contract  behoved  to  be  dissolved,  and  both  parties  put  in 
their  own' places,  tiMiipmm  canfracttts  <A  cctustiin^  cdusarim  sequuta  ;  there  being 
no  other 'cande^  final  nor  ifinpttlsive,  whereupon  the  said  contract  could  sub^t» 
but  in  respect  of  the  said  mutual  observsuice,  and  fulfilling  of  either  of  the  s^d 
contractors'  parts ;  but  true  it  was,  that  Coldingknpws  had  eidier  sold  his  whole 
lands,  oc  the  most  part,  for  pajdng  of  debts,  or  they  were  comprised  from  him, 
at  least  they  might  be  comprised  from  him,  for  his  own  debts  and  cautionary 
together,  whereby  he  was  made  unable  to  fulfil  his  part  of  the  contract. 

This  reason,  in  absence  of  parties,  was  found  relevant  by  the  Lords :  this  be- 
ing added  to  the  xeftsoA  by  the  Lor^t's -ordinance,  that  the  debts  and  burtheqs 
were  contracted  since  the  date  of  the  contract  of  tailyie.  Whereupon,  act  of 
litiscontestation  being  iiiade,*the  debts  and  cdiitidnarie^  libelled  were  proven^and 
decreet  given  reducing,  the  said  contract  of  tailyie,  in  March  1681. 

Thereafter  James,  Earl  of  Home,  having  died  without  any  h6irs-ma}e,  either  of 
his  own  body  or  of  his  father's ;  •  James  H6me^  son  to  C<)idingknows^  ytriingef, 
being  served  heir  to  big  fkther,  intented  a  reduction  of  the  said  decreet  reductive 
of  the  contract  of  tailyie,  against  the  Lady  Down  and' the  Lady  Maitland,  and 
their  husbands,  upon  this  reason :  That,  though  the  contractoriS  were  obliged  to 
do  no  deed  in  prejudice  of  the  contract,  yet  there  was  rio  clause  irritiint  con- 
tained therein,  that  in  that  case  the  contract  should  be  dissolved  ^  but  the  far- 
thest that  the  obligement  cbnld  infer,  was  to  pro>duce  an  action  for  impleiAenf^ 
or  else  for  damageand  interest,  which  succeeds  /^jTaimp/^T^^^T^r  /  foi:>,by^U 
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where  parties  are  mutually  obliged  to  others  in  a  contract,  the  contravening  of 
one  of  the  parties  imports  Jiot .  distractum,  .but  only  action  ad.  impkm^ntum^  or 
damntem  et  interesse.  But  the  contract  can  never  be  dissolved  without  the  con- 
sent of  both  parties' :  Nam  jcontractus  iisdem  modis  dissolvuntur  qmbus  contra^ 
hunlur.  And,  as.to  that  part  of  the  reason  beacingithat  tberewas.no  Qtb^r  final 
or  impulsive  cause  in  the  contract,  but  only  the  mutual^observance,  it  was  con- 
trary  to  the  tenor  of  the  contract,  bearing  these  other  causes,  m.  The  continu- 
ance of  the.  honour  and  dignity  of  his  houaet  in  i the.  name  .of  Hoaaie  ;  jand  the 
gratitudes  and  benefits  done  to  him  by  the  Earl  of  Dumban  . 

*  The  first  thing  that  was  called  in  question,  in  this  cause,  was.  Whether  or  not 
the  first  decreet  reductive,  being  given  upon  a  reason  consisting  in  Jure,  and 
found  relevant  by  the  judge,  (who  is  obliged  in  duty  to  look  to  the  relevancy  of 
a  reaspn,  fhpugh  the  def^n4?r  be.  ab^nt,^  npght  ever  thereafter  be  quarrelled. 
Which  the  Lords,  all  in  one  voice,  found  might  very  well  be,  the  party  defender 
being  abseaL-^S^c/  February  16S4. 

Thereafter  it  was  alleged  by  the  defenders.  That  the  pursuer  was  ^ejved  heir- 
male  to  the  said  James,  Tate  Earl  of  Home,  in  whose  favours  the  decreet  reduc- 
tive was  given,  and  so  could  never  quarrel  the  same  decreet  Replied,  The  de- 
creet being  given  in  prejudice  of  the  heirs-male,  and  in  favours  of  the  heirs  of 
line,  he,  as  heir-male,  might  very  justly  quarrel*  it^  and  thatso  much  the  more» 
as  there  was  no  execution  to  foUow  upon  this  decreet.  The  Lords  repelled  the 
allegeance  hoc  Joco^  reserving  it  to  be  discussed  whenever  ^^e  pursue  should  in- 
tent any  action  whereupon  execution  might  foilow.^-*S8/A  February  16S4. 

After  this,  the  defenders  passed  from  their  compearance^  and  the  Lords  advised 
the  reason^  which  they  found  relevant  and  proven,  aft;er  mature  deliberation  and 
reasoning  among  themselves,— 4rfA  March  1634. 


I634f,    March  5,    Alexander  Blacic  againstThe  LAna>  of  Pctmedden. 

Alexander  Black  having  comprised  certain  lands^  charged  th^  Laird  of  Pit- 
medden,  superior  thereof,  to  ihfeft  him.  He  suspended  upon  this  reason,  That 
he  was  content  to  undergo  his  debt,  and  come  in  his  place^  which  be  might  do 
by  virtue  of  the  Act  of .  rarliament,  Ja.  IIL  Pari.  &,  c.  3€L  Which  reason  the 
Lords  sustained. 

-  Page  549. 


l6S4f.    March  Q6.  Douglass  against  Dunbar. 

The  like  found,  (as  in  the  case  Ross  against  Robertson,  ^th  June,  1629>)  be- 
tween Douglass  and  Dunbar,  bailie  of  Taine  ;<^-'for,  when  one  is  convened  ex 
3?ropfio  delfctOf  there  needeth  no  other  to  be  summoned  thereto. 

Page  9^. 
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1634-    March  26.  Stewart  against  Irvine. 

A  DECREET  given  before  the  commissary  of  Dunkeld^  whereby  one  was  de^ 
cerned  executor  dative  ad  admissa,  to  a  defunct,  was.  found  null  by  way  of  ex* 
ception ;  because  the  decreet  did  not  bear  that  the  principal  executor  was  cited 
to  the  giving  thereof  j  albeit  it  bore  that  all  parties  having  interest  were  lawful* 
ly  cited,  and  the  pursuer  offered  to  prove  that  the  principal  executor  was  sum* 
moned  to  the  same,  Poge  39^ 


1634.    Jult/  10.    Lord  Balmerikoch  against  Gilbert  Elliot  of  Stobbs. 

The  same  found  as  in  the  case  M'Martin  against  .Cowper,  15th  and  84& 
February,  1627.  Page  43. 


1634.    Jufy  12.    Lord  Balmerinoch  against  Gilbert  Elliot  of  Stobbs. 

In  an  order  of  redemption  sought  to  be  declared  by  the  Lord  Balmerinoch 
against  Gilbert  Elliot  of  Stobbs  ;-— Alleged,  The  order  was  not  good,  in  so  far  as 
concerned  the  redemption  of  an  annual-rent  of  400  merks ;  because,  by  the  rever- 
sion, the  premonition  should  have  been  made  to  the  eighth  day  after  the  term, 
and  the  pursuer  had  made  it  to  the  term's  eve.  Replied,  That  was  introduced 
in  favours  of  the  pursuer,  that  he  could  not  be  astricted  precisely  to  the  term, 
but  might  have  eight  days  after  to  provide  his  money ;  but,  since  the  pursuer 
craved  not  that  benefit,  but  presented  the  money  sooner  to  the  defender,  he 
could  not  quarrel  the  order,  he  having  received  benefit  by  it.  Duplied,  Rever- 
sions are  stricti  juris^  and  must  be  fumlled  punctually ;  so  that  he  could  not  be 
premonished  to  another  day  than  was  contained  in  the  reversion.  The  Lords 
found  the  exception  relevant.-~12^A  JvJy  1634. 

In  that  ssune  cause.  Alleged  by  the  defender,  that  the  consignation  could 
not  be  sustained,  because  he  offered  a  renunciation  to  be  subscribed  by  Laurence 
Scott,  by  virtue  of  a  procuratory  from  Gilbert  Elliot,  who  was  but  liferenter,  and 
his  son,  Mr  John,  who  was  feer,  was  present,  and  offered  to  subscribe  for  himsdf. 
Answered,  He  could  not  be  obliged  to  receive  a  renunciation  by  a  procurator, 
quia  inauditum.  ^  Which  the  Lords  found,  and  in  respect  thereof  found  the  con- 
signation good.— -£o(2m  die.  Page  305. 


1634.    November  20.      The  Laird  of  Lagg  against  Alexander  Wauch  of 

Shaws. 

The  Laird  of  Lagg,  in  a  removing  pursued  by  him  against  Alexander  Waudi 
of  Shaws,  clothed  himself  with  a  comprising  of  one  David  Welsh,  which  he  had 
led  against  Thomas  Wauch,  the  defender's  father.  It  was  Alleged,  That  Lagg 
behoved  to  say  that  David  Welsh  was  seised,  by  virtue  of  his  comprising,  £u 
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ring  the  life  of  Thomas  Wauch ;  for  the  comprising  being  a  sentence,  (said  theyO 
all  execution  upon  it  must  cease,  while  it  Were  transferred,  if  the  parties  against 
whom  it  was  pronounced  be  deceased.  The  Lords  repelled  the  sJlegeance,  and 
thought  it  sufficient  to  take  sasine  upon  that  comprising  at  any  time  after  the 
man's  decease,  for  they  thought  the  comprising  an  execution  rather  of  •  sen- 
tence than  the  sentence  itsel£  Page  42. 


1635.    January  29.    The  Tenants  of  Lawder  against  John  Hamilton  and 

James  Wilson. 

In  a  double  poinding,  raised  by  the  tenants  of  Lawder,  who  were  distressed 
for  payment  of  their  mails  and  duties  by  John  Hamilton  on  the  one  part,  who 
had  an  annual-rent  of  200  merks  out  of  the  said  lands)  and  by  James  Wilson^ 
writer,  on  the  other  part,  who  had  comprised  the  same  lands ; — ^it  was  alleged  by 
the  compriser.  That  he  ought  to  be  answered,  because  he  was  infeft  in  the  pro- 
perty, and  none  other  could  have  right  to  the  marls  but  he :  As  to  the  annual- 
renter,  he  might  poind  the  ground  for  his  annual-rent,  but  could  not  have  the 
mails  from  the  tenants.  Alleged  by  the  annual-renter,  He  ought  to  be  prefer- 
red, because  his  infeftment  of  annual-rent  was  long  before  the  compriser's  right, 
and  that  he  was  in  possession  of  his  annual-rent  s£  the  while  ;  likeas  the  duties 
of  the  lands  would  extend  to  no  more  than  his  annual-rent.  The  Lords  prefer- 
red the  annual-renter.  Page  201. 


1635.    Fehruary  3.  Tnnes  against  Gordon. 

In  a  special  declarator,  pursued  by  one  Innes,  donator  to  the  escheat  of  N. 
against  (jordon,  who  was  addebted  by  bond,  to  the  rebel,  in  500  merks ;-— Al- 
leged by  Gordon,  Absolvitor ;  because  he  had  paid,  as  cautioner  for  the  rebel,  as 
great  a  sum,  and  so  should  retain  the  same  for  his  relief.  Replied,  Good 
against  the  rebel,  but  not  against  the  king  nor  his  donator,  who  will  not  be  lia^ 
ble  to  pay  the  rebel's  debt,  except  that  whereupon  the  homing  proceeds.  Du- 
pliedf  As  he  might  compense  a^nst  the  rebel,  even  so  against  the  donator ; 
for,  he  having  his  relief  still  in  Ms  own  hand,  it  is  as  good  to  him  as  if  the  rebel 
had  given  him  as  much  out  of  his  hand,  which  he  might  have  lawfully  taken, 
notwithstanding  that  he  was  at  the  horn ;  neither  could  ever  the  donator  have 
repetition  of  it.  The  Lords  found  the  exception  relevant,  and  sustained  the 
compensation.  Page  107. 


16S5.    Feb.  6  and  27*    Margaret  Aiton  against  Jaket  Watson. 

By  qontract  of  marriage  betwixt  Mr  Andrew  Aiton  and  Janet  Watson,  Cap- 
tain Watson,  her  father,  was  bound  to  pay  to  the  said  Mr  Andrew,  in  name  of 
tocher>  10,000  merks,  at  Whitsunday  16S0|  at  the  receipt  whereof  Mr  Andrew 
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was  bound  to  employ  5000  merks  thereof  upon  land  or  annual-rent»  to  Hm  and 
her,  and  the  heirs  to  be  procreate  betwixt  tnem^  which  fitiljieiug;  tofais  heir&» 
Mr.  Andrew,  having  got  payment  of  3000  merks  thereof,  maketh  aesigniition  of 
the  other  dOOO  merks,  destined  to  bb  enqkbyed,  as  Md*  is;  in  favour^  of  ids 
spoust,  and  the  heirs  begotten  betiwfxt'them^  (she  then  being  great  with  child  j) 
and,  in'  case  of  their  decease,  3000  merks  thereof  iorher^tid^fief  heirs,  and  the 
other  2000  merks  to  his  sister's  children^  Ttiis  assignation  was  sought  to  be 
reduced  upon  this  reason,  at  the  instance  of  Margaret  Aiton,  sister  and  heir  to 
^the  said  Mr  Andrew,  That  the  said  5000  merks,  being  destined  by  contract  of 
marris^e  to  be  employed  Upon  land  or  annual-^eat, .  was  hedtable^  aad,  coQse« 
quently,  could  not  be  disponed  by  Mr  Andrew  in  lecto  eegrttudirds.  Alleged, 
Absolvitor  ;  because  the  said  sum  was  noways  heritable,  neither  by  infeftment 
nor  payment  of  annnal^rent :  And  for  the  destinatioii,  it  did  not  alter  the  nature 
of  it;  but  it  remained  always'-moreable  tiU  it  had'^be^^  emjdoyed,  conform  to 
tbe  contmct,  and  so  might  hav^' been  assigned;  'Re^^ied,  Frtmr  ifacbegiimiiig 
it^was  heritable,  bem^  ^destined  to  be  employ  ed'tipon 'land  or  linnuafkren^  aal 
s<ft  could  not  have  been^^aissigned  in  ^prejudice  4}f  the  heir.  '  Tbe^  Lords  found  the 
>excq>tion  relevant-^S^Jfe  l^eArtmfy  l695»  '-'  'i%5«  7** 
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In  the  former  cause  betwixt  Alton  and  Wa^on,  it  was  furtiier  replied  by  tlie 
pursier.  That  the  reason  of  reduction^as  relevant;  beerase^'aibditthe'sum  was 
moveable,  yet,*  itbeing.^  destined;' by  the  "contract  of  maitiag^'  to  be  khploy^ 
heritably  npoit  Jand  .w: 'aniYtrid4'^  tt^  him  *and'hi9^  beiiis^;  the  "defunct  could 
not  alter  theobligement  conceived  in  favours  of  his  heirs,  upOtrKis  death-bed; 
because,  by  our  practique,  nothing  done  in  favours  of  an  heir  can  be  altered 
upon  death-bed  to  his  prejudice*  Duplied,  Our  custom,  in  this  point,  being 
against  the  common  law,  and  founded  only  on  practique,  cannot  be  extended 
farther  than  it  hath  been  in  use  hitherto,  viz*  That  no  heritable  thinff  can  be 
analyied  upon  death-bed  ;  but  so  it  is,  that  this  obligation  is  noCoi  this  kind,  as 
an  actual  neritable  thing*  Ne:ict,  The  bond  ^oidd  have  fidlen  under  escheat ; 
ergo  At  might  have  been  assigned  )ail<mnlq.  ieinpore  :  <Sieklike  it  ivoald-ftU  under 
testament,  and  behoved  'to  be  connrraed.  TripHed-  to  the  t^frb  instanclsSy-'Move- 
able  heirship  will  fall  under  escheat,  and.  yet  cannoft  be  assignbd  in  iecto  cegrUu- 
dims  J  And,  although  it  behoved  to  'be  confirmed, '  yet  ihe  heir  would  oobipel  the 
executor,  after  it  were  xrbnfirmed;  to  employ  it  conforitt  to  the  destirt^oir  in  ihs 
contract.  The  Lords  found  the'T^son  of  reduction  relevant,'  in  regard  of  the 
reply,  kc.^^th  February  lOdSX  ^      »       ^  .  f  .    F(^e7S. 


1635.    Juh/  Q2.    Sir  James  Scott  of  Rossie  against  Lindsat  of  Kilquhiss£. 

Sir  James  Scott  of  Rossie  pursued  a  declarator  of  the  property  of  the  loch 
of  Rossie,  against  Lindsay  or  Kilquhisse.  Alleged  by  the  defender,  The  pro- 
perty of  the  loch  cannot  be  decerned  to  appertain  to  the  .pursuer,  jbecftuse  .the 
defender  and  his  predecessors  are  infeft,  200  years  since,  in  the  lands  of  Kil- 
quhisse cumlacubus,  and,  conform  thereunto,  in  possession  of  fishing  in  tbe  said 
loch  of  Rossie,  ^pastniemory  of  imm.  Replied,  That  ought  to  bfe  repelled,  in 
respect.the^  pursuer ' and  ms  authors  are  infeft,  per  espr^sstmi  id  tlie  loch  of 
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Ro^sie^  anc},.  CQU&rm  th^eyi)to,  jn  pps^e^sU)!!  of /isbing;  tiberehii  aad^lehaiTiDg 
af  all  others^  ^sxd.  that  past.mempry  of  jpan.  PupU^i:  The, defender's  iofeft* 
ia^Qt,  long  b^orei  the  pursuer's.  ^uthors>:  beipg  cumloi^Wf  M  09. good  as  if  it 
Had  beeq.e:$pressly  cum.  lacu  dQ  JRossi^^^  ^ince  there  is  n$t  .^qother  looh  in  the 
bounds  but  that  pf  Eossie.^  likeas.the  defender's^ lands  of  Kilquhissej  and  the 
pursuer'^ lands  of  Jlossi^^  being  both. bolden  pf  jthie  Earl  of  (Srawfurd/  ^nd  he 
baying  disponed  Kilquhisse  to  the  defender's  predecessors,  before  ever  he  di&. 
poned  Rossie.to  the  pursuer^s  author,  and  that  cumJflculmSf  inregafd  there  is 
no  other  loch  in  the  boundsi  aiid>  of  the  defendei's  possossioji  of  fishing  past 
memory,,  the  deaire  of  the.  pursuer's  Jibel  cannot  b^.  granted.  ,  Taplied,  It  must 
be  granted,,  in. respect  at* his  ewess  infeftmenjt  and  ppsse^ftion,  ,mfch  the  wse  o£ 
debarring  all  o£hers^  ^nd. the. defender  and  Jbift  predecessors,  per  expressum^  The 
!l^rd&  repelled  the  exception  in  respect  of  the  reply^ 
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1635.    JuTy  30b    Sir  Robert  Richardson  of  Pencaitland  against  Sinclair. 

Sir  Robert  R^chardsosi  of  Pencaitland  made  a  disposition  of.his^aid  lands  to 
Xohn  Sinclair,. for  the  payment. of  his  debts  and  provisions  to  bis  children,  part% 
eularly  expressed  in  .the  contract  of  alienation.  .This,  disposition,,  wijth  the-infeft« 
ment,  and  all  tjiat  Jollowfid  .upcm  it,  was  craved  to  be  xeduced  by  Sir  Robert's 
eldest  son  and  heir,  upon  this  ground,  That  it  was  done  in  lectamgrUudinis  ;  in  so 
&r  as,  before  the  .time  of  the  making  oi!  the  said  disposition,  th^  ssdid  umquhile 
Sir  Robeirt  was  stricken  with .  a  .palsy ,  whereby  the  power  of  Jii&iright  side  was 
aitogethpc  taken  TrohL  him,  .which,  h©  never  received,  until  his  dyi<ig  day;  by 
reason  o£which  j)alsy.he  kept.hi^  bed  till  ixe.  died,  at  the  least  never  came  out 
ef  his  chamber,  nor.resprted.to.kirk  and. market*  . la  regacd  wheiDeof,  the  said 
disposition^. bciiig  to  the  pursuer's  enormous  Jiurt  .aod  prejudice^  ought  to  be 
reduced..  Alleged,  The  ground'  of  the  reason  of  reduction  is  founded  on  .our 
custom  only,  but  not  on  the  common  law,  and  should  be  extended  no  further 
than  in  reason  it  ought  to  be.  First,  The  custom  is  grounded  out  of  our  old 
books  of  Heg.  Mqj.  lib.  2,  cap.  18.  7>  and  in  the  Stat.  Will.  cap.  13.  In  the 
first  place,  it  is  said>  in  extremis  agenti  non  licet  hcereditatem  aUenare^  which  is 
no  other  but  animam  agenti,  he  who  is  in  the  agony  of  death  ;  and  the  reason 
that  is  given  tbere,  implieth  as  much,  for  it  is,  (mod  cegrotus,  fervore  passionis 
instantis,  et  memoriam  et  rationem  amittit ;  and  so,  whatever  he  doth  at  that 
time,  pptius  exjervore  amrru,  quam  ex  mentis  deiiberatitme,  id  Jacere  videtur : 
But  the  defunct  could  not  be  said  to  have  been  in  that- case  the  time  of  the 
alienation  craved  to  be  reduced;  because  he  lived  a  year  and  a  half  after  the 
making  thereof,  being  in-  pe^efect  sense  and  memory,  having  his  stomach  as  at  any 
time  before  of  his  life,  discoursing  to  purpose  with  them  that  came  to  see  him, 
directirig^his  ownafl^irs,  receiving  his  rents,  granting  discharges  thereof  to  his 
tenants,  and  doing  ail  other  deeds  which  a  man  in  health  is  in  use  to  do  ;  which 
was  ofKrjed  to  be  proven.  Likeas,  of  the  civil  law,  morbus  soniieus  is  interpreted 
by  the  jurisconsults  to  be  qui  ctijtisque  rei  agendce  impedimenta  est,  nee  de  levis'*' 
simajebri  dut  quartana  inveterata,  m  qua  omnibus  negotUs  superesse  soleat,  inteh 
Ugivoluni.    In  the  statutes  of  King  William  it  is  said,  nullus  potest,  in  lecto 
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wgritucRnts  sucB  de  qua  moritur,  aUenare  terras  stiaSf  S^*  But  here  it  cannot  be 
presumed  that  the  defunct  died  of  the  palsy,  which  was  the  only  sickness  he 
was  affected  with,  the  time  of  the  making  the  alienation,  but  rather  of  common 
mortality,  he  having  lived  so  long  after  tne  contracting  thereof.  Next,  in  that 
same  place,  there  is  an  exception,  nisi  forte  cere  aUeno  sit  (merattis,  in  which 
case  a  man  on  his  death-bed  may  dispone  or  wadset  his  land9  for  relief  of  his 
debts  ;  but  so  it  is,  that  the  defunct  had  made  this  disposition^  for  the  relief  of 
his  debtsr  and  paying  the  provisions  made  by  him  to  his  other  children 
beside  the  heir,  as  the  disposition  itself  bears ;  in  regard  whereof  the  de- 
fender ought  to  be  assoilyied..  Replied,  It  hath  been  the  inviolable  practiaue 
of  the  kingdom,  that  all  dispositions  of  heritage  made  in  lecto  cegritudiniSy  aner 
which  the  defunct  never  came  to  kirk  and  market,  are  null,  in  so  far  as  they  aie 
done  to  the  heir's  prejudice  ;  but  this  disposition  is  such  as  his  reason  bears ; 
ergo  And  the  inviolable  custom  cannot  be  broke  by  offering  to  prove  that 

the  defunct  was  in  perfect  sense  and  memory  when  he  did  it,  and  was  in  use  to  do 
all  these  deeds  alleged ;  for,  however  his  memory  and  judgment  were,  yet  the  old 
law  and  our  custom  presume  a  man  that  is  sick  not  to  be  so ;  against  which  pre- 
sumption no  probation  can  be  led ;  otherwise,  if  that  were  admitted,  that  maxim 
would  prove  to  be  of  no  use,  for  there  should  never  want  witnesses  to  prove  that 
the  sick  man  were  of  perfect  judgment  and  memory  at  making  of  such  deeds. 
As  to  the  statute  of  King  Wilham,  The  defunct  must  be  presumed  to  have  died 
of\he- palsy  he  had  at  the  time  of  the  making  of  the  disposition,  because  he  ne- 
ver haunted  kirk  nor  market  after  the  contracting  thereof:  And,  as  to  the  ex- 
ception mentioned  therein,  it  bears,  Ubi  hceres  nee  potest  nee  tndt  eum  de  suo  de- 
bito  relevare  ;  but  here  the  heir  offers  to  take  the  heritage  with  the  burden  of 
the  debts,  which  he  will  undergo  and  pay  himself,  and'  retain  liis  own  lands. 
Withal,  he  remonstrated  his  great  prejudice,  that  his  father's  land  being  worth 
sixty  thousand  pounds  at  least,  his  debts  being  no  more  than  24,000  merks,  be 
had  exhausted  the  rest  of  his  estate  in  provision  to  his  younger  children,  having 
left  to  the  heir  only  10,000  merks  for  all  provision.  The  Lords,  in  respect  of  the 
constant  practique,  and  the  heirs  enormous  prejudice,  found  the  reason  of  reduc- 
tion relevant* 
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1635*    November  27.        David  Williamson  against  Auchmouty. 

There  was  a  decreet  of  removing  obtained  by  Mr  David  Williamson,  minis* 
ter,  against  one  Auchmouty,  before  the  provost  and  bailies  of  Couper  in  Eife, 
for  removing  from  a  tenement  within  the  said  burgh.  This  decreet  was  sus- 
pended on  this  reason,  That  it  was  null,  as  given  against  the  said  Auchmouty, 
who  was  an  indweller  in  St  Johnston  in  the  mean  time,  and  therefore  could  ne» 
ver  have  been  cited  before  the  magistrates  of  Couper,  within  whose  jurisdiction 
she  did  not  dwell.  Answered,  That  ought  to  be  repelled ;  because  the  magis- 
trates of  Couper  were  judges  competent,  ratione  rei  sitce^  and  might  proceed 
against  the  suspender,  though  she  dwelt  not  within  their  bounds ;  likeas,  the 
charger,  in  supplement,  procured  the  Lords'  letters  and  warrant  to  summcm  the 
suspender  before  the  magistrates  of  Couper  for  the  same  cause,  which  was  suf* 
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iicient  to  supply  all.  Repliedi  The  Ix>rds^  letters  were  ever  granted  periado 
petentium;  and,  if  the  decreet  were  null  of  itself,  the  Lords  letters'  could  not  sup- 
ply the  nullity  thereof.  The  Lords  found  the  letters  orderly  proceeded,  not^ 
withstanding  of  this  reason ;  for,  in  burghs,  they  use  not  to  make  any  citatim], 
but  at  the  dwelling-house  from  which  the  party  is  craved  to  be  removed ;  and 
it  is  customable  also  there  to  procure  such  suppletory  letters  of  the  Lords,  to  be 
a  warrant  to  cite  before  them  parties  dwelling  without  their  jurisdiction. 
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1635.    December  2.    George  Home  against  Lady  Haddington  and  Tenants 

of  Slegden* 

Sib  Greorge  Home  of  Manderston  infeft  his  son  George  in  the  lands  of  Sleg- 
den.  The  said  George  convened  the  tenants  for  the  mails  and  duties  thereof, 
and  the  Lady  Haddington,  who  had  uplifted  the  same  from  the  tenants  divers 
years  bygone.  Alleged  for  the  Lady  Haddington,  She  could  not  be  countable 
for  the  bygone  duties  to  the  pursuer,  because  she  meddled  therewith  by  warrant 
from  his  father  Sir  George,  who  was  administrator  of  the  law,  for  the  time,  to 
his  son  the  pursuer,  he  being  then  minor ;  and  that  for  the  annual-rent  of  3000 
merks,  addebted  to  her  by  the  said  Sir  George,  who  affinned  himself  to  have 
right  to  the  said  lands.  Replied,  No  administrator  can  give  right,  to  any  other, 
of  his  pupil's  estate,  and  convert  it  for  payment  of  his  own  debts,  but  must  em- 
ploy  the  same  to  the  good  and  utility  oi  the  minor.  The  Lords,  in  respect  this 
was  an  infeftment  granted  by  the  father  to  the  son,  which  was  not  published 
that  it  could  come  to  the  defender's  knowledge,  assoilyied  her  from  the  bygones 
which  she  had  iatromitted  with  bonajide. 

Page^KM. 


1685.    December  S.    John  Robertson  against  David  White. 

John  Robertson,  maltman  in  Dundee,  obtained  a  decreet  against  David 
White,  maltman  there,  before  the  Lords,  decerning  the  said  Dstvi-d  to  pay  him 
26  bolls  malt,  which  he  had  intromitted  with,  out  of  a  loft  of  the  charger's  j 
whereupon  David  being  charged,  suspended,  and  intented  reduction,  upon  this 
reason.  That  the  decreet  proceeded  without  any  lawful  probation,  in  so  far  as,  it 
being  proven  by  witnesses,  the  said  witnesses  did  depone  wisely,  and  against  the 
truth  ;  likeas,  since  their  depositions,  being  accused  thereof,  they  denied  that 
ever  they  knew  the  suspender  had  intromitted  with  the  quantities  libelled,  as  in- 
struments of  their  confession  taken  bear.  Likeas,  the  suspender  offers  to  prove 
that  there  was  no-  more  malt  in  the  charger's  loft  than  eig[ht  bolls,  which  he 
poinded,  and  no  more ;  and  that  by  the  messenger,  comprisers,  and  other  fa- 
mous witnesses ;  so,  there  being  great  presumption  that  tlie  witnesses  have  been 
suborned,  he  craved  that  the  witnesses  might  be  re-examined  before  the  decreet 
were  put  to  any  further  execution.  The  charger  opponed  his  decreet  gotten  in 
foro  contradictoriOf  and  that,  if  this  were  sustained,  there  should  no  decreet  be 
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sure,  if  a  party  were  permitted  to  call  in  question  the  witnesses*  depositions  af):er 
decreet  obtained ;  especially  this  suspender  could  not  be  heard  to  do  it,  because 
he  was  present  when  the  witnesses  were  received  and  admitted,  and  did  not 
quarrel  them  at  that  time,  and  so  can  never  be  heard  to  do  it  thereafter  j  at  least, 
he  cannot  do  it,  Jioc  or^ne,  but  by  way  of  reprobator,  which  he  likewise  can* 
not  have,  because  he  did  not  protest  for  it  the  time  of  admitting  of  the  witnesses. 
The  Lords,  notwithstanding,  granted  letters  to  the  suspends  to  bring  over  again 
the  same  witnesses,  to  be  re-examined  upon  the  suspender's  charges,  and  mo- 
dified presently  j^lOO  of  expenses,  to  be  paid  by  him  to  the  charger,  in  case  he 
failyied  in  proving  the  witnesses  to  have  been  suborned,  and  to  have  deponed 
falsely. 

Fage  247, 


1635.    December  4.    John  Kennedy  of  Kermucks  against  Jahes  Aiiu&kheaDi 

Mr  John  Abernethy  disponed  the  lands  of  Glencorse  to  Mr  Adam  Both  well, 
by  two  infeftments.  That  which  was  taken  to  be  holden  of  the  superior,  (who 
was  Craigivar,  in  place  of  the  Lord  Sal  ton,)  was  never  confirmed.  After  tfai^ 
Mr  Adam,  being  year  and  day  at  the  horn,  Craigivar  gifts  his  escheat  to  John 
Kennedy  of  Kermucks,  who,  after  general  declarator,  pursued  a  special :  Where- 
in compeared  Mr  James  Aikenhead,  who  had  taken  a  gift  of  the  same  liferent 
of  the  King,  and  Alleged,  No  declarator  in  favours  of  Craigivar's  donator  j  be- 
cause the  rebel  was  not  Craigivar's  vassal,  in  so  far  as  the  infeftment  to  be  hold- 
en  of  him  was  never  confirmed ;  and,  therefore,  he  being  nobody's  vassal,  (far^ 
as  to  Mr  John  Abernethy,  the  infeftment  which  he  gave  to  be  holden  of  his  su- 
perior, denuded  him  of  all  right  of  superiority  that  he  could  pretend,)  in  regard 
the  infeftment  was  imperfect  till  it  was  confirmed;  in  respect  the  said  rebel  had 
given  a  charter  of  the  same  lands  of  Glencorse,  to  be  holden  of  Craigivar,  re- 
serving his  own  liferent,  which  charter  was  confirmed  j  whereby  he  haa  acknow- 
leged  Craigivar  to  be  his  superior  by  that  reservation  of  his  liferent.  Duplied, 
There  is  but  two  manner  of  ways  whereby  one  becomes  vassal  to  another^  m. 
either  by  taking  an  infeftment  (original,  or  upon  resignation,)  from  his  superior, 
to  be  holden  of  him,  or  by  taking  infeftment  of  another  than  the  superior,  to  be 
hcJden  of  his  superior,  wnich,  being  confirmed,  makes  the  obtainer  of  the  infeft- 
ment (original,  or  upon  resignation,)  from  his  superior,  to  be  holden  of  him;  or 
by  taking  infeftment  of  another  than  the  superior,  to  be  holden  of  his  superior; 
which  being  confirmed,  makes  the  obtainer  of  the  infeftment  vassal  to  the  dis- 
poner's  superior;  but,  as  for  his  reservation  of  his  liferent  in  his  son's  charter,  it 
cannot  be  equivalent  to  a  confirmation,  seeing  he  has  no  further  right  given  him 
.by  the  superior  than  he  had  before,  which,  if  he  had  got,  there  were  some  reason 
for  this.  Triplied,  The  reservation  was  a  sufficient  acknowledgment  that  Crai^* 
var  was  superior,  to  whom  likewise,  by  virtue  of  this  same  confirmation,  the  re- 
.bel  became  debtor  of  the  feu-duties  .during  all  his  lifetime  ;  so  that  the  rebel 
could  never  be  heard  to  disclaim  Craigivar  for  hissuperior,  and  no  more  the  do- 
nator to  his  escheat.  Quadruplied^  Allowing  that  the  reservation  might  pre- 
judge himself,  that  he  could  not^ome  ii^^ainst  it,  yet  the  king  could  not  be  de* 
frauded  by  any  concession  of  his,  especiajfly  s^ing  he  was  rebel  before  the  grant- 
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ing  of  this  charter  to  his  son ;  and,  currenterebel&one^  the  king  could  not  be  pre« 
judged.    The  Lords  repelled  the  exception  in  respect  of  the  reply* 

Puge  107. 


1636.    January  20  andQl\    William  Oliphant  against  William  Oliphant  of 

Gask. 

A  Proposition  not  unfit  to  he  motioned  in  Parliament. 

To  reform  the  49th  Act  of  the  Sd  Parliament,  James  VI,  whereby  it  is  enact- 
ed, that  possessors  of  benefices,  or  ecclesiastical  rents,  shall  tyne  and  lose  their 
liferents,  being  year  and  day  at  the  horn. 

There  was  a  great  question  moved  about  this,  20th  and  21st  January  1636, 
betwixt  Mr  William  Oliphant  and  William  Oliphant  of  Gask  x  Mr  William 
having  been  presented,  by  the  Marquis  of  Douglass,  to  a  prebendary  of  the 
college-kirk  of  Aberdeen,  was  denounced  rebel,  and  remained  year  and  day 
at  the  horn  j  upon  which  the  Marquis  gifts  his  liferent-escheat  to  William,  and, 
besides,  gives  a  new  presentation  of  the  said  prebendary  to  the  said  William^ 
his  son,  as  vacant  in  his  hands  by  the  rebellion  of  the  said  Mr  William.  There 
is  raised  by  the  tenants,  owing  the  mails  and  duties  of  the  said  prebendary,  a 
multiplepoinding,  where  all  pretending  right  to  the  same,— -as  also  the  Laird  of 
Panmure,  who  had  gotten  from  the  king  a  gift  of  Mr  William,  his  escheat  and 
liferent,— compeared.  The  first  dispute  was  betwixt  them  and  the  Marquis's 
donator,  for  the  mails  preceding  the  date  of  the  presentation  given  to  William 
his  son  ;  to  which  the  king's  donator  pretended  right,  as,  Ji/re  corona,  belonging 
to  his  Majesty,  where  there  was  no  other  superior  to  claim  it.  The  Marquis, 
his  donator,  alleged  for  him  this  Act  of  Parliament ;  in  the  end  whereof  it  is 
said.  That  possessors  of  ecclesiastical  rents,  remaining  year  and  day  at  the  horn, 
shall  lose  their  liferent-escheat,  sicklike.  and  in  the  same  manner  as  was  statute 
in  the  SOth  Act  of  Parliament,  4th  James  V,  that  temporal  men  should  lose 
their  liferents  :  But  that  Act,  James  V,  makes  temporal  men's  liferents  fall  to 
their  superior ;  ergo,  sicklike,  churchmen's  liferents,  by  the  Act,  must  fall  to 
their  spiritual  superiors,  viz.  tiieir  patrons.  The  king's  advocate  Alleged,  That 
the  similitude  betwixt  these  two  acts  was  only  in  this,  that  beneficed  men's 
'liferents  should  fall,  as  well  as  temporal  men's ;  but  that,  in  this  last  Act,  1572, 
^  it  was  not  determined  to  whom  the  beneficed  men's  liferents  should  fall  and  be- 
long ;  as  was  done  in  the  former  Act,  1535,  anent  temporal  men's  liferents,  to 
"which  this  seccmd  is  relative.  For  this  point  the  Lords  found  that  it  did  belong 
to  the  king  and  his  donator,  notwithstanding  of  the  said  words  of  the  act, 
in  respect  that  the  patron  has  only  nudum  jus  pnesentandi,  but  can  never  have 
any  right  to  the  fruits  of  the  benefice.  But,  for  the  next  point  brought  in  ques- 
tion betwixt  the  king's  donator  and  the  person  presented  by  the  Marquis  to 
the  chaplainry,  upon  Mr  William  his  rebellion,  attour  year  and  day ;  it  was 
thought  of  more  difficulty ;  whether  a  benefice  did  fall  by  the  rebellion  of  the  in- 
cumhent  attour  year  and  day,  so  that  the  patron  might  present  another  ;  where- 
in the  Lords  diifered  in  opinion,  some  being  for  the  affirmative,  but  most  part 
for  the  negative  ;  who  alleged  for  them  these  inconveniences,  that,  if  the  life- 
rent-escheat fall  to  the  king,  frustra  should  the  patron  present  another,,  during 
the  lifetime  of  the  rebel  j  for  that  were  to  confer  beneficium  sine  officio  ;  and,  in 
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ben^fidis  curaiis,  (which  we  as  well  comprehend  under  this  Act  as  these  sine  cu- 
rai)  no  man  will  embrace  the  title  whereof  the  king  had  the  rents ;  and  so  the 
people  should  be  destitute  of  a  pastor.  Again,  it  were  an  absurd  thing  that  one 
being  admitted  to  a  benefice  by  his  ordinan^^  should  be  put  from  it  without  his 
ordin]ary*s  knowledge  or  consent.  Stio.  There  are  but  three  ways  of  vacation 
of  benefices^  viz.  by  death,  deprivation^  or  demission.  And  this  can  fall  under 
none  of  these  three. 

Yet  this  last  point  was  not  discussed  by  the  Lords,  neither  was  the  other  first 
point  pronounced,  although  it  was  voted.  About  this  second  point,  some  were 
x)f  opinion  that  the  patron  had  place  to  present ;  and,  after  he  had  presented,  the 
king  should  have  no  further  right  to  the  liferent :  Others  thought,  that,  though 
the  rebel  lost  his  liferent,  yet  it  could  not  be  applied  to  any  person's  use,  but 
.shoidd  be  lifted  by  the  patron  or  ordinary  to  be  given  ad  pios  usus*  Upon  the 
laccount  of  these  difiiculties  and  inconveniences,  this  act  would  needs  be  abro- 
gated, or  at  least  helped.  Page  S64t. 


1636.    January  26.    Lady  Borthwick  against  Sir  Mark  Ker. 

The  Lady  Borthwick  pursued  her  brother.  Sir  Mark  Ker,  for  the  mails  and 
duties  of  the  Lands  of  Torcraick,  wherein  she  ivas  infeft  by  her  husband,  for  the 
years  1623,  1624,  1625,  and  for  all  years  to  come.  The  Lords  would  not  sus- 
tain that  conclusion  of  the  summons,  for  all  years  to  come,  against  possessors  of 
lands,  except  it  had  been  libelled  particularly,  and  offered  to  be  proven,  that  they 
possessed  them  the  said  years ;  notwithstanding  that  the  pursuer  alleged,  he 
might  reply  upon  it,  and  offer  to  prove  the  defender's  possession :  for  they 
thought,  if  the  defender  had  been  absent,  they  could  never  have  admitted  that 
to  the  pursuer's  probation ;  ergo  no  more  compearing  and  replying  upon  it.  It 
is  true,  that,  in  real  and  petitory  actions  gu^  qfficiunt  Jvndum^  as  in  poindings 
of  the  ground,  such  conclusions  are  sustained  for  all  years  to  oome,  the  terms  of 
payment  being  by  past ;  and  sicklike  against  tacksmen  ;  but  never  against  simple 
possessors,  except  it  be  both  libelled  and  proven  that  they  possessed  these  years. 

Afterwards,  Alleged  absolvitor  for  all  the  years  libelled  before  the  intention  of 
t  the  pursuer's  cause  4  because  the  defender  was  long  before  infeft  in  the  lands  li- 
belled  holding  of  the  king,  upon  a  comprising,  and  by  virtue  thereof  in  posses- 
sion ;  so  that  he  ought  not  to  be  countable  for  the  fruits,  which  were  bona  fide 
percepti.  Keplied,  He  <;annot  allege  bonam  fidem;  because  any  infeftment  be 
had  was  upon  a  comprising  led  against  her  husband,  upon  a  bond  granted  by 
him  and  her  durante  matrimonio^  whereupon  he  could  never  comprise  her  con* 
junct-fee  lands,  in  respect  that  the  said  bond  was,  ipsojure^  null,  in  so  far  as-con- 
cerned her,  and  no  way  obligatory ;  and  so  the  defeader,  «ot  being  ignorant  of 
the  nullity  of  his  own  right,  and  of  her  perfect  infeftment  standing  confirmed  by 
the  king,  was  in  pessimajide  to  possess  her  lands,  and  ought  to  restore  her  to  the 
mails '  and  duties  thereof,  the  years  libelled.  Duplied,  He  was  not  obliged  to 
know  her  right,  but  was  in  optima  Jide  to  continue  his  own  possession,  aye  and 
while  she  bad  used  some  lawful  interruption  against  him.  The  Lords  found 
this  allegeance  relevant. 

P4xge  2Ctt. 
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1636.    Jmiuary  S0«    Sir  Willum  Scott  of  Harden  against  The  Lady  Bo- 

NINGTON. 


Sir  William  Scott  of  Harden  took  to  improve,  by  way  of  action,  the  execu- 
tions of  an  inhibition  served  by  the  Lady  Bonington  against  her  husband's  heirs. 
In  the  executions  quarrelled,  which  was  at  Selkirk,  there  were  three  witnesses, 
whereof  one  improved  directly,  who  deponed  that  he  was  not  there  at  all ;  the 
other  two  declared  that  tliey  never  remembered  of  any  such  thing.  The  officer 
jabode  by  the  truth  of  the  executions,  and  was  divers  times  confronted  with  the 
^witnesses,  who  nevertJieless  abode  by  their  first  depositions.  Afterward  the 
defender  got  leave  to  give  in  articles  of  approbation,  whereupon  sundry  wit- 
nesses were  examined.  The  effect  of  that  which  her  witnesses  said  for  approv- 
ing of  the  deed,  was.  That  the  common  fame  of  the  country  was  differenty  as 
men  stood  affected  to  the  parties  :  That  the  officer  was  ever  held  for  an  honest 
man,  aiid  of  a  good  reputation  ;  that,  being  upon  his  death-bed,  he  affirmed  it  to 
be  a  truedeed,  and  done  before  the  witnesses  inserted  in  his  executions.  There  were 
likewise  other  circumstances  that  made  for  the  verity  of  it ;  as,  that  the  samiB 
inhibition  was  truly  executed  that  same  day  at  Peebles,  and  sicklike  was  registrat 
at  Edinburgh.  -In  regard  of  all  which,  the  defender  contended  that  he  ought  to  he 
assoilyied  rrom  the  improbation,  especially  since,  by  the  consent  of  the  m9st  part 
of  the  doctors,  Quando  testes  descripti  in  instrumento  dicunt  se  non  recordarij  noii 
xeprobatur  instrumentum  per  htyusniodi  testes  ;  ctffus  rationem  reddit  Bartol.  ex 
Innoc.  quia^  contra  ipsum  nihil  probatur :  Tanta  enim  est  Jides  notarii,  quod  ei 
debet  credi  de  presentia  testis^  Ucet  testis  ipse  se  dicat  non  reccrdari.^Act.  Paul, 
Cons.  205.  On  the  other  part,  the  pursuer  did  contend.  That  one  of  the  wit- 
nesses improving  directly,  and  the  rest  saying  both  of  them,  Non  memini,  the  ex- 
ecutions oehoved  to  be  decerned  to  make  no  faith,  it  being  all  one  as  if  there 
were  no  witness  at  all  j  for  there  are  other  doctors  of  no  less  authority,  and  Feli- 
nus  by  name,  that  hold.  Quod  quando  essemus  in  scriptura  quam  oporteret  coadju- 
vari  testibuSy  et  per  sejidem  nonfaceret^  si  testis  diceret  quod  non  recordetur^  rf- 
tiatur  scriptura :  Nam  ex  quo  dicunt  se  non  r^ordariy  statim  scriptura  spoliatur 
eorum  ausilio.  The  Lords  having  considered  the  whole  circumstances,  all  in 
one  voice  assoilyied  from  the  improbation. 

Page  171. 


1636.    February  9*  Mureat  against  Murray. 

In  an  action  pursued  by  one  Murray  against  another  Murray,  the  defender 
baring  alleged  that  he  wasf  served  and  retoured  heir  to  such  a  person,  It  was  re- 
.piUed,  That  he  should  not  he  heard  to  obtrude  bis  service  and  retour ;  because 
ne  offered  to  prove,  by  the  defender's  own  oath,  that  he  was  a  bastard,  and  so  not 
in  kindred  to  the  defunct,  and  ccuisequently  the  service  and  retour  was  null. 
Duplied,  Oppones  his  retour  standing,  which  could  not  be  taken  away  hoc  oT' 
i&se,  but  behoved  to  be  reduced.  The  Lords  sustained  the  reply  to  be  proven 
by  the  defender's  oath. 

Page  SO. 
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1686.    March  9-    Robert  Keith  ^ain**  William  Murrat. 

Robert  Keith,  merchant  in  Edinburgh,  cUarged  William  Murray  in  Long* 
herdmeston  to  infeft  him  in  certain  lands  holding  of  him  by  James  Whitehead^ 
from  \vhom  the  charger  had  comprised  the  same.  He  suspended  upon  this  rea- 
son, That  he  was  content  to  enter  him,  he  paying  a  year's  duty  to  the  suspender. 
Answered  for  the  charger.  That  the  compriser  should  not  be  prejudged  of  brook- 
ing the  lands  comprised,  by  the  said  James  Whitehead's  being  year  and  day  at 
the  horn :  For,  if  the  superior  should  pdssess  himself  of  the  rebers  lands,  as  hav* , 
ing  right  to  his  liferent  by  virtue  of  his  rebellion,  and  so  seclude  the  compriser 
from  the  said  lands  during  the  rebel's  lifetime,  it  were  against  all  equity  and 
reason,  that  the  superior  should  both  brook  the  lands  and  get  a  year's  rent  of 
the  same  compriser ;  but  at  least  the  payment  of  the  year's  rent  should  be  sus- 
pended till  the  decease  of  the  rebel.  Replied,  The  superior  cannot  be  obliged 
to  receive  a  vassal,  except  he  pay  him  a  year's  rent,  conform  to  the  Act  of  Ear- 
liament ;  neither  ought  he  to  renounce  any  right  competent  to  him  upon  any 
other  ground.  But,  if  the  compriser  will  force  him  to  enter  him,  it  must  be 
with  reservation  of  any  right  the  auperior  hath  acquired,  either  by  liferent  or 
otherwise.  Many  of  the  Lords  were  of  opinion,  that,  if  the  superior  had  been  in 
possession  of  his  vassal^s  lands,  by  virtue  of  his  liferent  falling  to  him,  it  had 
been  a  hard  thing  to  make  the  compriser  pay  a  year's  duty,  and  be  debarred  in 
the  meantime,  by  the  superior  himself,  from  the  possession  of  the  lands*  But, 
in  respect  this  was  not  alleged,  save  only  that  the  superior  might  hereafter  ex- 
clude the  charger  from  the  lands,  if  it  were  not, here  declared,  that  he  should 
not  do  it  i — they  thought  it  not  reasonable  to  compel  the  superior  to  make  any 
such  declaration*  . 

Page  5S^ 


1636.    March  10*    Malcolm  Crawfurd  of  Cartsburn  against  The  Laird  of 

MURDESTON. 

The  Laird  of  Murdeston  bein^  obliged,  by  contract  of  marriage,  to  infefl  his 
wife  in  liferent  of  all  lands  that  should  be  conquest  by  him  during  the  marriage ; 
— they  two  being  divorced,  she  assigns  the  right  ot  her  contract  to  Malcolm 
Crawfurd  of  Cartsburn,  who  pursued  the  said  Laird  of  Murdeston  for  fulfilling 
the  same.  The  pursuer  condescended  upon  a  five-merk  land  of  the  barony  of 
Murdeston,  that  the  defender  had  conquest,  since  the  marriage,  from  John  Gray, 
wherein  he  sought  to  be  infeft  during  her  lifetime.  Alleged,  That  could  not  be 
reputed  conquest,  because  John  Gray,  being  vassal  to  the  defender  a:nd  his  pre- 
decessors, and  the  defender  holding  his  lands  of  the  Earl  of  Bothwel,  by  the 
said  Earl's  forfeiture,  both  the  said  John  Gray's  lands,  and  the  defender's  own, 
fell  to  the  crown,  and  were  disponed  to  the  Laird  of  Preston  :  who,  being  the 
defender's  tutor,  in  satisfaction  of  his  tutor-accounts,  resigned  the  said  whole  ba- 
rony of  Murdeston  in  favours  of  the  defender ;  who  having  acquired  it  thus,  had 
right  to  the  said  John  Gray's  land  by  this  forfeiture,  and  so  cannot  be  thought 
to  have  conquest  it  from  John  Gray.    Replied,  The  pursuer  produced  the  dis- 
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position,  made  by  Gray  to  the  defender,  wherein  the  defender,  acknowledging 
Gray  to  be  heritable  proprietor  of  the  lands  in  question,  for  sums  of  money  paid 
by  the  defender  to  Gray,  takes  a  disposition  of  his  right,  and  so  cannot  clothe 
himself  with  the  right  of  forfeiture.     Likeas  he  can  never  be  heard  to  allege  the 
right  of  forfeiture ;  because  the  defender's  grandfather  having  feued  this  five- 
merk  land  to  Gray,  with  warrandice  against  all  deadly,— granting  that  the  same 
had  fallen  into  the  king's  hands  through  the  forfeiture  of  the  Earl  of  Bothwel,— 
yet  the  defender,  being  heir  to  his  grandfather,  and  having  the  right  of  the  for- 
feiture  devolved  in  his  person,  could  never  have  evicted  the  lands  from  Gray,  as 
fallen  by  the  forfeiture ;  in  respect  he  would  have  been  obliged,  as  heir  foresaid, 
to  have  warranted  the  same  to  Gray.     Duplied,  No  respect  can  be  had  to  the 
disposition  taken  by  the  defender  from  Gray ;  because,  he  having  good  right  to 
ut  him  from  the  land,  yet,  out  of  favour,  gave  him  some  little  acknowledgment 
r  his  kindness,  far  within  the  just  price  of  the  land,  (the  land  being  worth  600 
merks  and  above,  yearly,  and  tnat  which  was  given  to  Gray  not  exceeding  3,600 
merks^)  and  so  was  rather  a  transaction  to  redeem  the  action  of  warrandice  that 
might  have  been  intented  against  him  as  heir  to  his  grandfather,  than  a  price 
^ven  for  the  lands ;  which  action  of  warrandice  was  truly  intented  by  Gray 
against  the  defender,  before  the  contract  of  marriage.  And,  as  to  that, — that  the 
defender  has  taken  a  disposition  from  Gray,  and  acknowledged  him  to  have  the 
iieritable  right  of  the  said  lands, — ^Answered,  That  it  was  lawful  for  him  to  de? 
nude  Gray  of  all  right  he  did  pretend,  be  it  good  or  not ;  but, that  will  not  im- 
port a  concession  of  a  right  in  his  person.  As  to  that  part, — that  the  defender  is 
obliged  in  warrandice,— Iwo.  That  gave  Gray  only  an  action  against  the  defender^ 
but  doth  not  make  him  to  have  a  real  right  to  the  land,  which  he  not  havings 
the  defender  cannot  be  said  to  have  conquest  the  land  from  him  ;  2do.  The  de* 
fender  could  never  have  been  obliged  to  warrant  the  land  to  Gray,  because  of 
the  law.  Venditor  non  tenetur  adjuturos  casus  evictionis  post  contractam  emptio* 
jfiem  ;  sed  omne  pericultim  ant  incommodum  quod  post  dispositionem  inddit,  ad  emp^ 
torem  pertinet,  nisi  aut  cattsa  prcecesserit  aut  venditoris  aliqtcod  factum  intervene-^ 
fit :  as,  in  this  case,  it  cannot  be  said  that  the  forfeiture  proceeded  from  any  deed 
of  the  defender's,  or  that  he  was  obliged  to  prevene  it.     Triplied,  Gray  had  a 
good  real  right  to  the  land  ;  for,  albeit  it  was  taken  away  by  the  forfeiture,  yet 
-tiie  right  of  the  forfeiture, — ^having  been  derived  to  the  defender,  who  was  obli- 
ged in  warrandice  to  Gray, — eo  ipso  Jure,  Gray's  right,  extinct  through  the  for- 
feiture, convalesceth  and  becometh  good  in  respect  of  the  defender,  who  could 
never  have  removed  him  from  his  land ;  because  he  would  have  opponed,  by  way 
of  exception,  his  obligement  of  warrandice,  which  would  have  maintained  him 
against  the  defender.     As  to  that,  Whether  the  defender  would  be  obliged  to 
warrant  the  forfeiture  or  not ;  however  it  might  be  questionable,  if  the  right  of 
forfeiture  were  in  a  third  man's  person,  yet,  it  being  now  in  the  defender's  per- 
ron,  he  must  be  subject  to  warrant  Gray  from  any  distress  that  may  come  by 
himself.    The  Lords  found  the  right  that  Gray  had  to  be  real,  quoad  the  de^ 
fender,  (howbeit,  it  would  not  have  been  thought  so  in  respect  of  a  stranger 
that  had  got  the  right  of  the  forfeiture,  either  primitively  or  yet  by  disposition  . 
from  the  defender ;)  the  right  of  forfeiture  being  devolved  in  his  person,  which 
made  him  subject  in  warrandice  to  Gray ;  and,  consequently,  the  defender  not 
having  been  able  to  have  evicted  Gray's  right  by  law,  the  disposition  that  the 
defender  took  of  Gray  was  reputed  conquest 

Page  59. 
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1636.    March  19.    Lady  Borthwick  against  Sir  Mark  Ker. 

The  Lady  Borthwick,  being  infeft,  in  conjunct-fee,  in  certain  lands  of  the 
living  of  Borthwick,  pursued  her  brother.  Sir  Mark  Ker,  for  payment  to  her 
of  the  mails  and  duties  of  the  same  lands  for  divers  years  following  the 
decease  of  her  husband.  The  defender  having  alleged  absolvitor,  because  he 
was  infefl  in  the  same  lands  publicly,  holding  of  the  king,  and,  by  virtue  thereof,, 
in  possession  seventeen  or  eighteen  years,  upon  a  comprising  led  against  her 
husband  and  herself  too ;  the  bond  whereupon  the  comprising  was  Ted  being 
granted  by  her  as  well  as  her  husband ; — ^this  allegeance  was  repelled ;  where* 
upon  the  defender  alleged  again  absolvitor  from  the  years  loS&  and  16S6^ 
because  he  brooked  by  virtue  of  his  said  infeftment,  which  he  was  in  bona  Jidt 
to  do  till  he  had  been  interrupted  by  a  warning  or  citation ;  and  so,  cum  percC'- 
perit  frvjctus  illorum  annorum,  bona  Jide^  et  consumpserity  he  cannot  be  account- 
able for  them  to  the  pursuer.  Replied,  He  cannot  say  gziod  pereeperit  bona 
Jide,  because  he  knew  of  the  pursuer's  right,  and  of  the  lavf-^^Scientia  ret  alienat 
inducit  malam  Jidem^  quantttm  ad  fructuum  acquisitionem  attinet  ;^  atqtie  idetk 
fructus  quidem  quos  percepit,  vel  consutnpsitf  postquam  cognovit  rem  esse  aliC'^ 
nam^  absolute  vel  pleno  jure  suos  non  facit ;  sed  interim  duntaxat  quamdiu  res 
non  evincitur :  Nam^  re  evicta^  restituendi  sunt^  aut  existimatio  eonm.  And,  for 
this  cause,  the  law  makes  this  difference  inter  dominii  acquisitionem  et  Jructu^ 
wn  acquisitionem :  Ut  usucapiam,  sufficit  ab  initio  bonam  Jidem  habuisse  ;  et, 
quamvis  supervenerit  mala  Jides,  non  interrumpitur :  sed^  ut  Jructus  meos  Jadam^ 
et  sim  bonce  Jidei  possessor j  continua  bona  fides  esse  debet  ;  nee  satis  est  initium 
cepisse  a  bonafide,  sed  in  eo  spectanda  sunt  singula  momenta  ut  habetur  ;  L.  SS 
5  1,  1.  40;  and  K  48,  §  1,  fil  de  Acquir.  Rer.  Dom*  The  Lords  repelled  the 
allegeance,  in  respect  of  the  reply.  Next  alleged.  It  was  not  enough  to  say, 
tliat  the  defender  knew  of  the  pursuer's  right,  unless  the  pursuer  would  say, 
more.  That  the  defender  not  only  knew  that  the  pursuer  had  a  right,  but  that 
he  knew  it  was  a  good  valid  right,  that  wanted  neither  confirmation  nor  any 
other  solemnity  oflaw  :  And  sicklike.  That  he  knew  it  was  a  better  right  than 
his  own,  and  would  prevail  against  his  right.  The  Lords  found  no  necessity  of 
this,  but  only  to  prove  that  the  defender  knew  the  pursuer  to  be  infeft  in  con- 
junct-fee or  liferent. 

Page  86. 


1686.    March  19.    Margaret  Scott  against  William  Elliot  of  Stobbs. 

Margaret  Scott,  having  comprised  certain  lands  from  Gavin  Elliot  of  Burgh, 
charged  William  Elliot  of  Stobbs,  superior  thereof,  to  enter  her.  He  suspend- 
ed, and  craved  a  year's  duty.  Answered,  He  can  have  no  year's  duty  j  because, 
the  relict  ofumquhile  Gavin  Elliot,  from  whom  the  charger  has  comprised,  be- 
ing infeft  in  liferent  in  the  same  lands^  has  disponed  her  liferent  to  the  suspender, 
by  virtue  whereof  he  is  in  possession  thereof ;  and  so,  since  the  charger  could 
have  no  benefit  during  the  lifetime  of  the  liferenter,  albeit  he  were  entered,  the 
superior,  who  is  in  possession  by  virtue  of  the  said  liferent^  can  have  no  year's 
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duty  in  the  mean  time }  but  it  must  be  superseded  until  ihe  decease  of  the  life* 
renter.  Replied,  The  superior  cannot  be  compelled  to  enter  a  stranger  without 
a  year's  duty,  as  the  Act  of  Parliament  provides,  which  makes  no  exception } 
and  it  is  not  reasonable,  because  he  has  bought  the  liferent,  that  he  should  be 
defrauded  of  that  which  the  law  gives  him,  or  have  the  payment  of  it  suspended* 
Tlie  Lords  found  the  answer  to  the  reason  of  suspension  relevant,  and  suspended 
the  payment  of  the  year's  duty  until  the  liferenter's  decease. 

Page  S5. 


1636.    March  ^.    The  Eael  of  Gallowat  against  Oobdons  of  Granx^b  and 

KiLSTUBR. 

In  a  double  poinding,  raised  at  the  instance  of  some  tenants,  against  the  Earl 
of  Galloway  on  the  one  part,  and  Grordons  of  Grange  and  Kilsture  on  the  other } 
Alleged  for  the  Earl,  He  should  be  answered  and  obeyed  of  the  mails  and  duties, 
because  he  had  comprised  the  lands  in  anno  1630,  from  the  Laird  of  Sorbie,  long 
before  any  right  in  uie  person  of  Grange  and  Kilsture.  Replied  for  them,  They 
shoidd  be  answered^  notwithstanding  of  the  comprising,  because  they  are  infen 
in  the  same  lands  in  April  163S,  by  disposition  nowing  from  Sorbie  for  onerous 
causes ;  and,  by  virtue  thereof,  in  possession  for  the  space  of  two  years  and 
above ;  and  the  Earl's  comprising  cannot  be  respected,  he  neither  being  infeft 
thereupon,  nor  having  done  any  cmigence  a^^ainst  the  supericM:  to  get  himself  in* 
feft }  and  so,  the  comprising  b^g  no  real  nght,  and  they  having  obtained  a  real 
infeftment  for  onerous  causes,  and  possession  conform  mereto,  ought  to  be  pre^ 
ferred.  The  Earl  duplied.  His  comprising,  without  infeftment  fofiowing  tiiere* 
upon,  gave  him  right  to  the  mails  and  duties ;  and  that  Sorbie,  being  denuded 
by  the  comprising,  could  not  make  any  voluntary  disposition  in  prejudice  of  the 
compriser.  The  Lords  preferred  them  that  were  infeft  and  in  possession,  in  re- 
spect the  compriser  had  done  no  diligence  against  the  superior. 

Page  S6. 


1636.    Jufy.     Captain  ftran  Rollock  against  Sie  Welliam  Stuart  of 

Gairntillt,  &C. 

T^UE  was  a  contract  passed  betwixt  Sir  Walter  Rollock,  and  Sir  William 
Ruthven  of  Banden,  by  which  the  said  Sir  William  disponed  certain  lands  to  the 
said  Sir  Walter  and  his  heirs.  Captain  Peter  RoUock  doth  serve  himself  heir* 
general  to  the  said  Sir  Walter,  his  rather ;  and  thereby,  having  right  to  the  said 
contract,  intented  summons  of  improbation  against  Sir  William  Stuart  of  Gaimi> 
tilly,  and  others,  that  pretended  right  to  the  said  lands.    Alleged  against  the 

Eursuer's  interest.  He  could  not  compel  them  to  produce,  as  heir  to  his  father  $ 
ecause  they  ofiered  them  to  prove,  that  umquhiie  Andrew  Rollock,  elder  bro- 
ther to  the  pursuer^  was  servea  and  retoured  general  heir  to  his  said  fadier.  Sir 
Walter,  whereby  the  right  of  the  contract  being  established  in  his  pers&Ii,  it  b^ 
hoved  to  pertain  to  his  iieirs,  and  not  to  his  father's  heirs ;  so  thi^  unless  the 

E  e 
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pursuer  were  served  heir  to  his  brother,  he  could  have  no  ri^t  to  the  said  con* 
tract;  and  consequently  could  not  force  them  to  produce.  Keplied,  Imo.  This 
defence  was  not  competent  to  the  defenders,  except  they  did  sdlege  some  right 
in  their  person  flowing  from  the  said  Andrew  ;  Qdo.  Andrew's  general  service, 
there  ha\dng  no  other  thing  followed  upon  it,  would  never  impede  his  brother 
to  serve  himself  general  heir  to  his  father,  and  claim  right  to  the  contract  that 
way,  as  well  as  if  he  had  been  served  heir  to  his  brother ;  for  the  king's  advo- 
cate and  Mr  Thomas  Nicolson,  (who  were  for  the  pursuer,)  contended  that  a 
man  might  have  more  general  heirs  than  one  ;  and  that  if  he,  who  was  first  serv- 
ed,  did  no  further  on  his  service,  he  that  after  him  served  himself  to  that  same 
predecessor,  would  have  right  to  any  contract,  reversion,  &c.  made  in  that  pre- 
decessor's favours;  because  a  general  service  was  but  actus  inchoatus  et  non  com- 
pletus,  and  it  is  only  in  special  services  to  lands  that  one  cannot  leap  over  him 
that  was  last  retoured,  but  holds  not  in  general  services.  Sir  Lewis  Stuart,  on 
the  other  part,  for  the  defenders,  maintained,  that  a  general  service  was  actus 
consvanmatissimits  in  suo  genere,  and  did  establish  the  right  of  contracts,  &c.  in 
the  person  of  him  who  was  so  served,  as  perfectly  as  any  special  service  did 
settle  the  right  of  lands  on  any  one ;  and  the  right  being  once  established  in 
him  that  was  served,  it  was  impossible  that  it  cotkld  pertain  to  any  other  but  to 
his  heirs  ;  and  instanced,  if  Andrew  had  creditors,  the  right  of  the  libelled  con- 
t]*act  doubtless  would  pertain  to  them,  and  not  to  the  pursuer  as  heir  to  his  fa- 
ther. This  was  not  decided  by  the  Lords ;  for  the  defenders  took  the  pursuer 
away  by  another  allegeance.  That  the  right  of  this  contract  was  disponed  to 
them  by  Andrew :  But  the  whole  Lords,  in  eflfect,  were  of  the  mind  that  the 
allegeance  could  not  be  repelled,  it  being  ewclusivum  juris  agentis  ;  and  that  af- 
ter it  was  twice  or  thrice  heard  in  their  own  presence,  in  the  beginning  of 
July  1636.  Page  144. 


1636.    Juli/  19.     David  Seton  against  The  Laird  of  Banf. 

The  Laird  of  Tolquhon,  younger,  as  principal,  and  the  Sheriff  of  Cromar^, 
and  Laird  of  Banf,  as  cautioners  for  him,  gave  bond  to  Alexander  Forbes  for 
3000  merks.  Banf  being  charged  for  payment  of  this  sum  ;  for  his  relief,  the 
Laird  of  Frendraught,  as  principal,  and  the  same  Laird  of  Banf,  as  cautioner, 

fave  bond  to  the  said  Alexander  Forbes,  for  that  same  sum  ;  and  Banf  gave 
'rendraught  a  back-bond,  declaring,  that,  although  he  was  principal  in  this  last 
bond,  yet  the  money  was  truly  addebted  bv  Banf,  and  that  therefore  he  obliged 
him  to  relieve  Frendraught  thereof:  Frendraught  makes  his  man,  David  Seton, 
assignee  to  his  back-bond,  who  raised  a  summons  against  Banf,  for  proving  of 
the  tenor  thereof,  in  respect  he  libelled  it  was  burned  in  the  house  of  Fren- 
draught amongst  many  other  writs  that  were  lost  there.  Alleged,  He  could 
not  prove  the  tenor  of  the  back-bond  libelled,  unless  he  would  produce  some  ad- 
minicles in  writ ;  otherwise  it  should  prove  a  matter  of  very  dangerous  conse- 
quence to  make  bonds  of  great  sums  this  way  by  the  depositions  of  two  wit* 
nesses.  Replied,  Adminicles  are  indeed  requirea  in  provmg  of  any  writs  con- 
cerning heritable  rights,  such  as  contract,  charter,  sasine,  confirmation,  &c. 
which  have  a  coherence  and  dependence  one  upon  another ;  so  that  one  of  them 
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being  lost,  it  is  reasonable  that  some  of  them  that  are  extant,  either  preceding 
or  flowing  from  it  that  is  lost,  be  libelled  and  produced,  for  an  adminicle  to  sus- 
tain the  proving  of  the  tenor  of  the  other.  But,  in  simple  bonds,  which  cannot 
be  sustained  by  any  adminicle  of  another  writ,  this  cannot  be  required :  Yet,  al- 
beit the  pursuer  can  have  no  adminicle  in  writ  to  sustain  his  back-bond,  he  will 
ofler  to  prove,  by  the  defender's  oath,  (which  is  in  a  manner  equivalent  to  writ,) 
Imo.  That  the  defender  was  bound  as  cautioner  for  Tolquhon,  younger,  to  Alex- 
ander Forbes  in  this  sum  j  Qdo.  That  Frendraught  became  obliged,  for  the  de- 
fender's relief,  in  the  second  bond  to  the  said  Alexander  ;  Stia.  That  the  de- 
fender gave  a  back-bond  to  Frendraught,  acknowledging  that  the  debt  was  his 
own,  and  not  Frendraught's ;  4/o.  That  Frendraught,  having  got  an  assignation 
of  the  first  bond  from  Alexander  Forbes,  transferred  the  same  in  the  person  of 
John  Sutor,  servant  to  Banf,  at  the  defender's  own  desire ;  which  Jonn  Sutor 
had  recovered  payment  of  2000  merks  of  the  said  sum,  from  Cromarty,  for  his 
part  of  the  said  principal  sum,  with  the  bygone  annual-rents,  and  that  to  the 
behoof  of  the  deiender ;  6to.  That  the  back-bond  was  never  delivered  by  Fren- 
draught to  the  defender,  after  the  subscribing  thereof.  In  respect  of  which  cir- 
cumstances concurring  with  the  notoriety  of  the  casus  amissionis  libelled,  the 
summons  ought  to  be  sustained.  The  Lords  found  the  circumstances  contained 
in  the  reply  sufficient  j  adminicles  being  proven,  by  the  defender's  oath,  to  sus- 
tain  the  summons  for  proving  the  tenor  of  the  back-bond  libelled. 

Page  251. 


1636.     July  20i     The  Earl  of  Queensberry  (Against  Lord  Torthorwold. 

Th£  Lord  Torthorwold  having  raised  reduction  against  the  Earl  of  Queens- 
berry,  the  defender  got  a  protestation  against  the  pursuer  for  not  insisting  in  his 
reduction,  and,  after,  raised  a  summons  against  the  said  Torthorwold,  to  insist ; 
with  certification  if  he  did  not,  he  should  never  be  heard  thereafter.  Torthor- 
wold being  twice  summoned,  and  a  day  assigned  to  him  to  insist,  and  when  the 
day  came,  he  refusing  to  insist,  the  certification  was  given  against  him  compear- 
ing,  though  he  desired  he  might  pass  from  his  compearance.  Which  the  Lords 
would  not  grant,,  in  respect  o?  the  day  assigned  ta  him  before  compearing. 

Fage  322. 


1636.    July  9X.    George  Heriot  against  Walter  Hertot  and  Jean  Law. 

Mr  George  Heriot,  as  heir  to  his  brother  Walter  Heriot,  fiar  of  Romomy; 
pursued  his  father  Walter  Heriot  elder  of  Romorny,  and  Jean  Law  his  brother's 
relict,  liferenters  of  the  whole  lands  to  which  he  was  to  succeed,  for  a  modifica- 
tion whereupon  to  live.  The  Lords  would  not  sustain  the  summons  against  his 
brother's  relict ;  because  his  father,  who  was  liferenter  of  the  one  half,  was  alive, 
who  was  bound  by  the  law  of  nature  to  entertain  him,  and  not  his  sister-in-law, 
who  had  her  liferent  of  the  other  half  for  an  onerous  cause,  in^  recompense  of 
her  debt.    As  for  the  father,  the  pursuer  insisted  not  much  against  him. 

Page  145, 
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1636.    Nweniber  16*    William  Stuart  against  Patrick  G^d. 

It  is  the  custom  almost  in  all  inferior  courts,  that  the  defender  find  caution 
when  he  is  first  drawn  to  judCTient»  to  answer  as  law  will ;  which  is  nothing  else 
but  satisdatio  jtidicio  sUti  ;  of  which  obligement  the  cautioner  is  relieved,  if  the 
cause  be  advocated  from  that  judicatory  to  the  Lords  of  Session.  But  the  CU8» 
torn  before  the  Admiral  is,  to  make  the  defender  find  caution,  not  onljjtidido 
sistiy  but  likewise  judicatvm  solvi  ;  which,  if  he  do  not,  they  will  cast  him  in 
prison  until  the  pursuer  be  secured  that  way*  This  is  done  apparently  for  this 
reason,  because  they  use  more  summary  process  before  the  Aomiral  than  in  any 
court  else,— *the  matters  that  come  before  them  being  ordinarily  amongst  sea* 
fiuing  men  and  strangers^  who  cannot  attend  long  without  great  prejudice  to 
their  affairs. 

There  was  an  action  of  this  kind  pursued  before  the  Admiral  at  the  in* 
stance  of  William  Stuart,  son  to  Sir  William  Stuart  of  GamtuUy,  against  Patrick 
Ged,  a  skipper  in  Burntisland,  to  whom  the  said  William  had  delivered  a  trunk 
with  some  clothes  in  London,  to  be  brought  home,  for  delivery  of  his  trunk,  and 
that  which  was  within  it.  In  this  action,  according  to  the  custom,  the  defi^nder, 
Patrick  Ged,  found  Archibald  Hutcheson  cautioner  for  him,  judicio  sisti  etju^ 
dicatum  solvi.  This  cause  being  thereafter  advocated  to  the  Lords,  the  caui* 
tioner  desired  it  might  be  declared  that  he  was  free  of  his  cautionary,  in  respect 
the  action  was  transferred  from  the  Admiral  Court  (where  he  was  bound,)  to  an<> 
other  judgment.  Answered,  That  were  against  all  reason  to  put  the  pursuer 
in  a  worse  case  than  he  was  before  the  Admiral,  especially  seeing  the  advocation 
was. procured  by  the  defender  to  his  prejudice.  Neither  could  me  cautioner  be 
free  m  any  case,  except  the  cause  had  been  advocated  from  the  Admiral,  as  not 
being  competentjudKe  ;  in  which  case  only,  the  cautioner  should  be  freed,  and 
no  otherwise.  The  Lords  found  this  answer  relevant,  and  declared  that  tibe 
cautioner  stood  still  bound  dejudkato  sokn. 

Page  306. 


1636.    December  2.  Corsar  against  Durt. 

One  Corsar  pursued  one  Dury  for  a  debt,  as  he  that  had  behaved  himself  as 
heir  to  his  father,  by  intromission  with  the  mails  of  certain  lands,  whereof  his 
father  died  in  possession.  Alleged,  Any  intromission  he  had  was  not  as  heir  to 
his  father,  but  to  his  grand£idier,  who  died  last  vested  and  seised  in  these 
lands.  Replied,  He  could  not  clotbe  himself  with  his  grandfather's  right,  be- 
cause he  was  denuded  in  favours  of  the  defender's  father,  by  contract,  whereby 
he  was  bound  to  infeft  his  son  (the  defender's  father,)  in  the  same  lands.  Du- 
pUed,  Notwithstanding  thereoj^  the  real  right  remained  with  the  grandfather, 
so  that  the  def^rader  could  never  come  to  the  lands  .but  b^  his  grandfather. 
Triplied,  He  had  right  to  the  mails,  as  apparent  heir  to  has  father,  who  had 
right  thereunto  by  virtue  of  the  same  contract,  and  would  have  been  preferred 
to  the  grandfather  in  the  same :  likeas,  if  he  were  heir  to  his  grandfather,  he 
would  be  obliged  to  fulfil  the  contract  made  to  his  father ;  and  a  creditor  that 
had  comprised  the  right  of  the  foresaid  contract  would  be  preferred  to  him  in 


16S7.  SPOTISWOODE-  ««1 


the  same  mails.  And  further,  he  could  not  allege  but  he  had  meddled  with  the 
iaid  mails,  at  succeeding  to  his  fither,  because  nis  father  had  set  a  tack  to  the 
tenants  in  his  time ;  am  the  defender  had  uplifted  the  tack-duty  from  them, 
whereby  he  acknowledged  his  fiithtf's  right.  To  this  last  part*  An^vered^  Be* 
fore  a  warning,  he  could  get  no  other  duty  from  the  tenants  than  that  th^y 
were  in  use  to  pay.  This  cot  not  an  answer,  because  the  advocate,  (who  was 
for  the  pursuer,}  seeing  the Xords  incline  to  the  defender's  part,  passed  to  ano^ 
ther  allegeance.  But  ^e  whole  Lords  almost  seemed  to  be  of  this  opinion,  that, 
in  gesHone  pro  hcerede^  est  plus  anhni  quam  factu  and  that  one  cannot  behave 
himself  as  heir  sine  animo  gerendi ;  and  that,  in  this  case,  the  defender  mieht 
very  well  declare  qtio  animojructtis  perceperit,  and  ascribe  his  intromission  to  his 
grandfather's  right }  thereby  to  free  himself  g£  the  pursuit* 

Page  145. 


1697.    March  15*  Browv  agginst  Lands. 

« 

Moveables  pertaining  to  a  person  interdicted*  are  liable  to  the  payment  of 
his  debts,  and  may  be  poinded  therefore,  notwithstanding  of  the  interdiction. 
Bruce  against  Forbes,  11th  July  1634:  for  interdictions  are  not  extended  to 
moveables,  (no  more  than  inhibitions,)  neither  free  they  the  person  interdicted 
from  personal  execution.    This  was  found  between  Brown  and  Lands. 

Page  180. 

1626.    July  Tl.        Maceulloch  against  Maceulloch. 

Found  that  the  Act  Ja.  I,  Pari.  9,  118,  anent  the  vitiation  of  brieves,  should 
be  extended  as  well  to  the  execution  of  the  biieve  as  tP  the  brieve  itself.  Vid. 
Or.  L  2,  d.  14,  usque  adfinem^  de  Brevibus. 

Page  30. 


1628.    March  20,  22,  and  25.  ■  against . 

No  process  against  any  tenants  for  abstracted  multures,  if  their  master,  who 
is  heritor,  be  not  summoned,  though  it  be  alleged  that  they  were  in  continual 
use  of  bringing  their  corns  to  the  pursuer's  mill  as  thirled  thereto,  and  of  pay- 
ing the  accustomed  dues  in  thirlage  past  memory  of  man. — 20/A  March  1628. 

In  the  same  action.  Alleged  by  the  defenders,  that  the  summons  was  not  re- 
levant for  the  knaveship,  bannock,  gowpen,  &c.  because  these  particulars  are 
only  due  to  the  miller  and  his  servants  for  their  attendances,  and  not  to  the 
master ;  and  therefore  could  not  be  craved,  unless  their  corns  had  been  grinded 
there.  Replied,  That  ought  to  be  repelled,  in  respect  of  his  infeflment  bearing 
him  to  be  infefl  in  the  multures  with  the  sequels ;  in  fortification  whereof  he  oi^ 
fers  to  prove  continual  possession  of  the  same.  The  allegeance  was  repelled,  in 
respect  of  the  reply.— ^2rf  March  1628. 
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Ibid.  Alleged,  No  process  upon  the  summons ;  because  the  pursuer  never  li* 
belled  in^hat  particular  quantity  of  corns  grew  upon  the  particular  lands,  so  that 
it  could  not  be  known  what  the  multures  came  to,  (for  the  libel  bore  thus.  And 
true  it  is,  that  he,  and  he  abstracted  their  whole  corns  growing  on  their  lands 
of,  &c.  extending  to  so  many  pecks,  &c.  of  multure.)  The  Lords  sustained  the 
libel,  in  respect  the  particular  quantities  were  referred  to  the  defender's  oatfis. 
— 25M  March  1628. 

Page  206. 


1630.    January  26.  •  Ross  against  Young. 

In  an  incident  pursued  by  Ross  against  Young,  at  the  third  term  he  desired 
letters  to  summon  some  witnesses  out  of  the  country,  upon  sixty  days.  Alleged, 
He  having  summoned  some^  witnesses  out  of  the  country  at  the  first  term,  upon 
the  sixty  days,  he  ought  not  now  to  h^ve  the  like  ;  but  he  should  then  have 
condescended  upon  all  his  witnesses  that  were  out  of  the  country.  Replied,  He 
offered  to  make  faith  that  they  were  necessary  witnesses,  and  cannot  be  pre- 
judged. The  Lords  would  not  grant  it,  for  by  that  means  diligence  should  run 
out  to  an  infinite  time. 

Pageii&. 


1634.    January  16.      The  Tutor  of  Balmaghie  against  John  Maxwel  of 

Meikle  Coklix. 

(See  the  Jirst  part  qf  the  report  of  this  case,  supra,  page  199*J 

In  the  same  cause.  Found  that  the  compriser  having  poinded  the  defender^ 
goods  afler  the  expiring  of  the  legal,  yet,  for  the  mails  of  the  comprised  land 
addebted  before,  it  should  be  allowed  to  him  pro  tanto,  in  payment  of  his  prin* 
cipal  sum  and  annual*rents« 

Page  54^ 
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DECISIONS 


OF  THE 


LORDS  OF  COUNCIL  AND  SESSION, 


BEPOBTED  BY 


SIR  GEORGE  AUCHINLECK  OP  BALMANNOi 


against 


In  a  removing  at  the  instance  of  a  compriser,  if  it  be  alleged  that  the  stimsi 
for  the  whilk  the  comprising  was  deduced,  are  paid,  by  intromission  of  as 
much  of  the  rent  as  may  pay  him,  the  Lords  use  sometimes  to  sustain  this  ex* 
ception,  and.  ta  put  the  parties  to  count  and  reckoning. 

Page  34. 


•••- 


against 


A  DECBEET  obtained  for  spuilyie  of  teinds,  being  given  before  the  commissa-^ 
ries  of  ,  the  same  is,  suspended,  being  given  for  null  defence,  and 

containing  exorbitant  quantities,  exceeding  both  stock  and  teind,  by  reason  the 
defenders  are  holden  pro  confessis;  and  in  that  suspension  the  parties  desired  to 
be  reponed  to  give  their  oath.  The  Lords  ordained  the  pursuer  of  the  spuilvie 
to  give  his  oath  upon  the  quantities :  or,  if  he  refused^  the  Lords  declared  that 
they  would  repone  the  defenders  to  give  their  oaths. 

Page  68.. 
Ff 
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Lady  Corsbie  against  The  Laird  of  Corsbie. 

The  Laird  of  Corsbie,  by  ordinance  of  Secret  Counsel,  gives  a  bond  to  his 
wife,  to  pay  to  her  the  sum  of  800  merles  for  a  year's  entertainment,  and  to  de- 
liver to  her  all  her  clothing  which  he  had  of  her ;  upon  his  bond,  his  wife  raising 
a  charge  to  deliver  a  number  of  particular  pieces  of  clothing  of  great  avail ;  he 
suspends,  that  a  charge  could  not  be  given  to  him  upon  a  general  bond,  without 
probation*  The  Lords  ordain  the  charger,  first  to  prove  the  particulars,  before 
a  charge  could  be  sustained  for  them. 

Page  15. 


NiNiAN  Hamiltone  ogoinst  John  Syme, 

Isab;exl  Hamiltone,  sister  to  Ninian  Hamiltone,  was  married  to  John  Syme, 
at  the  mill  of  Aberdour,  in  September  1634,  and  deceased  in  November  1635, 
leaving  a  son  called  Robert,  who  was  "Confirmed  executor  to  his  mother,  but  not 
served  heir,  and,  after  his  mother's  decease^  lives  two  years.  Before  the  con- 
tract of  marriage,  John  Syme  received  four  thousand  merks  of  tocher,  for  the 
which  she  was  infefl  in  the  said  mill  of  Aberdour,  and  is  obliged,  if  J.  S.  her 
spouse  decease  before  her,  to  pay  to  the  heirs  to  be  procreated  of  the  said  mar- 
riage, two  chalders  victual  yearly,  for  their  education ;  and  J.  S.  is  obliged, 
if  there  be  no  heirs  of  the  said  marriage,  to  pay  to  the  said  Isabell,  her  heirs, 
executors,  or  assignees,  the  sum  of  2000  merks,  in  contentation  of  all  the  move- 
able goods  and  gear  which  may  ikU  to  them  through  her  decease.  Ninian,  bro- 
ther to  the  said  umquhile  Isabell,  is  confirmed  executor  ad  omissa  to  his  sister, 
and  therein  has  connrmed  the  said  2000  merks,  and  obtained  decreet  thereupon, 
before  the  commissaries  of  DunkeU :.  which  the  said  John  Syme  has  suspended, 
and  seeks  to  be  reduced  for  the  self-same  reasons, — Into.  The  bond  is  condition- 
aly  in  case  there  be  no  heirs  }  which  condition  fell  not  out  the  time  that, the  bairn 
confirmed  the  mother's  testament,  and  bo  there  could  be  no  dative  taken  ad 
QmssOf  because  the  debt  was  not  in  rerum  natura  ;  neither  could  be,  so  long  as 
the  bairn  lived.  To  the  which  it  was  answered,  That  the  pursuer  could  have  no 
other  way  to  pursue  for  his  debt,  but  by  taking  the  said  dative  ad  omissa ;  and, 
in  this  case,  the  word  omissa  is  not  taken  privative^  but  negaiivi,  quasi  non 
confirmata.  Which  the  Lords  «tMtaiiied»  to  give  the  brother  action  to  pursue  the 
debt  qtumdo  ea^titit  conditio^ 

Page  48. 


Ro$8  against  M'Reule. 


TiiG  minute  of  an  instroment  of  resignation,  noted  in  the  back  of  the  procu- 
ntory,  and  subscribed  by  the  notary ;  after  the  notary's  decease,  is  desired  by  a 
summons  to  be  extended,  and  given  out  under  the  Gerk  Register's  subscription; 


AUCHINLECK.  227 

at  the  least,  that  the  said  minute  may  make  faith.    The  Lords  sustained  the  last 
part. 

Page  111. 


The  Laibd  of  Drumciuhasill  against  Kniellano. 

Warning  made  by  Drumquhasill  to  Knielland,  to  remove  from  certain  lands  y 
it  was  alleged.  That  the  warning  was  not  made  and  executed  at  the  kirk  of 


within  the  which  the  lands  ly  that  are  contained  in  the  warning.  To  the  which 
it  was  a^wered.  That  the  warning  was  made  at  the  kirk  of  Pasley,  where  the 
persons  dwelling,  upon  the  said  lands  resorted  to  the  hearing  of  the  Word,  minis- 
tration of  the  sacraments,  and  burials.  To  the  which  it  was  duplied,  tiiat  the 
report  of  people  to^a  certain  kirk  to  hear  divine  service,  makes  not  them  to  be  of 
that  parisn ;  out  the  payment  of  their  teinds,  great  and  small,  which  the  said 

lands  paid  to  the  kirk  of      .    The  Lords  found  the  warning  not  executed 

at  the,  right  parish  kirk. 

Page  116. 


Margaret  Craig  against  Olipher  Sinclair. 

Olipher  Sinclair  being  decerned,  by  the  commissaries  of  Edinburgh,  to  marry 
Margaret  Craig,  he  gives  her  a  bond  to  complete  the  marriage  with  her  betwixt 
and  a  certain  day,  and,  failing  thereof,  to  pay  her  the  sum  of  800  merks;  she, 
adfter  the  expiring,  finding  him  to  go  out  of  the  country,  arrests  some  goods  and 
gear  of  his,  and  craves  that  the  same  may  be  made  forthcoming.  It  is  alleged, 
No  failyie  can  be  decerned  for  not  completiuff  of  the  marriage,  quia  matrimonia 
debent  esse  libera  ;  to  the  which  he  had  been  decerned  by  the  commissaries,  upon 
his  promise  and  copulation  proven  to  complete  the  marriage  ^  so  he  cannot  resile 
rebus  integris.    The  Lords  repelled  the  exception. 

Page  125. 


BoTj>,  in  Perth,  against  Booss,  Ihs  Tutof9  and  Curators. 

If  the  mother  decease  before  the  father,  and  her  spouse  confirms  the  testa- 
ment, and  intromits  with  her  gear,  and  lives  a  long  time  after  his  wife,  her 
bairns  cannot  pursue  tutors  or  curators  for  the  gear  contained  in  the  mother's 
testament }  seeing  it  is  presumed  that  the  same  is  contained  in  the  father's  testa- 
ment 

Page  239. 
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Hendrt  Fairbairne^  and  The  Jailor  of  Cannongate,  against  Bartiu 

Kello. 

Hendry  Fairbairne  being  warded,  at  the  instance  of  Bartill  Kello,  in  the  tok 
booth  of  the  Cannongate,  for  not  paying  of  the  sum  of  1000  merks,  contained 
in  the  said  Hendry  his  bond  made  to  him,  he  escapes  out  of  ward,  and  leaves 
the  country.  Bartill  obtains  decreet  against  the  bailies  for  payment  of  the  said 
sum.  The  bailies  recover  decreet,  for  their  relief,  against  Thomas  Robertson, 
their  jailor,  and  his  cautioner.  For  both  their  reliefs,  a  summons  is  raised,  at  the 
instance  of  the  said  Hendry,  for  reduction  of  the  said  bond  granted  by  him  to  the 
said  Bartill,  which  was  the  ground  of  the  said  action,  ^x  capite  nunoritatis.  Af- 
ter citation  made  to  the  said  Bartill  by  the  said  summons  of  reduction,  Bartill 
raised  summons  against  the  said  Hendry,  to  give  his  oath  decalumnia,  whether  he 
had  just  cause  to  insist ;  with  certification  he  should  get  no  process,  Bartill  pnv 
poned,  likewise,  an  exception,  that  the  said  Hendry  was  major,  and  summoned 
the  said  Hendry  to  give  his  oath  de  calumnia^  if  he  had  just  cause  to  delay  his 
execution.  After  this,  the  jailor, — ^for  his  own  relief,  and  finding  that  the  said 
Bartill  thought  to  take  advantage  of  the  said  Hendry  his  absence,  and  by  getting 
him  holden  i?ro  con/esso,  for  not  giving  his  oath  de  calumnia,  should  thereby  free 
himself  of  the  said  action  of  reduction,  and  of  proving  his  exception  of  minority, 
—he  intents  a  new  summons  against  the  said  ]Bartill,  desiring  the  said  action  in- 
tented  by  the  said  Hendry  to  be  transferred  in  his  person  active;  in  respect 
the  first  action  was  intented  by  the  Lords'  ordinance,-  and  pursued  for  his  relief 
and  behoof.  It  was  alleged  by  Bartill,  That  it  was  a  novelty  to  transfer  but  at 
the  instance  of  heirs,  executors,  or  -assignees ;  and,  ante  omnia^  Hendry  must 
give  his  oath  de  calumnia.  The  Lords  granted  transferring,  and  found  no  certi- 
fication could  be  granted  against  Hendry  that  <:ould  be  prejudicial  to  Thomas 
Jlobertson^  at  whose  instance  the  transferring  was  sustained 

Page9Afi. 


Broune  of  GonGicMiLN  agoinst  Thomson's  Heir. 

Broune  of  Gorgiemiln  married  his  daughter  on  Thomson*  He  deceased  be* 
fore  year  and  day.  The  tocher-good  was  5200  merks ; — ^whereof  1000  merks 
was  paid  soon  after  the  marriages  the  other  £1000  should  not  have  been  paid 
till  Whitsunday  thereafter.  He  died  in  March.  On  his  deathbed,  his  fatner- 
in-law,  before  the  term  of  payment,  comes  and  really  delivers  to  his  good-son 
the  £1000 ;  who,  to  gratify  his  wife,  instantly  gives  back  the  sum,  and  grants 
discharge  of  the  haill  tocher-good.  This  fatner-in-law  pursues  for  repetition  of 
the  tocber,  in  respect  his  good-son  died  before  year  and  day  after  the  marriage. 
.  It  was  excepted  by  the  heir  of  the  defunct,  tnat  he  ought  not  to  restore  the 
^1000,  because  the  payment  was  simulate ;  seeing  it  was  instantly  taken  up 
again,  and  a  discharge  granted  by  the  defunct,  in  lecto  cegrittidinis,  of  the  haill, 
which  could  not  burden  the  heir.  It  was  answered,  That  he  might  lawfully  dis- 
pone his  own  gear^in  his  own  time.  The  Lords  found,  That,  on  deathbed,  he 
anight  not  dispone  any  of  his  moveables,  but  as  meikle  as  fell  to  the  dead's  part ; 
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xad,  seeing,  his  wife  fell  no  part  thereof,  he  having  one  bairn  living  procreate  of 
another  wife,  the  half  only  pertained  to  the  defunct  j  and  so  £500  of  the  £1000 
was  only  ordained  to  be  restored.  \ 

Page  259. 


Robert  Calling's  Relict  against  Robert  Douglas's  Heirs. 

By  contract  of  marriage,  umquhill  Robert  Bailing  is  obliged  to  lay  out,  upon 
annualrent,  the  sum  of  10,000  merks,  and  take  infenment  to  himself  and  to  his 
wifi^,  in  conjunct  fee,  and  their  heirs  ;  so  oft  as  the  same  shall  be  redeemed,  so 
oft  to  re-employ  the  same.  The  money  was  bestowed  upon  the  lands  of  Amis- 
toune,  and,  after  Robert  Douglas  his  decease,  was  redeemed,  at  Whitsunday 
1628,  from  his  relict  and  his  heirs.'  At  the  time  of  redemption,  Robert  Doug* 
las*  heirs  being  minors,  their  tutors  offered  the  money  to  tne  relict,  she  finding 
caution  to  make  the  principal  sum  furthcoming  after  her  decease,  in  respect 
they  declared  they  coidd  find  no  good  to  take  the  money  for  the  annualrent. 
She  refuseth,  and  the  money  was  not  outted  till  Lammas  1628 ;  at  which  time 
1000  merks  was  gotten  waired,  and  other  3000  lay  dry  till  Martinmas.  The 
relict  charges  the  minors  and  their  tutors  for  her  annualrent  of  10,000  merks 
from  Whitsunday  16£8  till  Martinmas  thereafter,  as  they  who  were  obliged  to 
bestow  the  said  sum  after  the  redemption,  conform  to  the  contract.  The  defen- 
ders allege.  That  they  had  done  all  diligence  that  they  could  use,  and  could 
be  no  farther  astricted.  The  Lords  sustained  the  charge,  in  respect  of  the 
fm^said  diligencel,  for  the  term  of  Martinmas  ;  and  ordained  the  defenders,  in 
time  coming,  to  bestow  the  money,  or  else  to  pay  her  annualrent  for  the.  same. 

Page  261. 


flhe  Laird  of  Lenky,  Bailie  to  the  Burgh  of  Aberdeen,  against  The 

Vassals  of  the  Bishop. 

And  £  Vide  Procurator-Fiscal  of  Sanquhar  against  Andrew  Wilson,  9th  De- 
cember 1628],  sicklike,  unlaws  for  absence  from  bailies  of  regality^s  head-courts 
jmay  not  exceed  £10.  P(^g^  S69« 


1627.    January  13. 


against  The  Magistrates  of  Edinburgh. 


The  Provost  and  Bailies  of  Edinburgh  [were]  decerned  to  pay  the  debt  for  let- 
ting of  the  debtor  escape  that  was  put  in  the  ward  by  letters  of  caption  at  a  cre- 
ditor's instance,  although  it  was  alleged  that  the  Provost  and  haill  Bailies  were 
not  private  to  the  outtaking  of  the  person  warded,  but  only  two  of  the  bailies, 
that  were  his  friends ;  and  so  they  only  put  him  to  liberty,  and  should  be  sub- 
ject to  the  payment  of  the  debt,  at  least  should  be  first  discussed.  Notwith* 
standing,  the  llords  found.  That  the  haill  might  be  convened  at  the  instance  of 
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the  creditor,  and  these  that  were  guilty  of  die  escaping  may  pursue  their  col* 
leagues  for  their  relief. 

Page  US. 


1627,    January  14.    The  Heirs  and  Executors  of  the  late  John  Hay. 
Bond  moveable  cannot  be  adjudicate. 


Page  15. 


1627.    January  16.    Mr  John  Hamil^oune  against  The  Laird  of  Kilbaitii- 

MONTH. 

The  husband  and  his  wife  assign  to  a  creditor  the  sum  obliged  by  the  wif^^ 
father  to  the  cedent  by  contract  of  marriage^  and  thereby  ordained  it  to  be  em- 
ployed  to  the  behoof  of  the  two  married  persons  and  their  heirs.  The  assignee 
charges  for  the  tocher.  The  father,  promitter  of  the  tocher,  suspends;  sieg- 
ing, that  he  ought  not  to  make  payment  to  the  assignee ;  but  first  oimht  to 
have  the  conditions  of  the  contract  fulfilled.  The  Lords  suspend  the  tSiarge, 
and  ordained  the  suspender  to  have  the  conditions  of  the  contract  ftdfilled  to 
him  when  he  had  made  payment. 

Page  4^. 


1627.    February  1.    Scougal  against  Craigie's  Debtors. 

The  Lords  preferred  an  assignation  made  by  a  bankrupt  to  a  just  creditor, 
in  meditationefvgce^  to  an  arrestment  made  by  tne  other  creditors  of  that  same 
debt,  which  was  assigned ;  by  reason  the  said  assignation  was  intimated  to  the 
said  creditors  that  same  day  of  the  arrestment. 

Pageli. 


1627.    February  2.    Lewis  Somervill  against  The  Laird  of  Edmonstoune. 

A  REBEL  denounced  in  December  1624,  his  gift  of  escheat  is  taken  in  Au- 
gust 1625:*  the  donator  thereby  claims  right  to  the  haili  farms,  1625.*  The 
Lords  found  he  had  only  rieht  to  the  Whitsunday  term  or  half  term,  and  the 
rest  to  be  in  the  king's  haod,  while  a  new  gift  be  obtained  thereof. 

Pagem. 

•  16S5  in  M.S. 
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1637.    February  4.    M^Minairte  dgainst  Andrew  Coupar. 

• 

Comprising  must  proceed  upon  a  particular  charge  to  enter  heir  to  the 
lands  which  are  to  be  comprised,  after  sentence  be  obtained  against  the  ap- 
parent heir,  for  the  debt,  upon  a  general  charge  to  enter  heir  j  otherwise  the 

comprising  is  mill. 

Page  3S. 


1627.    February  8.     Sir  Robert  '        against  Jannet  Kerr. 

Summonses  for  delivery  of  writs  must  be  continued. 


Page  218* 


1687.    February  IS.        Kneilland  against  Baillzie. 

The  mother  gives^  up  inventory  of  her  husband's  gear,  and  confirms  her  bairns, 
being  minors,  executors.  She  is  pursued  as  universal  intromittrix,  and  excepts. 
There  are  executors  confirmed.  It  is  replied.  That  she  has  omitted  out  of  the 
inventory  sundry  particulars.  The  Lords,  in  respect  of  the  reply,  repel  the  ex- 
ception, and  sustain  the  reply  and  libel  against  her  as  universal  intromittrix,  if 
the  particulars  given  in  by  the  pursuers  were  intromitted  with  by  her  before  the 
connrmation ;  but  if  after  the  sgp»er  ^e  may  add  the  same  to  the  testament* 
The  reason  of  this  decisiop^'^ii  respect  i,'^  her  fraud,  used  in  the  ri^ht  upgiving 
of  the  inventory,  exxAy^^^i  omission  against  her  knowle<%e  and  oath. 

Page  101. 


1627.    February  14.  Guthry  against  Guthry. 

The  heir  of  a  curator  who  had  intromitted  with  sums  of  money  pertaining  to 
a  minor  may  be  pursued  for  annualrent  of  the  money  intromitted  with  by  him 
for  all  terms  after  the  decease  of  the  curator,  and  while  p&yment  be  made  of 
the  principal  sums. 

Page  28. 


1627.    February  14#  — —  against 


A  COMPRISING  alleged  ntdl,  because  it  was  deduced  upon  an  heritable  bond. 
This  allegeance  was  not  sustained  by  way  of  exception ;  but  the  excipient  is  or- 
dained  to  use  reduction. 

Page  Si!. 
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16^.    Fehruary  14«    William  Douglas  *^ai>t^/  The  Parishionbrs  of  Hat- 
mouth.     ^ 

Warning  made  at  Coldingham^  whereof  the  kirk  of  HayiEOutb  is  a  pendide, 
was  sustained  by  the  Lords,  although  the  wammg  was  not  made  at  Haymouthi 
notwithstanding  the  kirk  of  Haymouth  was  erected  by  the  king  into  a  parish  kirki 
and  the  same  was  planted  with  a  minister,  and  the  Word  and  sacraments  had 
been  used  there  divers  years  before  the  wamiiig  \^  because  no  new  parish  kirk 
'  can  be  erected  but  by  Act  of  Parliaments 

Page  110s 


1627.    February  16/   Lord  Sempell  against  Gavin  Blair* 

Lord  Sempell  pursues  Gavin  Blair  for  some  wax  and  paper,  as  the  blench 
duty  contained  in  the  defender's  charter,  for  the  space  of  divers  years  that  the 
same  had  been  unpaid.  The  defender  excepted,  that,  by  the  clause  ^^sipetattat 
tantum,'^  he  was  free  of  bygones.  The  Lords  found  the  exception  relevant,  and 
ordained  the  pursuer  to  require  yearly  at  the  tenot  conform  to  the  words  of  the 
charter^ 

Page  26c 


1627<    February  16«    Lawson's  Executors  against  Ki;.lews; 

The  executors  of  umquhill  Alexander  Lawson  in  London,  pursue  KiOews, 
as  debtor  to  the  defunct,  and  produce  the  extract  of  his  confirmed  testament 
after  the  English  form,  which  contains  no  inventory.  The  Lords  ordained  the 
pursuer  to  find  caution  to  warrant  the  defenders  at  all  hands,  or  to  prove  that 
the  extract  produced  was  according  to  the  form  of  England.. 

PageiSB^ 


1627.    February  24.  Kernockis  against  Knows; 

An  heritable  bond  may  be  pursued,  either  against  the  heir  or  executor  of  the 
debtor,  at  the  option  of  the  creditor. 

Page  15. 


1627.    February  34*    James  Mowat  (against  Davidsone; 
An  action  of  ejection  restricted  to  the  ordinary  duties,  and  possession. W^ 
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tained  by  the  Lords^  notwithstanding  of  the  act  of  prescription^  after  three 
years.  Page  68. 


1627.    Fehnmry  24.    The  Lairb  of  Innerleith  agcUnst  Lord  Halyrude- 

HOUSE. 

The  Laird  of  Innerleitii  craved  a  protestation  against  the  Lord  Halyrudehouse, 
upon  the  act  of  contumacy  4  which  the  Lords  would  not  sustain,  but  ordained  a 
copy  of  the  principal  summons  to  be  produced.  Page  I6I. 


1627.    March  2.    Thomas  Patjoune  against  Margaret  PAxaimE. 

The  Lords'  decreet,  given  for  not  conxpearance,  and  without  any  probation 
used,  found  null;  At  the  least,  not  respected  by  way  of  exception. 

Page  55. 


1 627.    March  3.         Agnes  Setton  against  Bowmaker. 

A  DONATAR  to  a  liferent  seeks  a  general  declarator.  Compears  a  creditor  to 
stay  the  declarator,  who  had  comprised  the  lands,  afler  the  reoellion,  for  a  debt 
preceding  the  same.  The  Lords  ordain  him  to  propone  all  the  defences  against 
the  special  declarator  j  but  repelled  them  hoc  loco. — Fide  Redemption  and  Re- 
movings.  Page  49. 


1627.    March  8.  Williamson  against  Collingtocn. 

A  cautioner  having  paid  the  debt,  cannot  charge  the  debtor  at  the  creditor's 
instance,  without  assignation  and  disdharge. 

The  Laird  of  Collingtoun  becomes  cautioner  in  a  testament,  wherein  three 
minors  are  confirmed  executors ;  in  the  which  testament,  two  curators  are  nomi* 
liated  to  the  minors  by  the  defunct.  The  curators  give  up  inventory,  and  find 
Collingtoun  cautioner,  that  the  goods  and  gear  given  up  in  the  inventory  should 
be  made  forthcoming  to  all  parties  having  interest.  The  gear  is  dilapidated, 
and  the  curators  become  non  ^ofoen(/o  ;— the  minors,  coming  to  perfect  ageu  pur- 
sue Collingtoun,  cautioner,  for  the  gear.  The  Lords  assoilyie  Collingtoun  rrom 
the  pursuit  at  the  executor's  instance ;  because  they  were  the  persons  who 
should  have  relieved  him  of  bis  cautionary.  Page  24. 


1627,    March  16.    John  Inglis  against  Gilbert  Kirkwood. 

.  An  action  of  spuilyiation  pf  teinds,  restricted  to  wroDgops  intromission,  sus^ 
tained  against  the  master  as  well  as  against  the  tenants,  both  stock  and  tdnd, 
and  had  intromitted  with  the  duties.  Page  216. 
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1627.    March  I7.    Earl  of  Lauderdalb  against  The  Laird  of  Craighau 

and  Lee  of  Broodwood. 

A  PARTY  being  infefl;  in  land,  and  he  and  his  authors  long  in  possession,  to 
the  which  land  another  party  pretended  right,  intending  to  serve  himself  heir  to 
some  of  his  predecessors  of  the  said  land ;  the  party  infefl,  and  in  the  posses- 
sion, obtains  a  decreet  of  the  Lords,  discharging  the  director  of  the  Chancell^ 
to  give  out  briefs,  and  the  sherifis  to  grant  services  of  briefs  to  the  other 
party,  until  he  that  M,ood  infeft  be  specially  cited  to  compear  in  the  said  service. 

Page  20. 
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1627#    March  27»  Arnot  against  Campbell. 

In  an  action  of  double  poinding,  the  letters  were  found  orderly  proceeded,  at 
the  instance  of  one  made  assignee^  by  an  excommunicated  person,  for  a  lawful 
debt,  and  onerous  causes,  albeit  the  assignation  was  made  aftef  the  excommuDi- 
cation. 

Pa^e  12. 


1627.    March  SO.    James  Clerk  against  Alexander  Bruce. 

A  CREDITOR  takes  a  dative  ad  omissay  and  pursues  for  gear  omitted  out  of  the 
other  two  testaments.  The  defender  craves  that  the  other  two  datives  be  dfo- 
duced  before  the  pursuer  get  process,  that  it  may  be  known  if  the  gear  libelled 
be  omitted.  The  Lords  found  process  at  the  pursuer's  instancQ,  upon  produc- 
tion of  his  own  dative. 

Page  9384 


1627.    June  16.    William  Mudie  against  The  Bailies  of  Montrose. 

The  Lords  found  the  letters  orderly  proceeded  against  the  Bailies  of  Mon- 
trose, for  not  delivering  to  William  mudie  his  charter  and  seasine,  confonn 
to  the  charge,  notwithstanding  they  produced  William  Mudie*s  discharge,  gnmt- 
ing  the  receipt  of  the  charter  and  seasine.  Which  discharge  the  Lords  found  null^ 
because  the  charge  was  circumvened  in  subscribing  the  same. 

Page  142. 


1627.    June  25.  William  Bruce  against  Sinclair. 

A  MAN,  whose  land  is  comprised  for  a  debi^  cannot  be  troubled  persojiaOy 
for  that  debt,  except  he  renounce  the  comprising. — 20th  Januaiy  1628,  Andrew 
Meldrum  against  WUliam  Gordon.  But,  if  the  compriser  cannot  get  possesaioD, 
the  comprising  stays  not  personal  execution* 

Pagediu 
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l6S7'    June^.    The  LAiBooflNCHEMEBTiNEd^dm/ The  Laird  of  Bogmilne. 

Thq  Laird  of  Inchemertine^  by  libel,  craved  that  a  commission  might  be 
granted  to  a  messenger  to  intromit  with,  shear,  lead,  and  win  the  corns  of  Bo^- 
milne,  who  was  fled,  and  bankrupt ;  and  to  deliver  the  same  to  him,  to  be  made 
forthcoming  to  all  parties  having  interest.  The  Lords  would  not  grant  commis- 
sion to  a  messenger,  but  to  himself. 


1627«    Jufy  6.  Janet  Rollo  against 


mm 


Janet  RoUo,  assignee  constituted  by  her  sister,  who  was  executor  confirmed 
to  her  mother,  pursues,  upon  this  assignation,  for  a  debt  owing  to  their  mother. 
The  action  is  intented  after  the  cedent's  decease.  The  Lords  will  not  sustain  ac- 
tion upon  the  assignation  made  by  Ihe  defunct^s  executor's  cedent,  except  sen-^ 
tence  had  been  received  against  the  debtor,  at  the  executor's  instance,  in  her  own 
lifetime ;  but,  to  supply  all,  the  Lords  ordained  the  assignee  to  confirm  herself 
executrix  to  her  mother,  and  the  process  to  Jy  over  in  the  meantime ;  and,  after 
the  confirmatioiiy  to  reform  the  summons. 

Page  72. 


1627*     July  7*         Kerb,  Tailor^  against  Ladt  Collington. 

A  creditor  of  the  jlefuact's  hasband  pufgueaJiis  relict,  as  executrix  for  the 
debt,  and  refers  the  same  to  the  relict's  oath ;  who  being  holden  pro  coTi/essa, . 
yet  the  Lords,  advising  the  cause,  find  this  probation  of  the  debt  will  not  infer 
(exoneration  to  the  executrix,  if  any  other  creditor  pursue ;  bat  the  Lords  or 
daiaed  her  to  pay  the  debt,  and  the  pursuer  to  find  caution  to  make  the  sum 
forthcoming  to  other  creditors,  as  law  wilL 

Page  73. 


1627.    Juh/9r  Moot  and  M^LivAB  ^A0t^  Dunbar. 

A  jVBtcuJL  act  of  an  inferior  judge  obHgea  no  more  than  the  assertion  of  a 
siqgle  notary. 

Page  1. 
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1627.    July  16.      Thomas  S:wintone,  Mimster.at  St  Coltham,  against  The 

Executors  of  his  Predecessor. 

By  Bcto£  Oena^Bl  AssemUy,  holdai  at  Monross,  28tli  June  lS95f  it  was  or- 
dainedi  if  a  niouter  deceases  any  time  befiore  Micbaehnas^  his  ezecators  ^^ball 
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have  all  his  stipend  of  that  year  wherein  he  deceases,  albeit  he  decease  in  Janu^ 
ary ;  and*  if  he  decease  after  Michaelmas^  his  executors  shall  have  the  whole 
stipend  of  that  year  wherein  he  deceases,  and  the  half  of  the  next  year.  Accord, 
ing  to  the  which  Act,  the  Lords  are  in  use  to  decide :  as  was  done  by  Mr  Tho. 
Swintone,  minister  at  St  Coltham,  and  the  executors  of  his  predecessors. 

Fage  131, 


1627.    July  18.'    The  Earl  of  Nidsdale  against  His  Vassals  and  Tenants. 

A  TENANT,  pursued  for  removing,  alleged.  That  his  master  was  not  warned, 
who  was  infeft  by  a  forfeiture  reduced.    The  Lords  repelled  the  allegeance, 
*  by  reason  the  forfeiture  was  unreduced. 


1627.    July  18.    Robert  Menteith  against  The  Town  of  Pearth. 

An  execution  of  a  charge  of  horning,  bearing  a  ticket  to  have  been  delivered 
by  the  messenger,  containing  the  substance  and  tenour  of  the  letters,  is  found 
null,  because  it  bore  not  the  delivery  of  an  authentic  copy. 

Page  85- 


1627.    Juh/  21.  Hamiltoune  fl^flin^/  M*Culloke. 

SicKLiKE,  \Vide  Hamilton  against  Brown,  1628,  January  11,]  except  seasine 
followed  within  a  term  after  the  comprising,  or  at  least  diligence^  led  on  by  the 
compriser,  within  that  space,  to  obtain  seasine,  the  denunciation  or  compnang 
hinders  not  another,  to  take  disposition. 

Page  53. 


1627.    July  24.  Drysdale  against  Drysdaxe. 

An  heritable  bond  comes  not  uAder  testament,  but  pertains  to  the  heir. 

Page  15. 


1627.    Juiy  26.  Arnot  against  Hay. 

A  GENERAL  declarator  of  a  man's  Jiferent  gives  no  action  of  removing  in  pre- 
judice of  another  who  had  obtained  himself  infefl  in  the  lands,  albeit  the  tenants 
made  payment,  voluntarily,  of  the  mails  and  duties  to  the  donatajr. 

Page  192- 


J 


1627-  AUCHINLECK.  237 


1627.    July  27.       '  Marjoriebanks  against     ■■   '      '  ■ 

A  WOMAN  may  not  be  compelled  to  fulfil  and  make  payment  of  any  bond 
made  by  her,  constants  matrimonio. 

Page  18. 


1627«     J^y  27*    Laird  Haddan  against  The  Ladt  Stainhouse,  and  Tweedy, 

Her  Son; 

A  SON,  being  in  the  house  with  his^  mother,  bruiks  a  going  mill.  The  mo- 
ther is  pursued  for  damages,  and  the  deed  proven  against  tier  son  j  but  the  mo^ 
ther  is  absolved,  notwithstanding,  as  not  answerable  for  her  son,  qtuaJiUm  cdu 
stet  esse  injamilia  patris  et  non  matris. 

Page  260. 


1627.     July  29.    The  Earl  of  Home  against  Sir  John  PeesTon. 

Two  persons  having  comprised  a  landj  they  both  take  seasine  in  one  day< 
The  Lords  grant  priority  according  to  the  hours  contained  in  each  seasine. 

Page  209* 


1627.     Ju^y  29.    Baij^ly  against  The  Ladt  Garvistoune. 

A  WOMAN,  being  a  widow,  is  summoned  by  the  first  summons.  She  is  mar- 
ried before  the  second  summons ;  and  her  husband  is  not  summoned  in  the  se- 
cond summons*.  The  Lords  will  not  give  process  while  the  husband  be  summon- 
ed* 

Page  26Q.  . 


1627.    March  30  and  July  30.    Chalmers  against  His  Debtors. 

A  PERSON  committed  to  ward,  seeks  liberty  super  icessione  bonorum,  or  else  9t 
modification  for  his  aliment ;  one  of  his  creditors  alleged,  that  he  can  seek  no 
benefit  of  the  law  so  long  as  he  remains  rebel  unrelaxed.  The  Lords  ordained 
Ihe  complainer  either  to  be  put  to  liberty,  or  to  have  40d*  in  the  day  for  his  ali« 
ment,  notwithstanding  of  the  homing. 

Page^4t8^- 
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1627.    Nwember  20.    Corsbie  against  Findlay. 

The  cadtioner  of  a  curator  may  be  decerned  at  the  instance  of  a  minor ;  but 
no  execution  should  be  granted  against  the  cautioner^  till  first  the  principalt 
viz.  the  curator^  be  discussed* 

Page9&. 


1627.    November  20.    Laird  Lockie  against  Cuninghame. 

A  BOND,  subscribed  by  two  notaries  and  three  witnesses,  found  null  by  reduc- 
tion ;•— because  it  wanted  the  four  witnesses  conform  to  tJbe  Act  of  Parliameut, 
James  VI,  Par..  6,  cap*  80.^ 

Page  142^ 


1627.    November  23.        Caruthers  against  Johnstoun. 

In  an  improbation,  the  defender  craves  a  diligence  for  writs  in  general,  b^ 
cause  the  summons  of  improbation  was  general.  The  Lords  would  not  sustain 
the  diligence,  except  the  defender  condescended  upon  the  particular  writs  to  be 
contained  in  the  diligence. 

Page  52. 


1627.    December  5.    Patrick  Findlay  against  The  Executors  of  Coesbie. 

A  CAt7TiOKER  of  a  curator,  pursued  by  minors,  alleged  he  cannot  be  pursued 
upon  the  act  of  curatory,  because  the  pursuers  had  other  curators  chosen  to 
them  of  before,  and  another  cautioner  found  by  the  former  act ;— -which  first  act 
of  curatory  behoved  to  stand,  while  it  had  been  reduced  conform  to  the  Act  of 
Parliament,  Mar.  Par.  6,  cap.  35*    The  L<H:ds  repelled  the  exception  hoc  loco. 

Page9&. 


IGSK7.    Dec€mberS.    Hdtoricx  against  Jamss  Dickson. 

The  husband  subscribes  a  charter  to  his  wife»  of  certain  laads,  stante  matfp 
momoy  but  gives  no  infeftment  stante  vita  ;  but,  after  his  decease^  she  introxnito 
with  her  husband's  writs,  and  finds  the  charter  amongst  the  rest.  The  hust^and'j 
brother,  succeeding  to  him  as  heir,  charges  the  relict  to  deliver  the  house  and 
place.  She  defends,  and,  moving  other  defences,  alleges,  that  she  should  htm 
by  virtue  of  the  said  charter.    It  was  repliedt  That  the  charter  was  never  de- 
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liveredy  nor  no  deasineifas  given  thereupon,  and  was  only  found  among  her  hua* 
band's  writs  by  her; — ^which  was  referred  to  the  defender.  The  Lords  re- 
pelled the  exception^  in  respect  of  the  reply. 

Page  260. 


1627.    December  6.    Laird  of  Bamff  against  His  Tenants. 

A  TENANT,  pursued  for  removing,  excepts,  He  is  tenant  to  another  who  is  heri- 
tably  infeft,  and  who  is  not  warned.  The  pursuer  replies.  That  the  exception 
is  not  relevant,  except  he  allege  that  his  master  is  heritably  and  lawfully  infeft. 
It  is  answered  by  the  defender,  that  he  cannot  dispute  upon  the  validity  or  in« 
validity  of  his  master's  right  The  Lords  found  the  exception,  relevant,  if  he 
will  allege  that  his  master  is  heritably  infeft. 

JVbfo,  If  it  be  not  kirk  lands. 

^  Pa^e  190. 


1627*    December  6.    The  Laird  of  Bamff  against  His  Tenants. 

A  TENEMENT  in  Dumbar  is  comprised  there,  and  the  compriser  admitted  to 
possessioh  thereof  by  the  bailies,  and  uplifts  the  mails  t  Within  one  year  the 
tenant  removes ;  and  the  house  being  void,  one,— who  pretended  a  base  infeft- 
ment  of  the  said  tenement,  and  prior  to  the  comprising  granted  by  him  from 
whom  it  was  comprised,  as  also,  who  had  the  gift  of  his  liferent  from  whom  the 
tenement  was  comprised,  and  general  declarator  thereupon  obtained  before  the- 
comprising,— enters  to  the  possession  of  the  house,  hrevi  manu,  but  any  order  or 

J>rocess  oilaw.  The  compriser  warns  him,  and  pursues  for  removing.  He  de- 
ends  himself  by  his  infeftment  anterior  to  the  comprising ;  together  with  the 
gift  of  liferent  and  general  declarator  now  clad  with  possession.  The  Lords 
decerned  him  to  remove,  in  respect  of  the  comprising  and  possession  following 
thereupon. 

Page  190. 


1627«    December  8.  SMrrn  against  Weddear. 

A  CAUTIONER. being  charged  upon  a  registrate  bond,  containing  the*  sum  of 
300  merks,  he  suspends ;  suleging  the  bond  null,  being  subscribed  by  a  notary : 
The  charger,  to  supply  tlie  fault,  is  content  to  refer  to  the  defender's  oath,  that 
he  gave  command  to  the  notary  to  subscribe  the  bond.  The  suspender  duplied. 
Not  relevant  that  he  gave  command  to  subscribe  a  bond  that  is  null  by  Act  of 
Parliament,  except  he  say  expressly  that  he  became  cautioner  for  the  sum* 
Which  last  part  of  the  duply,  the  Lords,  only,  sustained. 

Pagel4i2. 
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1627.     December  II  and  12.    Falconer  against  Beatoune, 

•  ■ 

An  assignation  made  by  a  Scots  pierchant,  who  had  dwqlt  long  in  GermaDy, 
is  quarrelled  by  the  debtors,  who  were  pursued  for  the  sum.  They  alleged  the 
assignation  was  null,  as  wanting  witnesses ; — to  the  which  it  was  alleged,  the 
assignation  was  made  in* Dutch,  after  the  form  used  in  Germany,  where  the  ce- 
dent dwelt.  The  Lords  sustained  the  assignation  ;  the  pursuer  either  proving 
the  custom  of  the  country,  or  finding  caution  to  warrant  the  debtor  at  all  hand& 
1 1  th  December  1 627. — 

In  the  same  case,  it  was  alleged  for  Beatoune,  that  the  debt  contained 
Jn  his  father's  bond,  which  was  heritable,  and  for  which  he  was  pursued  as 
heir  to  his  father,  by  the  said  Palconer,  heir  to  the  said  assignee,  could  not 
appertain  to  the  assignee's  heir,  but  to  her  executor;  because,  although 
the  bond  be  heritable,  yet  the  assignation  made  it  moveable,^  and,  conse- 
quently,  to  appertain  to  the  executors.  The  Lords  repell  the  allegeance,  and 
find,  that  the  assignation  does  not  alter  the  nature  of  the  bond.— ^12M  Lecm- 
ier  .1627,  ut  ^pra ;  and  ISth  March  1629,  Cant  against  Edgar. 

Tage  13. 


1627*    December  IS.        Hepburk  against  Leith. 


A  BOND  vitiated,  by  some  appearance,  in  the  sum,  is  ordained  to  be  proven 
some  other  adminicle. 

JPage  15, 


1627.    December  13.    Rae  against  The  Bailie  of  Lanerick. 

The  bailies  of  Lanerick  being  charged  to  enter  one  heir  to  a  tenement  of 
Jand,  who  was  served  and  retoured  heir  to  bis  goodsir,  of  the  said  tenement, 
suspend  the  charge  j  and  a  third  party,  compearing  for  his  interest  in  the  suspen- 
sion,  alleges.  That  the  bailies  cannot  enter  him  that  charged  to  the  said  tene- 
ment, because  the  charger's  father  was  infeft  in  the  said  tenement,  and  had 
disponed  the  same  to  the  excipient^  who  stood  presently  infeft  therein,  so  that 
the  service  was  erroneous  in  serving  him  to  his  goodsir,  and  missing  his  father, 
who  was  infeft.  The  Lords  found  the  letters  orderly  proceeded  against  the  bai* 
lies,  upon  the  retour,  and  ordained  them  to  enter  the  charger  sdloo  jure  cu- 
jtisUbet.  And  if  the  party  who  compeared  for  his  interest,  was  pursued  or  trou- 
bled, he  might  defend  upon  his  own  right. 

Tage9Q, 


1627.    December  13.    .    Anderson  against  Gudlene. 
A.  DECREET  given  by  the  commissary  of  St  Andrew's,  in  time  of  vacance,  with- 
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out  any  dispensation  specified  in  the  decreet^  if  the  same  be  given  by  not  Gom«> 
pearance^  is  null  j  but,  if  it  be  given  inforo  contradictorio^  it  will  stand. 

Page  142. 


1627.     December  9n^  ■  againft  • 


A  MAN,  being  sick,  makes  an  assignation  to  his  bairns  of  a  bond  owing  to  him, 
whereof  intimation  is  made  to  the  oebtor.  The  cedent  recovers,  ana  charges 
for  the  sum  at  his  own  instance ;-— the  debtor  suspends,  upon  a  double  poind- 
ing, viz.  the  father,  maker  of  the  assi^ation,  and  the  bairns,  who  were  made 
assignees,  and  the  assignation  intimated*  The  Lords  ordained  the  father  to  be 
answered* 

Page  13. 


1628.    January  11.    The  Relict  of  Sir  William  Sharp  of  Bandoche  against 

John  Sharp,  Her  Son. 


The  relict  of  Sir  William  Sharp  of  Bandoche,  Knight,  and  Sir  ■  ■  ■ 
Sinclair,  her  spouse,  for  his  interest,  charge  John  Sharp,  her  son,  and  heir  to 
bis  father,  to  fulfil  her  the  conditions  contained  in  her  contract  of  marriage. 
The  failyies  were  }-~that  seeing,  by  contract,  her  umquhile  husband  was  obliged 
to  infeft  her  in  the  lands  of  Bandoche,  and  to  warrant  the  said  lands  to  be  worth 
to  her,  during  her  lifetime,  8  chalders  of  victual  of  free  rent ;  and,  since  the  de- 
cease of  her  husband,  she  has  been  compelled  to  pay  taxation,  and  the  duty  of 
the  tack  of  the  teind,  and  the  augmentation  of  4  bolls  victual,  imposed  by  the 
prelate  upon  the  teinds,  whereby  ner  rental  of  8  chalders  of  victual  was  dimi- 
nished. The  Lords  suspended  the  letters,  simpUciter,  for  the  taxations  bygone 
and  to  come,  which  the  lady  liferentrix  ought  to  pay  out  of  the  rent,  except  the 
contrary  had  been  expres^y  set  down  in  her  contract ;  as  also,  suspend  the 
letters  for  the  tack-duty  ana  augmentation  for  all  years  preceding  the  charge ; 
and^  in  time  coming,  ordains  John  Sharp  to  relieve  nis  mother  for  the  tack-duty 
and  augmentation. 

Page  43. 


1628.    January  11.        Mark  Hamiltoun  against  James  Browne. 

A  creditor  denounces  the  debtor's  lands  to  be  apprised :  Upon  the  same 
day,  another  creditor  gets  disposition  made  to  him  of  the  same  lands  heritably. 
The  Lords  prefer  the  disposition,  and  infeflment  following  thereupon,  clad 
with  possession,  to  the  denunciation,  seeing  no  inhibition  was  served  at  the 
compriser's  instance. 

Page  53. 
Hh 
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1628.    January  IS.    The  Laird  of  Gleghori^  against  His  Tenants. 

Tenants  are  never  thought  to  be  in  rmlajide  to  pay  their  duties  to  the  master, 
albeit  he  has  been  year  and  day  at  the  horn,  and  his  liferent  disponed  to  a  do- 
natar,  who  has  only  obtained  a  general  declarator  thereupon.  But,  after  the  cita^ 
tion  in  the  special  declarator,  they  may  not  pay  to  any  other  but  to  the  donatar. 

[Vide  infra,  9Qth  February  1628.] 

Page^. 


1628.    January  \3.  Grissall  Hat  against  Lord  Hat. 

A  wiFE^s  disposition  cannot  work  in  prejudice  of  her  husband  ;  neither  can 
any  promise  made  by  her,  stante  matrimoniOf  work  agsdnst  herself,  if  she  survive 
her  husband.  PageZGO. 


1628.    January  14.  The  Laird  of  Ayton  against  Row. 

A  COUNT,  filed  and  subscribed  by  a  master  and  his  chamberlain,  wherein 
the  master  rested  to  the  counter  a  certain  sum  of  money ;  for  the  which  the 
master  being  pursued,  alleged  the  count,  which  extended  to  £1000,  want- 
ed witnesses,  and  therefore  not  obligatory.  The  Lords  repelled  the  exc^tioDi 
except  the  master  would  deny  that  he  haa  subscribed  the  count 

Page97^ 


1628.    January  17*  Campbell  against  Campbell. 

A  PARTY,^  as  apparent  heir,  pursues  for  delivery  of  writs  of  certain  lands.  It 
is  answered  by  the  defender.  That  he  has  best  nght  to  the  evident ;  seeing  the 
pursuer's  father,  to  whom  he  is  apparent  heir,  was  bound,  by  contract,  to  infcft 
the  defender  in  the  said  lands  by  two  infeflments,  one  to  be  hoiden  of  himself 
and  another  of  the  superior.  To  the  which  it  was  replied.  That  the  defender 
had  accepted  a  feu-charter,  to  be  hoiden  of  the  pursuer's  father  and  his  heiis, 
and  so  had  taciti  passed  from  the  contract.  The  Lords  ordained  the  evident 
to  remain  with  the  defender,  notwithstanding  of  the  acceptation  of  the  fen- 
charter  ;  seeing  the  defender  might  yet  charge  for  the  infeftment  to  be  hoiden 
of  the  superior.  .  Page  27* 


1628.    January  I7.    The  Heirs  of  the  Laird  of  Reidhall,  Supplicants. 

The  Lords  use,  at  the  supplication  of  the  heir,  to  give  commission  to  take 
up  inventory  of  l^e  defunct's  gear  and  plenishing,  but  not  to  intromit 

^  Page  lot 
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1628.    January  19*    Seattoun  against  Seattoun  of  Schithm. 


A  LICENCE  granted  to  an  executor-dative,  to  pursue  for  mails  and  duties 
owing  to  a  defunct,  who  deceased  a  Ions  time  before,  is  not  found  a  suffi- 
cient title  to  instruct  a  pursuit  against  the  heir  of  the  defunct,  except  the  pur- 
suer also  produce  the  defunct's  sasine.  "       Page  72. 


1628.    January  23.    John  Paterson  and  His  Curatobs  (gainst  Mawchan. 

Four  bairns  are  confirmed  executors  to  their  father.  Three  of  them  decease ; 
and  the  fourth  bairn  survives  the  rest ;  and,  with  consent  of  her  curators,  sum- 
mons him  who  was  last  tutor  to  the  whole  bairns,  to  make  count  of  his  intromis- 
sions. The  tutor  alleges  that  he  could  not  make  count  to  the  pursuer,  but  on- 
ly of  so  much  as  concerned  her  part,  seeing  the  rest  of  the  bairns,  who  were  de^ 
ceased,  had  other  executors  who  might  convene  him  for  a  new  count.  The 
Lords  found.  That  he  ought  to  make  the  count  of  the  whole,  that  it  might  be 
known  what  was  due  to  the  pursuer  for  her  own  part ;  and  reserved  to  him  his 
defences,  after  count,  concerning  those  parts  which  pertained  to  the  other  three 
bairns.  Page  27* 


1628.    January  25. 


against 


* 

A  MINOR  being  charged  to  enter  heir,  and,  upon  the  charge,  decreet  being  re- 
covered against  her,and  being  charged  upon  the  decreet;  suspends,  that  she,  being 
minor  when  she  was  charged  to  enter  heir,  and  wanting  curators,  could  not 
make  a  lawful  renunciation ;  but  now  was  content  to  renounce,  re  Integra.  The 
Lords  permit  her  to  renounce,  by  way  of  exception,  she  proving  her  minority ; 
although  it  was  not  usual,  before,  to  be  granted  in  the  like  causes,  but  by  way  ^ 
reduction.  Page  SOi. 


1628.    January  14  and  26.    John  Adie  against  John  Gray. 

The  son  is  pursued  as  intromitter  with  his  fathei^s  goods  and  gear,  at  the  in- 
stance of  one  of  his  father's  creditors*  Post  litem  intentam^  he  confirms  himiself 
executor,  before  year  and  day  expire,  and  alleges  he  ought  not  to  be  pursued 
as  intromitter,  but  as  executor ;  and,  therefore,  should  have  ben^kium  inventariL 
The  Lords  sustain  action  against  him  as  executor,  and  not  as  universal  intro- 
Viitter. — 14M  January  1628. 

In  the  same  cause,  John  Adie  foresaid  pursues  John  Gray,  for  a  debt  owing 
b^  him  to  the  defunct.  John  Gray  alleges  that  he  has  confirmed  the  testament 
within  year  and  day,  and  that,  in  this  testament,  he  has  confirmed  himself  exe- 
cutor dative,'  as  a  creditor ;  being  bound  foi  sundry  debts  for  his  father,  where- 
of the  terms  of  payment  are  past  before  the  pursuer  intented  his  action,  and  were 
paid  by  him  sinsyne ;  which  debts  did  exhaust  the  whole  inventory.  The  Lords 
Sustained  the  exception  for  the  debts  paid  before  the  intenting  oi  the  pursuer's 
summons.— 26/A  January  1628.— [&e  2d  February  1628.]  Page  72. 
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1628.    January  2&    Drum  agamst  His  Tbkants  of  Cokcarbis. 

TfiNAKYs  pursued  for  spuilyie  suffer  decreet  to  pass  itgailist  them,  as  holden 
pro  confesso ; — they  suspend,  that  the  libel  was  exorbitant,  and  that  it  coDtain* 
ed  wheat  and  pease,  where  never  any  were  sown  in  that  ground,  and  desired  to 
be  reponed  to  their  oath.  The  Lords,  out  of  consideration  of  the  exorbitant 
quantity  and  untrue  quality  of  the  corns,  ^ave  it  to  the  pursuer's  option,  either 
to  repone  the  defenders  to  give  their  oaths,  or  else  to  the  pursuer  to  give  his 
own  oath  de  cteduUtate. 

Page  305. 


1628.    Januart/  28.    Wilson  against  Knave,  or  Gibson  against  Howie. 

Two  parties  having  submitted  the  questions  betwixt  them  to  one  that  was  a 
notary,  the  said  notary  subscribes  the  commission,  at  command  of  the  parties,  fw 
thtem,  and  likewise  the  blank  whereinto  the  decreet-arbitral  pronounced  by  him 
was  inserted ;  and  one  of  the  parties  being  charged  to  fulfil  the  decreet,  which 
contained  the  sum  of  40  merks,  to  be  paid  to  the  other,  he  suspends, — ^alle^g 
the  decreet  to  be  null,  as  proceeding  upon  a  submission  submitted  by  him  who 
was  chosen  judge.  The  Lords  sustained  the  decreet,  in  respect  of  the  small  im- 
portance of  the  matter.  Mid  o£  thie  place  where  it  was  subscribed,  being  in  laad- 
ward,  where  other  notaries  could  not  be  bommodiously  had  for  the  time. 

Page  lis. 


1628.    February  2.  ■  against  ——*——, 

If  a  tacksman  of  teinds  has  been  in  possession  of  leading,  yet  hath  been  ten 
or  twelve  years  out  of  possession,  he  may  not,  brevi  manu,  repossess  himself  by 
virtue  of  that  tack.  Page  2l6. 


16S8.    February  2.  JSdie  against  Gray. 

A  cREBrroR  pursuing  an  intromitter,  who,  after  the  creditor's  citation,  had 
confirmed  the  testament  as  a  creditor,  alleging  the  defunct  to  be  justly  owing  to 
hini  as  much  as  the  year  contained  in  the  testament  would  extend  to,  and  so 
had  a  good  reason  to  retain  the  gear  intromitted  with  by  him,  for  satisfaction  of 
his  own  just  debt ;— the  creditor,  pursuer,  in  respecft  of  the  diligence  and  cita- 
tion before  the  confirmation,  alleges  he  ought  to  be  preferred.  The  Lords  or- 
dained the  pursuer  that  used  citation  before  the  confirmation,  to  have  the  debt 
paid  to  him,  pro  rata  with  him  that  confirmed.  The  Chancellor's  vote  de- 
cided cause.— [5ec  9s6th  January  1628.] 

Page  lot 
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1628.    February  5.    The  Earl  of  Makr  against  His  Vassals  of  Mark. 

In  iifimobfttionsy  certificatioD  cannot  be  granted  for  evidente  not  contained  in 
the  inciaent    But  the  &ame  must  lie  over  till  the  incident  be  concluded. 

Fagedh 


16S8.    February  9.  ■  against  . 

If  4  Stranger  pursue  a  Scotsman  before  the  Lorda^  and  the  defender  has  an 
action  of  reconvention  against  the  stranger^  the  pursuer  or  bis  procurator  must 
find  caution  to  this  same  judgment  where  he  pursues. 

Page  S14. 


1628.    February  11.        Kilgour  ^fl»w^  Thomson. 

In  an  aatiod  of  donUe  poinding  of  the  mails  and  duties  of  a  tenraMnt,  set  in 
tack  and  assedation  to  a  tenant ; — ^the  one  party  alleges  that  he  has  best  right  to 
die  mails  and  duties^  because  b^  contract  made  betwixt  htm  and  ^be  heritor  of 
die  said  tenement,  he  is  to  be  infeft  in  an  annoalrent  furtfa  thereof  The  other 
party  pretends  better  right,  because  he  is  specially  assigned  to  the  said  mails  and 
duties  by  the  heritor,  and  his  assignation  duly  intimated  before  the  alienation  of 
the  said  annualrent ;  at  the  least,  before  the  infeftment  was  taken  thereupon. 
The  Lor<k  preferred  the  assignee  aa  having  a  more  real  right. 

Page  13. 


1628.    February  11.    The  Minister  of  Stitchell  against  The  King's  Advo* 

CATE. 

A  viNisTER  'being  presented  to  the  vicai^age  of  his  kirk,  and  having  his  manse 
and  glebe  of  four  acres  of  land  designed  to  him,  craves  the  feu-duty  of  the  rest 
of  the  glebe  set  in  feu  before  the  Act  of  Annexation,  as  pertttning  to  him  by  his 
|iresentation  to  the  vicarage.  The  king's  advocate  contends,  that  the  duty  per- 
tains to  the  king,  seeing  the  minister  has  his  glebe.  The  Lords  found  the  feu* 
duty  pertains  to  die  king. 

Page  83. 


m    '■»■ 


162S.    February  11.    CioMT,  in  Monroe,  against  Mkivill. 
A  PARTY  having  agreed  upon  the  price  of  a  tenenlent,  and  a  blAfik  being  sub- 
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scribed  by  both  the  parties,  and  delivered  to  a  derk  to  be  filled  up  mlii  the  ar- 
ticles given  to  him  by  the  said  parties,  and  the  buyer  entering  to  the  possession 
of  the  said  houses  by  casting  down  some  parts  thereof,  and  reedifying  the  same, 
desires  to  have  the  bargain  dissolved ;— -Alleging,  He  had  locum  penitentitjet  ^idt- 
ing  he  had  made  no  use  of  the  house,  but  had  it  better  nor  he  found  it,  which 
he  was  content  to  quit  i  and  that  the  blank  was  no  perfect  bargain.  The  Lords 
found,  he  might  not  repent  him. 

Page  150. 


1638.    February  IS.    Johk  Stewart  against  His  Vassals  of  Colbinghahe, 

in  his  Improbation. 

Confirmation  of  feus  by  the  Pope  or  his  legates,  without  production  of  the 
commissions,  is  found  a  sufficient  right. 

Pi^e  81. 


1628.    February  14.    Mr  William  Jamison  against  Sir  John  Kerr* 

Decreet  conform  and  letters  conform,  give  a  kirkman  interest  to  pursue  re- 
duction of  tacks  set  by  his  predecessors,  without  production  of  his  presentation. 

Page  186. 


1628.    Febrmry  14.    The  Laird  of  Laminotoun  against  His  Mother. 

Ladies  fall  not  a  terce  of  feu-duties,  nor  of  coal-heughs,  but  to  her  own 
terce. 

Page  236. 


1628.    February  15.    Home  against  Home  of  Rej^ton. 

The  executors  pursuing  for  a  certain  sum  of  money  addebted  for  the  price  of 
land  peaceably  bruiked  by  the  buyer,  and  for  the  annualrents  of  the  said  sum 
since  the  buyer's  intromission  with  the  land ; — the  Lords  found  the  annualrents 
due  for  the  money  which  was  the  price  of  the  lands. 

Page  150. 


1628.    February  16.    The  Creditors  of  James  Btres  against  John  Btres. 

One  Marishal  is  addebted  to  John  Byres  a  certain  quantit)r  of  bear  bought 
from  him  j  and  for  payment  thereof,  maKes^  on  his  deathbed,  a  bond  to  the  said 
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John  of  L.1000  for  the  said  bear.  John  Byres  confirms  himself  as  executor  ere 
ditor  and  intromitter  with  the  defunct's  goods  and  gear ;  other  Creditors  pursue 
him^  as  executor,  for  the  debt  owing  to  them  by  the  defunct,  and  allege  the 
bond  on  deathbed  to  be  null,  at  the  least  not  valid  to  exclude  them  from  get- 
ting payment  of  their  debt  ffro  rata.  He  alleged,  he  has  most  cause  of  reten- 
tion, because  of  the  bond  given  to  him  for  Ms  just  debt  The  Lords  sustained 
the  bond  and  clause  of  retention* 

Fage  73. 


1628«    February  16.    John  Abchibald's  Cbeditors  against  His  Relict. 

IJMauHiLE  Mr  John  Archibald  his  wife  is  pursued  by  certain  of  her  husband 
his  creditors,  for  certain  household  gear  arrested  in  her  hands,  pertaining  to  her 
umquhile  spouse ;— she  alleges.  That,  by  her  contract  of  marriage,  her  husband 
was  bound  to  lay  out  2000  merks,  wherein  he  was  obliged  to  infeft  her  in  con- 
junct fee,  whicn  was  not  done ;  and  that  she  had  transferred  this  contract 
against  her  husband's  executors ;  and  so  had  just  cause  of  detention  of  her  do- 
miciles for  implement  of  a  part  of  her  said  contract  of  marriage.  Which  excep- 
tion the  Lords  found  relevant. 

Page  260. 


1628»    February  91.    Cok  stable  of  Dundee  Ag'am^/ Dr  Blair. 

Ai7  assignation  to  a  bond  made  by  a  superior  to  infeft  the  cedent,  will  not  de- 
fend the  assignee  in  a  removing  pursued  by  the  said  superior  against  the  as- 
signee's tenants. 

Page  IS. 
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1628.    February  21.    The  Laird  of  Monimusk  against  The  Laird  of  Pit- 

TARRO. 

The  Laird  of  Monimusk  pursues  the  Laird  of  Pittarro  to  exhibit  and  redeliver 
to  him  certain  bonds  in  favour  of  his  own  bairns,  which  he  delivered  to  the  said 
Laird  of  Pittarro  in  keeping.  The  defender  alleges  that  the  summons  was  not 
relevant :  Seeing  the  bonds  were  made  in  favour  of  bairns,  thev  ought  not  to  be 
redeJivered  back  again,  to  their  prejudice.  The  Lords  found  the  summons  re- 
levant for  exhibition^  reserving  defences  against  the  delivery. 

Page  70. 
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169&    Fehruary^Q.         Hugb  Ross  o^omtf  Smith. 

In  a  decreet  before  the  commissaries  ci  Dunkeld,  sAOthw  decree  is  trans&r« 
red,  and  arrested  goods  decerned  to  be  forthcoming  i  which  is  not  siurtained  by 
the  Lords,  but  decenieci  ni4)>  because  of  the  contusdctti  of  the  two  decreet  in 
one.  Pog6  55. 


1628.    February  26.    Anderson  against 


A  CREDITOR  arrests,  and  pursues  to  make  the  arrested  goods  forthcoming; 
compears  the  donatar  to  the  de][>tor's  escheat,  who  had  obtained  only  a  general 
declarator  before  the  arrestment    The  lK>rds  {^referred  the  donatar. 

Page  62, 


y . 


ANBfiEw  Mauld  of  Tu 

of  Eglisgreig. 


Andrew  Mauld  of  Tuildie  having  a  pension  granted  to  him  out  of  the  Priory 
of  St  Andrew's,  cum  potestate  transjtrendi^  he  transferred  the  pension  in  the 
person  of  his  son,  being  a  minor^  and  in  his  own  lifetime  raised  summons  against 
the  parishioners  of  Egui|greig,  out  <^  the  lands  whereof  the  |)eiision  WI13  graotedi 
to  hear  and  see  letters  conform  granted  to  his  son  upon  his  translation.  The 
£itiber  dies  before  decreet  be  obtained ;  hi^  son  insists  to  ae^  letters  c<»fonn : 
die  parishioners  allegingt  thitt,  notfvithstanding  of  the  alleged  translatioo,  yet 
the  father  remained  in  possession  during  his  lifetime  ;  and  so  the  traAslatkHi  wift 
null,  as  was  found  in  the  like  action  betwixt  the  Bishop  of  Aberdeen  and 
Douglas,  where  the  translation  of  the  pension  was  found  null,  because  the  prin- 
cipal party  remained  in  possession  during  his  lifetime.  Tp  the  which  it  was  re- 
plied. That  the  pursuer  being  minor,  his  father's  intromission  as  administrator 
could  not  prejudge  his  translation ;  and  farther,  this  action  was  intented  in  bis 
father's  lifetime.  And,  as  to  the  practique,  it  metts  not,  for  that  translation 
of  Douglas  was  to  a  stranger,  and  one  of  perfect  age ;  and  this,  to  a  minor,  and 
the  son  of  the  pension^^^    The  Lordfi  granted  letters  conform. 

Page  161* 


• 


1628.    February  9Q.    John  Coi^quhoun  against  Wardeofiu 

Wardrope  being  served  idiot,  his  uncle  serves  himself  tutor  to  him ;  but 
finds  not  caution  within  year  and  day.  John  Colquhoun,  brother-in-law  to  the 
idiot,  takes  a  tutory  from  the  king,  jwhereby  he  thought  to  exclude  the  tutor-in- 
law,  who  had  not  round  caution.  The  brother  of  the  idiot  being  thirty  years  of 
age,  thinking  to  be  preferred  before  all  others,  raises  a  brieve  out  of  we  books 
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of  Glasgow's  chancellary,  to  be  served  tutor-of-law  to  his  brother,  the  idiot, 
before  the  bailie  of  tJie  regality  of  Glasgow.  The  tutor-dative  raises  advocation 
of  his  intended  service,  for  two  reasons :  Into.  Because  ttUorem  habenti  non  daiur 
tutor.  2do.  Because  the  bailie  has  behaved  himself  partial  in  this  matter.  The 
Lords,  albeit  they  be  not  in  use  to  advocate  brieves,  yet  thought  meet  to  stay 
the  service,  •  that,  in  respect  of  the  novelty  of  the  case,  the  cause  might  be 
first  disputed  before  them,  whether  or  no  the  brother  might  seek  to  be  served 
tutor  after  the  king  had  made  a  lawful  tutor-dative  ;  and,  if  they  found  the  bro- 
ther should  be  preferred,  then  they  would  remit  the  service  to  be  ended  before 
the  bailies  of  the  regality,  or  in  case  he  were  suspended  before  the  commissary 
or  other  commissioners. — l6th  February  1628.  After  the  cause  was  reasoned  in 
the  Inner- House,  at  large,  the  Lords  remitted  the  service  to  the  Judge-Ordinary, 
according  to  the  common  foVm  of  remits  j  but  ordained  the  parties  to  have 
an  extract  of  the  Lords'  interlocutor  apart. — ^th  February  1628. 

Pages. 


1^28.     February  99.    The  Laird  of  Gleghorn  against  His  Father's  Tenants. 

A  DONATAR  to  a  liferent,  having  obtained  a  general  declarator,  and  having  ar- 
rested, in  the  rebel's  tenants'  hands,  their  mails  and  duties,  pursues  them  for 
the  same  by  a  special  declarator ; — ^the  tenants  allege.  That  they  had  paid  the 
mails  to  their  master,  before  the  arrestment.  It  was  replied,  Their  payment 
before  the  term  could  not  be  allowed.  The  Lords  repelled  the  tenants'  allege- 
ance,  in  respect  of  the  reply. — [^Vide  supra,  13th  January  1628.]1 

Page  62. 


1628.    March  S;    Janet  M*Math  against  The  Laird  of  Brigtoun's  Heir. 

Janet  M 'Math  being  made  assignee  to  a  contract  passed  betwixt  umquhile 
Mr  Alexander  King,  on  the  one  part,  and  the  Lady  Brigtoun  and  her  son,  on  the 
other  part ;  she  being  tutrix  to  ner  son,  and  liferentrix  of  the  land  out  of  which 
the  annualrent  of  L.lOO,  redeemable  by  L.1000,  was  to  be  paid  to  the  said  um- 
quhile Mr  Alexander ; — the  said  Janet,  assignee  foresaid,  obtained  this  contract 
transferred  against  the  heirs  of  the  Laird  of  Brigtoun ;  and  thereupon  comprises 
and  charges  for  the  haill  sum  of  L.IOOO,  and  for  the  haill  byruns  since  the  date  of 
the  said  contract.  It  was  alleged  by  the  defender,  That  she  can  charge  for  no 
more  than  she  has  comprised,  viz.  the  sum  of  L.1000,  and  for  the  annualrent 
thereof  since  the  comprising.  The  Lords  sustained  the  charge  for  the  haill,  aye 
and  while  she  be  paid  of  her  sums  contained  in  her  comprising,  and  annualrent 
thereof. 

[/(/em,  Jean  Ogilvie  against  Laird  Ogilvy,  ISth  December  1630.] 


Page  34. 
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1628.    March  4.         Forrester  against  George  Clerk. 

George  Clerk  is  decerned  to  pay  annualrent,  albeit  the  bond  bears  no  an- 
nualrent,  because  he  was  in  use  of  payment  thereof  for  the  said  sum  six  or  seven 
years  before. 

Page  9* 


1628.    February  29,  and  March  4.    James  Maxwell  against  The  Laird  of 

Westraw. 

In  the  improbation  pursued  by  James  Maxwell  against  the  Laird  of  Westraw, 
for  the  lands  of  Glendinning, — the  Lords  found.  That  no  bonds  nor  obligations 
were  necessary  to  be  produced  but  those  whereupon  inhibition  or  real  rights 
proceeded. — 9Qth  February  1628.  Iteniy  Discharges  of  blank  sums  cannot  be 
produced  by  a  singular  successor.  Item^  No  apprisings  can  be  produced,  but 
mfeftments  following  thereupon  allenarly.  Item^sHo  retours  nor  services  older  than 
the  year  of  God  1544,  at  which  time  the  registers  were  burnt,  the  parties  giving 
their  oaths  that  they  have  none  in  their  own  hands.  IterUi  Retours  made  since 
1544  should  be  produced,  although  it  was  alleged  that  they  were  registrate  in 
Chancellary }  for,  by  that  argument,  charters  registrate  in  the  Chancellary  should 
not  be  produced. — Ibid.  Item^  No  decreets  nor  contracts  registrate  in  the  books 
of  Council  should  be  called  to  be  produced.  Item^  If  the  defender  alleges,  that 
he  has  an  older  right  than  the  pursuer  produces  for  his  title  and  interest,  he  must 
first  produce  the  said  alleged  elder  right  before  his  allegeance  be  found  relevant 
j^Ibid. 

Item,  In  the  said  action  it  was  alleged,  That  James  Maxwell,  donatar  to  the 
forfalture  of  the  Lord  Maxwell,  could  not  compel  the  Laird  of  Westraw  to 
produce  his  rights  of  the  lands  of  Glendinning,  as  pertaining  to  the  king  by  the 
xorfalture,  except  some  right  were  produced  where  the  Lord  Maxwell  had  right 
to  the  said  lands  j  for  the  Act  of  Parliament  made  in  anno  1584,  anent  the  nve 
years*  possession,  could  not  compel  Westraw  to  produce,  seeing  there  was  no 
declarator  passed  upon  the  Act,  neither  could  be,  till,  by  an  inquest,  it  were  found 
that  the  Lord  Maxwell  was  reputed  heritor  of  th^  said  lands,  and  that  he  had 
been  five  years  in  possession  before  the  forfalture  ;  for  the  king  would  be  in  no 
better  condition  nor  the  Lord  Maxwell  himself;  and  seeing  the  Lord  Maxwell 
could  never  constrain  Westraw  to  produce  any  ri^ht  made  by  the  king  or  the 
Lord  Maxwell  to  him  or  his  authors,  without  prejudice  of  a  right  to  instruct 
bis  title,  no  more  can  the  king,  as  succeeding  to  his  place  by  the  forfalture.  To 
the  which  it  was  answered,  That  the  king  and  his  donatar  are  in  better  cases ;  for 
the  king  may  enjoy  all  benefit  that  may  arise  to  him  by  the  forfalture,  but  is  sub- 
ject to  no  damage  (as  warrandice,  and  payment  of  the  fojrfaltor  his  debts,)  and 
80  may  not  compel  the  defender  to  produce  without  production  of  the  forfalted 
person's  right.  In  respect  of  this  reply^  the  Lords  repelled  the  defender's  ex- 
ception.—4/A  March  16^8. 
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In  the  said  action,  it  was  alleged,  That  Westraw  was  not  obliged  to  produce 
procuratories  nor  instruments  of  resignation,  where  the  charters  made  mention 
of  them,  nor  precepts  of  seasine,  where  the  instruments  of  seasine  contained,  the 
tenour,  conform  to  the  Act  of  Parliament  in  armo  1594«,  cap.  214.  The  Lords 
ordained  the  charters  and  seasine  to  be  first  produced,  before  they  would  admit 
the  allegeance  founded  on  the  said  Act. — 4M  March  1628. 

[See  the  remaining  part  of  the  report  of  this  case,  4th  March  1618,  in  the 
Dictionary,  p,  6688,  Nq»  111,3 

Fage  91—93. 


1627»  December  15 ;  and  1628,  March  5.   Archibald  Douglas  against  Lauder. 

Th£  minister  of  Northberwick,  being  addebted  to  one  Lauder,  makes  him  as- 
si^ee  to  certain  victual,  to  be  paid  to  him  by  Sir  John  Hoome,  for  his  stipend 
of  the  crop  I627.  The  assignation  is  dated  in  March  I627,  and,  immediately 
thereafter,  intimated  to  the  said  Sir  John,  in  April  1627.  The  said  minister 
borrows  from  another  man  a  certain  sum,  upon  his  bond,  to  be  paid  in  Septem^ 
ber  following.  Archibald  Douglas  arrested  the  victual  in  Sir  John  Hoome's 
hands  in  July ;  and,  October  thereafter,  raises  summons  against  the  said  Sir 
John^  to  hear  and  see  the  arrested  goods  forthcoming  to  him.  Compears  Lau- 
der, for  his  interest,  and  alleges.  That  he  ought  to  be  preferred,  by  reason  of  his 
assignation,  first  intimated,  before  arrestment ;  and  Douglas  alleges  he  used 
great  diligence,  in  so  far  as  he  both  arrested  and  raised  summons  first  Lauder 
alleged  that  Douglas's  diligence  was  nimiaf  because  he  raised  before  the  term  of 
payment  was  come.  The  Lords  preferred  the  assignee.— 15/A  December  16S74 
and,  5th  March  1628. 

Fage  13^ 


1628.    March  7.  Wilson  against  L.  Drumlanrick. 

An  arrestment  may  be  used  activ^j  for  payment  of  sums  contained  in 
an  heritable  bond  y  albeit  the  sums  of  an  heritable  bond  may  not  be  arrested 
fassive. 

Fage  12; 


1628.     March  II.  '■         against        '■ 

The  donatar  to  tbe  liferent  of  one  of  the  Earl  of  Marr's  vassals  of  Diyburgh, 
pursues  a  declarator.  It  is  alleged,  Tbe  summons  must  bide  continuation,  be- 
cause it  must  be  proven  by  the  Earl  of  Marr,  his  superior.  It  was  answered^ 
By  the  Earl  of  Marr's  seasine,  produced^  it  was  clearly  proven  that  the  Earl  ia 
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superior  lord  of  Dryburgh,  which,  if  the  defender  will  disclaiin,  the  pursuer  will 
acquiesce.    The  Lords  found  no  necessity  of  continuation. 

Page  219. 


1628.    March  11.  Mure  against  Cukninghame. 

The  sum  of  200  merks  being  promitted  in  tocher  to  a  woman,  by  her  friends, 
in  her  contract  of  marriage,  and  the  sum  being  pursued  for,  it  was  alleged,  That 
the  contract  being  subscribed  but  by  one  notary,  did  not  oblige  the  party  pro- 
mitter  of  such  a  sum.  The  Lords  repelled  the  exception,  in  respect  it  was  con- 
tained in  a  contract  of  marriage ;  which  the  Lords  are  in  use  to  sustain,  albeit 
the  same  be  subscribed  but  by^  one  notary. 

Page  42. 


16S8.    March  11.  Mackmichaex  against  Makfegie. 

•  Executors  are  not  obliged,  in  law,  to  pay  annualrent  for  legacies,  ante  sen- 
tentiam^  except  the  testator  provide  that  annualrent  shall  be  paid  by  the  exe- 
cutors. 

Page  119. 


1628.     March  12.     The  Countess  of  Dumfermling  against  The  Earl  of 

DuMFERMLiNG,  Her  Son. 

The  umquhile  Earl  of  Dumfermling,  Chancellor,  in  the  contract  of  marriage 
betwixt  him  and  my  Lord  Yester^S  sister,  obliges  him  to  jM-ovide  his  future 
spouse,  in  conjunct  fee  or  liferent,  of  all  the  heritages  that  he  should  happen  to 
acquire  during  the  time  of  the  marri^e.  Before  he  was  married,  he  had  right 
to  the  teinds  of  F^ie,  by  tacks.  Affer  the  marriage,  he  obtains  the  heritable 
title  of  the  said  teinds  fi'om  the  Marquis  of  Hamilton,  as  having  the  erection  of 
Aberbrothick.  Afler  the  EarPs  decease,  the  relict  pursues  her  son,  to  infeft 
her  in  the  heritable  right  of  the  teinds  of  Fyvie,  conform  to  the  contract  Her 
son  is  content,  reserving  the  right  of  the  tack  which  his  father  had  acquired  be- 
fore the  marriage ; — ^and  alleges,  That  his  mother  could  have  no  more  benefit 
hy  the  infeftment  but  the  duty  which  was  obliged,  by  the  tack,  to  be  paid. 
The  lady  alleged.  That  the  posterior  heritable  right  aid  diminish  the  former 
tacks.  The  Earl  alleged.  That  the  prior  tacks  did  only  sleep  so  lon^  as  the  he- 
ritable right  stood  in  the  person  of  him  that  has  right  to  both ;  but,  >f  the  ben- 
table  right  be  reduced,  then  the  tack  may  waken  and  revive ;  or,  if  the  heri» 
table  right  be  disponed  to  another  person,  the  tacks  may  be  reserved.  Which 
last  allegeance  the  Lords  found  relevant— 18/A  March  1628* 
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And  the  like  was  found,  nu  December  1634,  Young  Lesmore  against  James 

Hutchesan. 

Page  230. 


16S8»    March  IS.    The  Laird  of  Lennox,  and  Somervell,  his  Spouse,  against 

The  Provost  and  Bailies  of  Edinburgh. 

In  actions  for  making  arrested  goods  forthcoming,  if  the  party  who  was  debtor 
be  dead  after  the  arrestment,  his  heir  or  executor  must  be  summoned  to  repre- 
sent him« 

Page  11. 


1628.     March  13.  — — —  against 


A  PURSUIT  being  intented  upon  a  writ,  the  defender  alleged  a  new  transaction, 
which  was  first  referred  to  the  pursuer's  oath ;  and  he  being  willing  to  depone, 
the  defender  resiled,  and  alleged  he  might  prove  his  exception  prout  dejure. 
The  Lords  suffered  the  defender  to  resile ;  but  ordained  him  to  prove  the  trans- 
action by  writ,  and  no  otherwise,  seeing  he  had  resiled  from  the  pursuer's 
oath. 

Page  152. 


1628,    March  13.    Alexander  King,  Advocate,  against  Sir  William  Bal- 

LANDEAN. 

In  a  contract  betwixt  Livingstoun  Lady  Burghtoune,  for  herself,  and  as  tutrix 
to  Sir  James  Ballandean,  her  son,  the  said  Sir  James,  with  her  consent,  on  the 
one  part,  and  Master  Alexander  King,  Advocate,  on  the  other  part ; — ^the  said 
lady  obliges  herself,  during  her  lifetime,  and,  after  her  decease,  the  said  Sir 
James  and  his  heirs,  oblige  them,  to  pay  an  annualrent ;  and,  in  the  clause  of 
requisition,  she  obliged  her,  and  the  said  Sir  James  and  his  heirs,  in  case  they  be 
required,  to  redeem  the  said  annualrent,  by  payment  of  the  principal  sum  and 
byruns.  The  said  Sir  James  deceases.  His  son.  Sir  William,  being  pursued  as 
heir  to  his  father,  after  lawful  requisition,  to  pay  the  principal  sum  and  by- 
runs  ;  alleged,  that  his  father  and  his  heirs  were  obliged  to  no  more  but  for 
the  hal^  in  respect  that  he  and  his  mother  were  both  bound,  and  not  conjunctly 
and  severally.  The  Lords  found  him  bound  for  the  haill  after  his  mother's  de- 
cease, in  respect  his  mother  did  only  oblige  herself  during  her  lifetime ;  and  Sir 
James  was  bound,  he  and  his  heirs. 

Page  43. 
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1628.    March  13.  Graham  against  Symes. 

By  contract  of  marriage,  the  husband  obliges  him  to  acquire  annualrents,  and 
take  to  himself  and  his  wife ;  notwithstanding,  he  lends  out  divers  sums  to 
debtors,  and  takes  them  obliged,  by  their  bonds,  to  pay  the  sums  to  his  bairns, 
nominatim.  After  his  decease,  his  wife  pursues  his  heir,  and  the  same  bairns 
whose  names  were  inserted  in  the  bond  as  executors  to  their  father,  to  hear  and 
see  the  annualrents  of  the  said  sums  decerned  to  pertain  to  her  during  her  life- 
time, conform  to  her  contract  of  marriage.  The  Lords  found,  That  die  bairns 
might  not  be  pursued  but  in  so  far  as  they  were  executors  secundum  imentarirm^ 
and  not  as  being  provided  and  constituted  creditors  in  the  bond.  But  the  re- 
lict had  action  for  the  rest  against  the  hefr. 

Page  73. 


1628.    March  13.     Lord  Yester  against  Tenants  of  Prestoun. 

It  is  not  time  to  propone  allegeances  against  the  relevancy  of  the  summons, 
after  litiscontestation,  although  the  defenders  compeared  not  while  litiscontesta^ 
tion  was  past ;  but  the  Lords  would  consider  of  the  relevancy  thereof  at  the 
advising  of  the  process. 

Page  117. 


1628.    March  13.    Sir  William  Ballantyne  against  King. 

Sir  William  Ballantyne  of  Burghtoun  intents  a  reduction  of  a  contract  made 
betwixt  his  father,  being  minor,  and  umquhile  Alexander  King,  ex  capite  ffiin^ 
ritatis^  in  so  far  as  his  father  died  before  he  was  25  years  of  age  complete,  viz* 
being  twenty-four  years  and  two  months,  within  which  space  he  had  place  to 
crave  restitution ;  and  Sir  William,  being  now  but  23  years  of  age,  has  place  to 
revoke  and  reduce  the  said  contract,  ex  eodem  capite.  It  was  excepted  against 
this  reason  of  reduction,  That,  seeing  his  father  wanted  but  10  months  of  tbe 
age  of  25  years,  no  more  can  be  granted  to  the  said  Sir  William,  but  the  space 
of  10  months  after  his  perfect  age,  within  which  time  he  had  liberty  to  revoke 
his  father's  deeds,  or  otherwise  his. action  of  reduction  prescribed.  Which  ex- 
ception the  Lords  found  relevant. 

Page  208. 


1628.    March  18.  — —  against  ■. 

A  minor  l^tutor  in  M.S.]  may  compel  the  curators  to  concur  in  the  admiius- 

tration  of  their  office^  or  else  to  renounce. 

Page  244u 
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1628.    March  IB.    Nasmith's  Bairns  against  John  Nasmith,  their  Tutor. 

Tutors  that  intromit  with  sums  contained  in  heritable  bonds  made  to  the  de- 
functy  are  subject  to  make  the  count  of  the  principal  sums  and  annualrent  not 
only  during  the  tutory,  but  also  aye  and  while  they  make  payment  of  the  princi* 
pal  sums  to  the  minors  and  their  curators ;  or^  at  least,  make  offer  thereof* 

Page  28. 


1628.    March  18.    James  Primrose  against  The  Heirs  of  Mr  John  Archi< 

BALD. 

Depositum  is  not  reckoned  in  bonis  defiincti. 

Page  74. 


1628.    March  19.        against 


The  Lords  granted  a  warrant,  upon  supplication  by  bill,  to  summon  a  rebel 
(against  whom  caption  was  raised  and  produced  with  the  bill,)  at  his  dwelling- 
bouse,  market-cross,  and  parish  kirk,  because  he  was  d\fficiUs  inventionis^  to 
be  gotten  personally.    This  was  granted  perictdo  petentis. 

Page  218. 


1628.    March  19*      Mr  James  Rath,  Donatar  to  Andrew  Meldrum's  Life- 
rent, against  Gordoun  of  Buckie. 

A  DONATAR  to  R  rcbcPs  liferent  is  preferred  to  him  whom  the  rebel  infeft  in  his 
lands,  after  the  rebellion,  and  before  the  year  and  day  was  expired,  because  it 
was  offered  to  be  proven,  by  the  donatar,  that  the  rebel  remained  in  possession  of 
the  lands,  by  uplifting  of  we  mails  and  duties,  after  the  expiry  of  tiie  year  and 
day. 

Page  S4f. 


1628.    March  20.    — —  against  The  Tenants  of  Bothwelu. 
Inhibition  being  once  served  upon  teindsi  puts  the  tenants  and  intromitters 


•  . 
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with  the  teinds  inmala  Jide  for  all. years  subsequent,  albeit  inhibition.be  not 
served  yearly,  and  gives  the  titular  of  the  teinds  good  action  for  wrongous  in- 
tromission. 

In  the  same  action,  it  was  alleged  by  some  of  the  defenders,  That  they  could 
not  be  pursued  for  wrongous  intromission  with  the  teinds  of  the  crop  I627,  see- 
ing  the  pursuer  had  served  no  inhibition  for  that  year,  and  had  received  from 
them,  years  preceding,  the  rental  bolls,  for  the  years  1626  and  1625.  TTie 
Lords  found  the  exception  relevant. 

Page  108. 


1628.    March  21*    Paul  Hat  against  Alexander  Hamiltoune. 

In  an  action  of  double  poinding,  the  one  party  alleged  an  assignation  made  in 
favours  of  a  rebel,  to  whose  escheat  the  said  party  was  donatar,  and  by  virtue 
thereof  the  rebel  was  in  possession.  The  other  party  alleged  that  he  ought  to 
be  preferred,  because  he  produced  an  assignation  from  that  same  party,  maker 
of  the  said  alleged  assignation  to  the  rebel :  and  the  other  party  produced  no 
right ;  which  he  ouglit  to  do  in  a  double  poinding.  The  first  party  alleged  that 
that  assignation  made  to  the  rebel  could  not  probably  be  in  his  hands  who  was 
donatar ;  but  he  was  content  to  refer  to  the  cedent's  oath,  that  he  made  the 
said  assignation  to  the  rebel ;  and  sought  an  incident  diligence  to  pursue  for  the 
said  assignation.  The  Lords  could  not  grant  him  ordinary  diligence,  but  gave 
him  a  competent  day  to  obtain  the  said  assignation. 

Page  52. 


1628.    March  21.    Patrick  Ellies  and  James  Rae  against  Sir  James  Dal- 

...  .  MAQOY. 

Barbara  Logan,  relict  and  executrix  nominated  and  confirmed  to  umquhile 
Bernard,  her  spouse,  is  pursued,  before  her  husband's  testament  is  confirmed,  by 
Patrick  Ellies  and  James  Rae,  two  of  her  husband's  creditors,  as  intromitter  witn 
her  husband's  goods  and  gear.  After  citation,  she  confirms  her  husband's  tes- 
tament ;  and  being  pursued  by  Sir  James  Dalmahoy,  as  assignee  to  other  two  of 
her  husband's  creditors,  sufiers  him  to  obtain  decreet  against  her,  and  makes 
him  payment ;  and  afterwards  raises  summons  of  double-poinding  against  the  pur- 
suers, and  the  said  Sir  James,  and  certain  others,  her  husband's  creditors, 
which  of  them  should  be  found  to  have  the  best  right  to  the  defunct's  gear  ?  Sir 
James  alleged  he  should  be  preferred,  in  respect  t>f  his  sentence  and  payment 
obtained,  conform  thereto.  James  Rae  and  Patrick  Elliies  alleged.  They 
ought  to  be  preferred,  in  respect  of  the  first  citation,  and  hersuflfering  Sir  James 
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to  obtain  decreet  asainst  her,  for  null  defence  and  her  making  to  him  volun- 
tary payment,  shomd  not  pr^udice  them  who  had  made  more  timeous  diligence* 
The  Lords  preferred  Sir  James,  who  had  received  payment  by  the  first  decreet, 
in  respect  of  his  sentence  standing. 

Page  55. 


1628.    March  9SL  Francis  Durham,  Petitioner. 

t 
« 

^ANCis  Durham  being  rebel,  and  under  caption,  by  a  bill,  obtains  commis* 
sion  to  two  lords  and  a  clerk  to  take  his  oath  in  a  private  house }  which  the 
Liords  used  rather  to  do  nor  to  grant  a  protection. 

Page  144« 


I6a8.    March  32.        ^  ■    4igamst 


*  •  •  • 

A  WIFE,  who  had  consented  to  au  annualrent  furth  of  the  land  wherein  she 
-was  infeft,  may  be  charged,  by  action,  personally,  to  pay  the  sa^d  annualrent 
for  so  many  years  as  she  intromitted  with  the  same  annualrent. 

Page  261. 


1688«    March  9S.    Logkbarx  of  Barrb  against  The  EidiL  of  Abercorn's 

Tenakts. 

LocKHAET  of  Barre  leaving  comprised  the  lands  of  Monzie,  holden  of  the  Earl  of 
AbQrcorn,  and  having  charged  the  superior  to  infefb  him,  the  Earl  suspends.  The 
superior  is  decerned  to  infdft  the  compriser.  The  Laird  of  Barre  pursues  the  te^ 
Bants  of  the  comprised  lands,  for  removing,  upon  a  warning  made  by  him  after  the 
CdHnprising.  It  waa  ej^oept^d  by  the  tenants.  That  no  process  could  be  granted, 
at  the  pursuer's  instance,,  for  removing,  until  he  were  infefi:  and  seised,  notwith-^ 
standing  of  the  alleged  diligence  done  by  him.  Which  allegeance  the  Lords 
found  relevant  to  stay  the  removing}  but  would  sustain  action  for  the  mails  and 
duties* 

Page  192. 


I60S.    March  27«    Aiksnhead  against  Mark  Kerr  and  the  Tenants  of  Her*- 

RIOT  Muire. 

•  Ip  a  tack  be  wt  to  a  person,  with  consent  of  the  patron,  although  the  patron 
haxre  a  tight  to  the  same  teind  by  a  prior,  .yet  the  consent  to  the  posterior,  de- 
nudes the  patron  of  his  bsuU  rights  except  he  vestrict  his  consent,  without  pre^ 
judice  of  his  own  right. 

PageZSU 
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•  r 


1628.     March  28.  uminn 


If  a  spuilyie  of  vicarage  be  referred  to  the  def(»der*8  oath  of  verity,  if  the 
defender  declares  not  clearly,  that  part  which  is  not  proven  by  his  oaU),  is  de- 
cerned, conform  to  the  libeL 

Page  14>5« 


1628.    March  28.     Andrew  Fletcher  against  The  Bi^op  of  St  AkdreVs. 

Andrew  Fletcher,  donataf  to  the  escheat  of  Mr  James  Irving,  Minister  at  Aber- 

latt,  seeks  a  declarator  on  his  gift.    The  Bishop  of  St  Andrew's  compears  for  his 

interest,  and  alleges,  The  said  Mr  James's  escheat  pertains  to  him,  as  lord  of  the 

/  regality  of  St  Andrew's,  within  the  which  the  land  lies  where  the  said  Mr  James 

dwelt  To  the  which  it  was  answered  by  the  donatar,  That  the  said  Mr  James 
dwelt  upon  the  manse  of  Aberlat^,  which  could  not  be  sustained  to  lu^ld  of  any 
subject  but  the  king.  Fage  Wt. 


1628.    March  29.    The  Relict  of  Andrew  Gray  of  Domade  agmmt  the 

Viscount  of  Dupline,  Chancellor. 

Andrew  Gray  of  Domade  his  relict  having  her  husband  obliged,  by  con- 
tract of  marriage,  to  lay  out  4000  merks  upon  annualrent  to  her  in  liferent,  and 
to  the  heirs  to  be  gotten  betwixt  them  in  fee,  charges  the  heir  to  enter  heir.  He 
refusesj  and  is  denounced  to  the  horn  therefore.  The  relict  raises  summons 
against  the  Viscount  of  Dupline,  chancellor,  who,  by  an  heritable  bond,  was 
bound  and  obliged  to  pay  to  Domade  and  his  heirs  the  sum  of  900  merks;  to 
hear  and  see  him  decerned  to  infeflt  her  in  the  annualrent  of  the  said  sum;  3t 
the  least,  to  pay  to  her  the  annualrent  during  her  lifetime ;  at  die  least,  so  long 
as  his  Lordship  kept  the  principal  aum  in  ms  hand.  The  Lords  sustained  the 
summons  for  tne  last  part  Fixge  261. 


16S8.    Jtme  18.    Thomas  Adam's  Curators  against  The  Laibd  of  Ajkwe. 

The  Laird  of  Aikine  being  addebted  to  Thomas  Adam,  minor,  600  merks, 
moves  the  boy,  without  consent  of  his  curators,  to  go  to  the  wars,  and  make  to 
testament^  and  leave  the  sum  to  him.  In  absence  of  the  minor,  the  curators 
charge  for  the  sum.  The  Laird  of  Aikine  consigns,  and  alleges  the  boy  to  be 
dead,  and  so  he  has  good  cause  of  retention  ;  and  offers  caution,  if  the  boy  \^ 
on  life,  to  make  payment.  The  curators  allege  that  the  boy  is  on  life ;  ftod  o& 
fer  caution,  in  case  the  boy  be  dead,  to  make  the  sum  forthcoming  to  all  parties 
having  interest  The  Lords  ordained  the  consigned,  money  to  te  delivered  to 
the  curators,  upon  caution. 

Page  «8. 
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16S8.  JuHei4f.    Sir  Thomas  Dischikgtoune  against  William  Dischingtounb. 

A  BaND  made  to  a  party,  but  not  delivered  to  him,  although  it  eame  to  the 
said  party's  bands  thereafter,  by  the  knowledge  or  direction  of  him  that  made 
the  boD4  is  f6und  null,  in  so  far  as  it  mi^ht  be  objected,  that  it  might  prejudge 
other  lawful  creditors,  of  bim  that  made  the  bond. 

Page  142- 


iSSSk    June  9ri.    The  Laird,  of  PiLRia  Moni«&nni£  against  Symon  Ramsa7» 

.  The  Laird  of  Pilrig  Monipennie  pursues  improbation  of  an  inhibition  served 
Mainst  him  at  the  instance  of  Mr  Symon  Ramsay,  by  reason  the  execution  bore 
tMt  the  Laird  was  inhibit  at  his  dwelling-house  at  FUrig ;  and  he  offered  him  ta 
prove^  that  his  wife  and  family  was  removed  out  of  Pilrig  three  months  be* 
fore ;  and  that,  fifteen  days  before  that  execution,  he  had  wadset.the  lands  of  PU- 
ri^  to  Mr  Junes-  Raith,  who*  had  then  received  possession^,  and  bruiked  the  same 
while  the  redemption.  The  defender  alleged.  That,  in  fortification  of  his  execu-» 
tion,  be  offered  him  to  prove,  that  he  dwelt  there  forty  days  immediately  pre- 
ceding execution.  The  Lords  preferred  the  defender  to  the  probation,  lest^  by 
their  means,  inhibition  should  be  prejudged. 

Page  94.. 


16*&    Jkme  «9.    The  Magistrates  of  Wigtoun  (gainst  The  Executors  of 

Meikle,  their  Sheri&Clerk. . 

Ths  Provost  and  Bailies  of  the  town  .of  Wigtoun  pursued  the  executors  of 
Meikle,  their  Sheriff-clerk,  to  deliver  to  them  hi&  protocol,  conform  to  the  Act 
of  Pkrliament,  James  VI,  Pan  22,  cap.  22.  Which  the  Lords  ordained  to  be 
done,  notwithstanding  it  was  alleged,  that,  in  the  said  protocol,  divers  seasines; 
were  inserted,  pertaining  to  other  men,  then  burgesses  of  the  said  town. 

Page  176.. 


1628.    Julbf  \.  :  ■     agmnst >» 

Is  a  woman  be  pursued  for  ;a  debt  contracted  in  her  widowhood,  and  her  hus^ 
band,  whom  she  has  married,  10  this  pursuit  be  likewise  called  for  his  interest,. 
and  the  summons  referred  to^  the  wife  her  oath  of  verity,  she  will  be  holdea 
to  depone ;  but  her.deposition  will  work  nothing  against  her  husband,  but  against 
kerseu  only,  if  ^  outlive  her  husband^^  as  is  daily  in^  use.    , 

J  .  Page  261.. 
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1628.     July  !•     Robert  Hallyburton  qgainst  The  Lady  Bothwell  and 

Francis  Stewart,  ^er  Son, 

Robert  Hallyburton,  assignee,  constituted  by  Sir  George  Home  of  Manders- 
toun,  to  the  escheat  and  liferent  of  the  Laird  or  Coidingknows,  in  so  far  as  might 
concern  the  sum  of  6000  merks,  addebted  by  an  heritable  bond  made  by  the  Lady 
Both  well  and  Francis  Stewart,  her  son,  to  the  Laird  of  Coidingknows;  pursues,  for 
a*  special  declarator,  of  the  sum  contained  in  the  bond,  and  annualrent  thereof.  It 
is  excepted.  That  the  principal  sum,  being  heritable,  fell  not  under  the  gift  of 
liferent  or  escheat,  and  the  annualrents  must  be  gifled  yearly,  and  are  not  like 
the  duties  of  the  lands  holden  of  the  king,  or  any  other  superior.  To  the  which 
it  was  answered.  That  albeit  the  annualrents  are  not  expressed  in  the  bond  to  be 
holden  of  the  king,  that  seeing  no  other  superior  to  them  is  expre^ed,  it  must 
be  presumed  that  they  hold  of  the  king,  and  the  gift  bears  all  annualrents  per* 
taining  to  the  rebel.  The  Lords  found  the  principal  sum  neither  to  fall  under 
the  gift  of  escheat  or  liferent,  in  respect  that  the  bond  is  heritable,  and  found 
the  byruns  preceding  the  gift  of  escheat  to  fall  under  the  aft  of  single 
escheat,  and  the  byruns  thereafter  to  pertain  to  the  donatar  of  ,the  lifereht ;  and, 
in  case  the  principal  sum  be  paid  by  the  debtor,  the  gift  of  the  liferent  from 
that  time  to  cease. 

Page  120. 


1628.    July  2.    Goldman's  Daughter  and  her  Curators  against 

The  daughter  of  Goldman  pursues,  with  consent  of  her  curators,  for  delivery 
of  a  certain  sum  of  money*  The  defender  alleged.  That  she  had  three  curators; 
and,  by  the  act  of  curatory,  it  is  ordained  that  two  of  them  ^  least  should  con- 
sent \  and  there  being  one  only  of  all  the  three  now  in  life,  the  defender  cannot 
be  in  tuto,  except  she  choose  new  curators*  The  Lords  ordained  the  defender 
to  pay  the  sum  to  her  and  her  curators,  and  ordained  her  to  choose  new  curators. 

<  Page «. 


1628.   July  2.   Margaret  Naysmyth  against  Alexander  MENems  of  Balma 


HOME. 


By  contract  of  marrii^^  the  future  spouse,  «fid  cautioners  with  him,  are 
obliged  to  wair  and  bestow  «  certain  sum,  upon  annualrent,  to  the  married  folks, 
during  their  lifetimes,  and,  after  their  decease,  to  their  heirs.  The  husband  dies; 
the  relict  charges  the  cautioners  to  fulfil  the  contract  to  her,  and  to  lay  out  Ae 
money,  conform  to  the  contract,  that  she  may  have  her  liferent  of  the  «inttal- 
rent.  The  cautioners  suspend,  and  offer  the  principal  sum  to  the  relict  she 
finding  caution  to  make  it  forthcoming  to  the  heirs.  I>he  refiiseth,  «s  not  obl^ 
by  the  contract  The  Lords  found  the  letters  orderly  proceeded  against  the 
cautioners,  Page¥t^ 


i 
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1628.    July  2.  Paterson  mgainst  Helen  Sjlarlett. 

An  infeftmeiit  of  an  annualrent  exceeding  the  mails  and  duties  of  the  tene* 
ment»  cannot  stay  the  removing  of  the  tenant  at  the  heritor's  instance* 

Page  193* 


1628.    Jt^  3^  John  Smith  against Short^ 

In  an  action  pursued  by  one  John  Smith,  who  had  arrested  certain,  goods  and 

Seai'y  viz.  salt  and  trees,  in  Dunbar,  pertaining  to  John  Davie,  burgess  of 
Edinburgh,  to  have  the  said  arrested  goods  forthcoming,-^-compears  Short  for 
his  interest,  and  alleges.  He  was  made  assignee  to  the  said  arrested  goods  long 
before  the  arrestment  by  the  said  John  Davie's  wife,  who  had  a  factory  of  him, 
to  crave  in  his  debts,  and  pursue  for  them,  and  ^ve  discharges,  and  generally 
to  do  all  his  other  necessary  afiairs,  as  he  were  present  himself ;  by  the  which  she 
had  power  to  make  the  said  assignation.  The  maker  of  the  arrestment  alleges. 
That  the  factory  could  ;iot  be  extended  by  the  general  clause,  farther  nor  the 

Earticulars  expressed  bear.  The  obtainer  of  the  assignation  alleged.  In  respect 
e  was  a  lawful  creditor,  which  he  took  in  hand  to  prove,  she  mimt,  by  the  fac- 
tory, either  have  made  him  payment  of  his  iust  debt,  or  assigned  him  to  such  goods 
and  gear  for  pi^yment  thereof.  Which  the  Lords  sustained,  for  so  much  just 
debt  as  the  assignee  could  prove  was  truly  addebted  to  him* 

Page  79. 


162&    Jufy  4«  Hamilton  against  Guthrie. 

It  is  not  leisom  to  take  more  annualrent  nor  L.10,  or  five  bolls  of  victual,  for 
L.100,— »James  VI,  Par.  11,  ca|>.  50  $  Par.  14,  cap.  SS3 }  Par.  15,  cap.  My. 
jVoMn-^This  last  act  is  not  extended  to  proper  wadsets* 

Page  10. 


1628.    July  4.      The  Laird  of  Sauchie  against  His  Tekakt. 

The  Laird  of  Sauchie  pursues  one  of  his  tenants  for  removing :  The  defender 
excepts  upon  a  tack.  To  the  which  it  was  replied.  That  the  tack  was  null, 
by  reason  of  an  irritant  clause  therein  contained,  in  case  the  duty  was  unpaid. 
And  so  it  is  that  a  year's 'duty  was  resting  unpaid.  It  was  duplied  by  the  de« 
fender,  Tha^  this  nulyie  was  not  declared.  The  Lords  founa,  It  behoved  to 
bide  a  declarator,  notwithstanding  of  the  clause  contained  in  the  tack,  that  it 
should  be  nuU  but  any  dedarator. 

Page  50. 


262  '  AUCHINLECK.  1628, 


1628.    Juhf  4.  John  Btres  against  Law» 

An  heritor  having  a  declarator  of  his  vassal's  nonentry,  who  was  apparent 
heir  of  one  that  was  infeft,  is  decerned  to  remove,  conform  to  a  warning  made 
by  the  superior,  in  respect  the  summons  bore,  that  he  pursued  the  removing  as 
heritor,  and  having  abo  the  declarator  of  nonentry. 

Page  193, 


l628«    July  8.  Viscount  Drumlanrig  against  Scot. 

An  intimation  of  an  assignation  made  by  a  notary,  without  a  procuratorj,  or 
the  principal  party  himself  then  present,  is  not  sustained. 

Page  13. 


1628.    July  9.  ■  against 


-  Lands  holden  of  an  earl,  lord,  baron,  prelate,  or  any  other  freeholder,  by  a 
service  of  ward  and  relief,  may  not  be  set  in  feu,  without  consent  of  the  supe- 
rior, or  their  confirmation ;  and,  in  case  any.  such  disposition  be  made,  the  same 
to  be  null,  either  by  way  of  action  or  exception ;  James  VI»  Par*  -— ,  cap^-^. 

Page  246, 


1628.    July  9«    Nisbet  of  that  Ilk,  Sheriff  of  Berwick,  against  James  Mowa^ 

Clerk  of  the  said  Sheriffdom. 

•I 

If  the  judge  controvert  with  the  clerk  upon  an  act  of  process,  aUegiiig  the 
same  to  have  been  otherwise  pronounced  by  him  nor  the  minutes  or  .sig&atiires 
of  the  process  bear,  non  crediturjudid  nisi  quatenus  constat  ex  actis. 

Page  113. 


1628.    July  11.    William  Douglases  JIxecutor  against 


.  The  executors  of  umquhile  William  Douglas,  who  was  donatar  to  John  Stew- 
art's escheat,  and  had  obtained  only,  in  his  lifetime,  a  general  declarator  of  bis 
gift,  pursued  for  tdnds  owing  to  the  said  John  by  ■  It  was  alleged.  That 

the  executors  behoved  first  to  transfer  the  declarator*  The  Lords  found  no  neces- 
sity to  transfer  the  general  declarator,  because  it  was  only  a  declarator  of  their 
title ;  and  that  they  might  pursue  John  Stewart's  interest  to  the  said  teinds,  cm 
processus 

Page  7** 
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1628.    July  15.        James  Stirling  against  David  Panter. 

In  the  action  pursued  by  James  Stirling  against  David  Panter,  for  reduction 

of  the  said  David's  infeftment,  of and y  ex  capite  inlnbitianiSf 

executed  against  Mr  David  Ogilvie,  author  to  the  said  David,  there  was  an  ex- 
ception proponed  by  the  defender.  That  the  inhibition  was  null,  because  not  ex- 
ecuted at  the  market- cross  of  Kenmure,  within  the  which  the  defender  dwelt  be- 
fore the  time.  This  exception  of  nullity  was  repelled  hoc  loco,  but  action  of  re- 
duction  reserved  to  the  proponer  of  the  exception.  2e/o.  The  defender  ofiered 
him  to  improve  the  executions,  which  the  pursuer  was  content  to  admit  to  his 
probation ;  but,  seeing  the  exception  of  improbation  was  the  last  that  can  be 
proponed,  he  contended  that  \ie  could  not  thereafter  have  his  action  of  reduc- 
tion sustained.  The  Lords  found  that  he  might  have  his  action  of  reduction  re« 
aerved  to  him,  notwithstanding  of  his  exception  of  improbation. 

Page  94. 


1628.    July  15.    The  Laird  of  Weymes  against  His  Tenants  of  Eridon. 

In  a  removing,  it  is  objected  that  the  pursuer  is  not  infeft  to  be  holden  of  the 
superior,  and  not  confirmed :  To  the  which  it  was  answered.  Ought  to  be  repel-' 
led ;  because  the  pursuer  offers  him  to  prove,  that  he  was  in  possession  of  the 
lands,  by  obtaining  decreets  against  the  same  tenants,  before  the  bailies,  so 
reputed  and  holden,  and  poinding  used  upon  the  said  decreets.  The  Lords 
found  the  reply  relevant. 

Page  113. 


16^.    Jufy  16.  Anderson  against  Anderson. 

An  assignation,  although  not  intimated,  found  a  sufficient  right  against  the 
debtor,  to  whose  oath  it  was  referred,  by  the  assigneey  that  he  knew  the  assigna- 
tion to  be  lawfully  made. 

Page  14. 


1628.    July  16.    Smith  and  Hilstoun  against  Walter  Hay. 

Two  or  more  comprise  one  land,  and  all  the  comprisers  charge  the  superior  to 
infeft  them.  The  superior  suspends,  Imo.  That  he  cannot  enter  but  one  to  be 
his  vassal.  The  Lords  found  that  he  should  enter  them  all,  and  let  them  (&pute 
among  thferaselves  who  has  best  right.  Sdo.  The  superior  claims,  conform  to  the 
Act  of  Parliament,  one  year's  duty  from  ilk  one  oi  them  that  charge  to  be  in* 
fe^    The  Lords  found  that  <ihe  superiw  riiould  have  but  one  year's  duty,  to  be 


264  AUCHINLECK,  1628. 

paid  by  one  of  the  comprisers ;  and,  if  that  man's  comprising  be  found  null  and 
reduced,^  the  other  compriser  that  prevails  shall  refund  to  the  other  the  year's 
duty  paid  out  by  him. 


1^S8.    July  16.    WiLUAM  Douglas  against  Douglas  of  Maine^* 

The  fulfilling  of  a  contract  of  marriage  may  be  pursued  by  the  fatixet  of 
either  party,  being  contractor,  albeit  the  clause  be  conceived  in  the  young  folka' 
favours.. 

Fage  125. 


16£8.    July  16^  Lord  Yester  ttgamst  Wigtoun. 

All  feu  Jand  annexed,  and  all  other  feu-lands  whatsomever,  should  be  retoured 
and  availed  to  merk  or  penny-land,  that  his  majesty  may  know  the  owner  there- 
dT,  and  that  the  feuars  he  charged  to  pay  their  taxation,  conform  to  their  re* 
tour. — Ja.^  VI,  Par.  14,  cap.  S29.  The  non-«ntry  contained  in  the  retour  should 
be  paid  to  the  superior,  (of  lands  not  holden  of  the  king,)  before  the  superior  be 
obliged  to  enter  the  vassal^  conform  to  the  retour.  But  all  precepts,  directed  out 
of  the  Chancery,  upon  retours,  should  be  past,  in  the  old  manner,  to  sheriffs  and 

other  judges  ordinary,  with  the  clause  capiendo  securitatem^ and  the 

party  with  present  payment,  in  case  the  service  he  not  found.    Ja.  VJ,  Par.  12> 
cap*  124,  injine  capitis. 

Page  205—6. 


1628.    July.         John  Ballantyne  agamst  John  Murbay  of  Halmyre. 

John  Ballantyne  having  pursued  for  a  declarator  i£  the  Laird  of  Drummell- 
zier's  escheat  and  liferent,  John  Murray  of  Halmyre,  pretending  a  prior  gift» 
wa^  admitted  for  his  interest,  and  litiscontestation  was  made  in  the  cause.  John 
Murray  compearing,  who,  thereafter,  dies  or  any  more  was  done  in  the  cause, 
John  Ballantyne  seeks  this  act  of  litiscontestation  to  be  transferred  against  the 
heir  of  the  said  umquhile  John  Miurray,  to  the  effect  he  may  get  one  to  repre- 
sent the  defunct,  and  so  go  on  in  the  principal  cause.  It  is  alleged  by  the 
heir  of  John  Murray,  No  process  ;  because  the  principal  party,  Drumellziefy  is 
not  called  in  this  transferring^  It  ia  answered  by  the  purduer»  That  there  is'flo 
necessity  to  call  him,  seeing  the  transferring  of  this  act  can  noways  concern 
him^  Which  the  Lords  found  relevant. 

Pflg-ell8. 


J 
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1G28.     Jvly  18.  Peacock  against  Peacocks. 

Where  three  executors  are  confirmed,  and  one  of  them,  having  intromitted 
with  his  own  third  part,  departs  this  life,  leaving  the  other  two  executors  in  life ; 
a  creditor  to  the  defunct,  to  whom  they  were  allthree,  corytmctim^  executors,  pur- 
sues the  two  executors,  in  life,  for  payment  of  the  debt ;— ^it  was  alleged  by 
them,  that  the  defunct  executor  who  was  intromitter  with  the  third  part  of  the 
executry,  ought  to  be  called,  or  some  person  to  represent  him.  The  Lords 
found  no  necessity,  except  die  two  executors  in  life  would  allege  that  all  their 
parts  of  the  executry  would  not  sufBce  to  pay  the  debt. 

Page  74. 


1628.    Juhf  19*  Earl  of  Marr  against  His  Vassals. 

Minors  are  holden  to  give  their  oaths  post  pubertatem. 


Page  144. 


1628.    Juhf  90.         James  Rule  against  The  Laird  of  Attone. 

A  CREDITOR  to  a  rebel  arrests  his  farms,  and  pursues  the  tenants  for  making 
of  the  arrested  goods  forthcoming*  Compears  one,  who  is  made  assignee  to  the 
donatar  of  the  rebel's  escheat  and  liferent,  who  had  intented  a  particular  decla- 
rator of  the  same  farms  since  the  arrestment ;  and,  being  admitted  for  his  in- 
terest, alleges.  He  has  right  to  the  farms  by  his  assignation.  It  was  answered 
by  the  arrester,  The  assignee  can  be  in  no  better  case  nor  the  cedent ;  but,  so 
it  is,  the  cedent  took  the  gift  to  the  rebePs  behoof.  The  Lords  found  the  as- 
signee, constituted  after  the  arrestment,  was  in  no  better  case  nor  the  cedent. 

Page  03. 


1628.    Jvhf  22.     Smith  and  Halstoun  against  Walter  Hay,  Superior  of 

Herriot  Muire. 

The  same  found  as  in  the  case  Coupar  against  Kilkerranf  l628»  March  ISL 

Page  223. 


1628.    July  23.        The  Ladt  Edkam  against  Her  Tenants. 

The  ground  may  be  poinded  foj  annualrents,  the  tenant's  gear  bein^  there- 
uDon }  albeit  their  duties  be  less  nor  the  said  annualrent ;  and  albeit  me  term 
of  payment  of  ihe  tenant's  farms  be  not  come. 

An  infeftment  of  an  annualrent  out  of  a  barony,  extends  to  every  part  of  the 
barony ;  and  mills  thereof,  if  any  be.  P(iffc  10» 

LI 
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1628.    July  23.  Boswell  against  Cunningham. 

In  an  exhibition  of  writs,  the  maker  afHiem  ib  noft  neoeisary  to  he  cdki 

Pagen 


1628.    Jufy  23«       The  Kinoes  Abvogatk  against  CHiuiBEii& 

Pensions  furth  of  erections,  or  temporalities  of  vacant  benefices^  since  the 
act  of  annexation,  declared  null,  notwithstanding  of  a  confirmation  or  grant 
thereof  in  Parliament,  or  otherwise.    Ja.  VI,  Par.  14,  cap;  SOJ* 

Page  165. 


16S8;    Ju^  25.    Gordon  of  Buckie  against  Ma  James  Raith. 

A  gift  of  escheat  or  liferent  once  taken  to  the  behoof  of  the  rebel ;  yet,  if  a 
Just  creditor  shall  obtain  the  right  thereof  by  assi^ation  of  the  donatar,  or 
translation  from  that  assignee,  he  may  lawfiUly  use  it  for  payment  of  his  ju8t  debt 

PageGS. 


1628.    Jtify  26.        Campbell  agamst  Pabishionbm. 

An  assignation  to  &  tack  €f  tdnds  gives  interest  to  pursue  for  sjHulyie,  albdt 
the  principal  \m^  be  not  produced^  but  offered  to  be  produced,  eumprocem* 

Puge  14. 


1628.    Juh/  29.      The  Eael  of  Mark  against  His  Vassals. 

In  improbations,  after  the  defender  has  taken  a  day  to  produce,  the  Lords  will 
grant  certification,  with  condition,  that,  if  the  defender  produce,  before  any 
odier  day  condescended  on,  or  asa^^ned  by  the  Lords,  the  production  abatt  be 
received.  P<V^  ^^' 


1628.    July  29.      Paterson  against  Ladt  Cockpen's  Tenants. 

Paterson,  creditor  to  the  Lady  Cockpen,  arrests  her  farms  of  the  crop  ifiA 
and  pursues  the  tenants  to  make  them  forthcoming,  in  July  1628.  It  waa  »^ 
leged  for  the  tenants,  That  the  term  of  payment  of  their  farms  was  not  untu 
KA#«i»{«^  Vtilo  anil  ranrllAtnsLQ  1 B^  t  and  she.  beinff  but  liferentrix.  miisht  dece^ 
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befion  Martimnai,  and  soeould  have  no  right  in  that  case,  but  to  the  half  of  the 
fkrauL  The  Lords  ordained  the  process  to  ly  owr  liU  after  Martinmas^  for 
the  pursuer's  diligence  would  make  him  to  be  preferred  to  vSk  odier  creditors. 

Page  ift. 


1628.    Juhf  9Q.    Ma  Patrick  Murray  against  Lord  Madertie. 

In  an  improbaiion,  a  certification  may  be  given  against  a  writ,  with  declara* 
tion,  that  the  same  shall  not  be  extended  to  a  right  made  to  a  particular  person, 
so  that  it  may  stand  in  part»  and  be  decerned  to  make  no  fa&tfa  in  a  part.  In 
this  action,  a  certification  granted  against  the  Lord  Madertie's  tack  of  teinds^ 
was  declsjed  not  to  extend  against  Sir  James  Drummond  of  Maocfaane's  lands 
or  teinds,  contained  in  the  swi  tack. 

Page  95. 


1628.    Jui^  SO.  Ricms  against  Sikcx-air. 

Sinclair  being  pursued  as  universal  intromitter  with  the  goods  and  gear  of 
a  defimct,  by  l^chie,  a  creditor  to  the  defimct ;— it  was  alleged  by  the  de- 
&nderip^That  he  could  not  be  convened  as  univeisal  intromitter^  in  so  far  as  lie 
intromitted  with  no  more  of  the  defunct's  goods  and  gear  but  wiUi  twxr  picture 
boards,  that  he  bought  from  another  person  a  year  after  the  defunct's  decease, 
and  that  by  contract.    The  Lords  fiofund  the  exoqptii^n  relevant. 

PagelOi. 


16S8.    Ncaember*  '     ■  against       ■ 

An  ass^nation  made  by  a  minor,  with  consent  of  his  curatons,  sMtsHied  to 
give  action  to  the  assignee,  although  the  act  of  curatory  be  not  produced  in  ini- 
tio UtiSf  but  offered  to  be  produced  o^Tnjproce^^. 

Page  99. 


1628.    February  21.    The  Earl  of  Marr  against  The  Laird  of  Caskieben'. 

Caskieben  raised  brieves  to  serve  himself  heir  to  Dame  Isobdl  Douglas, 
Countess  of  Marr  and  Garioch,  beibre  the  sheriff  of  Aberdeen.  The  Ean  of 
Marr  alleging  him  to  be  served  keir  to  her  already,  and,  by  Act  of  Paiftam^nt^ 
found  to  be  nearest  of  blood  to  her,  obtains  summons,  for  advocating  the  service 
bedfbre  the  Lords,  and  to  hear  and  see  Caskieben  ordained  to  serve  his  brieves 
before  unsuspected  judges,  to  be  appmnted  before  the  Lords,  and  to  bear  and 
see  aH  the  brieves  raised^  or  to  be  raised^  by  him,  for  tiiie same-eflfect ;  and  all 
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ju4^es  discharged,  in  the  meaii  time.'  At  the  calling  of  the  summons  Caskid)eii 
is  ansent.    The  Lords  dischai^e  him,  and  all  others,  to  serve  any  brieves  ex- 
cept  before  such  judges  as  the  Lords  shall  appoint. 
Anent  the  reason  of  advocation  of  causes,  took  Act  Mar.  Par.  6,  chap.  39. 

Fagc  8. 


1628.    November  15.    The  Laird  of  Glengarie  against  The  Tenants  of 

Fairntosh. 

Sometimes  the  Lords  will  advocate  causes  from  inferior  judges,  even  after  the 
act  of  litiscontestation,  and  repone  the  party  to  his  whole  d^ences,  so  that  the 
crayer  of  the  advocation  use  no  dilator,  but  propone  that  exception  peremptork^ 
and  verify  the  same  instanter^  so  far  as  consists  hot  in  facto. 

Page  8. 


1628.    November  15.     '  and  Andrew  Henderson  against  David 

MURRAT. 

David  Murray,  merchant  in  Edinburgh,  at  the  desire  of  '    "  .    ',  his 

kinswoman,  after  her  decease  intromitted  with  some  of  her  clMhes  and  household 
gear,  and  made  the  sum  of  300  merks  thereof,  which  he  lent  out,  in  his  own  npe, 
to  the  behoof  ofthe  young  lass,  daughter  of  the  defunct,  in  the  hands  of  Archibald 
Adie,  bailie  of  Edinburgh,  who  afterwards  became  bankrupt.  The  lass  pur- 
sues David  Murray,  and  chooses  Andrew  Henderson  her  curator  ad  Utem. 
The  defender  alleges  that  he  dealt  faithfullv  in  the  minor's  business,  and  be 
ought  not  to  refund  that  gear  which  Archibald  Adie  had  received ;  it  was  suf- 
ficient for  him  to  make  the  minor  assignee  to  Archibald  Adie's  bond.  The 
Lords  assoilyied  the  defender ;  and  yet  moved  him  to  give  his  bond  to  the  said 
minor,  for  a  hundred  pounds,  at  her  perfect  age,  and  the  annualrent  thereof 
in  the  meantime.  Page  103* 


1628.    July  16,  and  N&oember  16.    Robert  Nairn,  Advocate,  against  The 
Laird  of  Fordell,  Brown,  the  Laird  of  Kincaid,  and  George  Clebk* 

How  molestations  should  be  pursued  before  inferior  judges,  videJsm^y^ 
Par.  2,  cap.  42.  In  this  Act,  the  members  of  the  College  of  Justice  their  pri- 
vilege is  excepted ;  whereunto  Mr  Robert  Nairn,  advocate,  adhered,  in  the  mo- 
lestation pursued,  hinc  inde,  by  him  against  the  Laird  of  Forddl,  Brows,  the 
Laird  of  Kincaid,  and  George  Clerk,  and  by  them  against  him.    And  the  1^ 


the  quality  ofthe  witnesses^'—lG/A  Ju^  1628. 
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This  action  being  called  in  the  Innerhouse,  l6th  November  1628,  the  Lords 
q>pointed  three  of  their  number  to  visit  the  ground  in  May  1629>  to  take  trial  of 
the  matter,  according  to  their  best  judgment ;  and  if  need  be,  to  report 

Page  IS7. 


I6S8.    Nwember  21.    ^— — —  against  The  Magistrates  of  Glasgow. 
The  Magistrates  of  Glasgow  are  convened  to  pay  debt  for  suffering  of 


put  in  ward,  to  escape*  It  was  alleged  for  the  town.  That  the  said  warder 
escaped  in  the  night,  having  by  him  some  instrument  of  iron,  wherewith  he 
raised  the  lintel  stone  of  a  window;  and  that,  how  soon  they  were  advertised 
thereof,  they  rang  the  common  bell,  and  convened  the  town ;  and  not  only 
searched  the  town  for  him,  but  also  sundry  rode  forth  in  the  country.  The 
Lords  assoilyied  the  Bailies,  in  respect  oi  their  diligence,  and  the  circumstances 
of  his  escape.  P<ige  248. 


1628.    November  22.  Clerk  against  Bennet. 

Bennet  gives  a  bond  to  four  men  in  KirkalSie,  obliging  him,  betwixt  and  a 
certain  day,  to  report  a  discharge  of  a  bond  made  by  him  to  a  merchant  in  Mid- 
dleburgh,  under  the  pain  of  500  merks,  which  the  said  merchant  had  assigned 
to  a  merchant  in  Kirkaldie,  called  Clerk  ;  and  the  said  Bennet  alleged,  that  he 
had  paid  the  debt  to  the  cedent.  The  said  four  men  registrate  Bennet's  bond, 
and  charge  ibr  the  penalty  of  500  merks,  seeing  he  reported  not  the  discharge 
mentioned  in  the  said  bond.  The  defender  suspends,  and  alleges.  The  chargers 
had  no  interest.  The  Lords  gave  him  a  day  yet  to  report  the  acquittance  \  and 
if  he  failed  therein,  they  would  consider  what  to  decern  anent  the  penalty. 

Page  149. 


1648.    Nwember  25.    The  Maltmen  of  Perth  against  the  Tacksmen  of  the 

Mill  of  Perth. 

The  maltmen  of  Perth  obtained  advocation  against  the  tacksmen  of  the  mill 
of  Perth,  after  litiscontestation,  and  that,  as  ab  initio* 

Page  9. 


1628.    Nwember  25.     The  Laird  of  Frendraught  against  Crightoun  of 

Creichy. 

The  Laird  of  Frendraught  havina  the  gift  of  his  goodsir's  escheat  of  all 
goods  pertaining  to  him  the  time  of  his  rebellion,  and  which  shall  thereafter 
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accresoe  to  him  during  hit  rebdlion ;  pursues  a  geoaral  declarator  against 
Cri^toun  of  Creidiv.  It  if  excited  by  the  de£snder,  That  all  parties  havu^ 
interest  are  not  calleQ»  viz.  the  king's  treasurer  and  advocate  ;  because  iiothuig 
fell  under  the  escheat  but  what  was  pertaining  to  the  rebel  the  time  of  his  de- 
nunciation, and  a  year  thereafter;  so  what  accresced  thereafter  to  the  rebel 
was  at  the  king's  disposal,  by  a  new  gift.  It  was  answered.  Ought  to  be  re* 
pelied,  in  respect  of  the  gift  bearing  as  said  is.  The  Lords  repelled  the  excep* 
tion.  P^eCl. 


1628.    Nwember  25.    The  LuURD  ci  Philqeth  ogmnst  His  CREDrroas. 

The  Laird  of  PhUorth,  hwBig  detained  in  ward  in  the  tolbooth  of  Aberdeen, 
by  his  creditors,  seeks  suspension  and  relaxation,  and  to  be  put  to  liberty,  sufer 
cautionemjuratoriamf  for  the  reasons  contained  in  his  bilL  The  Lords  granted 
suspension  and  relaxation,  to  the  effect  he  might  stand  in  judgment;  but  refused 
to  put  him  to  liberty,  super  cautionemjuratoriam :  neither  use  the  Lords,  upon 
caution,  to  put  a  man  to  liberty,  but  super  cessionem  bonorum. 

Page  249. 


1638.    Nwember  SI  and  26.    Patrick  BaucE  and  William  Wallace  iif^amtf 

Robert  Bruce. 

In  egectiodtff  it  is  sufficient  to  libel  that  the  defender  ejected  was  mailler,  even 
to  him  that  produced  no  right,  so  that  he  prove  that  he  paid  mails  and  duties  fa> 
him  before  ue  ejection,  proui  dejwre^  or  that  he  conditioned  to  pay  mails  sod 
duties,  before  the  ejection ;  which  condition  the  Lords  only  sustained  to  be 
proven  by  writ— 21^/.  November  16S8« 

In  the  said  action,  it  was  excepted  by  the  said  Mr  Robert  Bruce,  That 
the  said  William  Wallace,  pursuer  of  the  ejection,  took  a  tack  from  Robert 
Bruce,  ^  son  to  the  said  Mr  Robert,  from  Martinmas  till  Martinmas,  and,  after 
Martinmas,  removed  voluntarily,  and  took  his  haill  goods  and  gear  off  the  ground, 
and  so  Mr  Robert  did  no  wrong  to  enter  to  the  void  possession ;  for,  other- 
wise, he  behoved  to  let  the  lands  ly  lea,  and  would  have  wanted  a  yearns  duty. 
The  Lords  found  this  exception  relevant,  the  first  part  thereof  being  proven 
scripto  vd  juramento  partis^  and  the  laat  part  prout  de  jvare^  except  the  puisner 
reply  upon  some  violent  deed  committed  in  the  e}ection.-«-S6/A  Nwember  l6S8« 

In  the  same  case,  it  was  alleged  by  Mr  Robert,  No  repossession  nor  violent  profits 
can  be  craved  by  the  pursuer  of  the  ejection  ;  because  he  offered  him  to  prove  he 
lawfully  warned  the  pursuer  at  Whitsunday  1625,  and  obtained  decreet  of  re- 
moving against  him,  and  orderly  removed  him.  The  Lords  found  that  tlie  de- 
fender was  neither  subject  to  repossess  the  pursuer,  aor  pay  the  profits  of  the 
room  after  the  warning  and  decreet  of  removing  following  thereupon* — 9&th  No* 
i^ember  1628. 
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1638.    November  26.    Gilbert  Williamson  against  The  Legators  of  Patrick 

Fimi>iE. 


Patrick  Purdie  makes  his  testament  m  anno  1^25 ;  he  dies  m  anno  16126 }  he 
dechuresy  that  he  has,  in  bomSf  L.25^000|  according  to  extract  made  by  him** 
self  out  oi  his  count-booki  bearing  the  particulars ;  which  extract  and  count- 
book  he  declares,  in  his  testament,  is  in  bis  chest,  in  the  keeping  of  Gilbert  Wil« 
liamson,  whom  he  named  one  of  his  executors,  in  testament.  He  leaves  all 
his  gear  in  legacies.  After  his  decease,  his  executors  found  not  his  gear  answer* 
able  to  the  sum  foresaid,  by  a  great  deal,  and  confirm  no  more  but  about 
L.10,000 ;  and  raised  summons  against  the  legators  to  hear  and  see  their  le» 
gades  reduced  to  a  certain  portion,  conform  to  the  sum  confirmed  by  tkem«  It 
was  answered.  That  the  executors  cpuld  not  confirm  less  nor  was  confinned  in 
the  defunct's  testament.  The  Lords  found.  They  might  confirm  less*  upon  their 
own  hazard,  seeing  the  legators,  if  diey  knew  of  any  more  gear,  may  take  a  da* 
tive  ad  omissa. 

•  Page  238. 


1628.    November^  S8.  .  against  The  Bailies  of  Inverness. 

Summons  for  not  executing  caption  needs  no  continuation. 

Page  221. 


1^28.    December  2.    William  Robertson  against  John  Jamieson's  Heir. 

By  contract  of  umquhile  John  Jamieson,  in  Glasgow,  he  sells  Mr  Thomas 
Burnet  100  stones  of  butter,  for  three  pounds  the  stone.  In  the  which  contract, 
the  said  John  Jamieson  grants  him  to  have  received  the  sum  of  L.80,  ii^  JP^rt 
payment  of  the  price  of  the  said  butter.  To  the  which  contract,  the  said  Tho- 
mas  Burnet  constitutes  William  Robertson  assignee,  who  craves  ihe  said  contract 
to  be  transferred,  activi^  against  the  heir  of  the  said  umquhile  John  Jamieson, 
passivL.  It  was  alleged^  'Die  said  contract  cannot  be  transferred ;  because  it 
was  null,  being  a  matter  of  importance,  and  subscribed  but  by  one  notary.  To  the 
which  it  was  answered.  Ought  to  be  repelled,  because  the  pursuer  declares,  that 
he  craves  the  said  contract  to  be  transferred,  to  this  effect,  that  he  may  have  exe- 
cution thereupon,  allenarly  for  the  sum  of  L.80,  which  is  confessed  by  the  said 
contract  to  have  been  received  by  the  defunct,  and  passes  from  all  the  remain- 
ing heads  of  the  said  contract ;  and  as  he  might  pursue  for  the  said  sum  by 
way  of  action,  and  verify  the  same  to  be  owing  by  the  said  contract,  albeit  sub- 
scribed but  by  one  notary,  so  he  may  pursue  the  said  tran^erring  with  the  said 
declaration  and  restriction  of  the  execution  to  follow  thereupon.  The  Lords 
sustained  the  transference,  with  the  declaration  foresaid. 

Page^. 
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1688.    December  4.      Logan  of  Coatfield  against  Gilbert  Hukter. 

Logan  of  Coatfield,  for  onerous  causes,  gets,  from  his  goodson  Greinlaw,  a 
disposition  of  certain  tenements  in  Leitb,  containing  a  procuratory  of  resigna- 
tion ;  and  is,  conform  to  the  disposition,  put  in  possession,  by  uplifting  of  the 
mails  and  duties,  but  neither  makes  resignation,  nos  obtains  himself  infeflt  in  the 
said  lands.  And,  in  the  meantime,  Gilbert  Hunter  comprises  the  said  tenements, 
for  debt  owing  to  him  by  Greinlaw,  and  charges  the  bailies  of  Edinburgh  to  in- 
feft  him,  and  obtains  a  charter  from  them,  and  takes  seasine,  but  negligently  omits 
to  registrate  the  seasine.  Coatfield,  finding  the  seasine  not  registrate,  to  be  nuQ, 
upon  a  resignation,  obtains  himself  infeft,  conform .  to  his  first  disposition,  and 
pursues  the  tenants  to  remove.  In  the  which  action,  compears  Gilbert  Hunter, 
for  his  interest,  and  alleges.  That  the  tenants  cannot  be  removed  upon  this  in- 
fefltment  granted  to  Coatfield ;  because  he  had  lawfully,  before  the  said  resigna- 
tion and  infeflment  following  thereupon,  comprised  the  said  tenements,  and 
charged  the  said  superior  to  enter  him  ;  like  as  he  was  first  seised,  though  not 
first  registrate ;  and  although  his  seasine  was  after  Coatfield's  infeftment,  yet  it 
ought  to  be  drawn  back  to  the  time  of  his  charge  given  to  the  superior,  after  the 
which,  the  superior  could  give  no  infeftment  to  Coatfield,  upon  the  common 
author's  resignation,  to  his  prejudice.  The  Lords  repelled  the  allegeance  pro- 
poned by  Hunter,  and  decerned  the  tenants  to  remove  at  the  instance  of  Coat- 
field.   Some  thought  this  a  hard  decision. 

Page^. 

1628.    December  4.    The  Laird  of  Dumbaith  against  Lyell  of  Murthill. 

The  Laird  of  Dumbaith,  and  some  other  cautioners  for  Lyell  of  Murthill, 
having  paid  the  sums  to  the  creditors,  for  the  which  they  were  cautioners, 
charge  the  Laird  of  Murthill,  at  the  instslnce  of  the  creditors.  He  suspends, 
alleging,  He  could  not  be  charged  at  the  instance  of  the  creditors ;  because  his 
cautioners  had  made  payment  to  the  creditors  j  and  seeing  there  was  neither  an 
assignation  nor  discharge  produced  by  the  cautioners,  and  that  he  had  repaid  to 
them  the  best  part  of  the  debt,  he  could  not  be  charged  at  the  instance  of  the 
said  creditors.  The  Lords  found  the  letters  orderly  proceeded,  for  so  much  as 
the  cautioners  had  not  gotten  for  their  relief;  but  ordained  the  cautioners  to  pro- 
duce an  assignation  or  discharge.  Page  42. 


1628.    December  4.    The  Laird  of  Drumwhasill  against  Sir  James  Kneil- 

LAND. 

In  a  removing,  pursued  by  the  Laird  of  Drumwhasill  against  Sir  James  Kneil- 
land,  to  remove  from  the  house  of  Dormondsyde,  as  part  and  pertinent  of  his 
lands  of  Dormondsyde,  it  was  excep^d  by  Sir  James,  That  he  stood  heritably  in* 
feft  in  the  lands  of  the  Waird  of  Cruikstoun,  whereof  this  house  is  part  or  perti- 
nent ;  and,  by  virtue  of  his  infeftment,  had  been  in  possession  of  the  said  house  by 
the  space  of  ten  or  twelve  years.  To  the  which  it  was  replied  by  the  pursuer, 
That  he  offered  him  to  prove,  that  this  house  was  a  part  and  pertinent  of  his 
lands  of  Dormondsyde,  and  that  his  forbears  were  in  peaceable  possession  of 
the  said  house  60  years  ago,  till,  by  the  execution  of  his  goodsire,  the  Duke  of 
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Lenox^  superior,  intruded  himself  in  the  possession  of  the  said  house*    The 
Lords  repelled  the  exception,  in  respect  of  the  reply. 
l^Fide  Contrarium,  Dabnabay  agaaiflt  RoxiurgkJj 

Page  193. 


1628.    December  10.  Lenox  against  Macilmur« 

All  redeemable  annualrents  may  be  redeemed  for  payment  of  ten  for  the 
hundred.    James  VI,  Par.  12,  cap.  135. 

Page  la 


5^.    .i>ecemher  10.    The  Eaio-  of  Qallowat  against  Go^dok* 

If  it  be  alleged,  that  the  party  summoned  vms  not  in  ihe  countryt  tempore  ei<« 
tioniSf  the  Lords  wiQ  not  sustain  this  dilator  in  prima  instantia,  except  the 
oponer  thereof  offer  to  prove  the  ^»m^  positroi^ 

Page  «19^ 


1628«    December  19u     CftAwroRD  against  Matbisonb;^ 

Executors  maybe  pursued  for  fiilfiDing  a  contract  of  marriage,  whereby  the  par- 
ty contractor  is  obliged  to  ware  and  bestow  a  certain  sum  of  mone^  upon  bond» 
in  conjunct  fee,  to  the  two  spouses,  and  the  heirs  to  he  gotten  betwixt  them«  It 
iBCas  aUeged  by  the  executors.  That  the  bond  being  heritable,  could  not  be  pur* 
mied  against  the  executors,  tffl  the  heir  was  first  discust*  The  Lords  found  no 
necessity  for  discussing  the  heir  first,  seeing  a  creditor  may  pursue  either  an  heir 
or  ail  executor,  at  his  option.. 

Page  74» 


l62S.    December  IS.    ---— —  agamst 


AftRESTMEiTT  o(  duties,  in  the  tenants^  hands,  for  the  terms  to  come  after  the 
arrestment,  will  not  exclude  him  who  comprises  the  lands,  and  is  seased  be* 
fore  the  said  term,  although  liie  comprising  and  seasine  be  subsequent  to  the  ar* 
restment.. 

Page  12* 
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1628.    December  IS.    — i..  Ugalnst 


.  An  assignation  of  a  tack  duty  will  not  exclude  the  compriser  of  the  lands,  al. 
though  the  comprising  be  posterior  to  the  assignation. 

Page  14, 


1028.    December  13.    Mark  Home  and   — —    Huntlt  against  The  Laird 

of  Rentone. 

The  goodman  of  Huttonhall  made  Mark  Home  assignee  to  the  tack-duty  of 
Huntliewood,  who,  conform  to  his  assignation^  wes  alleged  to  have  been  in  pos- 
session two  or  three  years  after  the  assignation.  One  Himtly,  tailor  in  Edin. 
burgh,  in  March  1628,  arrested  the  said  tack-duty  of  the  term  of  Whitsunday 
,  subsequent,  1628,  for  a  debt  owing  to  him  by  Huttonhall  in  April  1628.  The 
Laird  of  Rentone  comprises  the  lands  of  Huntliewood.  The  tenants  suspend  for 
triple  poinding.  The  Lords  prefer  the  Laird  of  RentOne  compriser  to  the 
other  two,  as  he  who  had  best  right  to  the  duty  of  the  lands,  by  reason  he  was 
a  singular  successor,  and  had  a  more  real  right,  which  was  preferred  to  the  ar- 
rester, by  reason  the  debtor  to  the  arrester  was  denuded  of  all  right  he  had  to 
the  duty  df  the  lands  by  j3l  legal  title,  and  the  arrestment  could  not  -affect  Ae 
duty  of  the  lands,  except  they  had  remained  in  the  person  of  the  debtor  while 
the  term  of  payment.  And  as  to  the  assignation  of  the  tack-duty,  this  was  not 
habilis  modus  to  bruik  the  duty  longer  nor  the,  same  belonged  to  the  cedent, 
.  or  otherwise.  One  might  set  long  tacks,  and  make  assignations  to  the  duty 
thereof,  and  so  defraud  his  creditors  that  should  happen  to  apprise;  or,  if  he 
*j5old  his  lands,  should  by  a  prior  assignation  being  a  private  right,  defraud  the 

.  party  buyer  of  the  lands. 

TageSS. 


1628.    December  13.    The  Laird  of  Lennox  a^-^m^^  The  Laird  of  Nidmbb. 


to 


A  CONTRACT  passed  betwixt  the  Laird  of  Niddrie  and  Sir  James  Sandilands, 
and'  certain  persons  whose  names  were  blank  ;  in  the  wl^ich  a  clause  was  con- 
ceived,  whereby  Niddrie  was  ol)liged  to  relieve  the  Laird  of  Lennox  of  an  action 
'  of  ejection  from  the  coal  of  Wolmott,  at  the  hands  of  certain  persons.  Where- 
upon Lennox  intents  action  against  Niddrie ;  and,  for  proving  of  his  summons, 
used  the  said  contract,  which  Niddrie  alleged  to  be  imperfect,  in  respect  the  third 
party,  whose  name  was  blank,  was  never  filled  up,  nor  yet  subscribed  the  same.  To 
the  which  it  was  answered,  That  althpugh  the  said  contract  was  not  perfected, 
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quoad  COS  who  were  the  third  party,  yet  it  was  a  perfect  contract1>etwixt  Niddrie 
and  Sir  James,  to  whom  Niddne  was  obliged,  for  onerous  causes  therein  contained, 
to  warrant  him  and  Lennox  of  the  said  action.    The  Lords  found.  That  the 
said  contract  was  sufficient  for  Lennox  to  prove  the  reason  of  his  summons. 
[^Idenhl  Laird  of  Lamingtoun  againirt  George  Foulies,  14th  December  163S. 

Page  44!^ 


1628.    December  15*  Rind  against  LoauHAiR. 

A  DECBEET  obtiuned  before  the  commissaries  of  Glasgow,  cognitionis  causae 
for  proving  a  writ  to  he  iiolograph  not  sustained,  as  not  pertinent  to  an  inferior 
judge. 

Page  56. 


1628.    December  17.    The  Laird  of  Craigievar  and  The  King's  Advocate 

against  Chalmer. 

A  TRANSLATION  made  by  the  pensioner,  the  entry  thereto  to  be  after  the  de- 
cease of  the  cedent,  founa  null.. 

.   Pagel65. 


1627.    January  I7  ;  Qa^d  ■■  ■■■■    '    ■  1629.    Lauson  against  Bruce; 

•  •  .  . 

The  procurator  of  a  stranger  ordained  to  find  caution  to  make  the  sum  ob- 
tained i^ainst  a  Scotsman  answerable  to  that  same  judgment,  swper  lite  Tnovenda^r 
at  the  instance  of  a  party,  having  interest,  prout  dejure  ;  and  that  the  procurator, 
should,  only  he  summoned,  and  not  the  strangerp-to  whom  he  was  procurator. 

Page^lSi. 


16^.    March  27  j  atid  1629.     ■  against 


A  sTENr  imposed  upon  parishioners^  for  reparation  of  the  kirk,  subscribed 
the  clerk  of  die  session,  sustained  to  pursue  for  tlie  stent 

PageiSG. 
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l689«    Jatmary  15«    Margarett  6sde8»  agsmst  Sat  Joan  Pibeston» 

A  suMUONS^  was  raised  at  Ifhe  exeeutor^s  instance,  against  a  partj,  for  a  dd)t 
which  was  eiked  to  the  confirmed  testament  after  the  date  of  Uie  summons, 
which  was  preposterous  doing ;  yet,  notwithstanding,  the  Lords  would  not  cast 
the  summons,  but  gave  the  defender  as  hmg^  a  day  to  answer  as,  in  that  time, 
the  summons  might  have  been  executed  anew* 

Page  219. 


1629*    January  14.    John  Gibson  against  John  Russelc. 

The  buying  of  victual,  or  any  other  goods  or  gear,  where  the  prices  are  con- 
descended uDon,  and  arrles  received,  and  the  day  of  delivery  appointed  \  may 
not  be  resilea  from. 

Page  21. 
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I6fi9«    Jammy  17»    Rachgll  Stewart  against  Bobert  Stewart* 

Raghell  Stewart,  one  of  the  two  daughters  and  apparent  heirs  of  Lodovidc 
Stewart,  upon  a  bond  made  to  her  by  her  umquhUe  fauer,  charges  her  sister  to 
enter  heir ;  and,  upon  her  sister's  renunciation,  obtains  decreet,  cognitioniscausih 
contra  lugredttatemjacentem^  and  intents  action  of  adjudication :  Sicklike,  Robert 
Stewart,  brother  to  the  defunct,  for  sums  of  money  addebted  to  him,  charg^ 
both  the  daughters  to  enter  heirs.  They  both  renounce ;— he  pursues  for  adjudi- 
cation. In  the  which  action,  ccnnpeara  the  said  Rachell }  and  alleges.  That  she 
having  intented  the  first  process  oi  adjudication,  upon  her  sister's  renunciatioD» 
ought  to  be  preferred.  To  the  which  it  was  replied  That  her  process  ^rasnull, 
in  so  far  there  being  two  daughters,  apparent  heirs,  they  ougnt  both  to  have 
been  charged  to  enter  heirs,  and  both  to  have  renounced;  before  an  adjudicatioft 
could  have  been  granted.  But  so  it  is,  that  she  had  only  charged  her  sister,  one 
of  the  heiry ;  ergo,  &c.  To  the  which  it  was  duplied.  That  she  could  not 
charse  herself,  and  that  she  was  content  to  restrict  her  summons  of  adjudication 
to  tliat  half  of  her  father's  heritage  which  nnght  fall  to  her  sister,  whom 
she  had  charged,  and  who  had  renounced.  Which  duply  the  Lords  found  re- 
levant. 

Pageh 


1GS9.    January  SO.    Robertson  against  Fishe  ;  or  Rawson  against  Futhie. 
A  bond  wanting  witnesses^  alleged  to  be  null,  is  supplied^  by  referring  the 
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TCriigr  therec^  to  the  oatib  of  Ae  pammi  subsciibecs:  of  £he  bond^  wfao»  bmg  out 
of  the  country,  the  pursuer  offered  to  find  cautkm  to  reskixr^  the  sum  contained 
in  the  bond,  in  case  the  party  reduce  the  same  at  any  time  thereafter,  and  to 
warrant  the  party  who  had  the  arrested  goods  in  his  hands,  who  was  pursued 
to  make  the  same  forthcoming,  at  the  hands  of  all  other,  creditors.  Which  the 
Lords  sustained^ 

Page  15. 
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l&B9k    Jaamary  90.        Ross  ugaimt  Mr  Georgb  Butlbiu 

If  a  party  be  pursued  by  the  donatar  of  a  rebel's  escheat,  to  make  payment 
of  a  debt  owing  to  the  rebel,  and  the  party  alleges,  that  the  rebel  was  owing  to 
him  as  much,  or  any  part,  and  desires  that  he  mi^t  have  retention  or  compen- 
sation allowed  to  him ;— the  Lords  will  not  allow  compensation  in  prejudice 
of  the  king  and  his  donatar. 


I629.    Jetnnetfy  §1.  Swaw  against  Runsie. 

If  a  sospensioQ  be  pfodueed,  and  the  party  relhse  to  dispute,  the  Lords  can 
do  no  more  but  suspend  until  the  charges^  be  inrodaoed^  Yet,  in  this  case,  they 
mo£fy  expenses^ 

Fage  169. 


January  Tl.    Robert  Kerr  against 

KiNGLASS. 


A  DisFoeiTiOK  ^  certain  knds,  and  of  all  goods,  gear,  and  insight  nlenish- 
iiig,  omniwm  bonorum,  for  onerous  causes,  prior  to  a  comprising  of  the  per- 
son's liferent  who  made  the  disposition ;  by  virtue  of  which  disposition,  she  to 
whmn  it  was  made  dispones  her  riffht  to  another  person,  who  enters  to  the  pos* 
session  of  the  roum  comprised  before  any  warning  was  made  by  the  compriser  t 
the  said  disposition  was  preferred  to  the  comprising. 

Page  S4f. 


1629*    Jdmiartf9&.  VbLsmr  against  Kv^se^ 

A  x>E€BBET|  dbttttMdat  the  inrta^  of  ansppsrcBi  haif  agaiiuit  erecuters 
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who  collude  ^th  the  heir,  and  suffer  decreet  to  pass  against  them  in  defraud 
of  other  creditors ;— not  respected. 

Pagei. 


1629.    Febnuiry.  ■  against  ■ 

The  gifl  of  a  husband^s  liferent,  disponed  b^  a  superior,  cannot  be  extended 
to  the  lands  which  he  only  bruiks  by  his  wife,  jwre  mariti  j  but  the  duty  of  these 
lands  falls  under  escheat,  and  must  yearly  be  disponed,  so  long  as  the  husbaDd 
remains  rebel ;  for  l^e  husband  is  not  vasa$l  to  the  superior  of  these  lands, 
while  his  wife  holds  of  the  superior,  although  he  possess  ue  same  jure  niaritu 

Fage  224. 


1628.    February  14;   and  1629,  February  4i.    The  Young  Lady  ArrouKB 

against  The  Relict  of  Alexander  Huhie.. 

The  young  Lady  Aitoune,  being  infeft  with  her  husband,  by  the  old  Laird  of 

Aitoune,  in  the  lands  of ,  conform  to  her  contract  of  marriage,  to  be 

holden  of  the  superior ; — ^the  said  Laird  Aitoune  fifterwards  dispones  the,  land  to 
Mr  Alexander  Hume,  to  be  holden  of  the  Laird  of  Aitoune,  and  he  is  put  in  pos* 
session  thereof.  In  this  contract  of  alienation,,  the  disponers  are  obliged  to  ob- 
tain the  consent  of  the  yoimg  lady  to  the  alienation ;.  and,  for  the  securi^ 
thereof,  give  a  bond  of  4000  merks.  After  the  alienation,  and  before  the  deala 
of  tile  young  Laird  of  Aitoune,  the  young  lady's  conjunct  fee  is  confirmed  by  the 
superior ;  and,  after  his  decease,  the  young  lady  pursues  for  the  mails  and  duties 
of  the  land :  Compears  the  relict  of  Mr  Alexander  Hume,  who  had  served 
herself  to  a  terce  of  the  said  lands,  and  alleged  she  ought  to  be  preferred,  be- 
cause her  husband  was^infeft  in  the  lands  by  the  old  and  young  I^rds  of  Ai- 
toune, before  the  young  lady's  infeftpient  was  made  perfect  by  the  superior's  con- 
firmation. It  was  answered.  That  the  confirmation  being  passed  before  her  hus- 
band's deceaiie, ;  it  inui^t  be  drawn  back  to  her  charter ;  and  no  base  infeftmefut, 
although  dad  with  possession  in  her  husband's  time,  which  she  copld  net  im* 
pede  so.  loftg  as  he  lived,  could  prejudge  her  of  her  liferent ;  ia  respect,  in  the 
contract  of  alienatiofi,  and  in  the  bond,  they  take  the  Laird,  her  hijisband, 
oWiged  to  obtam  her  copsent  The  Lords  repeUed  the  excq)tion.--fl4/A  Fibr^ 
ary  16^8,  and4^th  Februart/ X&^9.     ..:  •:.  ,  .. 

.^  .    .  .  Page9&t. 


1628.    January  l6 ;  and  l&^^  February. %  .  ^AmJino^  ag(imtj^9m*  .      • 
■A  WIFE,  hw^:id:(sciiiri3^^  «aother 
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husbaitd.  After  her  decease,  the  bairns  of  the  first  marriage  pursue  the  se- 
cond husband*  as  universal  intromitter  with  their  mother^s,  his  wiie^s,  goods  and 
gear.  The  Lords  woidd  not  sus^in  this  Sxriaof  pursuit  against  the  husband,  in 
respect  he  was  dominus,  and  might  very  lawfully  intromit  without  danger.  Nei- 
tBuer  coidd  his  intromissioh  be  couhted  yicious.«^l6^A' Jicma^^rr^  16S8,  cmd  7th 
February  1629. 

Fage  10«. 
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1^29.    Fehrtiary  9.  Stewart  against  Watson. 

If  one  pursue  action  as  heir,  and,  for  instructing  himself  to  be  heir,  alleges. 
That  the  same .  party,  defender,  obtained  a  decreet  against  him,  as  lawfully 
charged  to  enter  heir ; — the  Lords  sustain  not  this  pursuit,  except  he  produce 
his  retour,  or  seasine  upon  a  precept  of  cktre  constat. 

.       .  '  ,  Page  2. 
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l609i    Fefrruary  10.    Graham  and  Oliphant  against  Finlay's  Bairns. 

Oraham,  relict  of  umquhile  Finlay,  her  first  husband,  and  spouse  to  Oliphant, 
her  second  husband,  had  a  clause  in  her  first  contract  of  marriage,  whereby  her 
husband  was  obliged  i^  infeft  himself,  and  her  and  the  heirs  to  be  gotten 
betwixt  them,  in  aJl  lauds,  annualrents,  tacks,  roums,  possessions,  or  sums  of 
money,  that  he  shall  happen  to  conqtkesch  during  his  lifetime.  Notwithstanding 
of  the  said  contract,  her  umquhile  spouse  laid .  out  certain  sums  of  money,  in 
some  of  his  bairns*  names.  After  his  decease,  sheand.her  second  husband  pur- 
sue the  bairns  for  her  liferent  of  the  said  sums  provided  to  tiiem,  being  her 
husband's,  conquest,  and  so  provided  to  her  by  the  said  contract  of  marmge ; 
but  the  bairns  being  absolved,  she  intents  a  new  action  against  her  eldest  son, 
being  heir,  to  hear  and  see  him  decerned  to  provide  to  her  as  much  annualrent, 
during  her  lifetime,  as  his  father  had  provided  his  other  bairns,  seeing  it  was 
found  that  she  could  have  no  action  against  the  said  bairns  for  the  same.  It 
was  answered.  That  the  clause  in  the  said  contract  could  not  be  so  strictly  in* 
terpretedf.  tha^  thereby  a  man  should  be  debarred  from  making  prpvision  to  hjs 
bairns  out  of  a  part  of  his  conquest ;  and  the  wife  being  sufficiently  provided, 
uiCQordlng  to  tier  estate  ^^nd  her  huaband'a  Aieaba,  eould  have*  no  action  against 
.the  heir  .for  proyiding.to  her  as  much  as  was  di^oned  to  the  rest  of  the  bairns. 
, And  it  was  farther  alleged.  This  womani;  b^ii^  widow,  with  ,her  consent  caused 
.fill  Up  the.baims'  names  iji  the  bonds,  which  were  left  blank,  in  her  keeping,  by 
het  um^hile  husband.  Wbith  two  allegeances,  being  conjoinkd^  the  Lords  round 
'xelevant.  ;  '    i:     •••'•;.•'..':.        '   ■  •  '. 
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Feasek  of  TecbtDute'd  no&er  compdeed  certain  buds  peitttliBg  t6  tke  IjM 
of  Fhilorth,  and,  before  the  comprising  is  allowed  by  the  Lords,  sbe  deceises. 
Techmure  serves  himself  heir  to  his  mother,  and  gives  in  a  bill,  desiring  the  Lords 
to  allow  the  comprising,  that  he  might  get  letters  to  charge  the  superior  to  re- 
ceive him  as  heir  to  his  mother.  The  Lords  grant  the  desire  of  the  bill,  aL 
though  some  thought  it  was  requisite  he  should  have  sought  first  a  decreet  of 
transferring  of  the  comprising,  in  his  person,  as  heir,  and,  to  that  effect,  to  have 
summoned  the  Laird  of  Philorth. 


iM*^rfi«MhMkiMblt»*«*Ai>i^k«ia^iM 


1629.    February  11.    Laibd  of  Lamikgtoun  against  Captain  Chawfoed. 

After  a  cause  is  reasoned  in  the  Imier-bouse,  if  the  party  pursuer  will  not 
insist,  a  protestation  should  be  granted  to  the  defender,  and  the  extract  of  the 
interlocutor. 

jPage  161. 


16^9*    February  12. 


Faaser  against  Doctor. 


A  DECREET  of  spuil^dc  of  a  horse,  before  the  sheriff  of  Forres,  not  reffl>ecte4 
because  the  {jobation  is  not  found  clear  ^  but  the  party  reponed  to  ms  de- 
£^ces» 


«AM 


l6S!9.    FeX^ruury  1^.    Lord  Yest£r's  Tenant  agmnst  Lorb  Yebtsb* 

The  Lord  Yester  having  obtained  decreet  against  one  of  ^tenants,  &rpsf- 
ment  ^  a  greater  duty  mxr  tbe  tenant  was  joi  use  to  pay  fm  that  room  bi- 
ibre,  upon  a  new  condition  made  Jbr  t^  said  tenant,^  to  tike  aaid  Lcni» 
'which  being  referred  to  the  tenatit's  oath,  be  washoMien  jiro  •con^Ssso.  Tbisdi- 
creet  is  sought  to  be  reduced  At  the  4aid  tenant's  instance,  and  lie  reponed  to 
give  his  oath ;  because,  it  was  alleged.  That  the  Lord  Yester's  procurators  bid 
stolen  through  this  decreet  against  tiie  tenant,  having  promised  not  to  call  the 
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said  action  till  they  made  the  tenant's  procurators  foreseen  thereof;  whereupon 
the  advocate^  being  examined  ex  qfficioj  the  Lord  Tester's  procurator's  man  de» 
poned^  That  once  he  made  a  promise ;  but  the  decreet  was  obtained  more  nor 
two  years  thereafter.  The  Lords  would  not  repone  the  defender  to  his  oath, 
but  ordained  the  Lord  Yester  to  give  his  oath  upon  the  condition  alleged  by 
him. 

Fage  57. 


1629.    February  13. 
The  father's  deed  does  not  infer  contravention  against  the  son. 


Page  31 


1629>    February  14.    Robert  Farquhar  against  Wallace. 

A  PARTY  being  pursued  for  exhibition  of  a  bond  made  to  him  that  pursues  for 
the  same»  who  alleges,  in  his  summons,  that  he  delivered  the  said  bona  to  the  de- 
fender ;— it  was  answered,  That  this  delivery  cannot  be  proven  but  scripto  velju- 
ramento  partis.    The  pursuer  replies,  That  the  delivery  of  a  writ  may  as  well  be 

Eroven  by  witnesses,  as  the  havmg  of  the  same.    The  Lords  sustained  the  pro- 
ation  prout  dejure. 

PageTO.   , 


1629.    February  14.  Grant  against  Balvenie. 

The  receiving  of  feu-duties,  or  accepting  of  a  resignation  from  a  person  that 
was  not  infeft  himself,  cannot  compel  the  superior  to  receive  or  enter  one  of  his 
vassals,  that  had  comprised  the  land  from  him  that  had  been  in  use  to  pay  the 
feu-dutv  of  the  land,  and  who  had  resigned  his  right  in  the  superior's  hands, 
but  had  never  been  infeft. 

Page  224. 


1629*    February  15.    — — — .  against 


The  young  Lady  Hallyburtoune  having  appointed  500  merks  termly  for  her  ali- 

N  n 
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mept,  dnning  the  iime  a£  her  aqpaitatum  from  her  httsbthd ;  Mr  I>avid  Aytbfi^  who 
liadknt  to  her^  before  faer  sepamtiony  800  merks  upon  her  bond,  arrested  m  to 
hufibaod^s  hands  a  term's  dutyl  Her  husband  eonsij^  the  terai^«dnty,  aadiuS' 
pends  upon  double  poinding*  The  Lady  alleges,  Her  [[aflowanoe]  bemg  sp. 
pointed  £br  her  aliment  vas  qot  arrestable,  especkliy  fer  the  said  ram  of  800 
merks,  because  it  was  borrowed  by  her  before  the  separation,  and  employed 
upQU  the  furnishing  of  her  house  ;  and,  in  that  respect,  Mr  David  should  pur- 
sue her  husband  for  the  same.  The  Lords  ordained  the  Lady  to  be  answered 
for  the  consigned  money,  and  Mr  David  to  pursue  her  husband ;  and  ordained 
the  Lady  to  find  caution  that  she  should  pay  the  said  Mr  David,  in  case  it  were 
so  found  that  her  husband  were  not  his  debtor. 

Page  265- 


1629-    Febrtuiry  VJ.    Alexander  Ingles  against  Lady  Dumfermling. 

Letters  confonxi,  may  be  given  upon  pensions  granted  by  eecttliiir  men,  oat- 
withstanding  it  was  alleged.  That  such  letters  conform  could  only  be  granted  by 
b0P@ficed  persons,  conform  to  the  Act  Ja*  VI,  Pan  1%  cap.  14. 

Pugel%5. 


1629.    February  20.    Ttrie  against  The  Viscount  of  Stormonth. 

The  Viscount  of  Stormonth  buys,  from  one  Chalmer,  his  lands  of  Drumlothie. 
In  the  contract  of  the  alienation,  the  price  of  the  lands  is  discharged ;  but  the 
Viscount  gives,  to  the  said  Chalmer,  (he  being  in  life,)  a  bond  to  content  and 
pay  to  him,  at  Whitsunday  \6l9f  the  sum  of  3000  merks ;  and  failing  thereof 
to  infeft  the  said  Chalmer  of  an  annualrent  of  300  merks,  in  liferent,  and  his  son 
in  fee*  The  Viscount  dispones  the  right  of  the  said  land  to  Mr  James  Ratray, 
and  takes  him  obliged  to  pay  the  sum  conlmned  in  the  bond,  and  to  relieve  bim 
thereof.  Mr  James  obtains  a  discharge  from  the  said  Chalmer,  who  had  anoail* 
vied  the  lands  in  December  I6l9*  After  the  death  of  the  said  Chahner  and 
his  son,  his  daughter  serves  herself  general  heir  to  her  brother,  in  whose  favours 
the  clause  of  the  said  contract  was  conceived,  whereby  the  Viscount  was  obliged, 
in  case  the  sum  was  not  paid  to  Chalmer  at  Whitsunday  1619,  that  he  should 
infeft  him  in  liferent,  and  his  son  in  fee,  in  an  annualrent  of  300  merks,  as  said 
is.  The  said  daughter  makes  Tyrie,  sec<md  son  to  Drumkilbo,  assignee  to  her 
right  of  the  bond,  who  seeks  the  bond  to  be  transferred  against  the  Viscount 
It  was  alleged  for  the  Viscount,  That  his  assignee,  Mr  James  Ratray,  had  made 
payment  to  the  father,  who  had  power  to  receive  the  same,  during  bis  Jifetime, 
and  had  reported  his  discharge  thereupon,  produced  in  process.     It  was  retried, 

That  tjie  father  had  no  power^  after  the  term  of  Whitsunday  1619»  to  discntfg« 
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the  sum ;  because  of  the  destination  thereof  contained  in  the  bond»  whereby 
the  father  was  ordained  to  be  infeft  but  in  liferent,  and  the  son  in  fee.  It  was 
duplied.  That,  so  long  as  the  infeAmedt  wasr  isot  granted,  Mid  ihe  c^bligeibeni 
consisted  in  nudisjinibusj  the  father  had  power  to  dispone  upop  the  money  as 
bn  pleswd,  it  bdilff  the  p^e  of  his  own  land^  wherein  his  son  was  not  infeft. 
Tbe  LcMTds  fdund  me  excef^tion  and  dtiply  relerant  and  prove6« 

Page  15. 


lGS9^    February  20.    Elizabeth  Whtte,  and  Rippath,  her  Husband,  against 

James  Douglas's  Heirs. 

Elizabeth  Whyte,  relict  of  liteqiihile  Jam«8  Douglas,  clerk  of  Duns^  kxA 
Rlppath,  her  spouse,  for  his  interest,  pursue  her  first  husband's  heir,  to  provide 
her  tor  the  annualreiits  of  the  heritable  boiids  daring  hef  lifetiitte^*  ^Mch  Wiere 
made  to  his  father  after  the  marriage,  some  of  theiA  bearing  &e  AHAuBlient  to 
be  paid  to  him  and  his  heirs,  as  well  infeft  as  not  infeft,  but  bearing  no  clause 
whereby  the  debtor  was  bound  to  infeft  the  creditor's  other  bonds,  bes^ring  only 
to  pay  annualrent,  aye  and  while  the  principal  sum  be  paid.  The  reason  of  the 
pursuit  was  one  clause  in  the  contract  oi  marriage,  whereby  umquhile  James 
bouglaff  wag  €>bliged  to  inieft  his  future  spouse  and  himself,  in  att  kA^  and  an** 
nualrents  that  he  shall  happen  to  acquire  ot  conquesche  during  the  marriage. 
It  was  excepted  for  the  heir.  That  the  clause  of  the  contract  could  not  oblige 
the  eoiitractor  to"  provide  her  to  no  other  an Audretffes  btrt  those  wbereiii  he  Was 
eitber  infeft,^  or,  at  the  farthest^  in  these  bonds,  m  tehicb  the  debtors  werb 
obliged  to  infeft  hntL  The  Lords  fouBc^  That  the  heii'  should  pM)vidte  [hef^3 
kMU  ModOf  to  all  the  foresaid  heritable  bonds  which  bore  amncsdrest  to^  be 
paid  to  him.  Ratio :-— if  they  had  not  been  heritable,  she  would  have  Mte&  mtO 
the  third  of  the  sums  contained  in  them. 

Page  264. 


l(J«9i    Fe6mti^Q6.       DoudLArf  ^g-irfni/ M*MicBtELt. 

A  BONb  for  pkpMVd  of  a  d^rtiiiil  sum  of  Utoney  it  H  6€tia!bii  fetih^  iHitx  the 
airiliinlnelnt  ti»6i'eof,r  and,  faiKttg  iA  p^^ibent  iSlter^f  it;  tSie  saidf  tei*ift,  to  pay  a 
penl^ ;  mdy  after  liie  said  <e A^,  to  p^  atmuali<etit,  aye^  Aiid  While  tfte' nrincipd 
som  be^  paid.  Be&ftef  the  ffert*  of  pUfmeAt,  the  credi!t6r  dbj^arts  thilsF  life.  Qtuei 
ri^mr,  Whettei'  this  bdnd  b^  hei^Uie  o#  tticfvtui^k  ?  Tike'  Lords  fbutid  the  hcM 
moveable.* 

FUgei  16; 
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1629*    February  26.  Reid  against  Lochoib. 

A  DATIVE  taken,  by  a  creditor,  of  a  debt  owing  to  the  defunct,  pursues  the 
debtor  upon  his  confirmed  testament  dative.  It  is  alleged,  The  testament  da* 
tive  cannot  furnish  the  pursuer's  action,  unless  he  instruct,  in  initio  litis,  some- 
thing to  qualify  that  the  defenders  were  debtors  to  the  defunct.  It  was  an- 
swered, That  this  shall  be  proven  cum  processtu;  and  that  the  dative  was  suffi- 
cient title  to  pursue.  The  Lords  found.  That  the  pursuer  should  instruct  the 
debt  in  initio  litis. 

Page  4^. 


1629.     February  26.  Cockbuen  against  Whtt^. 

Summons  against  one  charged  to  enter,  who  renounces,  to  hear  and  see  some 
lands  and  gear  adjudicated  to  a  creditor,  needs  no  continuation. 

Page  220. 


1.629.    February  27.    Walter  Kneilland  against  The  Laird  of  Craigie- 

Wallace. 

In  the  summons  of  declarator  of  the  avail  of  one's  marriage,  upon  a  gift  thereof, 
it  is  not  necessary  to  instruct,  in  initio  litis,  that  the  defender's  author,  to  whom 
he  is  apparent  heir,  and  by  whose  decease  the  marriage  is  alleged  to  have  fallen 
to  the  superior,  was  infefl  in  such  lands  as  are  libelled ;  but  to  prove  the  same 
cum  processu. 

Page  50. 


1629.    February  28.     Mackie  Graham,  George  Irving's  Relict,  against  John 
^  Maxwell. 

John  Maxwell,  being  made  factor  by  the  treasurer,  to  upUft  the  escheats  of  the 
persons  who  were  convicted,  executed,  or  fugitive  for  criminal  causes,  by  the 
commissioners  of  the  borders,  intromits,  by  virtue  of  his  factory,  with  certain 

?;oods  and  gear  belonging  to  George  Irving,  executed  for  slaughter.  The  de- 
ixnct's  spouse,  Mackie  Graham,  obtains  the  gift  ^  her  husband's  escheat,  and 
pursues  a  special  declarator  of  goods  and  gear  in vomitted  with  by  the  said  fa^ 
tor.  It  was  alleged  by  him,  That  he  intromitted  by  virtue  of  a  warrant,  and 
ought  only  to  be  countable  to  the  treasurer.  The  Lords  ordained  the  factor  to  be 
countable  to  the  donatar,  seeing  she  was  become  in  the  treasurer's  place. 

PageGif* 
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1629.     March  5.    — — — —  against  The  Laird  of  Rentone. 

The  procurator-fiscal  being  decerned  executor,  surrogates  certain  of  the  de-> 
functus  creditors,  who  thereafter  confirm  the  defunct's  testament.  Another  of 
the  defunct's  creditors  pursues  one,  to  whom  the  creditor  surrogated  by  the 
procurator-fiscal,  had  sold  some  of  the  defunct's  goods  and  gear,  before  the  con- 
firmation, but  after  the  surrogation,  as  universal  intromitter  with  the  defunct's 
?^oods  and  gear.  It  is  excepted  by  the  defender.  That  he  bought  the  gear 
rom  the  parties  who  were  decerned  executors,  shortly  after  confirmed.  It  was 
replied.  That  the  defenders  had  no  right  to  dispone  before  confirmation.  The 
Lords  repelled  the  reply,  and  admitted  the  exception. — 5th  March  1629,  — — 
against  7%^  Laird  qf^  Rentone  ;  who  bought  some  sheep  pertaining  to  the  um« 
quhile  William  Douglass  of  Blachirstoune,  from  the  dative. 

Page  49. 


1629.     March  5.    Lady  Borthwick  against  Sir  Walter  Scott  of  Goldie- 

LAND. 

A  CONJUNCT  infeftment  granted  to  a  man  and  his  wife,  stante  matrimonio,  by 
his  wife's  brother,  although  the  husband  paid  a  sum  of  money  therefore,  but  not 
equivalent  to  the  avail  of  the  land,  is  not  found  donatio  inter  virum  et  tuvorem  ; 
but  her  right  for  her  lifetime  is  thought  to  proceed  from  the  love  of  the  bro- 
ther, and,  in  that  respect,  she  may  bruik  her  liferent  of  the  said  land  after  her 
husband's  decease,  without  any  burden  imposed  by  her  husband  without  her 
consent. 

Page  264. 


1629.     March  6.  Lady  Rentone  against  Her  Son.     / 

Although  a  man,  by  contract  of  marriage,  be  obliged  to  infeft  his  future 
spouse  in  all  his  lands,  roums,  annualrents,  and  possessions,  that  he  shall  happen 
to  conquesche  during  the  time  of  the  marriage  ;  yet,  if  he  acquires  the  tack  of  a 
teind  to  himself  and  his  heirs,  and  the  wife  pursue  the  heir  to  provide  her  there- 
to during  her  lifetime  j— the  Lords  found  the  heir  was  not  subject  thereto  by 
the  contract  of  marriage,  seeing  she  could  not  be  infeft  therein. 

Fage  264. 


1629.    March  7*    The  Ladt  Oldbarr  [or  Arblair]  against  Her  Husband's 

Heir. 

The  Lady  Oldbarr  having  paid  an  heritable  bond^  per  ignorantiam,  made,  by 
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her  umquhile  roouse,  to  Mr  Thomas  Lundie,  minister,  she  being  but  execatriz 
to  her  nusban^  and,  instead  of  a  discharge,  received  only  but  the  principal 
bond,  and  cancelled  the  sume  ;*— she  pursues  her  husband *&  heir  for  repaynait 
of  it  to  her,  as  having  paid  the  same  for  him,  which  was  due  to  the  heir  to  pay, 
upon  this  ground  of  kw,  quern  sequuntxar  ammoday  equum  ett  ut  ctmdem  semum^ 
tur  mcommoda  ;  and,  seeing  the  executor,  by  law  and  Act  of  Farliamenty  James 
4^  ParUaraent  6^  chap*  76^  is  obliged  to  relieve  the  heir  of  the  flUoveaUe  dd>t9  ^ 
so,  of  reason,  the  heir  ought  to  rdieve  the  executor  of  heritable  bonds  owing 
by  the  defunct*  The  l<ords  sustained  the  smmnons;  but  the  hdr  afiq^ed 
tnat  the  receiving  of  the  bond  from  the  creditor  was  not  sufficient,  except^ 
executrix  proved  the  payment  of  the  debt,  and  that  the  csnceHed  bond  was  eir* 
tire  and  owing  by  the  defunct,  the  time  of  his  decease :  which  the  Lords  found 
F^vaat  to  be  proven,  viz,  the  real  payment  of  the  ddbt  by  the  creditor's  oslk  \ 
and  thai;  the  sum  waci  owing  the  time  of  the  defunct's  decease,  by  the  oith  of 
the  heir. 

Fagfi  16. 


1629.    March  l<k        Lamt  Kkocxjdxa  against  Shaw. 

A  BOND  given  for  payment  of  an  annualrent  out  of  certain  lands,  which  are 
conq>riBed  by  a  third:  person  being  a  singular  successor,  does  not  affect  the  land 
nor  the  singular  successor,,  bwt  is  personal. 

PageS^ 


1629*    March  13*    The  Earl  of  Balcleuch  against  Scotts  of  Haill^ 

Offer  of  the  principal  money  without  consignation,  does  not  liberate  the 
maker  of  the  offer  of  annualrent  until  the  principal  sum  be  paid. 

Page  10. 


1^^.    March  13.    David  M^rratt  against  Drumsk^ars  and  iLoltv  Yesssk. 

A  DECREET,  obtained  against  tenants  for  spulyiation^  of  their  teiads^  who  snf* 
Ibred  great  quantity  above  the*  avail  to  ht  obtained  against  tbent  for  tiieir  con* 
tumacy,  not  compearing  to  depone  upon  tiie  quantity  of  thesame,  being  reiisr* 
red  to  their  oath;  can  infer  no  lawful  distress  whereupon  their  master,  being 
tacksman,  can  crave  warrandice  against  the  letter  of  the  tack,  except  the  quan- 
tities Tiad  been  otherwise  proven  ;  but  the  Lords  permitted  David  Murray,  pur- 
suer, by  the  same  summons,  to  prove  the  just  quantify  of  the  said  teind  verified, 
that;  aeoording  thereto,  he  wjif^  pursue  his  warrandice :  as  waspraetisi^d  by  Ike 
Laird  of  Old  Farr  [probably  O/rfi^rr,]  against  — . — ^th  March  169Q. 

Page  250. 
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1629«    March  18.  Mershall  against 


An  annualrent  [being]  claimed  by  a  beneficed  person,  out  of  a  man's  laiids» 
where  he  has  no  mortification  to  instruct  his  pursuit,  [he]  must  prove,  at  the 
least,  thirty  years*  possession  of  the  same  paid  to  him  or  his  predecessors,  titulars 
of  the  said  benefice,  conform  to  a  statute  made  by  the  Lords,  and  inserted  in 
the  books  of  sederunt,  in  December  1612  :  According  whereto  it  was  decided, 
the  18tii  of  March  l629,  betwixt  Mershall,  chaplain  ot  a  chaplaincy  of  Dunkeldt 
called  St  Ann,  for  an  annualrent  of  £12,  acclaimed  out  ot  the  lands  of  Loch- 
naati^f  to  pertaiia  to  the  raid  chaplainry. 

P4Xge  10. 


16^    March  18.        Nairn  against  William  Miller. 

Barbara  Thomson,  relict  and  administratrix  with  her  husband's*  goods  and 
gear,  is  pursued  by  one  Naime,  before  the  commissary,  for  a  debt  owing  to  him 
by  the  defunct,  and  he  obtains  decreet  against  her;  as  also,  another  creditoti 
William  Miller,  pursues  her  for  another  debt  owing  by  her  husband,  and  for 
house^mails  owing  by  him  before  his  decease,  before  tibie  bailies  of  Edin- 
burgh ;  and  he  obtains  decreet  against  her,  as  having  arrested  the  household 
gear  wherewith  she  intromitted,  to  make  the  arrested  goods  forthcoming  for 
the  debt,  and  likewise  for  the  house-maiL  She,  having  intromitted  wini  no 
more  but  the  plenishing  of  the  house,  suspends  upon  double  pcnnding*  It  mu 
alleged  Inr  Nairn,  That  he  ought  to  be  preferred,  because  he  had  obtained  de- 
creet beiore  the  Commissaries,  who  were  the  only  competent  judges  in  a  mat- 
ter of  this  kind  j  and  that  William  Miller^s  decreet  ought  not  to  be  respected, 
as  given  by  the  bailies,  who  were  not  competent  judges  to  consistorial  causes ; 
as  also,  the  decreet  to  make  the  defunct's  gear  forthcoming,  by  virtue  of  an  ar« 
restment  made  before  any  decreet  was  obtained,  at  his  instance,  against  some 
persons  representing  the  defunct,  was  null.  The  Lords  found  this  decreet  was 
oulU  in  so  far  as  it  concerned  the  making  arrested  goods  forthcoming }  but  sus- 
tained the  same  for  the  house-m^ils. 

Page  57. 


1629*    March  18*    Macillvarb  against  M^Rentone. 

* 

An  allegeance  made  against  a  bond  or  di^xBition,  that  the  same  is  null,  be- 
cause the  party  maker  of  the  bond  or  disposition  was  interdicted ; — ^the  Lords 
wocdd  not  receive  the  nullity  by  way  of  exception  or  reply ;  but  m^ned  the 
woponer  of  the  allegeance  to  use  reduction. 

Page  109. 
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1629*    March  19.  Aulb  against  Smith. 

A  COMPRISING  dustainedy  which  is  deduced  upon  a  bond  bearing  annual- 
rent. 

Page  36. 


1629.    March  19.  Newark  against  Herbertson^ 

Diligence  being  raised  against  some  persons,  who  were  not  known  to  be  out 
of  the  country  when  the  diligence  was  raised,  the  raiser  of  the  incident  meaned 
himself  to  the  Lords,  to  grant  him  a  new  diligence  against  them.  The  Lords 
would  not  grant  new  diligence,  but  gave  him  a  competent  day  to  conclude 
his  diligence. 

Page  5^ 


1629.    March  26.    Lady  Ayton  against  The  Heirs  of  Mr  Alexander  Home. 

An  ordinary  action,  intented  for  exhibition  of  writs,  cannot  supply  the  place 
of  an  incident  taken  to  prove  an  exception.  But,  if  the  said  action  of  exhibi- 
tion be  used  for  diligence  in  termino  probatorio^  the  Lords  repel  the  same, 
and  will  circumduce  the  term,  except,  out  of  favour,  they  grant  a  day  to  the 
excipient  to  conclude  his  probation. 

Page  58. 


1629.     March  26.    The  Town  of  Haddingtoun  against  The  Laird  of  Lamwg- 

TOUN. 

In  an  improbation,  when  the  defender's  incident  is  run  out,  and,  at  last,  he 
refers  the  naving  of  the  writs  to  the  pursuers'  oath ;  and  after  the  pursuer  has 
deponed,  the  de^nder  craves  a  new  day  for  production  ;•— the  Lords  refuse  any 
more  days. 

Page  ^. 


1629*    June  20.  The  Laird  of  Haddo,  Petitioner. 

The  Laird  of  Haddo  gave  in  a  bill  to  the  Lords,  showing,  that  his  curators, 
the  Laird  of  Ludquhairn,  &c.  when  they  received  his  evidents  from  the  Laird  rf 
Lesmore,  his  tutor,  put  them  in  the  chest,  wherein  they  now  were,  in  Master  Rod- 
ger Mowat's  house  and  custody ;  and  seeing  he  had  necessary  ado  with  some  of 
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them,  he  desired  that  the  said  Master  Rodger  soight  exhibit  the  chest  before  the 
Lords }  or  else  suffer  him  to  take  out  such  writs  as  he  had  to  do  with,  upon  suf- 
ficient caution  that  they  should  be  restored  again.  Master  Rodger  alleged. 
That  he  could  not  deliver  any  of  the  writs  until  Ludquhaim,  who  committed 
them  to  his  custody,  were.dted,  seeing  Haddo  as  yet  was  minor,  and  had  cura- 
tors.   The  Lords  granted  the  bill,  notwithstanding  of  the  allegeance. 

Page  5\. 


1629*    JtJtne  20.  — ii-.^.^—.  against 


Inhibition  may  be  raised  and  executed  against  an  apparent  heir  by  a  de- 
liverance of  the  Lords. 

Pages. 


1629*    June  S4.    Duncan  Menzies  against  Sir  Mungo  Murray. 

In  a  declarator  of  nonentry,  it  is  not  necessary  to  summon  all  that  have  their 
lands  holden  of  the  king,  except  their  rights  proceed  from  the  persons  by  whose 
decease  the  nonentry  is  craved  to  be  declared. 

Page  1S9. 


16^.    June  S5.    John  Auchterlont  against  William  Guthry. 

John  Auchterlony  obtained  vi  decreet  of  registration  of  a  bond  made  by  urn- 
quhile  Alexander  Guthry  for  1000  merks,  against  William  Guthry  of  Meannes, 
heir  of  tailyie  to  the  said  umquhile  Alexander.  In  the  which  action  of  registration, 
Anna  Guthry,  heir  of  line  to  the  said  umquhile  Alexander,  was  called  and  assoil* 
vied,  in  respect  she  renounced  to  be  heir  \  and  the  registration  sustained  against 
her,  only  cognitiams  catisa,  to  have  execution  contra  k^editatemjacent€m.\J^on 
the  said  decreet  of  registration,  the  said  William  Guthry,  heir  of  tailyie,  is  charged 
by  the  creditor.  He  suspends,  upon  this  reason,  That  the  heir  of  line  should  be  first 
discussed ;  and  albeit,  both  the  heir  of  line  and  of  tailyie  may  be  pursued  in  a 
Ubel,  yet  the  heir  of  line  ought  to  be  first  discussed ;  and  albeit  she  renounces, 
yet  he  might  pursue  for  adjudication,  from  her,  of  such  rights  as  fell  to  her  as  heir 
of  line ;  and  till  the  charger  follow  out  this  course,  he  could  not  charge  the  heir 
of  tailyie.  To  the  which  it  was  answered,  The  charger  having  convened  the 
heir  oi  line,  and  she  having  renounced,  it  was  in  his  option,  either  to  pursue  the 
heir  of  tailyie,  or  seek  adjudication.  The  Lords  found  the  letters  orderly  pro- 
ceeded against  the  heir  of  tailyie ;  but  ordained  the  charger  to  make  assignation 
of  the  right  to  the  heir  of  tailyie,  that  he  might  seek  adjudication,  for  his  relief^ 

Oo 
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of  tbd  rights  pertftrtting  to  the  defuncty  whereunto  the  heir  (£  Ime  might  sqc- 
ceed. 


^•^•^.m^t^ 


1629.    Ji/^  25.    Sir  Mungo  Murray,  Donatar  to  the  Nonentries  of  Athole, 

against  Drumkilbo,  Inchmartin,  and  Others. 

As  many  persons  as  are  infeflt  in  lands,  as  many  gifts  of  nonentry  maybe 
given  by  the  superior,  through  the  decease  of  those  that  were  infeft,  and  a  ge- 
neral declarator  may  follow  irpon  all  the  gifts ;  bttt  the  rights  of  the  infeftment 
may  be  reserved  to  the  special  declarator,  when  the  donatar  pursues  for  the  mails 
and  duties,  or  for  removing* 

Page  189- 


1629*    June  26.  Mackgib  against  Balmagie. 

A  CHARGE  of  homing,  executed  by  a  messenger  at  a  man's  dwelling-house, 
where  he  left  a  copy ;  and,  upon  that  same  day,  the  messenger  having  met  with 
the  said  man  personally  ;  he  made  intimation  to  him  of  the  said  charge  mven  to 
him  at  his  dwelling-house.  The  Lords  would  not  sustain  the  charge ;  because 
the  indorsation  bore  not  that  he  gave  him  an  authentic  copy  the  time  of  the 
intimation  made  personally. 

Page  86. 


16S9«    Jti^  1»  Lady  Dumtermling  against  Her  Son. 

The  receipt  of  feu-duties  from  vassals  that  have  not  a  valid  right,  will  not  pre- 
judge the  superior  to  reduce  the  said  feus. 

PageBi. 
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1629»    Jiiisf  !•    The  Lady  jDumfermjling  against  The  £arl>  her  Son» 

In  the  seeking  of  a  contract  of  marriage  to  be  fulfilled^  where  the  husband  is 
obliged  to  infeft  his  wife  in  all  the  lands  and  heritages  that  he  shall  happen  to 
conquesche  during  the  marriage ;  it  is  to  be  understood  of  lawful  and  valid 

■    r,  from 
Lords, 

's  pos- 
session and  kindness.       ^  '  ^ 

Page  120. 
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If  a  second  brother  intromit  with  any  of  his  father's  heirship  goods,  his  eldest 
brother  beiag  living,  and  the  said  elder  brother  deceasing  before  he  be  entered 
heir  to  his  father,  and  so  tlie  second  brother  falling  to  be  heir  to  his  £ither}  hof 
intromission  with  the  heirship  goods  while  his  brother  was  livings  does  not  make» 
nor  caonot  make  Mm  heir« 


I6f9.    Julys.    Fbakgis  Douglas  ^irm^  James  Stewart. 

In  liie  declarator  of  nonentries  pursued  by  Francis  Doi^las  against  James 
Stewart,  heir  to  David  Stewart,  since  whose  decease  the  nonentry  waa  craved  by 
tile  donatar  of  lands  of  Braidwood  $— nit  was  alleged,  That  no  declarator  can  be 
craved  at  the  donatar's  instance ;  because  this  gift  is  taken  to  the  behoof  of  the 
Earl  of  Lauderdale  and  Earl  of  Angus,  his  authors,  seeing  they  have  bruiked  the 
-possession  of  the  lands  since  the  decease  of  the  said  umquhile  David,  and  so  the 
nonentry  can  produce  no  farther  right  to  the  mails  and  duties  of  the  said  lands  nor 
they  have  already ;  and  the  consequence  of  the  declarator  is  frustrated.  To  the 
which  it  was  answered.  That  the  donatar  might  seek  the  declarator  notwithstand- 
ing ;  t^t,  in  case  tbeir  right  of  the  lands  should  be  reduced,  they  might  use  the 
gift  of  nonentry  for  their  farther  tsecurity*    The  Lords  repelled  the  exception. 

Page  140. 


1629*    Juhf  7.  Caldweix  against  Robeet  Stxek. 

Robert  Stirk,  tenant  in  a  tenement  in  Dumfermling,  buys  the  heritable  right 
of  the  same  from  Caldwell.  The  contract  of  alienation,  containing  a  procuratory 
of  resignation,  is  dated  the  4th  of  November  and  the  buyer  is  seised  shortly 
after  Martinmas.  There  is  no  reservation  contained  in  the  contract  of  the 
maills  of  the  house  from  Whitsunday  to  Martinmas.  The  anailyier  pursues  for 
the  said  term's  mailL  The  Lords  assoilyie  the  buyer  i  because  the  contract  and 
procuratory  was  subscribed  before  Martinmas,  and  no  reservation  made  of  die 
said  term's  maiil. 

PqgfilQS. 


16S9.    Juh/B.    HucFB  JSounotow  ^mrt^  Robert  Eossb  or  Ralfh. 
A  TKAysFRRRrNo  of  a  reduction  mar  be  imrsued  airaiQflt  an  m^i 
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1629-    July  9*    David  Urquhart  against  William  Dick,  The  Eabjl  of  Caith- 

KESS,  &c« 

Gawin  Dambar  has  a  pension,,  granted  him  by  the  Earl  of  Caithness,  of  fort^ 
bolls  of  bear,  for  the  space  of  19  years,  requiring  the  first  term's  payment  » 
anno  1610 ;  and,  for  sure  payment  thereof,  is  assigned  to  be  paid  by  the  tenants 
of  certain  lands  in  Caithness.     He  obtained  decreet  and  letters,  conform  to  hii 

Eension,  and  apprehends  possession,  by  uptaking  of  the  same  from  the  tenants 
y  the  space  oi  five  or  six^years.  William  Dick,  and  some  other  merchants  in 
Edinburgh,  comprise  the  said  lands  from  the  Earl,  and  intromit  with  the  haill 
duties  by  the  space  of  ten  years.  The  pensioner  makes  David  Urquhart  as- 
signee to  the  pension.  He  pursues  the  tenants,  the  Earl  of  Caithness  and  Wil- 
liam Dick  ana  his  colleagues,  for  the  pension.  William  Dick  alleges.  They  can- 
not be  convened  as  intromitters  with  the  rents  of  the  lands  libelled ;  because 
their  intromission  was  by  virtue  of  their  public  infeftment,  proceeding  upon  a 
comprising,  whereof  they  have  been  in  possession  by  the  space  of  IS.years ;  and 
this  pension  being  given  but  by  a  laic  person,  cannot- be  esteemed  a  real  right,  as 
pensions  given  by  a  kirkman.    The  Lords  found  the  exception  relevant 

Page  165. 


16^.    Jt^  11.    Archibald  Moncreiff  against  The  Laird  of  Balkagowit 

and  His  Vassals. 

ft 

A  coMPRisiNO  deduced  on  the  12th  day  of  December  1628,  sustained  for  the 
farms  1628,  against  the  person  and  his  tenants  against  whom  decreet  waa  ob- 
tained, for  the  sums  whereupon  the  comprising  was  led ;  by  reascm  the  time 
of  the  payment  of  farms  was  not  come ;  although  both  Whitsunday  and  Mar- 
tinmas were  bypast  before  the  comprising,  and  albeit,  upon  the  comprising,  no 
infeftment  was  past. 

Fag^S6. 
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1629.    Juhf  12,    PuRVETANCE  agotnst  The  Laird  of  Craigie- Wallace. 

Purveyance  charges  Craigie- Wallace  to  make  payment  to  him  of  a  sum  con* 
tained  in  his  bond,  with  the  penalty  and  annualrent  thereof  since  the  Laird  Craigie- 
Wallace  was  denounced  to  the  horn.  It  was  alleged  by  suspension,  That  the 
charges  could  not  exceed  the  sum  contained  in  the  bond,  which  bore  no  annual- 
rent.  It  was  replied  by  the  charger.  That,  by  the  Act  of  Parliament,  the  annual- 
rent  was  due  after  homing ;  and  being  dejure  accessory  to  the  bond,  might  be 
charged  for.  The  Lords  found.  That  the  charger  could  not  call  for  more  than 
was  m  his  bond }  but  reserved  action  to  pursue  for  the  annualrents  after  the 
horning. 
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This  was  so  controverted  among  the  Lords,  that  it  stood  on  the  President's 

vote. 

Page  10. 


1629«    July  IS-    Arthur  Houston  against  Edward  Hall's  Debtor. 

Arthur  Houston,  donatar  to  the  escheat  df  Edward  Hall,  pursues  one  of  Ed- 
ward's debtors  for  the  debt  owing  to  the  said  Edward,  by  a  special  declarator. 
It  is  answered  by  the  defender.  That  no  personal  execution  can  follow  upon  this 
declarator  against  the  person  of  the  defender ;  because  he,  being  incarcerated, 
summoned  all  his  creditors,  and  this  Hall  among  the  rest,  to  hear  and  see  him  put 
to  liberty,  upon  an  assignation  omnium  bonorum  ;  whereupon  he  obtained  liberty, 
and  so  must  be  free  of  all  personal  distress  for  that  debt.  To  the  which  it  was 
answered  by  the  donatar,  That  the  allegeance  ought  to  be  repelled ;  because  he, 
being  donatar  to  Edward  Hall's  escheat,  and  having  intentea  a  general  declara- 
tor, ought  to  have  been  summoned  to  the  putting  of  the  defender  to  liberty,  and 
not  Edward  Hall,  the  rebel,  who  might  have  colluded  with  the  debtor,  in  preju« 
dice  of  the  donatar.  The  Lords  found.  There  was  no  necessity  to  summon  the 
donatar,  except  a  general  declarator  had  been  obtained. 
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16^.    JufySand'lif.    The  Laird  of  Wardes  agoiiu/ Balcomie. 

In  a  summons  of  excambion,  it  is  not  necessary  to  simimon  anv  other  parties  but 
the  first  maker  of  excambion  and  the  present  possessor  of  the  lands. — %dJtdy  16S9« 

In  the  said  action,  it  was  alleged.  That  no  declarator  should  be  giisen  to  restore 
the  pursuer  to  the  lands  of  Balcomie,  because  the  Laird  of  <— — «  and  his  prede- 
cessors were  infeft  in  the  said  lands  by  the  king  simply,  without  any  mention  or 
respect  to  any  former  excambion  made  betwixt  the  king  and  Wardes :  and  al- 
though the  charter  granted  by  the  king  to  Wardes,  of  the  lands  of  Carioch, 
made  mention  that  they  were  given  to  Wardes  in  excambion  with  the  lands  of 
Balcomie ;  yet  that  narration  contained  in  the  king's  charter  could  not  infer  nor 
compel  Balcomie  to  quit  his  lands  of  Balcomie  to  the  Laird  of  Wardes,  wherein 
Balcomie  was  purely  and  simply  infeft,  except  Wardes  should  produce  and  ve- 
rify his  predecessors  were  infeft  in  the  said  lands  of  Balcomie  before  the  excam- 
bion. To  the  which  it  was  replied.  That  Wardes  had  no  necessity  to  produce 
soy  former  [right,]  preceding  tibe  charter  of  excambion ;  but  the  king's  charter, 
bearing  excambion,  and  obliging  the  king  and  his  successors,  in  case  of  eviction 
of  the  lands  of  Carioch  from  Wardes,  that  he  should  have  regress  to  the  lands  of 
Balcomie,  was  sufficient  right  to  instruct  his  pursuit;  neither  could  he  be 
obliged,  after  so  long  a  time,  to  produce  this  lormer  right.  Which  reply  the 
Lords  found  relevant,  and  repelled  the  exception. 

Page  69. 
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1629*    Jtdy  16.    Lady  Coldingxkows  against  Hedr  Tfi2fANT& 

An  action  of  ejection  cannot  stay  a  decreet  of  removing ;  the  pursuer  of  the 
removing  declaring  that  his  decreet  of  removing  shall  not  be  objected  againit 
the  pursuit  of  ejection. 


4639*    July  16.  Dbakb  agmmt  Scott. 

A  ffiASiNE  given  by  a  bailie  of  a  burgh  of  barony,  upon  a  retour  of  the  Chancel 
lary ,  without  a  precept  directed  upon  the  retour,  was  sustained,  in  respect  of  the 

of  Drumlanreck  his  concourse,  who  is  superior  to  the  said  burgh  of  ba- 

rosy,  and  might  have  entered  upon  his  own  precept  of  clare  constat. 

Page  210. 


1629>    Jubf  17*    The  Laird  of  Harmtestoune  against  Geoegs  Butxjeb. 

A  RfiBSL  may  make  assignation  to  a  just  creditor,  stante  rebeUione^  with  con- 
sent of  the  donatar  to  his  escheat,  for  payment  of  a  just  debt. 

.Pagein 


1629*    Jtdy  18«  Mokeis  against  Johnstoun, 

A  BOND  alleged  to  be  prescribed,  because  not  pursued  within  forty  years. 
It  was  replied.  That,  within  the  time  of  prescription,  letters  of  homing  were 
raised  upon  the  said  bond,  and  the  party  charged  therewith ;— -which  the  Lords 
sustained,  as  a  deed  that  stays  prescription,  and  more  notorious  nor  taking  of  & 
document  prescril^d  by  the  Act  of  Parliament  James  VI,  Par.  6,  cap.  22. 

Page  162. 


1629*    Jubf  18.    Galloway  against  Boustouk,  Spouse  to  Bagmill. 

A  WIFE  and  her  husband,  being  summoned  in  a  removing  ;<«-it  was  allc^ 
for  the  wife,  that  her  husband,  being  out  of  the  country  before  he  was  suffi* 
moned,  ought  to  have  been  summoned  on  sixty  days,  and  he  was  only  cited  up- 
on fifteen  days.  It  was  replied.  That  this  exception  alibi  cannot  be  received 
fioc  loco,  but  must  be  used  by  a  reduction*  The  Lords  received  the  said  ^ 
cation  koc  loco. 

P^2^22a 
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1629*    Jiffy  80.  agaimt  DoueLAa. 

A.  B.pursQes  Douglas  as  universal  intromittrix  with  her  father's  goods  and 
gear.  To  the  which  it  was  answered^  That  she  cannot  be  called  eo  nomne^  be* 
caase  A.  6.  had  confirmed  himself  executor.  To  which  it  was  replied.  That 
the  said  confirmation  was  only  fpr  his  own  particular  debt  as  a  creditor ;  and 
this  kind  of  executory  could  furnish  no  action  to  constitute  him  debtor  to  other 
creditor^  and  could  not  hinder  other  creditors  to  pursue  the  wrongous  intro- 
mitten  The  Lords  sustained  no  action  against  the  defender  as  universal  Intro* 
mittrix ;  and  gave  it  in  the  option  of  the  pursuer,  either  to  take  a  dative  ad 
omissa,  or  to  pursue  the  defender  for  all  the  particulars  that  she  had  intromitted 
with. 

Page  lOS. 


l€39.  July  SO.    George  Ltlle  [or  Hill]  against  The  Laibd  of  Whittingham. 

A  BOND,  made  by  William  Douglas  of  Stanypathe,  of  600  merks,  to  um- 
quhile  George  Lylle,  was  consigned  in  the  hands  of  the  Laird  of  Whittingham. 
The  said  George  Lylle  pursues  Whittingham  to  exhibit  the  bond,  and  refers  the 
having  thereof  to  his  oath  of  verity.  He  depones.  That  indeed  a  bond  was  con- 
signed in  his  hands,  which  he  had  lost ^ he  knows  not  how;  but  that  he  could 
not  tell  what  the  sum  therein  contained  was.  The  Lords  gave  a  liberty  to  the 
pursuer  to  produce  any  witnesses  to  prove  the  sum  contained  in  the  bond ; 
^aad,  if  the  pursuer  had  been  the  person  to  whom  the  bond  was  made,  the  Ix>rds 
woidd  have  referred  the  quantity  of  the  sum  to  his  oaUi* 

Page  51. 


1629*         Jtdtf  9&.  .mmmmm^.^^  OgCUtlSt 


A  TRANSFERRING  of  a  bond  being  pursued  at  the  instance  of  a  relict,  who  was 
made  assignee  by  her  spouse,  and  also  one  of  his  executors ;— it  was  alleged^ 
The  cedent  being  dead,  the  assignee  could  not  charge ;  but  it  behoved  her  to 
pursue,  via  actionis^  at  the  executor's  instance.  The  Lords  sustained  the  action 
q£  transferring,  she  finding  caution  to  mske  the  sum  furthcoming  to  all  parties 
having  interest.  Page  241. 


1629«    July  S3.        John  Gaw  agaimt  Elisabeth  Rutherfoord. 
John  Gaw  pursues  Elisabeth  Rutherfoordj^  as  universal  intromittrix  with 
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her  husband's  goods  and  gean  She  alleges.  She  cannot  be  convened  as  uni- 
versal intromittrix,  because  her  husband  died  rebel,  and  David  Sjjrmson  obtained 
the  gift  of  his  escheat,  and  she,  by  his  nght  and  tolerance,  bruiked  the  posses* . 
sion  of  her  husband's  goods  and  gear.  To  the  which  it  was  replied,  that  the  |^^ 
was  taken  to  the  defunct's  own  behoof,  in  so  far  as  he  remainedstili  in  possession 
so  long  as  he  lived,  and  no  declarator  sought  by  the  donatar  while  two  years  «f- 
ter  the  defunct's  decease.  The  Lords  ordained  the  relict  to  make  count,  and  be 
answerable  for  all  her  intromissions. 

Po^lOi 


16^.    Jidy  93.    The  Laird  of  Haddo  against  the  Laird  of  Ludquhairn,  his 

Curator. 

The  Laird  of  Haddo,  having  curators,  pursues  the  Laird  of  Ludquhaim,  one 
of  the  curators,  for  exhibition  and  delivery  of  his  writs.  It  is  alleged  by  Lud- 
quhairn.  That  the  pursuer,  not  having  the  concurrence  of  the  rest  of  the 
curators,  can  have  no  action  against  him,  who  is  one  of  his  curators.  To  the 
which  it  was  replied,  that  he  had  chosen  curators  ad  hanc  litem.  The  Lords 
sustained  the  pursuit  only  for  exhibition  of  the  evidents. 

PageiQ. 


l&tQ.    July  30.    Marion  Mackala  against  James  Crightoun  of  Abercrombik. 

James  Crightoun  of  Abercrombie  is  pursued  by  Marion  Mackala,  to  make 
certain  oxen,  pertaining  to  Mr  Andrew  Sandilands,  forthcoming ;  and  the  having 
of  the  goods  is  referred  to  his  oath.  He  depones.  That  he  borrowed  certaio 
oxen  from  the  said  Mr  Andrew ;  and  when  nis  work  was  done,  Mr  Andrew 
came  and  took  them  away.    The  Lords  absolved  him  from  the  pursuit. 

Page  U. 


1629.    July  31.  Patrick  Murray  against  A.  B. 

Mr  James  Stewart,  commissary  of  Dunkell's  escheat  and  liferent  is  taken  bj 
Mr  Patrick  Murray,  who  pursues  a  general  declarator ;  compears  A.  B.  who 
was  donatar  to  the  said  James's  escheat  and  liferent  long  before,  viz.  in  avio 
1615  i  and,  being  admitted  for  his  interest,  alleged.  That  the  homing,  where- 
upon  the  last  fdn  is  taken  by  Mr  Patrick  Murray,  and  offers  to  improve  the 
executions  of  them ;  in  respect  whereof  no  declarator  can  be  granted.  To  the 
which  it  was  answered,  That  the  said  first  donatar  cannot  have  an  interest  to 
stay  a  general  declarator  of  the  commissary's  escheat  upon  this  homing,  which 
wa»  executed  in  anno  16S5,  long  after  the  first  donatar^s  gift,  and  this  was  0DI7 
proponed  for  the  single  escheat,  and  not  for  the  liferent.  To  the  which  it  wss 
duplied.  That  the  fi^t  donatar  had  good  interest  to  quarrel  any  right  that  might 


I 
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prejudge  him  of  his  fir^t  gift.    The  Lords  found  he  had  no  interest,  hoc  loco^  to 
stay  the  general  declarator* 

The  Imlf  of  the  Lord»  were  of  another  opinion,  and  the  President's  vote 
decided  the  interlocutor.  Poge  65. 


l6S9.    Jviy  31.    Ma  Patrick  Murrat  against  Mr  Jam£s  Stewart,  Commis- 
sary of  Dunkell* 


Aff£r  exception  of  improbation  be  proponed,  no  action  of  reduction  can  be 
pursued.  Poge  96* 


16S9l    November  21.      LiMnaAT  against  The  Lairb  of  Lauriston. 
Ons  may  arrest  for  payment  of  an  heritable  bond. 


Page  13, 


1629.    November  28.    Ax^exander  Balmano  against  John  Balvart. 

Alexander  Balmano  sought  transferring  of  a  decreet  obtained  at  his  mother's 
instance,  being  liferentrix,  for  poinding  of  the  ground  of  Gentarkie  and  Pittem* 
brooke,  for  an  annuakent  of  £40  resting  owing  sundry  years  preceding  her  de» 
cease ;  which  byruns,  he,  as  executor  dative  decerned  to  his  mother,  and  having 
ficence  to  pursue,  craves  to  be  transferred  active  against  the  alleged  heritor  W. 
B.  and  certain  other  persons  contained  in  the  decreet  of  poinding,  and  against 
John  Balvart  for  his  interest,  who  was  not  called  nor  convened  in  the  first  de- 
creet, which  is  now  craved  to  be  transferred.  It  was  alleged  for  the  nid  John 
Balvart,  That  it  could  not  be  transferred  activi  against  him,  because  he  was  not 
contained  in  the  first  decreet.  It  was  answered.  That  the  transferring  was  not 
active,  and  the  said  John  could  never  stay  the  transferring  of  the  decreet  against 
the  persons  therein  contained,  seeing  John  was  but  for  his  inta'est.  The  Lords 
ordained  the  decreet  to  be  tcansferrM,  and  reserved  to  Jcdm  Balvart  his  ddS^Jces 
in  causa.  Poge  24ll. 


1698.    December  1 .    John  Kincaid  against  Sm^  Lscjvsr  Laudbs* 

Sir  Leues  Lauder,  who  had  denounced  John  Kincaid,  who  holds  the  lands  of 
Gogar  of  the  said  Sir  Leues  in  feu-firm,,  to  the  horn,  for  non^-payment  of  his  dutv, 
which  homing  was  unknown  to  the  rebel,  while  year  ana  day  was  expirea ; . 
after  which  time  Sir  Leues,  as  superior,  dispones  the  gift  of  his^  vassal's  liferent^ 
and  the  donatar  intents  declarator.  John  Kincaid  intents  reduction  of  the 
homing,  and  aU  that  f<^owed  or  might  follow  thereupon,  by  reason  the  said  Sir 
Leues  had  fraudulently  concealed  from  his  vassal  having  denounced  him  to  the 

pp 


.298  AUCHINLECK.  16«. 

horn  on  the  Saturday,  and  had,  on  the  Tuesday  thereafter,  received  from  bim 
his  feu-duty,  and  had  given  him  a  discharge  thereupon.  So,  seeing  there  was 
no  disobedience  'that  could  be  alleged  on  the  vassd's  part  to  his  superior,  the 
Lords  found  the  homing  null,  in  so  far  as  concerned  Sir  Leues,  and  noways  of 
power  to  infer  the  falling  of  the  vassal's  liferent  to  the  superior. 

Page  65. 


1629*    December  S.    Doctor  Ross  against  Campbell. 

A  DECREET  being  given  against  a  party  charged  to  enter  heir  and  not  coin- 
pearing,  [he]  intents  reduction  of  the  said  decreet,  offering  to  renounce  to 
be. heir.  It  was  alleged.  That  he  cannot  now  be  suffered  to  renounce,  see- 
ing he  was  lawfully  charged  to  enter  heir,  and  suffered  decreet  to  pass  against 
him  as  heir.  It  was  replied,  That  he  may  use  the  same  reason  now,  in  ms  le- 
duction,  which  he  might  have  used  in  prima  instantia^  in  case  he  bad  compeared, 
viz.  to  renounce  to  be  heir  cum  omni  causa.  The  Lords  found  he  might  renounce 
yet,  but  ordained  him  to  pay  £50  of  expenses  for  drawing  his  party  to  un* 
^  necessary  charges. 

Vide  Restitution  of  Estates  qf  Bishops,  Ja.  VI,  Par.  18,  cap.  IB,  1608. 

Page  305. 


1629*    December  10.      Clerk  against  Mr  John  Stewart. 

Heritable  bonds  fall  not  und^r  escheat ;  and,  therefore,  may  be  assigned  b; 
a  rebel,  stante  rebelUone,  notwithstanding  of  the  Act  anent  escheats  of  rebels, 
Ja.  YI,  Far.  12,  cap..  145,  which  Act  is  not  extended  to  heritable  rights  or 
bonds.  PageVJ* 


1629.    December  11.    Ryburn  against  The  Laird  of  HtsleheaDe. 

Ryburn,  against  whom  the  Laird  of  Hysleheade  had  obtained  a  decreet  d 
improbation  of  all  and  haill  his  rights  and  evidents  of  a  merk-land,  seeks,  by 
summons,  to  be  reponed  against  the  decreet,  and  that  he  might  yet  be  heard  to 
produce  all  his  rights,  because  he  was  dwelling  in  Ireland  the  time  of  his  cita- 
tion ;  and  alleged  that  the  pursuer  was  in  pessima  Jide  to  pursue  him  for  impro- 
bation, seeing  the  Laird  oi  Hysleheade  had  himself  entered  the  pursuer  in  the 
said  merk-land,  by  a  precept  of  clare  constat,  ready  to  be  produced.  It  was 
answered  by  Hysleheade,  That  all  parties  having  interest  were  not  called,  w^- 
the  king's  advocate,  at  whose  instance  the  decreet  of  improbation  was  given* 
The  Ix>rds  found  it  necessary  to  summon  the  king's  advocate. 

Page  186. 


1629.    December  16.  Home  against  Home. 

In  a  contract,  where  a  party  is  obliged  to  give  a  certain  sum  of  money  in  to- 
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cher,  and  to  do  some  other  deed,  if  the  woman  marry  with  his  consent,  and  fail- 
ing  thereof,  that  the  bond  for  the  money,  and  the  other  deed  to  be  null ; — the  wo- 
man alleges.  That  he,  whose  consent  should  have  been  required,  made  no  impedi- 
ment or  declaration  of  his  dissenting  to  her  marriage ;  which  is  equivalent  to  a 
consent.  The  Lords  found  the  bond  null,  except  his  express  consent  had  been 
obtained.  ?<^^  ^^6* 


1629.    December  16.    Beltrees  against  Scott  of  Thirlestoune. 

A  MINOR,  against  whom  decreet  was  given  as  lawfully  charged  to  enter  heir, 
and,  upon  letters  of  caption  committed  to  ward,  means  himself  by  supplication, 
That  either  he  may  be  put  at  liberty,  or  a  modification  appointed  for  nis  enter- 
tainment, seeing  he  haa  nothing  by  his  father  nor  his  goodsire  to  succeed  to  or 
entertain  himself.  The  Lords  ordained  him  to  renounce,  and  thereafter  to  be 
put  to  liberty.  Pa^e  249« 


\QSQ.    December  ly.    The  Laird  of  Carnoussie  against  The  Gudeman  of 

Techmurie. 

In  a  declarator  of  redemption,  he,  from  whom  the  reversion  is  comprised, 
needs  not  to  be  summoned.  .  Page  183. 


16S9*    December  17.    Sands  against  The  Bailies  of  Culross. 

The  father  having  comprised  a  tenement  in  burgh,  raised  letters  to  charge 
the  bailies  to  enter  him.  Before  his  entry  the  father  dies ;  his  son,'  being  served 
general  heir,  gives  in  a  supplication  to  the  Lords,  and  obtains  thereby  new  letters 
to  charge  the  bailies  to  enter  him  to  the  said  tenement  comprised  by  the  com- 
prising deduced  at  his  father's  instance,  to  whom  he  was  served  general  heir. 

Page  929. 


1629*    December  19*        Kincaid  against  Kneiland. 

A  father  provided  his  daughter  to  an  annualrent  of  £40,  out  of  his  land,  re- 
deemable upon  the  sum  of  500  merks.  After  the  father's  decease,  the  daugh- 
ter pursues  the  heir  for  if 40  for  certain  years  that  the  same  was  resting  owing. 
The  heir  alleges.  That  he  cannot  be  subjected  in  payment  of  more  nor  50  merks 
by  year ;  because  the  principal  sum,  for  the  whicn  the  annual  is  redeemable,  is 
only  500  merks }  and,  by  the  Act  of  Parliament,  it  is  not  leisom  to  take  more 
nor  ten  for  ilk  hundred;  The  Lords  found.  That  the  father  might  provide  the 
daughter  to  an  annualrent,  redeemable  upon  less  sum  nor  effeiring  to  the  said 
annualrent,  which  may  not  be  done  in  borrowed  money. 

Page  10. 
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1689.    December  19*    Agkes  £li;iot  cgamst  Ahohibald  Mortouk. 

AoKEs  EUiot  pursues  Archibald  Mortoun  for  payment  of  £106^  eonfixrmto 
Jii3  bond  subscribed  but  by  one  notary.  He  suspends.  That  the  bond  is  nuU, 
being  of  a  sum  above  one  hundred  pounds  Scots,  subscribed  but  by  one  notary. 
The  liOrds  found  the  letters  orderly  proceeded,*— because  the  pursuer  was  a 
poor  woman,  and  had  her  husband  lying  prisoner  in  Dunkirk, — ^that  the  same 
might  be  employed  for  payment  of  his  ransom.  F<igc  17. 


1629.    December  9Si.    James  Cunninghah  against  George  Borthwick. 

Jaues  Cunningham,  assignee  constituted  by  David  Clark,  dagmaker,  to  an 
obligation  of  300  merks^  made  by  umquhile  James  Borth^ck  to  the  said  Dayid 
Clark  ;  seeks  transferring  of  the  said  bond  against  George  Borthwick,  eon  to  the 
said  umquhUe  James.  It  is  alleged  by  the  defender,  No  transferring ;  because 
upon  this  bond  David  Clark  deduced  comprising,  which  bond  and  comprising 
;v^ere  reduced ;  so,  till  that  decreet  of  reduction  be  first  reduced,  no  transfer- 
ring of  the  bond  can  be  sustained.  To  the  which  it  was  replied,  That  the 
said  decreet  of  reduction  cannot  be  respected ;  because,  in  the  said  decreet, 
there  is  no  reason  of  reduction  libelled  against  the  bond,  I>ut  allenarly  agaiost 
the  comprising ;  and,  in  the  proposition  or  the  summons  of  reduction,  the  bond 
is  hot  called  to  be  reduced,  dthough,  in  the  conclusion,  the  bond  is,  with  the 
comprising  following  thereupon,  called  to  be  reduced.  The  Lords  found  such 
informality  in  the  decreet,  which  was  given  for  non- compearance,  that  they  sus- 
tained the  transferring,  notwithstanding  of  the  said  decreet  of  reduction. 

Page  58. 


16S0.    January  12.  Elliot  against  Mortoun. 

One  notary  sufficient  to  subscribe  a  writ  of  no  greater  importance  n<^  £100. 
As  also,  if.  the  bond  bear  a  greater  sum,  being  subscribed  but  by  one  notary, 
the  ssuna  will  be  sustained,  if  the  creditor  restrict  his  charge  to  ^100.~Fi& 
Elliot  against  Mortoua,  I9th  December  1629>  -supra. 

Page  Wl. 


1630.    January  14.        ■     ■   ■    i    against  Haahlxon's  Relict. 

Hamilton's  relict  is  pursued  befctre  the  commissaries  as  executrix,  at  the  least 
intromittrix  with  her  husband's  goods  and  gear,  by  ■  ■  ■  i  ■■■  ■  ,  for  a  certain 
sum  of  money  owing  by  her  husband  to  the  pureuer,  for  grassing  of  certam 
goods ;  and  the  claim  being  referred  to  her  oath,  she  is  holden  ^ro  co^fessa^  ba&g 
absent  in  the  cause.  She  both  suspends  and  intents  reduction  of  this  decreet, 
as  given  against  her,  not  compearing,  unjustly,  without  other  probation  ^^^^ 
oalii,  which  she  alleges  she  cannot  be  hoiden  to  give  super  facto  uHenOj  iod  ^ 
she  would  depone,  yet  her  deposition  would  not  furnish  to  her  exoosxi6tx^ 
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againist  any  other  creditor.  The  L6rds  ordained  her  to .  give  her  oath,  or  to 
fitand  to  the  first  decreet,  the  pursuer  finding  caution  to  refund  the  sum,  in  case 
any  other  creditor  pursue  her  ultra  vires  inoentarii.  Which  is  an  usual  decisicHi 
in  the  like  eases.  Page  75. 


1630.    January  12  and  14.    Edmonston  [or  Adamson]  against  The  Laird  of 

Freeland. 

Edmonston,  relict  of  umquhile  Alexander  Ruthven,  charges  the  Laird  of 
Freeland,  as  heir  to  his  father,  to  bestow  2000  merks  to  her  in  liferent,  conform 
to  her  contract  of  marriage.  It  is  alleged  for  Freeland,  that  the  sum  was  paid 
to  the  late  Alexander,  her  spouse,  and  his  discharge  produced  thereupon  ^  and 
that  she,  being  universal  intromittrix  with  her  husband's  goods  and  gear, 
cannot  convene  Freeland  for  a  deed  which  her  husband  should  have  done 
unto  her,  because  he  will  have  action  against  her  to  relieve  him.  It  is  replied. 
That,  if  the  defender  will  condescend  upon  the  goods  and  gear  intromitted  .with 
by  her,  she  shall  purge  the  same.  The  defender  alleges.  That  his  exception  is 
relevant,  except  she  botli  condescend  and  purge.  The  Lords  ordained  the  wo- 
man to  condescend. — IQth  January  1630. 

In  the  same  action,  after  the  woman  had  condescended  upcm  the  particulars  intro- 
mitted with  by  her,  within  the  house,  being  necessary, — ^it  was  aUeged  by  Freeland, 
That  he  ofiers  him  to  prove,  that  she  intromitted  with  more  nor  was  contained  in 
her  ticket  whereupon  she  condescended.  To  the  which  it  was  answered,  That  he 
.behoved  to  condescend  upon  such  particulars  as  he  alleged  her  to  have  intromit- 
ted with  and  omitted.  It  was  answered  by  Freeland,  He  bad  no  necessity  to 
condescend  upon  particulars ;  but  generally.  That  she  intromitted  with  more 
goods  and  gear  than  was  contained  in  her  ticket.  Which  general  condescett* 
dence  the  Lords  sustained ;  reserving  to  their  consideration,  after  probation,  if 
thereby  they  would  find  her  intromission  with  such  particulars  worthy  to  make 
her  universal  intromittrix.  Page  104. 


16S0.    January  15.    Hunteb  against  HARDiSf  who  was  Infeft  in  the  Lands  of 

Kedslie. 

A  BASE  infeftment,  dad  with  possession  of  a  great  part  of  the  lands  contained 
in  the  infeftment  preferred  to  a  public  infeftment,  holding  of  the  superior  of  the 
same  lands,  seeking  to  remove  some  of  the  tenants  of  the  said  lands,  who  were 
alleged,  by  the  pursuer^  not  to  have  been  in  use  of  payment  of  any  duty  to  him 
that  had  the  base  infeftment } — ^which  the  Lords  allowed,  by  reason  that  the 
right  of  an  infeftment  of  a  land  was  not  divisible.  Page  106«^ 


1680.    January  17.    The  Young  Ladt  Attoun  against  l^ATnicK  Hoome  of 

Law. 

Thb  young  Lady  Aytoun,  upon  a  decreet  of  removing  pursued  against  Fa- 
trick  Hoome  of  Law,  in  July  16^,  conform  to  a  warning  made  beK)re  Whit- 
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Sunday  1629^  pursues  for  violent  profits.  It  is  alleged  by  the  defender,  that  the 
warning,  made  at  Whitsunday  1629>  can  infer  no  violent  profits  for  the  coros 
which  were  sown  before  the  term  to  the  which  he  was  warned  to  remove ;  be- 
cause  he  had  good  reason  to  shear  and  intromit  with  the  corns  of  that  year's 
crop.    The  Lords  gave  her  only  action  for  the  ordinary  duties  of  that  year. 

Page  195. 


1630.    January  18.    James  Fleming  against  Margaret  Baird  and  George 

AUCHINL£CK« 

In  a  suspension  of  a  homing  raised  at  the  instance  of  Margaret  Baird  and 
George  Auchinleck,  her  spouse,  for  his  interest,  when  the  principal  homing  u 
produced,  being  called  for  in  the  suspension ;— it  is  alleged  by  tne  suspender, 
That  the  horning  is  null ;  because  the  same  is  only  executed  at  the  dwelling- 
house,  not  designed  where  the  same  was.  To  the  which  it  was  answered,  by 
James  Fleming,  charger.  That  this  nullity  cannot  be  received,  hoc  loco^  in  a 
suspension,  except  the  King's  Advocate  and  Treasurer  were  called.  To  the 
which  it  was  replied.  That  he  has  no  necessity  to  call  the  King's  Advocate, 
finding  a  null  homing  produced,  which  bears  a  nullity  in  the  body  of  the  exe- 
cutions ;  but,  if  he  were  seeking  the  same  to  be  reduced,  the  King's  Advocate 
should  be  called.  The  Lords,  finding  the  suspenders  to  be  poor,  and  the  sums 
for  the  which  they  were  denounced  but  22  merks,  would  not  put  them  to  a  re- 
duction ;  but,  acquainting  the  advocate  with  the  matter,  with  his  consent,  admit* 
ted  the  nullity  hoc  loco.  Page  89. 


1630.    January  21.    The  Earl  of  Murray  against  Dumbarr  of  Buroie. 

DuMBA^R  of  Burgie  being  pursued  for  a  slaughter  before  the  justice,  transacts 
with  the  Earl  of  Murray,  who  assisted  the  pursuit,  and  gave  to  the  Earl  a  bond 
for  £10,000.  Burgie,  being  charged  for  payment  of  the  said  sum,  suspends,  and 
raises  reduction  of  the  bond.  The  reasons  of  both  are  all  one,  viz.  That  though 
the  bond  bore  borrowed  money,  yet  the  true  cause  was,  That  Bursie,  being  un- 
justly pursued  for  the  said  slaughter,  and  fearing  the  power  of  his  advemiy's 
party,  was  moved,  by  his  friends,  to  give  the  said  bond  to  the  Earl  of  Muirayi 
for  satisfaction  to  his  Lordship,  in  honour,  and  upon  promise  made  by  his  Lord' 
ship  to  the  friends,  that  dealt  in  the  business,  that  the  sum  should  not  be  ex- 
acted J  which  he  referred  to  the  oath  of  the  Earl  of  Murray,  and  declaration  of 
the  honourable  men  that  dealt  with  him  in  the  business.  The  reason  was  found 
relevant  to  be  proven  by  the  Earl  of  Murray's  oath  allenarly.  The  other  reason 
of  suspension  and  reduction  was.  That  this  transaction  was  unlawfiilf  and 
null  by  law,  per  senatusconsultum ;  and  although  it  be  leisom  to  the  suspen- 
der to  transact  for  safety  of  his  life,  yet  it  is  not  leisom  to  the  pursuer  of  a  capi- 
tal crime,  to  transact  thereanent.  The  reason  being  disputed  at  large,  and  many 
laws  alleged  on  both  sides,— the  Lords  found  not  this  reason  of  reduction  rele- 
vant to  take  away  the  bond  j  but  found  the  letters  orderly  proceeded. 

Page  186. 
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16S0.    January  S4.    John  Sharp  against  The  Gudewife  of  Fitlechie  and 

the  Goodman  of  Burgie's  Son« 

« 

There  was  a  contract  of  mutual  tailyie  betwixt  Mr  John  Sharp  and  Sir  Wi]« 
liam  Sharp,  his  brother,  with  consent  oi  Sir  John,  their  father,  wnereby  ilk  one 
of  them  were  bound  and  obliged  to  resign  their  lands  wherein  they  were  infeft, 
and  which  they  should  acquire  by  the  money  left  to  them  by  their  father,  and 
to  take  infeftment  thereof  to  themselves  and  the  heirs  to  be  gotten  of  their 
own  bodies  ;  which  failing,  to  their  father's,  Sir  John's,  nearest  and  lawful  heirs 
whatsoever.  Sir  William  performed  not  this  contract  in  his  lifetime  ;  but  con* 
quest  some  liands  and  tenements,  and,  but  respect  to  the  contract  of  mutual  tail- 
vie,  took  infeftment  to  himself  and  his  heirs  whatsoever.  He  dies,  and  leaves 
behind  him  a  son,  who,  after  he  was  served  heir  to  his  father,  deceased  minor  ; 
yet,  before  his  death,  Mr  John  Sharp  obtained  the  contract  transferred  against  him. 
The  Gudewife  of  Pidechie,  who  iwras  sister-german  to  the  said  umquhile  Sir  WU. 
liam,  and  the  son  of  the  Gudeman  of  Burgie,  son  and  heir  to  his  mother,  who 
was  another  sister-german,  serve  themselves  heirs-portioners  to  Sir  William  his 
son,  John  Sharp,  in  all  the  lands  wherein  he  died  vested  and  seised ;  and  Mf  John 
Sharp  transfers  the  contract  of  tailyie  against  them,  and  charges  them  to  fulfil  the 
same.  They  suspend,  and  intent  reduction,  upon  sundry  reasons  \  Imq.  That  the 
said  contract  was  but  nudum  pactum  nullius  rei  interventu  vestitum,  seeing,  that 
none  of  the  said  parties  did  any  thing  for  fulfilling  of  the  said  contract,  and  that 
it  was  pactum  dejutura  &uccessione^  which  is  null  of  the  civil  la\^.  To  the  which 
it  was  answered.  That  this  was  a  contract  of  mutual  tailyie,  which  was  ordinary 
and  lawful  by  our  law  and  practique ;  in  respect  whereof  the  Lords  repeUed  the 
first  reason,  ^do.  That  this  contract  was  not  obligatory,  and  that  Sir  William  could 
not  have  been  compelled  to  fulfil  the  same  specifice  ;  for,  although  inhibition 
had  been  served  upon  this  contract,  yet  he  might  have  disponed  all  his  heritage 
bona  fide  ;  and  the  lands'  disponed  by  him  could  not  have  been  reduced  eo!  ca^ 
pite  inhibitionis.  To  the  which  it  was  answered.  That  Sir  William  would  have 
been  compelled  to  fulfil  specifice.  Stio.  The  contract  is  reducible,  because, 
it  being  reciprocal,  and  the  final  impulsive  cause  thereof  was  the  mutual  tail3de, 
made  or  to  be  made  by  Mr  John  to  Sir  William  ;  if  the  said  Mr  John's  part  was 
not  fulfilled  to  the  said  William,  nor  his  son,  in.  their  lifetimes ;  but,  by  the 
contrary,  Mr  John  did  contrary  deeds,  and  took  infeftments  to .  himself  not 
conform  to  the  contract  of  tailyie ; — ^the  said  contract  did  become  void  and  dis- 
solved ;  and  both  parties  became  in  their  own  places,  tanquam  contractus  ob 
causam,  causa  non  secuta  ;  and  produced  a  practique  which  appeared  in  terminis 
of  the  like  contract  of  tailyie,  reduced  by  the  heirs  of  John  Spence  of  Condie, 
against  the  heirs  of  umquhile  Mr  John  Spence,  advocate,  anno  1580,  for  the 
same  reason.  To  the  which  third  reason  it  was  answered.  That,  notwithstanding 
of  either  of  the  parties'  breach  to  others,  yet,  either  of  them  may  compel  the 
other  to  fulfil ;  and  the  breach  did  not  dissolve  the  contract ;  and,  as  to  the 
mactique,  it  was  a  colluded  cause  betwixt  two  parties,  whereof  neither  of  them 
bad  any  right  to  succession  by  virtue  of  the  said  contract.  4/o.  The  contract  is 
kmominatuSt'-^do  ut  deSj — et  in  htijusmodi  contractibus  locus  est  penitentice  ;  and 
as  Sir  William  might  have  repented  him,  so  may  his  heirs }  neither  can  the  pur- 
suers of  this  reduction,  as  heirs  to  Sir  William,  fulfil  this  contract  but  according 
to  the  strict  terms  of  the  contract,  viz.  to  infeft  themselves  and  the  heirs  of  their 
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bodies ;  which  failing,  Mr  John  and  his  heirs.  To  the  iivhith  it  was  answered, 
to  the  first  member  of  the  said  reason,  That  this  contract  is  inTwrnmUus^  but  a 
contract  ot  tailyie,  wherein  there  is  no  locm  penitentke^  And  to  the  last  member, 
it  is  answered.  That  it  is  possible  for  the  pursuers  to  fulfil,  by  resigning  the 
lands  in  favours  of  Mr  John ;  and  that  they  should  have  any  benefit  of  suc- 
cession by  virtue  of  this  contract,  it  is  expressly  against  the  meaning  thereof. 
The  cause  being  diaputed  by  writ,  the  Lords  absolved  the  defenders  from  all 
the  reasons  of  reduction ;  and  found.  That  their  mutual  contracts  of  tailyie  were 
so  obligatory,  as  none  of  the  parties,  without  consent  of  others,  might  cods& 
tute  their  heirs  to  that  heritage  contained  in  the  contract ;  but,  notwithstanding 
of  the  same,  although  inhibition  was  served  in  these  contracts,  yet  any  of  the 
parties  might  sell  and  dispone /lawfully  the  landa,  but  might  not  make  any 
other  tailyies  in  pr^udice  oi  the  said  contract.  Page  45, 


1630.    Januaty  ^.    Margaret  Anderson  against  Gilbert  Lawder. 

A  decreet,  obtained  at  a  party's  instance,  wherein  the  defender  i^  proves  ta 
be  heir,  by  production  of  a  seasine  bearing  the  defender  to  be  infeft  in  certaio 
lands,  as  heir  to  his  father,  albeit  the  said  decreet  be  gotten  for  null  defence, 
yet,  so  long  as  it  stands  unreduced,  may  be  used  for  proving  of  the  said  d^ 
fender  to  be  heir,  and  in  another  action  pursued  at  another  man's  instance. 

Page  6a 


1630.    January  26.  against 


An  incident  being  sought  for  proving  of  an  exception  of  payment,  by  dis* 
charges  granted  to  th^e  defender's  father,  which  were  alleged  either  to  be  in  the 
hands  of  the  persons  that  were  tutors  and  curators  to  the  defender,  or  in  the 
bauds  of  him  that  got  the  gift  of  the  defender's  ward ;— 4o  which  it  is  answered, 
That  now  the  defender  is  not  minor,  but  major,  and  thir  discharges  ought  to  be 
accounted  his  own  evidents,  and  he  should  have,  since  his  perfect  age,  sought  and 
recovered  them,  and  therefore  ought  not  now  to  have  an  inddent«  The  Lc^ 
would  not  sustain  an  incident,  but  granted  to  the  defender  a  long  day,  be 
making  faith  that  he  had  not  the  alleged  discharges. 

Page  101. 
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1630.    January  29.    Sir  James  Scott  against  The  Tenants  of  Kingsbakbts. 

Sir  James  Scott,  having  an  assignation  of  a  certain  victual  out  of  the  King'8- 
bams,  granted  lo  him  in  pension  by  King  Charles,  Convenes  the  tenants  for  pay- 
ment to  him  thereof,  or  of  a  certain  price  for  the  bolk  of  the  said  victual*  It  i» 
alleged  by  the  tenants,  That  they  ought  not  to  pay  a  greater  price  to  a  pen- 
sioner nor  the  price  set  down  by  the  Exchequer.     Which  the  Lords  sustained. 

Page  IMf. 
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1630.    February  S.    Janet  Scheirsword  against  Robert  Brouxe's  Heir* 

Janet  Scheirsword,  relict  of  Robert  Broune,  pursues  the  said  Robert  his 
heir,  for  the  duty  of  the  land  of  Knockmarloch,  as  pertaining  to  her  by  virtue  of 
her  contract  of  marriage  }  whereby  her  spouse  was  obliged  to  provide  her  in 
liferent,  to  all  lands,  tacks,  and  possessions  that  should  happen  to  be  acquired 
by  him  during  the  marriage,  whereof  the  said  lands  were  a  part  It  was  an- 
swered by  the  heir.  That  umquhile  Robert  Broune  acquired  only  the  superiority 
of  the  said  lands,  in  so  far  as,  before  he  bought  the  same,  they  were  wadset  to 
another  person,  and  were  not  redeemed  while  after  the  father's  decease,  by  the 
proper  monies  of  the  heir,  and  so  the  property  was  not  conqueshed  nor  ac- 
quired by  the  father,  but  the  naked  superiority.  The  Lords  find  the  relict  can 
have  no  right  by  virtue  of  her  contract,  but  to  the  superiority. 

Page4i5. 


1630.    February  6.  Ross  against  Scott. 

In  an  action  of  William  Douglas's  executors,  pretending  right  to  the 
teinds  of  Horselie,  crop  1628,  for  spuilyiation  whereof  the  Lady  Renton  pursued 
her  son;  the  spuilyie  of  goods  decerned  against  the  havers  of  them  in  their 
[possession,]  albeit  it  was  not  proven  that  the  havers  of  them  took  them  away. 

This  was  among  Highlandmen. 

Page  217. 


1630.    February  8.  ^  Ronald  Murray  against  John  Sharp. 

Ronald  Murray,  assignee  constituted  by  Colonel  Sinclair,  pursues  Mr  John 
Sharp,  executor  to  Sir  William  Sharp,  for  an.  annualrent  addebted  by  the  said  de- 
fender to  the  Colonel's  wife,  relict  of  the  said  deceased  Sir  William  Sharp.  It  is 
alleged  by  a  creditor.  No  process  upon  ihe  assignment,  because  it  is  null,  being 
made  by  the  Colonel,  rebel,  who  remained  at  the  horn  unrelaxed.  To  the  which 
it  was  replied.  That  the  assignee  was  content  that  all  the  benefit  of  this  action 
should  be  employed  to  the  payment  of  the  cedent's  creditors.  The  Lords  sus- 
tained the  process  at  the  assignee^'s  instance,  in  respect  of  the  declaration. 

Page  88. 


1630.    February  10.    Robert  Kerr  against  The  Laird  of  Limpidlaw. 

In  an  action  of  reduction  of  a  comprising,  deduced  at  the  instance  of  the 
Laird  Limpidlaw,  against  Robert  Kerr,  there  was  a  reason  libelled  thereto, 
that,  by  a  contract  betwixt  the  said  Limpidlaw  and  ,  it  was 

agreed  that  none  of  them  should  dispone  the  apparent  heirship  goods  that 

Qq 


306  AUCHINLECK.    .  i6so. 

should  fall  to  them  by  decease  of  Harine,  an  idiot,  without  th*e  consent  of  the  other; 
andy  in  case  of  failyie,  the  party  failyier  should  amit  his  half,  and  the  same  ^ould 
accresce  to  the  other ;  and  so  it  was  that  Limpidlaw  made  disposition  of  his  half, 
by  the  others*  consent, ,  to  ■■     %    To  the  which  it  wafi  answered, 

That  failyies,  wherein  parties  receive  no  prejudice^  are  not  sustained ;  and  in 
this  the  other  party  can  allege  no  kind  of  hurt  nor  prejudice  done  to  him,  seeing 
he  made  disposition  of  his  own  half.  The  Lords  would^  not  sustain  the  failyies, 
but  absolved  Limpidlaw  from  that  reason  of  reducticm,  and  yet  ordained  [hitn]  to 
count  with  his  party,  if  they  had  any  thing  to  lay  to  his  charge  wherein  be  had 
wronged  them* 

Fage  80. 


1630.    February  !!•    Trotter's  Executors  against  The  Tenants  of  Jed- 
burgh. 

One  Trotter  had  granted  to  him»  in  pension^  during  his  lifetime,  certain 
monks'  portions  of  the  teinds  of  certain  lands  pertaining  to  the  abbacy  of  Jed* 
burgh.  He  deceases  In  September  1629-  His  executors  pursue  for  his  pension. 
The  tenants  that  were  in  use  of  payment  alleged.  That  he  deceasing  before  the 
term  of  payment  of  their  rental-bolls,  they  were  not  obliged  to  pay  them  to  his 
executors.  To  the  which  it  was  replied.  That  although  the  term  of  payment  was 
not  come,  yet  the  teinds  were  due  to  the  executors,  seeing^/h^/i^,  either  in  whole 
or  a  good  part  of  them,  were  shorn  before  the  pensioner's  decease.  Which  re- 
ply the  Lords  found  relevant. 

Page  166. 


1630.     February  13.     The  Laird  of  Rowallan  against  Boyde's  Relict  and 

Bairns. 

The  Laird  of  Rowallan  intents  a  declarator  against  the  relict  and  bairns  of 
Boyde, — ^who  had  a  tack  of  him  for  all  the  days  of  his  lifetime,  for  payment  of  six 

Eounds  and  his  personal  service  on  horseback  when  he  should  be  required,— 4o 
ear  and  see  them  decerned  to  remove.  The  tacksman  deceased  about  Mar- 
tinmas. It  was  excepted  by  the  defenders^  That,  seeing  the  defunct  was  tacks- 
man, his  relict  and  bairns  could  not  be  removed  but  a  warning.  It  was  re- 
plied, That,  seeing  liferenters  by  infeftment  may  be  removed  immediately  after 
their  decease,  much  more  a  tacksman.  The  Lords  found  the  exception  rele- 
vant. 

Page  121. 


1630.    Febniary  15^    The  Earl  of  Aknakdaxs  against  David  Rodcsr,  Mi- 
nister of  St  MtJKao's. 

The  Earl  of  Annandale  pursues  removing  against  Mr  David  Rodger,  minister 
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and  parson  at  St  Mango's  kirk,  in  Annandale,  from  six  acres  of  land,  which 
are  alleged  to  be  dyked  in  bj  the  said  minister,  of  the  said  Earl's  lands  of 


lying  next  adjacent  to  the  said  minister's  designed  glebe  of  four  acres  of  land. 
It  was  excepted  by  the  minister.  That  he  could  not  be  decerned  to  remove 
from  the  said  lands,  because  he  is  lawfully  provided  to  the  parsonage  of  the 
said  kirk,  and,  by  virtue  of  his  provision,  had  been  in  peaceable  possession 
of  the  said  lands  controverted,  by  the  space  of  seven  years.  To  the  which  it  was 
replied,  That  this  exception  was  not  rdievant  upon  the  possession  of  seven  years, 
except  he  would  allege  that  the  said  lands  had  been  bruiked  by  the  parsons  of 
the  said  kirk  before  the  Reformation.  The  Lords  repelled  the  exception  found- 
ed upon  seven  years'  possession.  And  then  it  was  duplied  by  the  defender, 
That  he  ofiers  him  to  prove  that  he  had  bruiked  the  said  lands  by  the  space  of 
twenty  years,  and  that  the  said  lands  were  holden  and  repute  kirk-lands  per- 
taiifing  to  the  parson  of  the  said  kirk.    Which  duply  was  found  relevant. 

Fage  84. 


1630.    February  18.    The  Bishop  of  Orkkey  against  The  Laird  of  Copma- 

LUNDY. 

Thb  Bishop  of  Orkney  pursues  the  Laird  of  Copmalundy  for  the  prices .  of 
certain  rental-bolls  of  teinds  addebted  to  the  Bishop  by  pension.  The  defender 
alleges  that  he  ought  not  to  pay  but  four  pounds  and  four  pennies  for  the  boll  of 
that  year  libelled,  because  the  Bishop  has  written  to  the  minister  of  Tibbormuire, 
requesting  him  to  take  no  more  from  Copmalundy  for  that  year's  teind-boUs  nor 
he  was  minded  to  take  from  him  :  viz*  four  pounds  and  forty  pennies.  To  the 
which  it  was  answered.  That  this  missive  letter,  wiitten  to  another  man  in  fa- 
vours of  Copmalundy,  could  not  oblige  tihie  Bishop  to  Copmalundy.  The  Lords 
repelled  the  exception  founded  upon  the  missive. 

Fage  137. 


1630.    February  19.    Akderson  against  Maxt^tell. 

A  CONTRAVENTION  is  pursucd  for  ejecting  the  pursuer  out  of  his  house  and 
roum.  It  is  alleged  by  the  defender.  That  this  being  of  the  nature  of  ejection, 
ought  to  be  pursued  after  that  manner.  The  Lords  found.  That  the  pursuer 
may  make  his  choice,  after  what  action  he  will  pursue,  either  as  ejectioir  or  con- 
travention. 

Fage  32. 


■*»^ 


1630.    February  19.    Patrick  Murray  against  The  Commissary  of  Dun- 

X£X.D« 

In  a  decreet  of  general  declarator  of  the  Ccnnmisaary  of  Dunkeld's  escheat;, 
whereunto  Mr  Patrick  Murray  was  donatar,  the  gift  bare  only  the  goods  and 
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gear  which  pertained  to  the  rebel  the  time  of  his  decease  and  rebellion^  and  the  de- 
creet of  declarator  bore  all  goods  and  gear  which  pertained  to  the  rebel,  or  should 
accresce  or  be  acquired  by  him  during  the  rebellion,  and  which  pertained  to 
him  the  time  of  the  gift.  The  Lords  found  the  conclusion  of  tne  summons 
should  be  astricted  to  the  words  of  the  ^ft.^^Vide  Ker  against  LimpidkeWi  U 
February^  1630, 

Page  59. 


1630.    February  00.    Ker  against  The  Laird  of  Limpidlaw. 

In  an  action  of  reduction  of  a  tenement  of  land  comprised  by  the  Laird  Limpd- 
law,  at  the  instance  of  one  called  Ker,  by  reason  that  the  said  Laird  had  given 
a  discharge,  to  one  of  the  cautioners,  of  SOOO  merks  of  the  sum  for  the  which  the 
comprising  was  deduced,  albeit  he  had  received  no  sums  of  money  ; — ^the  Lords 
would  not  reduce  the  comprising,  but  ordained  the  same  to  stand  for  the  rest  of 
the  sum,  and  reserved  action  to  the  party,  obtainer  of  the  discharge^,  to  seek  the 
restitution  of  the  money  discharged^  via  ordinaria^ 

Page  Srf. 


1 630*   Fehnmry  20.  The  Earl  of  Eglinton  against  James  Hat  of  TouRLANDSi 

The  Earl  of  Eglinton  gives  a  bond  to  the  Laird  of  Capringtoun,  submitting 
to  him  to  decern  what  right  his  Lordship  should  give  to  James  Hay  of  Tourlands 
for  his  teinds.  The  Laird  of  Capringtoun,  five  years  after  the  giving  of  the 
bond,  gives  out  his  decreet,  making  mention  therein,  that,,  upon  the  very  day 
the  bond  was  made,  he  pronounced  his  decreet,  in  presence  of  the  said  Earl  and 
other  witnesses,  contained  in  the  decreet.  The  Earl  alleges  this  decreet  was  null, 
as  not  pronounced  and  put  in  writ  year  and  day  after  the  submission.  It  was  an- 
swered by  Tourlands,  That  this  practique  anent  expiring  of  submissions,  within 
year  and  day,  was  only  in  submissions  where  a  blank  day  was  left  in  the  submission, 
which  was  not  in  this  bond,  and  that  the  judge  might  pronounce'  his  decreet 
when  he  pleased  \  which  the  Lords  sustained,  put  pronounced  not  their  interlo- 
cutor, but  agreed  the  parties  by  submission. 

PageUp 


1629.    July  30 ;  and  I6SO,  February  23.    Ritchie  against  Patebson. 

A  cautioner  for  a  common  factor,  that  he  shall  discharge  his  duty,  canoi^ 
be  pursued  for  the  factor's  debt,  at  the  instance  of  a  merchant  that  employed 
him,  till  first  the  factor  himself  be  discussed,  viz.  count  and  reckoning  be 
made  with  him,  and  he  found  not  solvendo,  as  is  used  in  cautioners  for  execu- 
tors, messengers,  tutors,  and  curators. — 30th  July  1629. 


1630. 
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In  the  same  action^  it  was  foahd  that  the  factor's  cautioner  cannot  be  pursued 
for  annualrent,  but  for  the  principal  allenarly.— SI3(/  February  1630. 

Page9S. 


1630.    February  Tt.    Scarlet  [[or  TarbetJ  against  Patersok. 

One  having  an  annualrent  furth  of  a  tenement,  and  thereafter  having  comprised 
the  property,  bis  intromission  with  the  mails  and  duties  must  be  ascribed  to  his  right 
of  property  j  and,  if  he  has  intromitted  with  as  much  as  might  pay  his  principal 
snm  and  annualrent  thereof,  for  the  which  he  comprised  the  property,,  nis  right 
of  property  is  thereby  found  extinct,  and  his  intromission  with  the  mails  cajinot 
be  ascribed  to  the  right  he  has  of  his  annualrent,  but  that  right  of  the  annualrent 
sleeps  till  the  right  of  property  cease ;  because  one  and  the  self-same^  person 
cannot  have  interest  to  upUft  the  mails  both  by  his  right  of  property  and  of  an 
annualrent. 

PageUp 


1630.    March  10* 


Heriot  against  Heriot^ 


The  annualrent  of  an  heritable  bond  pertains  to  the  heir,  if  the  heritor  die  be- 
fbre  the  term  of  payment,  and  not  to  the  defunct's  executors. 

PageXX. 


»  ■'■ 


l630.     March  12.    Laird  of  Clunie,  Bailie  of  the  Bishopric  of  Edinburgh^ 

against  The  Vassals  liiereof. 

Feuars  are  not  obliged  by  law  to  keep  the  superior's  head  courts,  except  they^ 
be  astricted  thereto  by  their  charter., 

Fc^e  82. 


1630.    March  13w  Somervell  against 


i*p 


*♦- 


The  superior  of  an  annualrent  holden  blench,  being  charged  to  enter  the 
heir,  suspends;  alleging,  'that  seeing  th6  charger's  retour  bears  the  annualrent. 
valet  seipstmij  and  the  vassal  ought  to  do  to  his  superior  quod  dejure  tenetur,  that, 
before  he  entered  the  hdx,  he  ought  to  have  two  years'  duty  of  the  annualrent.. 
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The  Lords  repelled  the  allegeance,  and  ordained  the  suspender  to  enter  the 
charger,  reserving  action  for  his  non^entry  allenarly,  prutU  dejure. 

Page  228, 


1630.    March  18.  CnisBotTsi  against  IPvluxqle. 

TitE  Lords  sustam  sometimes  pomdings  and  denumnations  at  places  accus- 
tomed within  r^^ities,  albeit  the  same  1^  not  at  the  bead  buigh  of  the  regality : 
as  at  the  tree  of  Torphichen,  for  the  regality  thereof;  and  at  Kilope^gate,  tor 
the  regality  of  Slaw ;  albdt  ihe  town  of  K^ldiston  be  the  b^ad  burgh  of  the  re- 
gality. 

Page  188. 


1630.     March  22.    John  Scougall  against  Alkxandkb  Douglas  and  Maega. 

RET  lNOi:.I3. 

Alexander  Douglas  and  his  wife  Margaret  Inglis  are  pursued  by  John 
Scougall,  donatar  to  the  escheat  of  Patridk  Craigie,  for  certain  merchandifie 
coftby  them  from  the  said  Patrick,  whereupon  decreet  was  obtained  against 
Alexander,  as  faoldea  jpro  con^io,  and  against  his  wife*  as  confessing  the  debt. 
After  Alexander's  decease,  John  Scongali  his  executors  charge  his  wife  for  the 
debt ;  she  alleges.  That  her  husband's  executors  should  be  preferred,  and  that 
she  ought  not  to  be  convened  for  any  debt  contracted  by  her,  stante  matri- 
monioy  without  her  husband's  consent  Which  allegeance  the  Lords  found  re- 
levant. 

Paste  265—6. 


1630.    March  25.    Mr  George  Fletcher  agmnst  The  Laird  <rf  Culter. 

Two  donatars  contend  for  the  rebel's  escheat :  the  first  donatar's  gift  being 
in  anno  1625,  upon  a  horning  in  anno  1612  j  the  posterior  gift,  in  anno  1628, 
upon  a  homing  posterior  to  the  first.  They  both  contend  for  the  right  to  a 
bond  made  to  the  rebel  in  anno  1614*  The  first  donatar  alleges  the  bond  to 
pertain  to  him,  by  reason  his  gifib  is  pOst^or  to  ibe  bond ;  and  so^  by  virbie  of 
tlie  tenour  of  the  gift,  bearing  the  King  to  dispone  to  him  the  rebel's  escheat 
goods,  pertaining  to  him  the  time  of  his  demindatipB,  and  now  pertsaohrgto 
the  king,  all  the  gear  pertaining  to  the  rebel  from  the  time  of  the  denunciation 
till 'the  time  of  the  gift  of  the  esdieat  comes  imdear  the  said  gift»  and  conse- 
quently the  said  boii^aoqaired  by  the  rebei  after  his  denunciation.  The  second 
donatar  alleges.  That  no  more  comes  under  the  first  escheat  but  the  goods  and 
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gear  pertaining  to  the  rebel  the  time  of  his  denunciation ;  at  the  least,  no  more 
but  that  which  pertained  to  the  rebel  within  a  year  after  his  denunciation  j  and 
all  the  rest  which  the  rebel  happened  to  acquire  was  at  the  king's  dispensation, 
and  pertained  to  the  second  donatar.  The  Lords  found.  That  all  which  per- 
tained  to  the  rebel  the  time  of  his  denunciation,  or  was  acquired  by  him, 
and  pertained  to  him  when  the  first  gift  was  given,  did  belong  to  the  first  do- 
natar. 

Page  66. 


1630.    June  1%  Bischqptouk  against  Rowallakix 

In  an  action  of  improbation,  a  reply  is  proponed  for  sustaining  of  the  pur- 
suer's interest,  and  a  day  assigned  for  proving  the  same ;  aft;er  which  the  defen- 
der passes  from  his  compearance.  His  party  alleged.  That  now,  litiscontestation 
being  made,  he  cannot  pass  frcrni  his  compearance.  To  the  which  it  was  an- 
swered, That  this  proving  of  his  interest  was  no  litiscontestation  in  the  cause  "„ 
and  that  he  might  as  well  pass  from  his  compearance  now,  as  if  his  interest  had 
been  produced  m  initio  litis.  The  Lords  found.  He  might  pass  from  his  com- 
pearance. 

Page  157. 


16S0.    June  22.   Colonel  Bog  [or  Brog}  against  Wiluam  Baillt  and  Others. 

Col  onel  Bog  pursues  William  Bailly  and  others,  who  had  given  advice  to 
the  said  William  to  confirm  William  Brown's  testament,  to  hear  and  see  a  bond 
of  the  said  defunct  William  Brown's  transferred  against  them,  as  universal  intro- 
mitters  with  the  defunct's  goods  and  gear.  It  was  answered  by  the  defenders. 
That  neither  they  nor  the  said  William  Bailly  could  be  convened  as  universal 
intromitters,  because  there  was  an  executor  confirmed  within  year  and  day ;  and 
the  rest  of  the  defenders,  for  giving  of  their  advice  and  bonds  to  warrant  the 
said  William  Bailly  of  any  farther  danger  that  he  could  incur  nor  his  intromission 
conform  to  the  testament,  could  give  Colonel  Bog,  the  pursuer,  no  action  of 
transferring  against  them.  Which  exception  the  Lords  found  relevant,  and  de- 
cerned, trans^rring  oidy  against  the  executor  confirmed. 

Page  75*. 


16SQ.    June  24.    The  LAnu>  of  Leslie  agamst  The  Laird  of  Fitcaple*. 

The  duty  of  a  teind,  after  the  tack  there<^  is  declared  null,  is  ordained  to  per- 
tain to  him  who  pursues  the  nullity,  nosooDer  nor  after  the  declarator  be  ob- 
tained. 

Page  50. 
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1630.    JiMe  9A.     Lord  Gablobs  against  Geoboe  Ma;swell. 

My  Lord  Garlies  pursues  Mr  George  Maxwell,  one  of  the  parishioners  of  Kirk- 
maho,  for  wrongous  intxomission  with  his  teinds  1626.  It  was  excepted  by 
the  defender,  That  he  possessed  his  teinds  by  allowance  of  the  heirs  of  umquhile 
Thomas  Edgar  of  Holm,  who  had  tack  of  the  said  teinds  set  by  the  pursuer  and 
his  father ;  and,  albeit  the  tack  was  expired,  yet  he  possessed  the  same  tcaMo 
relocatione,  in  so  far  as  he  made  payment  of  the  sum  of  six  pounds,  which 
was  the  old  teind  silver,  to  Robert  M^Connel,  his  factor,  who  was  in  use  to  up- 
lift the  teinds  of  the  said  parish  divers  years  before  and  sifler  the  said  year  l6Sa 
Which  the  Lords  found  relevant. 

•^      .  Page  79. 


1630.    July  1.  Ellies  against  Elliot. 

ALBfeiT  a  bond  bear,  written  and  subscribed  with  the  party's  hand,  yet^  if  it 
want  witnesses,  the  holograph  must  be  proven. 

Page  147* 


1630.    July  2.  ■  agcinst  ■     »> 

The  execution  of  a  summons  may  be  taken  to  be  improven  in  prima  instantia 
by  the  defender,  by  way  of  exception,  as  well  as  by  way  of  reduction ;  wherein 
it  he  fail,  the  libel  will  be  decerned  against  him  ;  and  u^om  all  other  exceptioDS 
and  defences  he  will  be  debarred  in  sempitemum. 

Page99* 


1630.    July  4.    James  Richardson  ^or  Ritchie]  against  Welch  of  Robson. 

James  Richardson,'  by  contract  of  marriage,  obdiges  himself  to  infefthis  future 
spouse  in  liferent,  and  the  heirs  to  be  gotten  of  that  marriage,  in  an  annualrent  of 
£200  out  of  a  tenement  of  land.  Thereafter  the  said  James  dispones  the  said  tene- 
ment to  his  eldest  son  of  the  first  marriage ;  which  son  sells  the  same  to  Welch 
of  Robson.  The  heir  of  the  second  marriage  pursues  for  poinding  of  the  ^ound 
for  th6  said  annualrent.  The  singular  successor  defends  himself  by  his  infeft- 
ment  granted  to  him  by  the  heir  of  the  first  marriage  who  had  received  a  dispo- 
sition thereof  from  the  father,  who,  notwithstandiuj?  of  the  said  contract  of  mar- 
riage, or  ai\y  clause  therein  contained  in  favours  of  the  heirs  of  the  second  mar- 
riage, yet  still  remained  fiar  of  the  said  tenement  himself^  and  might,  at  any  time  be 
pleased,  have  disponed  the  said  tenement  and  the  annualrent  out  of  the  same» 
to  whom  he  listed.    Which  the  Lords  found  relevant. 

Poffe  107' 
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1630.    Jub/  7*  Dick  against  Lakdes. 

Deforcement  can  hardly  be  pursued  before  inferior  judges ;  and^  therefore, 
the  Lords'  use  is  ever  to  advocate  such  pursuits  to  themselves. 

Page  55. 


1630.    July  17*  Lord  Prestonoranoe,  Petitioner. 

Commission  was  nanted  to  my  Lord  Prestongrange  to  convene  workmen  and 
other  judicious  genUemen  to  take  cognition  and  trial  what  would  serve  for  re- 
parati<H)  of  the  house  of  Morpet,  whereof  the  said  Lord  of  Prestongrange  had 
the  wadset  from  the  umquhile  Earl  of  Loudoun ;  that  the  heirs  of  Lothian  might 
be  holden  to  refund  the  same,  at  the  lawful  redemption  of  the  land. 

Page  42. 


1630.    July  17*    The  Young  Laird  of  Lib  against  The  Old  Laird  of  Halkp 

SHAW  and  his  Son. 

In  a  summons  against  a  minor,  his  tutors  and  curators  ought  either  to  be  mm-^ 
moned  per  eofpressum }  ox  generally,  at  the  market  cross.  But,  in  an  action  of  re« 
moving  pursued  by  the  young  Laird  of  Lie  against  the  old  Laird  of  Halkshaw  and 
his  son,  a  minor, — ^it  was  alleged.  No  process  against  the  minor,  because  his  tutors 
and  curators  werei  not  summoned,  it  was  replied.  That  the  father  of  the  minor 
being  called,  and  being  lawful  administrator  to  the  minor,  it  was  sufficient  to 
authorise  him,  except  the  defender  will  allege  that  he  had  other  tutors  or  cu- 
rators chosen  or  given  to  him.  The  Lords  ordained  the  pursuer  to  mend  his 
summons,  and  to  call  the  father  as  lawful  administrator  to  bis  son. 

Page  220. 


1630.    July  18.    James  Brown  against  The  Sheriff  of  Pearth. 

James  Brown,  in  Kirktoun  of  Mailler,  is  decerned,  by  the  Sheriff  of  Pearth,  in 
a  blood-unlaw  of  £50^  for  wounding  of  Hu^h  Moncreiff.  He  suspends,  alleg- 
ing. That,  before  he  was  cited  (at  least  before  he  was  convicted)  m  the  sheri^ 
court,  he  was  unlawed  for  the  said  blood  by  his  master,  the  Laird  of  Freeland, 
baron  of  the  said  lands  of  Kirktoun  of  Mailler.  To  the  which  it  was  answered 
for  the  Sheriff,  That  the  baron  had  no  power  to  sit  upon  this  blood,  being  com- 
mitted without  the  bounds  of  the  barony,  and  against  a  person  who  was  not 
fenant  to  the  Laird  of  Freeland.   The  Lords  found  the  letters  orderly  proceeded 

at  die  Sheriff  his  instance. 

Page  213. 
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1630.    July  19*        NisBET  agnimt  The  Ladt  Abercorn. 

A  CRUDiTcm  using  diligence  against  his  debtor,  rebels  before  a  dedacator  be 
sought  of  the  rebel's  escheat,  pr^erred  to  the  donatar. 

Page  66. 


1630.    July  22*    William  OLiPHAHr  against  The  Earl  of  Marishall. 

Mr  William  Oliphant  charges  the  Earl  of  Marishall  to  content  and  pay  to 
faitn  an  annualrent  of  fifty  bolls  victual^  by  virtue  of  an  heritable  bond  wber^ 
by  the  said  Earl  was  obliged  to  infeft  the  said  William  in  certain  lands  of  Stnu 
brick,  under  reversion  of  2500  merks.  He  charges  for  divers  years  since  the  date 
of  the  bond,  which  was  in  anno  IQVJ*  The  Earl  suspends,  upon  this  reaion, 
That  the  said  Mr  William  was  never  in  possession  of  the  said  victual,  and  ii 
content  to  pay  him  ten  for  the  hundred.  The  Lords  ordain  him  to  pay  ten  for 
the  hundred  of  the  by  runs. 

Page  11. 


1630.    July  22.  Broww  against  Nisbet. 

Umquhile  Kellie,  clerk  of  Dumbar,  his  prothocoU  was  produced  before 
Lords  to  verify  a  transumpt  of  a  seasine  produced  in  an  action  betwixt  Brown 
and  Nisbet.  In  the  which  prothocoll,  a  great  deal  of  the  seasines  were  subscribed 
by  the  clerk :  and  many  were  not  subscribed  by  him,  but  written  with  his  ser* 
Vants*  hand ;  amongst  the  which,  the  seasine  quarrelled  was  one.  Yet,  because 
it  was  in  the  midst  of  the  prothocoll  book,  and  no  suspicion  of  falset  could  be 

Serceived,  the  transumpt  was  sustained,  because  it  was  o^red  also  to  be  prov^ 
y  witnesses  inserted  in  the  seasine,  that  the  same  was  truly  given. 
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1630.    November  12.    Laird  Limpidlaw  against  Mr  James  Aikenhead. 

The  legal  reversion  expires  after  seven  years  from  the  date  of  the  comprisiDgt 
^nd  not  from  the  time  of  the  Lords'  allowance  of  the  comprising,  or  from  w 
time  of  the  infeftment  following  thereupon. 
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1680.    November  16.    The  Laird  of  Clackmannan  against  James  AtLABzmK. 
The  Laird  of  QackmannaH}  being  infeft  and  seised  by  Collace  of  Bono/- 
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noon  in  an  annualrent  of  600  nierks  furth  of  the  lands  and  barony  of  Bonny- 
moon*  or  any  part  thereof,  lying  within  the  parish  of  Menroure,  and  Bherifidom 

of  » ,  pursues  an  action  for  poinding  of  the  ground.     Compeared 

James  AUardyse  of  Kinneff,  who  had  comprised  certain  lands  within  the  said 
barony  after  the  said  Laird  of  Clackmannan's  infeftment;  and  alleged,'  No 
poinding  of  the  ground  can  be  granted  upon  the  seasine  produced  by  the  Laird 
of  Clackmannan,  but  for  poinding  of  the  lands  called  Bonnymoon,  with  the  per- 
tinents, seeing  there  was  no  such  barony  called  Bonnymoon  ;  and  if  any  barony 
was  which  pertained  to  the  Laird  of  Bonnymoon,  it  was  the  half  barony  of 
Menmure,  which  was  not  mentioned  in  Clackmannan's  infeftment.  To  the  wnich 
it  was  answered,  That  Jalsa  designatio  could  not  vitiate  the  seasine,  cum  con- 
stat de  su^ectOp  viz.  his  lands  and  barony  lying  within  the  parish  of  Menmure ; 
and,  seeing  he  had  no  other  barony  lying  within  the  parish,  the  seasine  must  be 
understood  to  be  of  that  barony ;  and  the  same  being  a  barony,  a  seasine  taken 
at  any  part  thereof,  was  suflScient  for  an  annualrent  out  of  the  whole,  or  any 
part  thereof  lying  contiguous.  It  was  duplied  for  the  defender,  That  Bonny- 
moon  was  only  infeft  himself  in  the  half  barony  of  Menmure.  Whereunto  it 
was  answered.  That  the  Laird  of  Bonnymoon,  goodsire  to  this  laird  who  dis- 

Soned  the  annualrent  to  Clackmannan,  was  infeft  himself  in  the  half  barony  of 
ienmure,  and  had  infeft  his  oye  in  the  said  lands,  to  be  holden  in  libera  baronia; 
which  infeftment  was  confirmed  by  the  king ;  and  so  thereby  the  half  barony 
was,  by  virtue  of  the  king's  confirmation,  made  a  barony*  The  I/)rds  sustained 
the  seasine  to  give  action  to  Ckidunannan  &r  poindingof  any  part  of  the  I^d3 
ni  the  barony  lying  contiguous. 


16S0.     November  20.    Bessie  Rutherfoord  against  Janet  Hatelie. 

Janet  Hatelie  being  pursued  by  Bessie  Rutherfoord,  to  content  and  pay  to 
her  the  sum  of  48  merks^  conform  to  her  bond  ;  the  defender  suspends,  upon 
this  reason,  that  the  bond  was  granted  when  the  deifender  was  clothed  with  a 
husband,  and  so  not  obligatory.  To  the  which  it  was  answered.  That  the  pur- 
suer  offered  her  to  prove  that  the  bond  was  eranted  for  furnishing  of  meat  and 
drink  to  the  defenaer  when  she  was  in  Edmburgh  doing  her  husband^s  a^irs, 
who  was  now  dead,  the  time  of  the  pursuit  The  Lords  prdaltied  the  defender's 
oath  to  be  taken  upon  this  reply. 
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16S0.     Nwember  21.  Wood  against 


A  RELICT  is  pursued  as  universal  intromittrix.  She  excepts.  That  her  intro- 
mission was  necessary,  being  certain  household  gear,  which  she  could  not  cast 
fH^  pf  the  hoMs^  land  she  was  i^optent  lU)  n^ake  the  sam^  fprl^^omiog  to  credi- 
tors.   It  was  replied.  That  she  had  used  the  said  household  gear,  such  as  bedding 
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and  napery,  since  the  decease  of  her  husband ;  being  a  taverner,  and  lodger  of 
strangers;  and  the  gear  was  of  that  nature  quce  urn  consumuniur:  Ergo^  t^.  The 
Lords  repelled  the  exception  in  respect  of  the  reply,  but  reserved  [it]  to  their 
consideration  after  probation. 
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1630.    Nmemher  24.    William  Minorman  against  David  Tindall  and  Ro- 
bert LiNDSAT. 

An  executor  testamentar  may  intromit  before  he  confirm  the  testament ;  and 
therefore  cannot  be  convened  as  intromitter,  albeit  he  confirm  not  the  testament 
before  he  be  pursued  by  the  defunct's  creditors,  so  that  he  confirm  any  time 
before  decreet  be  obtained  against  him. 
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1630.    November  26.    Kennedy  against  Fcllerton. 

A  RELICT  being  pursued  by  a  creditor,  as  intromittrix  with  her  husbaod's 
goods  and  gear,  excepts,  She  cannot  be  pursued  as  intromittrix,  because  she 
was  donatar  to  her  husband's  escheat,  who  died  rebel.  It  was  replied.  That  the 
gift  of  her  husband's  escheat  could  not  purge  her  vicious  intromission  before  the 
gift.     The  Lords  sustained  the  exception,  notwithstanding  of  the  reply. 
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1630.    November  06.    The  Earl  of  Wigtoun  against  The  Earl  of  Cassuls. 

In  the  action  of  reduction  pursued  by  the  Earl  of  Wigtoun  against  the  Earl 
of  CassUs,  of  certain  rights  which  Cassills  had  to  a  forty  merk  land  of  the  ba- 
rony of  Leinzie  j — after  Cassills  had  satisfied  the  production,  the  Earl  of  Vig- 
toun  his  procurator  eiked  a  new  reason  of  reduction  to  the  summons.  Whidi 
the  Lords  would  not  sustain. 
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1630.    November  29*    Dundass  of  Newliston  against  The  Feuars  of  Old- 

LISTON. 

In  an  improbation,  where  it  is  alleged,  That  one  of  the  parties  called  is  deadt 
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§ 

which  the  defender  ofifered  to  prove,  and  craved  a  day  to  that  effect,— the  Lords 
would  not  delay  the  pursuer's  action  upon  this  dilator,  except  it  were  instantly 
proven ;  but  assigned  a  day  to  the  defender  to  produce  the  writs  called  for ;  and, 
if  the  defender  prove  his  dilator  at  any  time  before  the  last  diet  that  should  be 
assigned  to  the  defender  for  production,  the  same  should  be  received. 
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1680.    November  SO.    James  Douglas  against  Wardlaws. 

If  a  donatar  pursue  a  declarator  upon  the  gift  of  a  rebel's  escheat :  and  the 
executors  or  intromitters  with  the  defunct's  goods  and  gear  allege  no  declarator ; 
because  the  homing  whereupon  the  gift  of  escheat  was  taken,  was  null,  because 
the  debt  was  paid  before  the  denunciation :  The  Lords  will  not  admit  this  nul- 
lity by  way  of  exception  ;  but  the  party  user  of  the  exception  behoves  to  reduce 
the  homing. 
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1690.    December  5.      Lord  Yester  against  Forteods. 


to' 


The  Lord"  Yester,  baron  of  the  barony  of  Oliver  Castie,  pursues  Porteous  of 
Fraid  for  the  nonentry  of  the  lands  of  Fruid,  as  part  and  pertinent  of  the  said 
barony.  The  defender  alleges.  That  the  pursuer  not  being  infeft^er  expressum 
in  the  said  lands  of  Fruid,  should  prove  tnat  the  same  are  part  and  pertinent  of 
the  said  barony.  It  is  replied,  That  tiie  defender  cannot  urge  the  pursuer  to 
prove  parts  and  pertinents,  except  he  disclaim  the  said  lands  of  Fruid  to  be 
nolden  of  the  Lord  Yester.  Which  reply  the  Lords  found  relevant.  But  many 
of  the  Lords  Voted  that  the  pursuer  should  prove  his  libel. 
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1630.    December  15.    James  Ooilvy  against  Lord  Ogilvt's  Heir. 

James  Osilw,  son  to  Mr  David,  comprised  the  right  of  a  contract,  whereby 
the  umquhue  Lord  Ogilyy  bound  and  obliged  him  and  his  heirs^  to  content  and 
pay  to  tne  said  Mr  David  the  sum  of  SOOO  merks,  and  to  infeft  him  in  an  an. 
Buairent  of  200  merks  while  the  principal  sum  be  paid ;  and,  by  virtue  of  this 
comprising,  pursues  for  the  byrun  annualrents  resting  owing  before  and  since 
the  comprising.  It  was  answered  foi^the  Lord  Ogilvy,  That  the  byrun  annual- 
rent  being  a  moveable  debt,  could  not* be  craved  by  reason  of  the  comprising; 
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which,'  by  the  law  and  practique,  strikes  not  on  moveable,  but  cm  iimtaUe  righto. 
Which  exception  the  Lords  ibund  relevant 
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1638,  November  11 ;  and  1630,  December  20,     Menzies  against  Douglas. 

The  tenants  of  Nemphlare  astricted  themselves,  by  their  bond,  to  bring 
their  corn  to  Manse  Mill,  which  is  the  mill  of  Lanariclc  They  being  par* 
sued  upon  their  bond,  the  Laird  of  Cuninghamhead  compeared  for  his  interest, 
being  their  m-ister,  alleging  his  tenants  could  not  astrict  themselves  to  another 
mill  without  his  consent.  The  Lords  repelled  his  aUegeaQce,  seeing  the  temoti 
could  not  prejudge  their  master. 
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1631.    January  9*    John  Spence  against  Alexander  Creightoune. 

Umquhile  James  Simpson,  cordiner  in  Edinburgh,  was  addebted,  by  his  bond, 
to  John  Spence,  in  the  sum  of  5200  merks.  He  pursues  Alexander  Creightoune, 
as  intromitter  with  the  defunct's  gear.  The  defeader  alleges.  He  cannot  be 
convened  as  intromitter,  because  the  defunct  died  rebel,  and  he  is  donatar  to 
his  escheat,  which  purges  his  intromission.  To  the  which  it  was  replied,  Tlst 
his  intromission  being  prior  to  this  gift,  the  subsequent  gift  cannot  purge  his 
vicious  intromission*  itdo.  It  is  offered  to  be  proven,  that  the  defender  so 
cepted  a  disposition  from  the  defunct,  before  his  decease,  of  faia  haill  goods  and 
gear,  for  satisfaction  of  his  debts ;  and  of  this  debt  in  particular :  So  he  could 
not  take  the  gift  of  the  defunct's  escheat,  to  defraud  creditors  whom  he  ms 
ofbliged,  by  the  said  disposition  accepted  by  hint,  to  pay«  The  Lords  repelled 
the  exception,  in  respect  of  the  last  <^y ;  at  least,  that  he  might  make  count 
and  reckoning,  to  the  creditors,  of  his  intromissions. 
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l631.    January  18.     Patrick  Home  of  Coldinghamelaw  against  The  Laibd 

of  Remton,  Sheriff  in  Dunae. 

Patrick  Home  of  Coldinghamelaw,  having  letters  of  ceptiott  agmnst  the  Laird 
t>f  Wedderbum,  charges  the  Laird  of  Rentoun,  Sheriff  .io  Dunse  for  the  tMe,  to 
apprehend  the  Laird  of  Wedderbum,  when  the  Sheriff  waa  sitting  in  eouitu^ 
^certain  witches  ;  and  intents  action  against  the  Sheriff  for  not  appreheoding  fi 
the  rebel,  seeing  that  the  execution  of  the  messeoger  bone,,  that  the  nd^  tm 
present  at  the  court  in  company  with  the  Sheriff.  It  was  alleged  Jby  the  jSheoC 
xhat  the  execution  of  the  messenger  could  not  be  <a  gcomid  vnkenehy  hamght 
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be  drawn  to  be  subject  to  pay  the  sum  for  not  apprehending  the  rebel,  seeing  the 
witnesses  inserted  in  the  execution  were  all  conjunct  persons  to  the  purauer^  and 
could  not  be  received  witnesses  to  prove  against  him,  in  that  part  of  his  indor- 
sation that  the  rebel  was  present  wh^n  the  charge  was  given  :  Which  was  more 
nor  he  ought  to  have  inserted  in  his  execution ;  for  it  was  sufficient  for  him  to 
have  indorsed,  that  he  had  charged  the  Sheriff^  to  the  which  any  witnesses 
might  have  been  inserted  for  proving  the  charge :  But  seeing  that  he  hath  in^ 
dorsed.  That  the  rebel  was  present  at  the  giving  of  the  tjiarge,— that  part  ought 
to  be  proven  by  other  honest  and  unsuspected  witnesses ;  seeing  it  might  infer 
upon  the  Sheriff  the  payment  of  the  sum  due  by  the  rebel.  The  Lords  ordained 
tne  charger  and  messenger  to  prove  that  part  of  the  indorsation^  that  the  rebel 
was  present  when  the  charge  was  given^  by  honest  and  unsuspected  witnesses. 
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1631.    January  iiO.    William  Brown's  Creditors  against  Geobgk  Bailuk 

his  Executor  Dative. 

In  an  action  pursued  by  the  creditors  of  umquhile  William  Brown>  burgess  of 
Edinburgh,  against  George  Baillie  his  executor  dative, — the  Lords  ordained  the 
haill  creditors  to  count  and  reckon  with  the  executor,  before  two  Lords  ap- 
pointed for  that  effect.  Of  which  creditors  some  of  them  intented  pursuit  against 
the  said  executor,  before  the  Commissaries  of  Edinburgh,  and  had  obtained  de- 
creets. Thir  creditors,  in  respect  of  their  diligence,  craved  to  be  preferred  to 
the  other  creditors ;  who,  having  intented  their  pursuit  before  the  Lords,  had  not 
so  far  advanced  in  obtaining  decreet.  The  Lords  found.  No  preference  should 
be  gra.nted  for  this  diligence,  in  respect  their  process  before  the  commissaries 
might  be,  by  favour  or  moyen,  sooner  brought  to  an  end  than  before  the  Lords. 

In  the  same  count,  some  of  the  creditors  had  no  other  probation  to  prove 
their  debt  but  that  the  debt  was  inserted  in  the  defender's  own  count-book^ 
written  by  his  own  servant  that  wrote  his  counts,  but  not  subscribed  by  the  de- 
funct. The  Lords  would  not  respect  this  kind  of  probation  per  se,  without  other 
adminicles,  in  prejudice  of  the  other  creditors  who  had  bonds  for  their  debts  ac- 
claimed. But,  if  the  creditors  will  prove  the  delivery  of  the  goods  contained  in 
the  count-book,  and  give  their  oath  that  the  same  reat  impaid,  the  Lorda 
sustain  the  debt. 

Item,  In  the  said  count,  the  Lords  admitted  the  creditors  to  whom  the  de- 
funct was  only  cautioner,  to  come  in  with  the  rest,  they  madding  assignation  to 
the  rest  of  the  creditors,  to  pursue  the  principal,  that  what  may  be  obtained 
against  the  principal  may  be  aivided  amongst  them  pro  rata. 

Itenif  In  the  said  count,  the  relict  of  the  defunct  is  preferred  to  all  the  rest  of 
the  creditors,  in  so  far  as  she  was  provided  by  her  contract  of  marriage  allenarly. 
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1631.    January  9\.    The  Laibd  of  Lammingtoune  against  The  Laibd  of 

Blacklie. 

Tre  Laird  Blacklie  having  the  rental  of  certain  lands  from  the  Laird  of  Lam* 
mingtoune,  [to]  whom  he  is  addebted  in  the  personal  service  used  and  wont,— he 
is  pursued  by  the  Laird  for  refusing  to  serve  as  he  was  required  at  divers  times, 
and  for  ilk  contravention  to  pay  the  sum  of  1000  merks.  It  was  answered  by 
Blacklie,  That  no  sum  can  be  decerned  against  him,  till  it  be  first  decerned  by 
the  Lords  what  personal  service  [he  ought]  to  do,  and  the  manner  and  quality 
thereof.  The  Lords  ordained  Lammingtoune  to  prove  what  service  was  used  and 
wont  to  be  done  by  the  defender,  and  thereafter  they  would  cognosce  upoo 
the  failyies.  v 
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1631.    January  22.        Cloverhill  against  Muddie. 

Comprising  stays  personal  execution,  if  present  possession  of  the  lands  be  of- 
fered to  the  compriser  by  him  from  whom  the  lands  are  comprised. 
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1631.    January  29*    Home  against  Home  of  Corsrig. 

-  The  executor  of  a  defunct,  who  was  intromitter  with  another  defunct's  goods 
and  gear,  as  tutor  ;  at  least,  behaving  himself  as  tutor,  by  a  factory,  granted  to 
him  by  him  who  was  tutor  dative, — ^is  pursued  for  a  bairn's  part  of  gear  addebted 
by  the  minor  to  whom  the  said  dative  was  tutor.  The  Lords  found  no  process 
against  the  executor  of  the  last  defunct,  but  against  the  tutor. 

PageTl* 


1631.    February  1.    Robert  Calpie  (tgainst  Robert  Kennedy. 

Robert  Calpie  pursues  Robert  Kennedy,  upon  an  irritant  clause  contained  in 
his  charter,  to  hear  and  see  the  feu  decerned  to  expire.  To  the  which  it  was 
excepted  by  the  defender.  That  he  offered  him  to  prove,  that  he  has  paid,  at 
sundry  times,  to  the  pursuer,  as  much  money  as  will  extend  to  the  said  feu^duty, 
which  extended  to  £18  yearly.  The  Lords  sustained  the  allegeance,  to  be 
proven  scripto  veljuramento  partis,  but  no  otherwise. 
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1631.    February  IS.  Hsmdbt  against  Lton. 

A  MATTER  being  referred  to  a  party's  oath  of  verity,  and  after  he  was  exa- 
mined, and  had  deponed  upon  certain  articlesi  the  other  party  suffers  him  not 
to  depone  any  farther,  but  would  resile  from  his  oath«  The  lx)rds  would  not 
permit  him  to  resile. 
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1631.    February  15.    The  X^aibd  of  Hebmistouk  against  George  Butler's 

Relict. 

Dmquhile  Mr  George  Butler  caused  Windram,  his  brother-in-law,  comprise 
the  liferent  of  NicoU,  relict  of  umquhile  Vans  of  Blaus;  and  the  said 

Mr  George  takes  a  tack,  from  his  said  brother-in-law,  of  the  said  lands,  during  the 
lifetime  of  the  said  liferenter,  for  ^40  by  year :  She  deceases  after  Whitsunday 
1630,  and  the  Laird  of  Hermi3toun,  who  had  acquired  the  heritable  right  of 
the  lands,  pursues  the  tenants  and  occupiers  of  the  said  ground  for  the  half  of 
the  farms  of  the  said  crop  1630.  Compears  the  relict  of  Mr  George  Butler,  and 
alleged,  She,  as  executrix  to  her  umquhile  spouse,  had  right  to  the  haiU  farms  ad- 
debted  by  the  tenants,  and  the  heritor  had  no  right  but  to  the  half  duty  contained 
in  the  tack  set  by  her  brother,  compriser  of  the  said  Nicoll's  liferent.  Secun^ 
do.  Because  her  umquhile  husband  had  bruiked  the  said  lands,  by  virtue  of  the 
said  tack  set  by  her  said  brother,  divers  years  preceding  the  liferenter's  decease ; 
and  by  virtue  of  the  Act  of  Parliament  made  by  King  James  IV,  Par.  3,  cap, 
£6,  she  being  tenant,  could  not  be  removed,  nor  compelled  to  pay  to  the  heritor 
a  greater  duty  nor  she  or  her  husband  had  been  in  use  to  pay  to  him  who  had 
comprised  the  Uferenter's  right.  To  the  which  it  was  repliea,  That  the  Act  of 
Parliament  was  conceived  in  favours  only  of  the  tenants,  labourers  and  inhabi- 
tants of  the  lands ;  and  the  intention  of  the  Estates  was  never  that,  by  an  inter- 
posed person,  clad  with  an  imaginary  tack,  containing  such  a  small  duty,  the 
oeritors  should  be  prejudged  of  their  duty,  which  the  labourers  of  the  ground 
paid ;  in  respect  that  not  only  should  this  pretended  tacksman  get  the  haill  farm 
of  the  year  wherein  the  liferenter  deceased,  but  also  the  next  year  subsequent, 
/seeing  no  warning  could  be  made  while  the  Whitsunday  after  the  liferenter's  de* 
cease ;  and,  although  they  removed,  yet  they  could  carry  their  crop  with  them 
for  payment  of  such  dutii&s  as  they  were  in  use  before,  viz.  the  tack-duty,  being 
40J.  which  seems  absurd,  and  altogether  against  the  meaning  of  the  said  Act. 
Notwithstanding,  the  most  part  of  the  Lords  found  the  exception  founded  upon 
the  tack  relevant. 

The  Lords  that  voted  with  the  exception  were  Reidhouse,  Newabbay,  Pres- 
tongrange,  Innerteill,  Newtoun,  Innerpeffer,  Newhall,  Balcomy,  'and  three  ex- 
traordinaries,  viz.  the  Lord  Traquair,  thesaurer-depute,  the  clerk-register,  and 
Sir  Archibald  Atchison,  secretary ;  and  the  Lords  that  repelled  the  exception 
were  Durie,  Chester,  Fodderance,  Balmanno,  Kilcruch,  and  CranstonriadelL 
The  President  was  so  discontent  with  the  decision,  that  he  resolved  not  to  report 
the  same  ;  and  the  parties  were  agreed,  and  a  practique  ordained  to  be  made  of 
this  interlocutor.   But  the  contrary  was  decided  betwixt  the  Earl  of  Buccleugh 
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and  Sir  William  Cunningham,  pretending  right  to  the  duty  of  certain  lands  of 
Haillsi  which  pertained  to  the  old  Lady  Sutherland  in  liferent 
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1631.    February  15.    John  Ingles  [or  Douglas]  against  Anna  Sharp. 

John  Douglas,  merchant,  pursues  Anna  Sharp,  relict  of  umquhile  Robert 
Bruce  of  Pitlethie,  executor  confirmed  to  umquhile  John  Sharp,  for  payment  of 
certain  merchandise  furnished  for  apparel  to  the  said  umquhile  John  Sharp,  a 
little  before  his  decease.    It  is  excepted  by  the  defender,  That  the  said  um- 

J[uhile  John  Sharp  being  minor,  his  executors  cannot  be  obliged  for  any  gear 
umished  to  him  without  direction  of  his  curators.  It  was  replied.  That  the  pur- 
suer being  his  merchant  before,  and  in  use  to  furnish  him,  and  he  being  past  17  or 
18  years  of  age,  might  very  lawfully  take  up  such  merchandise  as  was  necessaij 
for  him,  viz.  apparel,  whereofhe  produced  the  accounts,  and  offered  to  prove  the 
delivery  of  the  particulars  to  the  minor,  and  referred  to  the  Lords  the  reason- 
ableness of  the  prices.  The  Lords  repelled  the  exception,  in  respect  of  die 
reply. 
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1681.    February  16.    The  Lord  Cbanstoune  against  Andrew  Scott. 

The  Lord  Cranstoune,  superior  to  Sir  John  Scott  of  Newburgh,  of  the 
lands  of  Favodsheill,  seeks  a  declarator  of  the  said  Sir  John  his  liferent,  asfallea 
to  the  superior,  by  his  vassal's  remaining  at  the  horn  attour  year  and  day.  Com- 
pears Andrew  Scott,  chirurgeon,  creditor  to  the  said  Sir  John,  and  who  had 
comprised  from  him  the  said  lands,  alleging.  No  declarator  can  be  granted  of  % 
John  his  liferent  in  favours  of  the  pursuer,  superior  ;  because  he,  as  creditor,  had 
comprised  the  said  lands,  at  the  least,  had  denounced  the  said  lands  to  be  compris- 
ed before  expiring  of  year  and  day,  after  the  said  Sir  John  was  denounced  rebel. 
To  the  which  it  was  answered.  That  the  homing  being  in  cursu^  and  the  rebel 
not  being  relaxed  before  the  expiring  of  year  and  day,  the  denunciation  of  the 
lands  could  not  prejudge  the  superior  of  his  casualty,  except  the  creditor  had 
comprised  the  lands  and  charged  the  superior  to  receive  him  before  year  aod  daj 
had  expired.    Which  reply  the  Lords  round  relevant. 
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1631.    February  22.    David  Murrat  of  Halmtre  against  Lord  Yesteb. 

If  the  sums  contained  in  the  legal  reversion  of  comprised  lands  be  not  known 
to  him  that  has  right  to  redeem,  he  may  summon  the  haill  comprisers  to  coinpetf 
at  any  term,  at  the.parish  kirk  where  the  lands  ly,  or  at  St  GeilPs  kirk  in  Eoio- 
buFgh,  to  receive  their  sums  contained  in  their  comprisings ;  and  if  they  coo* 
pear  not  and  produce  their  comprisings,  whereby  their  sums  may  be  known  to 
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him  that  used  the  cnrder  of  redemption,  he  may  consign  such  sums  as  he  can  get 
knowledge  of;  and,  at  the  pursuing  of  a  declarator  of  redemption,  the  com- 
prisers  will  be  forced  to  produce  the  haill  comprisings,  whereby  the  sums  therein 
contained  may  be  known,  and  then  the  user  of  the  order  of  redemption  will  get 
declarator  of  redemption  by  paying  or  consigning  the  sums  contained  in  the 
comprisings  produced.  Poge  207* 


l631.    March  S.    David  Murray  of  Halmtre  against  The  Lord  Yester. 

In  the  improbation  of  the  executions  of  a  horning,  if  the  messenger  be  law- 
fully summoned,  and  compears  not  to  design  the  witnesses  contained  in  the  ex- 
ecutions, or,  if  the  messenger  be  dead, — the  defender  of  the  improbation  may 
design  the  witnesses  upon  his  own  peril. 
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16S1  [or  1630.]    March  8.    The  Laird  of  Clackmannan  against  The  Laird 

of  Allardyce. 

The  Laird  of  Clackmannan  is  infefl  in  an  annualrent  of  600  merks,  forth  of 
all  and  haill  the  lands  and  barony  of  Bonnymoon,  or  any  part  thereof,  lying  with- 
in the  parish  of  Menmure :  He  craves  poinding  of  the  ground.  Compears  the 
Laird  of  Allardyce,  and  alleges.  No  poinding  of  certain  roums  wherein  he  stands 
infeft  by  comprising ;  because  the  pursuer  i^s  only  infefl  and  seased  in  the  lands 
and  barony  oi  Bonnymoon.  But  so  it  is,  that  the  granter  of  Clackmannan's  in- 
feftment  has  no  such  barony  called  the  barony  of  Bonnymoon  ;  but  the  true  de- 
nooiination  of  the  granter's  barony  is  called  the  barony  of  Menmure;  so  the  pur- 
suer can  have  no  poinding  but  of  the  lands  of  Bonnymoon,  and  no  farther  can  his 
infeftment  be  extended.  To  the  which  it  was  replied.  That  the  said  denomi- 
nation cannot  vitiate  the  infeftment,  cum  constat  de  subjecto  ;  and  that  the  granter 
of  the  annualrent  has  no  other  barony  lying  within  the  parish  of  Menmure  ;  as 
also,  his  seasine  is  taken  at  the  place  of  Bonnymoon,  which  is  the  place  de- 
signed for  the  seasing  of  the  barony  oi  Menmure.  The  Lords  repelled  the  ex- 
ception in  respect  of  the  reply,  except  the  defender  will  allege  that  the  Laird 
df  Bonnymoon  had  another  place  designed  in  his  infefhnent,  to  take  seasine  of 
his  barony  of  Bonnympon  nor  at  the  place  of  Bonnymoon. 
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163L     March  8.    The  Laird  of  Clackmannan  against  Fairweather. 

The  Laird  of  Clackmannan,  being  infefl  in  an  annualrent  out  of  the  barony  of 
Bonnymoon,  pursues  Fairweather,  occupier  of  a  toun  of  the  said  barony,  for 
poinmng  of  the  ground.  It  is  alleged  for  the  defender.  That  his  ground 
-could  not  be  poinded,  because  he  stood  infeft  in  the  property  of  the  said 
toun*    It  was  replied.  That,  notwithstanding  of  his  infeftment,  yet  be  bad  set 
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a  backltack  to  the  Laird  of  Bonnymoon,  for  payment  of  a  greater  duly  nor  ten 
for  the  hundred,  and  so  his  infeftment,  being  usurary^  was  null  by  Act  of  Far* 
liament.  The  Lords  restrictefl  his  infeftment  for  time  coming,  to  ten  for  the 
hundred,  and  decerned  poinding  of  the  ground  for  the  superplus  of  the  duty  of 
the  lands*  To  the  which  it  was  duplied.  No  poinding  for  any  part  of  the  duty; 
because  the  Laird  of  Bonnymoon  had  renounced  the  back-tack  before  the  m^ 
tenting  of  Clackmannan's  pursuit,  and  so  his  infeftment  entitled  him  to  the  pro- 
perty of  the  lands  aye  and  while  the  redemption*  Which  duply  the  Lords 
found  relevant* 
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16S1*    March  8.   Sir  Archibald  Achieson  against  The  Earl  of  Annandalr 

In  the  action*  betwixt  the  Earl  of  Annandale  and  Sir  Archibald  Achieson,  se^ 
cretary,  wherein  Sir  Archibald,  upon  a  bond  made  to  him  by  the  said  Earl,  bound 
and  obliged  him  to  satisfy  Sir  Archibald  for  his  right  of  certain  lands  in  Ireland, 
at  the  sight  of  certain  arbiters  chosen  by  them,  and,  in  the  mean  time,  not  to 
dispossess  the  said  Sir  Archibald,  nor  to  move  any  question,  petitory  or  possessor, 
against  him,  while  he  was  satisfied  therefor  ;•— this  bond,  bearing  a  consent  to 
be  registered  in  the  Books  of  Council  and  Session,  is  registered,  and,  thereupon, 
Sit  Archibald  charges  the  EarL  He  suspends*  The  first  reason  is  a  declinature 
of  the.  judgment,  both  in  respect  that  the  Earl,  long  before  the  bond,  andsinsyne^ 
has  been  in  England,  residing  with  his  house  and  family.  Sectmdo^  That  the 
subject  being  concerning  the  right  and  possession  of  lanas  in  Ireland,  the  same 
cannot  be  judged  here ;  and  alleged  a  practique  decerned  m  aimo  I6l4,  be- 
twixt Boyd  of  Arbrock  and  Sir  Hugh  Montgomerie,  where  a  bond,  betwixt  them, 
being  pursued  before  the  Lords,  was  remitted  to  be  judged  in  England.  To  the 
which  it  was  replied.  Although  the  Earl  was  resident  in  England,  yet  both  he  and 
the  defender  were  Scotsmen,  and  the  defender  had  an  estate  in  Scotland,  where- 
unto  the  pursuer  restricts  his  execution ;  to  the  second  reason,  it  was  answered 
and  replied.  That  he  pursued  not  here  for  the  discussing  of  the  right  of  his 
lands,  butallenarly  for  his  interest;  in  so  far  as,  against  his  bond,  he  dispossessed 
the  pursuer,  and  uplifted  the  duties  to  these  lands,  wherein  the  pursuer  was  in 
peaceable  possession  the  time  of  the  bond  and  divers  years  before  }  and,  as  for 
the  practique,  it  meits  not,  for  the  bond  alleged  betwixt  Arbrock  and  Sir  Hugh, 
was  a  bond  made  in  Ireland,  and  bore  no  registration  in  the  Books  of  Council ; 
whereas  this  bond  was  ordained  to  be  registered  in  the  Books  of  Council,^  and 
so  both  parties  had  consented  that  the  Lords  should  be  judges  thereto.  In  re- 
spect  whereof  the  Lords  repelled  the  declinature. 
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1631.    March  10.    Feancis  Stewart  of  Cunningham  against  The  Lady  Sak- 

DERSON. 

Umquhils  Hercules  Stewart  had  a  tack  of  the  teinds  of  Swintcm  set  to  hiffl 
&r  the  lifetimes  c^  him  and  his  spouse,  and  heirs  to  be  gotten  betwixt  ttoDi 
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and,  after  their  heirs'  decease  for  the  space  of  nineteen  years.  Hercules  Stew- 
art was  executed  for  treason ;  and  Sir  William  Home  gets  his  gift  of  forfitulture, 
aady  br  virtue  thereof,  comes  in  possession  of  the  said  teinds,  and  bruika  the 
same  cluring  his  lifetime,  because  he  married  the  wife  of  the  said  Hercules 
Stewart,  who  was  conjunct  liferenter  of  the  said  tack.  His  daughter,  married 
to  die  Laird  of  Samwellstoune,  being  heir  to  Sir  William,  his  father,  pretends 
right  to  the  said  tack,  as  heir,  and  comes  in  the  poasessicm  of  the  said  teinds  by 
virtue  of  the  said  tack,  after  her  mother's  decease,  who  outlived  her  father.  Idr 
Robert  PouUs  takes  the  gift  of  the  said  William  Home  his  escheat,  and,  by  virtue 
of  the  said  escheat,  pretended  right  to  the  said  tack  during  the  years  thereof  to 
nin.  Mr  Robert  makes  assignation  of  his  right  to  Alexander  Hamiltoune ;  and 
the  said  Alexander  transferred  the  right  thereof  to  Francis  Stewart,  son  to  John 
Stewart  of  Cunningham,  who  pursues  the  tenants  of  Swinton  for  the  teinds 
1629.  The  Ladv  Sanderson,  daughter  and  heir  to  the  said  Sir  William  Home, 
compears,  and  aUeg^,  That  this  tack  cannot  fall  under  the  gift  of  her  &thef^ 
escheat,  because  he  had  right  thereto  by  the  forfaulture  of  umquhile  Hercules 
Stewart ;  and  the  said  forfaulture,  being  granted  to  him  and  his  heirs,  could 
not  fall  under  escheat  by  rebellion  of  her  father^  donatar  to  the  forfaultor« 
To  the  which  it  was  answered.  That  the  gift  of  forfaulture  could  not  alter  tii« 
nature  of  the  tack,  which,  of  its  own  nature,  would  fall  under  escheat ;  neither 
could  the  donatar  of  Hercules  Stewart's  forfaulture  be  in  better  case  nor  if  Her- 
cules Stewart  had  made  an  assignation  or  disposition  to  Sir  William  Home  of 
the  said  tack ;  and  there  is  no  question  but  the  assignation  would  have  fallen  un- 
der the  assignee's  escheat ;  ergo^  [&c.3  The  Lords  found  the  tack  to  fall  mider 
escheat,  and  that  the  gift  of  forfaulture  could  make  no  better  right  nor  if  the  far- 
faulted  person  had  made  a  disposition  thereof. 
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1631.    March  14.    Raguell  Bzmn&t  agmnst  Bennjst  [or  Tenkxnt.3 

Raguell  Bennet  pursues  Bennet  as  heir,  at  least  successor  and  executrix  to 
her  father,  who  was  tutor  to  the  said  Raguell,  for  intromission  with  his  rents 
during  the  tutory.  In  this  action  she  renounces  to  be  heir,  and  he  insists  against 
her  as  executrix  and  successor.  Litiscontestation  is  made  in  the  cause  i  and, 
after  probation,  he  passes  from  the  other  member  libelled  against  her,  as  succes- 
sor, and  thereafter  mtents  a  new  action  against  her  as  successor.  It  is  excq>ted. 
He  cannot  pursue  her  again,  hoc  nomine^  as  successor,  because,  in  the  first  ac- 
tion, litiscontestation  being  made,  he  succumbed  in  proving  her  sticcessor  ;  and 
so  could  never  thereafter  be  heard  to  pursue  her  on  this  member.  It  was  re- 
plied. That  he  passed  ftom  this  member  before  decreet  was  pronounced,  and  so 
may  pursue  of  new.    The  Lords  sustained  the  exception. 
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16S1.    March  15.    Andrew  Fletcher  and  David  HumrsR  agahsi 


Andrew  Fletcher  and  David  Hunter,  customers,  pursue  one  who  had  taken 
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the  gift  of  umquhile  Isobd  Kid's  escheat  upon  a  horning,  whereby  she  was  de- 
nounced to  the  horn  upon  general  letters  raised  at  the  said  customers'  instance,  for 
not-payment  of  his  custom  for  certain  years,  extending  to  such  a  sum  contained  in 
the  execution  of  the  charge ;  and,  seeing  the  defender  had  taken  her  eicheat 
upon  this  homing,  he  ought  to  pay  the  debt  for  the  which  she  was  denounced 
rebel.  It  was  alleged.  The  homing  was  null,  because  she  was  charged  by  gene- 
ral letters, 'Whereupon  no  denunciation  could  follow,  conform  to  the  Act  of  Par- 
liament,  2do.  She  was  wrongously  charged  for  the  customs  of  the  years  con- 
tained in  the  charge,  because  she  was  in  these  years  married,  and  could  not  be 
summarily  charged,  after  her  husband's  decease,  for  a  debt  due  to  be  paid  by 
her  husband.  To  the  which  it  was  replied.  That  this  party  could  not  olyect 
this  nullity,  seeing  he  had  taken  the  gift  of  her  escheat  upon  the  same  honung, 
and,  by  virtue  thereof,  has  intromittedwith  her  goods  and  gear,  and  by  no  other 
title.  To  the  which  it  was  duplied.  That  the  horning  being  null,  could  never 
give  him  right  to  intromit  with  the  goods,  nor  make  him  liable  to  pay  the  dd)t 
contained  in  the  homing ;  but  he  might  renounce  all  benefit  of  thst  escheat 
The  Lords  repelled  the  exception  and  duply,  in  respect  of  the  reply ;  and  spe- 
cially of  his  intromission  by  virtue  of  the  gift,-— the  pursuer  finding  caution  to 
make  this  debt  acclaimed  by  them  furthcoming  to  all  parties  having  interest 
This  action  was  decided  by  one  vote. 
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16SI.    March  24.    Elizabeth  Douglas,  Daughter  and  Heir  to  William  Dou. 
glas,  Donatar  to  the  £scheat  of  John  Stewart,  against  The  Tenants  of  Cold- 

INGHAME. 

The  declarator  of  the  gift  of  escheat  and  liferent,  obtained  at  the  instance  of 
the  father; — ^if  his  heir  pursue  any  action  thereupon,  he  needs  not  to  transfer 
the  said  declarator,  but  use  it  for  instructing  his  title. 
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1631.    March  24.    The  Lord  Advocate  against  The  King's  Vassals. 

The  Advocate  pursues  certain  of  the  King's  Vassals,  for  improbation  and 
reduction  of  their  infeftments  of  the  King's  annexed  proper^,  contained  in  the 
Acts  of  Parliament  made  by  James  II,  Par.  11,  cap.  41 ;  James  III,  P^*  % 
cap.  71>  Pai*-  14,  cap.  112}  by  James  V,  Par.  6,  cap.  84,  Par.  7f  cap.  IW; 
and  James  VI,  Par.  13,  cap.  176,  contained  in  the  last  imprinted  Acts;  and 
the  unannexed  property,  whereof  count  has  been  made  in  the  Exchequer  since 
the  year  of  God  1455,  which  has  been  taken  in  feu  with  diminution  of  the  rental, 
and  omission  of  their  marriages,  contained  in  the  former  infeflments.  Which  last 
part  was  not  sustained,  in  respect  of  the  generality  of  the  libel,  except  the  Ad- 
vocate should  condescend  upon  the  lands  in  special,  whereof  count  had  been 
made  in  the  Exchequer. 
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163 i.    March  26.   G&aham  and  His  Curators  against  Gilbert  Williamson. 

Gilbert,  Williamson,  being  creditor  to  umquhile  Thomas  Graham,  hearing 
that  he  perished  coming  out  of  the  easter  seas,  confirms  a  dative  as  a  creditor 
to  the  defunct,  within  eight  days  after  word  came  home  of  his  debtor's  decease ; 
albeit  the  term  of  payment  contained  in  his  bond  was  not  come.  The  defunct's 
friends  intent  a  reduction  of  this  dative  testament,  at  the  instance  of  the  de- 
funct's son,  being  an  infant^  with  concourse  of  all  the  defunct's  creditors,  seeing 
the  said  Gilbert  was  not  nearest  of  kin,  and  his  preposterous  diligence  ought  not 
to  pr^udge  the  rest  of  the  creditors,  in  respect  it  was  offered  in  name  of  the 
bairn,  that  he,  being  decerned  executor,  should  find  caution  to  make  the  goods 
of  the  defunct  forthcoming  to  all  the  creditors,  that  all  niay  be  satisfied,  or  at 
least  every  one  of  them  may  receive  payment  pro  rata.  The  Lords  reduced 
the  dative,  and  ordained  the  bairn  to  be  confirmed  executor,  and  a  good  cau- 
tioner to  be  found  to  collect  the  haill  defunct's  debts;  and  thereafter  the  Lords 
will  have  consideration  of  the  said  Gilbert  Williamson  his  diligence. 
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1631.    June  17.    Marjory  Murray's  Executors  against  Thomas  Gibson. 

There  was  a  contract  of  marriage  betwixt  Thomas  Gibson  and  Maijory  Mur- 
ray,  whereby  it  was  provided,  that  the  moveables  pertaining  to  any  of  them,  the 
time  of  their  contract,  should  pertain  to  their  executors,  ana  that  either  of  them 
might  dispone  thereupon  at  their  decease,  at  their  pleasure.  The  contract  is 
quarrelled  by  Marjory  her  executors  as  null  et  contra  bonos  mores.  The  Lords 
repelled  the  allegeance,  and  sustained  the  contract  as  good  and  lawful. 
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16S1.    July  i.        Anna  Stewart  og-oin^/ The  Laird  of  Leys. 

V  The  Laird  of  Leys  is  pursued,  as  cautioner  for  umquhile  Andrew  Crawfoord 
of  Beadland,  by  Anna  Stewart,  daughter  to  James  Stewart  of  Flook,  for  payment 
to  her  of  1000  merks,  by  virtue  of  a  bond  made  to  umquhile  James,  her  father, 
ancip  failyieing  of  him  by  decease,  to  the  said  Anna,  his  daughter,  in  anno  1620. 
It  is  alleged  by  the  cautioner.  That  this  sum  ^  must  be  pursued  by  the  defunct 
his  executors,  as  pertaining  to  them,  and  not  to  the  said  Anna,  as  substitute,  be- 
cause the  said  umquhile  James  lived  long  after  the  term  of  payment  contained 
in  the  said  bond.  Which  many  of  the  Lords  thought  relevant,  notwithstanding 
of  the  former  decision  betwixt  Murkland  and  Thomson  ;  but  there  was  no  in- 
terlocutor decided  in  this  last. 

Page  147. 
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I68L    Jufy  16,  I  against 


A  WARNING  niade  to  remove  at  any  time  of  the  year  nos  before  Whitsuiiday, 
conform  to  the  Act,  Mfill  not  be  sustained.     Mar.  Par.  6,  136. 

Page9il&. 
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iGSl.    July  10.  Earl  of  Kinghorn  against  Strang. 

A  COMFRISD76  deduced  upon  a  greater  sum  nor  was  justly  owing,  is  reduce* 
able*  and  will  not  stand  for  any  part  oi  the  said  sum  which  was  tru^  owing. 

Page  SRm 


1631.    Juhf  21.        John  Abamson  against  Mastertouns. 

The  bailies  of  a  burgh  may  not  be  judges  to  the  transferring  of  a  decreet 
ffiven  by  the  dean  of  guild  01  that  same  burgh,  because  the  jurisdiction  of  the 
aean  of  guild  i&  difierent  from  that  of  the  bailies.  Notwithstandii^,  it  w» 
thought  by  the  most  part  of  the  Lords  at  the  same  time,  that  the  bailies  of  a 
biu^h,  or  ;any  other  inferior  judge,  may  be  judge  to  the  transferring  of  a  decreet 
given  before  that  same  judge. 

Page  59. 


I6ftl.    Jidy  23..  Robert  Naifer  against  Mr  John  Rollock. 

A  HORNING,  executed  at  a  wife^s  instance  having  a  husband,  except  the  letters 
bear  his  name  for  his  interest,  is  null.  Page  88. 

It 


1631*    July  SI .    Halkute,  Donatar  to  the  Escheat  of  John  Gordon  of  Roth^ 

may  against  The  Laird  of  Frendraught. 

The  sums  of  mon^  contained  in  a  bond  bearing  annualrent  aftw  the  term  of 
pavment  $  if,  before  the  term  of  payment,  he  to  whom  the  bond  is  made,  becom 
reoel,  and  his  liferent  happened  to  be  disponed  to  a  donatar  before  the  tenn  of 
payment,  the  sums  contained  in  the  bond  J&ll  under  escheat,  and  will  pertain 
to  the  donatar. 

Pc^e&J. 
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1631.  Nwemher  8.  The  Laird  of  Whittingham  against  The  Old  Ladt 
Whittingham  ;  and,  before  that.  The  Lady  Hilton  against  The  Laird  of 
Hilton, 

Letters  of  horning  are  usually  granted  by  deliverance  of  the  Lords,  at  the 
instance  of  the  heir»  to  charge  the  relict  or  executor  of  the  defunct,  to  render 
and  deliver  the  house,  tower,  and  fortalice,  belonging  to  the  heir»  within  three 
days,  under  the  pain  of  horning ;  and,  for  disobedience,  to  denounce. 

Page  88* 


168L  November  18.  Jean  Dow  and  Rachell  Stewart  against  Janet 
Stewart,  Apparent  Heir  of  the  late  Mr  Lodovick  Stewart,  Minister  at 
Dennie. 

In  adjudication  of  lands  holden  burgage,  there  is  no  necessity  to  summon  the 
king's  advocate  and  treasurer  but  the  provost  and  bailies  of  the  burgh  where 
the  tenements  ly« 

Pagel. 


16S1.    November  S3.     The  Creditors  of  John  Flehino  of  Garwood,  Pe- 
titioners. 

John  Fleming  of  Garwood  being  indebted  to  m^ny  creditors,  and  having  fled ; 
upon  a  supplication  given  in  to  the  Lords,  that  he  was  lurking  in  a  place,  &c.  the 
Lords  sent  a  messenger  with  the  supplicant,  and  brought  him  before  them,  albeit 
he  was  never  at  the  horn,  nor  letters  of  caption  led  against  him  ;  and,  after,  he 
was  appointed  to  remain  in  a  chamber,  with  his  own  consent,  under  his  creditors* 
custoay,  for  three  or  four  days,  in  hopes  to  give  them  satisfaction.  He  was  there- 
after presented  to  the  Lords,  and  committed  to  ward  in  Edinburgh.  > 

The  like  passed  March  1631,  Fleming  qf  Garwood  and  his  Creditors. 

Page  19- 


163L    November  S6.    Alexander  Maxwell  against  The  Laird  of  Erles* 

toun. 

Alexander  Maxwell,  assignee  to  Katherine  Glendinning,  pursues  the  Laird 
of  Erlestoun  for  wrongous  intromission  with  certain  sheep  intromitted  with  by 
him,  in  anno  1604,  and  with  the  profits  thereof.  The  summons  was  not  raised 
while  the  year  1626.    The  Lords  would  not  sustain  the  action  for  profits. 

Page  105* 
Tt 
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16SU    November  S6.    Robert  Craw  against  John 

Robert  Craw»  son  and  heir  to  James  Craw, — ^which  Robert,  as  heir  to  Ihb  fk- 
ther,  stood  infeft  in  two  tenements  in  Dumfermling,-— pursues  John  Kerr,  to  hear 
and  see  the  reversion  of  the  said  tenements  to  have  expired,  upon  a  chase  ini- 
tant,  contained  in  the  contract  of  alienation  and  wadset  of  the  aaid  tenemeot 
It  was  alleged  for  the  defender,  No  process  at  the  pursuer's  instance  upon  tkii 
contract,  until  the  same  be  transferred  ucihi  in  the  puimer'sT  person.  It  wm 
replied,  That  he  stood  infeft  in  the  lands,  and  had  no  sums  to  seek  by  that  de- 
creet, nor  no  other  conclusion  but  a  declarator  of  the  expiring  of  the  reversion, 
to  the  which  he  needs  no  transferring.  Which  reply  iJie  Lords  found  rde- 
vant. 

PageUl. 


16SL    December  15.    Michacl  Mair  against  Alexakder  Nibbett*s  Cbh)i. 

TORS. 

Wiierr  donatars  seek  a  general  declarator  of  escheat,  parties  having  interest 
may  compear  and  object,  against  the  general  declarator,  sul  that  they  can  object 
against  the  special,  where  the  donatar,  or  they  to  whose  behoof  the  escheat  is 
taken,  are  in  the  possession  of  the  goods  falling  under  escheat,  because,  having 
obtained  a  general  declarator,  they  need  not  seek  a  speciaU-^Mr  Michael  Miart 
donatar  to  the  escheat  qfumquhile  Akaander  Nisbett^  to  the  behoqfqf  his  Rekt 
and  Bairns f  against  The  Creditors  of  the  said  umquhile  Alexander  Nisbett. 

FagtSL 
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1631.    December  15.  Wilsok  against  Watson. 

Against  a  decreet  suspended,  the  sospender  may  Hifse  a  reasmi,  i^&mog  tbe 
same  to  the  charger's  oath. 

Page  59. 


1681.    December  15.    JoH5w  Sinclair  against  Livinostoune. 

John  Sinclair  pursues  transferring  of  a  bond  against  livingstoune,  son  and 
heir  to  the  deceased  John  Livingstoune  (^  Kinaird,  and  referred  the  sunwnons 
to  the  defender's  Oath,  and  summons  hrm  to  give  his  oath  at  a  certain  day ;  st 
Ae  which  day  it  was  alleged.  That  the  defender  is  a  pupil,  and  cannot  be  holdcn 
to  give  his  oath.*  'The  pursuer  resiles  from  his  oath,  and  offers  to  prove  his  sum- 
mond,  prout  de  jure.    It  was  alleged  fox.the  defender.  That  if  the  pursuer  use 
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any  other  probation  nor  oath  of  party,  his  summons  ought  to  be  continued.  It 
is  answerea,  That  there  is  no  necessity ;  seeing  the  second  summons,  whereby 
the  defender  was  summoned  to  give  his  oath,  supplies  the  continuation.  The 
Lords  found  no  necessity  of  continuation. 

Page  220. 


I6dl.    December  16.    James  Raith  against  Katherin  Hagie. 

Where  an  exception  is  proponed,  and  the  excipient  has  raised  an  incident  for 
proving  of  his  exception,  and  circumducing  the  first  term  of  his  diligence,  refers 
the  exception  to  the  pursuer's  oath,  and,  at  the  time  assigned  to  the  part^  to 
depone,  he  would  resile.  The  Lords  would  not  suffer  him,  in  respect  of  the 
state  of  the  process. 

Page  152. 


1632.    January  17.    The  Lairb  of  Munkhill,  (Mughal,  or  Murkle,)  Peti- 

tioner. 

The  Laird  of  Munkhill  gave  in  a  supplication  to  the  Lords,  making  mention 
that  the  Laird  of  Caskieben  intended  to  raise  brieves  to  serve  himself  heir  in 
certain  lands,  wherein  the  Laird  of  Munkhill  stood  infeft,  as  heir  to  his  predecesk 
sor :  and  thereafter  desiring  that  the  director  of  the  Chancellary  might  be  dis- 
charged to  give  out  brieves,  except  Munkhill  were  summoned ;  and,  ifthe  brieves 
were  already  given  out,  that  they  might  be  advocated.  The  Lords  granted 
the  supplication  to  discharge  the  mrector  of  the  Chancellary ;  but,  if  the  brieves 
were  given  out  already,  they  refused  to  advocate  the  same. 

P(ige  9. 


1632.    January  17.   James  Johnston  of  Corhead  against  The  Laird  of  John- 
ston. 

In  a  general  declarator  of  nmquhile  Captain  Johnston's  escheat  pursued,  at 
the  instance  of  James  Johnston  of  Corhead,  his  bastard  son,  donatar  thereto ; 
compears  the  Laird  of  Johnston,  as  one  of  the  rebel's  creditors,  and,  being  ad- 
mitted for  his  interest,  alleges.  No  declarator  can  be  granted  to  the  pursuer  j  be» 
cause,  by  his  bond,  given  to  the  treasurer  the  time  of  the  granting  of  the  gift,  the 
donatar  obliged  himself  that, — ^he  being  paid  of  the  expenses  debursedby  him 
for  passing  the  gift  and  declarator  thereupon,  and  being  paid  of  the  suras  for 
which  he  wa&  cautioner  for  his  father,  ana  which  was  owing  by  himself,  and  de- 
faursed  by  him  for  his  father's  funeral,  and  for  payment  of  the  sums  of  money 
containea  in  the  horning,  whereupon  the  gift  was  taken, — ^he  should  use  the  rest 
of  the  gift  by  the  treasurer's  advice,  so  that  none  of  his  father's  creditors  should 
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be  prejudged  thereby ;  and,  seeing  Johnston  was  a  lawful  creditor,  he  offered 
to  count  and  reckon  with  the  donatar,  and  pay  him  all  that  was  addebted  to  him 
by  the  bond,  that  he  might  be  paid  out  of  the  superplus*  To  the  which  it  was 
answered.  That  this  allegeance  was  not  competent,  hoc  loco^  against  the  general 
declarator,  but  against  the  special.  To  the  which  it  was  duplied.  That  it  behoved 
to  be  received  hoc  locOy  seeing  the  donatar  was  already  in  possession  of  the  haill 

foods  pertaining  to  the  rebel,  and  so  needed  not  to  pursue  a  special  declarator, 
n  respect  whereof,  Johnston  was  admitted  by  the  Lords  to  dispute  upon  his 
debt  against  the  general  declarator. 

Page  178. 


1632.    January  SO.  Stokers  against  Moubrat. 

The  relict  who  had  entertained  her  bairns,  pursues  their  father^s  executor, 
for  the  aliment ;  and,  in  the  same  summons,  also,  the  bairns  and  their  curators. 
It  was  alleged  by , the  executor,  That  he  could  not  be  convened  at  the  relict's  in- 
stance, but  she  should  first  pursue  the  bairns  and  their  tutors  and  curators,  and 
then  the  bairns  might  pursue  him.  The  Lords  found  that  the  pursuit  might  be 
both  against  the  bairns  and  executor  in  one  summons. 

Fage  22L 


1632.    January  27.     The  Viscount  of  Duplin  against  The  Earl  of  Athole; 

and  The  Laird  of  Caddel  against  The  Laird  Lovitt. 

If  a  diligence  be  produced,  executed,  for  satisf3nng  of  a  term,  and  the  party,  ad- 
versary, allege  the  executions  to  be  false  and  fenyied,  if  tlie  user  of  the  diligence 
pass  from  the  executions,  and  bide  not  by  the  verity  of  them,  the  Lords  circum- 
duce  the  term,  and  grant  no  farther  diet  in  the  diligence. — The  Viscount  of  Dup- 
tiny  chancellor  J  pursuer  qf  improhation  of  the  writs  of  Raitra,  against  The  Earl 
qfAthole.  Item,  The  Laird  qf  Caddel  against  The  Laird  Lovitt. — 27M  Janu- 
ary 1632.  Page  53. 


1632.    January  27*    Lady  Monquhaky  against  James  Weems. 

A  seasine  given  by  umquhile  Patrick  Glasfoord,  clerk  of  the  stewartry  of  life, 
anno  1629  (or  1589,)  to  the  Lady  Monquhany,  whereon  she  having  instituted 
action  for  the  maills  and  duties  of  her  conjunct  fee-lands,  contained  in  her  sea^ 
sine ; — ^it  was  alleged  by  Mr  James  Weems,  That  the  seasine  was  null,  because 
the  notary's  subscription  bare  only  "  Ita  est, — Patricius  GLASFURDy  notarius" 
and  wanted  the  ordinary  form,  "  JEt  effo  vero.**  To  the  which  it  was  repli^ 
That  the  wanting  of  the  solemnity  made  not  the  seasine  null }  seeing  the  man 
was  a  famous  and  public  notary,  and  the  seasine  was  extant  in  his  protocol,  which 
they  promised  to  produce.  In  respect  of  the  which  reply,  the  Lords  sustained 
the  seasine.  Page  V4Q. 
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1632.    Febnxary  3.    Agnbs  Licbtouk  against  Archibald  Stewart. 

Umquhile  Andrew  Lichtoun,  his  son  James  went  furth  of  the  country  divers 
years  before  his  father's  decease  ;  and  a  daughter  called  Agnes,  which  daughter 
supposed  her  brother  to  be  dead»  and  served  herself  heir  to  her  father  in  a 
tenement  of  land,  and  she,  as  heir,  pursues  her  father's  relict^  for  exhibition 
and  delivery  of  the  writs.  Compears  Archibald  Stewart,  who  alleges,  The  writ» 
should  be  delivered  to  him;  because  he  has  a  disposition  and  assignation  of  the  said 
tenement  made  to  him  by  the  said  James,  who  (albeit  he  was  supposed  to  be 
dead,)  is  yet  living ;  and,  by  a  procuratory  subscribed  by  him  in  Queensbridge,  is 
served  and  retoured  heir  to  his  father.  It  is  replied.  That  this  procuratory  verifies 
not  him  to  be  in  life,  or  to  have  been  living  when  he  was  served  heir ;  for  it  may 
be  some  other  supposititious  person,  calling  himself  James  Lichtoun,  son  to  An- 
drew, has  made  this  procuratory  and  disposition  to  Archibald  Stewart ;  and  so 
the  sister's  retour  standing,  must  be  reduced.  The  Lords  found  no  necessity 
of  a  reduction  ;  but,  that  the  user  of  the  procuratory,  whereupon  the  retour  pro* 
ceeded,  should  prove  clearly,  by  testificates  from  the  magistrates  where  he  re- 
mained, or  depositions  of  famous  witnesses  who  knew  the  ^aid  James  Lichtoun 
Jthat  he  was  living  the  time  of  the  service.  Page  206. 


1632.    February  7«  Home  against  Home. 

A  DECREET-ARBiTRAL  is  prououuccd  by  the  judges  and  oversman,  wherein  the 
parties,  submitters,  are  ordained  to  do  certain  deeds  toothers;  and,  farther,  one 
of  the  parties  submitters  is  ordained  by  the  said  decreet  to  discharge  a  contract, 
wherein  the  oversman  was  obliged,  for  certain  sums  of  money,  to  the  said  party 
submitter.  The  sum  being  charged  for  by  the  party,  the  oversman  suspencb 
upon  the  said  decreet-arbitral.  That  by  virtue  thereof  he  was  discharged.  Against 
the  which  it  was  replied.  That  this  decreet-arbitral  cannot  be  respected ;  be- 
cause there  was  no  submission  betwixt  the  charger  and  the  suspender,  and  he, 
being  oversman,  chosen  in  the  submission  betwixt  the  charger  and  another  party, 
could  no  ways  take  a  decreet  to  himself,  decerning  that  which  was  not  submit- 
ted to  him.  To  the  which  it  was  du plied.  That  the  charger  had  homologated 
the  decreet,  in  so  far  as,  conform  to  the  said  decreet,  he  had  performed  to  the 
other  party,  submitter,  what  he  was  ordained  to  do  by  the  said  decreet ;  and  so 
having  homologated  the  same  in  a  part,  he  could  not  resile  from  the  same  in 
another  part.    The  Lords  found  the  decreet-arbitral  should  stand,  if  the  party, 

Sroponer  of  the  homologation,  could,  by  writ  or  oath  of  party,  prove  that  the 
eeds  done  by  them  to  the  other  party,  submitter,  were  done  for  the  performance 
of  the  said  decrees-arbitral :  Otherways  repelled  the  exception. 

Page  60. 
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parish  of ■,  pursues  Kennedie  of  Barr  for  wrongous  intromisfiioB 

with  the  teind-sheaves  of  Carlouk.  The  defender  alleges.  He  has  tack  of  my 
Lord  Ochiltree  for  terms  to  run,  prior  to  the  pursuer's  tack»  It  is  replied.  That 
the  defender  his  tack  is  null,  heing  set  by  the  Lord  Ochiltree,  the  time  of  his 
rebellion.  To  the  which  it  is  duplied.  That  the  pursuer's  tack  lahorat  eodm 
tvVJa,  and  the  pursuer  has  no  interest  to  propone  a  nullity  against  his  tack,  ex* 
cept  he  were  a  creditor.  To  the  which  it  was  triplied.  That  the  donatar  to  the 
Lord  Ochiltree's  escheat  and  liferent  has  consented  to  the  pursuer's  tack,  and 
ratified  the  same ;  and,  albeit  the  donatar's  gift  be  long  posterior  to  the  homing 
yet  the  rebel  had  no  power,  during  the  time  of  his  rebellion,  to  set  tacks  in  t^ 
judice  of  the  king  and  his  donatar,  who  might  object  nullity  against  such  dispo* 
sitious  made  by  a  rebel.  Which  duply  the  Lords  found  relevant  to  make  the 
tack  null  quoad Jutunm^  but  to  serve  for  all  yeara  preceding  inhibition. 

Page  178. 


1692.    January  16,  and  June  18.    Archibald  Martinis  against  Alexakbee 

Stewart. 

Archibald  Martine,  as  heir  served  and  retoured  to  Katherin,  his  daughter,  who 
died  without  heirs  gotten  of  her  body,  pursues  Alexander  Stewart,  spouse  to  the 
said  Katherin,  fpr  a  certain  sum  of  money  whidx  was  destined  to  pertain  to  the  said 
Katherin  her  heirs.  It  was  alleged.  No  process  at  the  father's  instance,  as  heir 
served  and  retoured  to  his  daughter ;  because  the  said  Katherin  had  a  brother 
bairn  living,  who  was  nearest  heir  to  the  defunct.  It  was  replied,  Tbat  the  ex- 
ception ought  to  be  repelled,  in  respect  of  the  retour  standing  unreduced.  The 
Lords  found  no  necessity  of  reduction,  seeing  the  verity  of  the  exception  was 
referred  to  the  pursuer's  oath. 


1632.    July  4.    John  Burnett  of  Barns  against  Lord  Balcleugh  and  Lau- 
rence Scott. 

In  an  action  of  reduction  pursued  by  John  Burnett,  fiar  of  Bams,  against  my 
Lord  Balcleugh  and  Laurence  Scott,  there  being  sundry  exceptions  proponed 
to  be  proven  scripto  'veljuramento  partis,  they,  for  provii^  thereof,  raised  an 
incident ;  and  the  same  being  sustained,  there  was  a  day  assigned  for  proving 
of  the  incident ;  at  the  which  day,  diligence  is  produced  against  the  witnesseSp 
and  another  day  assigned  for  using  further  diligence.  At  the  which  second 
day  no  diligence  being  produced,  the  said  John  Burnett,  defender  in  the  in- 
cident, and  pursuer  in  the  principal  cause,  craves  the  term  to  be  circumduced. 
To  the  which  it  was  answered.  No  circumduction  can  be  granted;  because 
tliey  are  now  content  to  refer  the  having  of  the  writs  contained  in  the  in- 
cident, to  the  parties  called  in  the  incident,  as  alleged  havers  of  the  writs,  their 
oaths  of  verity.  It  is  replied  by  John  Burnett,  That  the  pursuer  of  the  incident 
can  have  no  larther  diligence  \  but  the  most  that  can  be  granted  io  &e  defender 
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in  the  prineipal  cause,  is  to  have  the  pursuer's  oath  upon  the  verity  of  their  ex-* 
ceptions.  The  Lords  ordained  the  parties  cited  in  the  incident  to  give  their 
eath  upon  the  having  of  the  writs,  if  they  were  present  at  the  bar,  but  no  other- 
wise. P<xge  17a. 


1632.    July  20.     A'  Frenchman  against  The  Laird  of  Haltoun,  Sheriff  of 

Edinburgh. 

Messengers  and  parties  are  discharged,  by  Act  of  Secret  Council  1623,  to 
execute  letters  of  caption  on  Sunday,  or  any  other  day,  in  time  of  divine  service, 
within  the  kirk  or  kirkyard ;— conform  to  the  which,  the  Lords  found  a  charge 
null,  given  at  the  instance  of  a  Frenchman  to  the  Laird  of  Haltoun,  sheriff  prin* 
cipal  of  Edinburgh,  to  take  his  brother  on  a  Sunday,  albeit  he  was  in  his  com^ 
pany,  and  not  in  the  kirk  nor  kirkyard,  but  going  borne  from  the  kirk. 


163S.    July  2*.         against 


'If  a  party  comprises  his  debtor's  lands,  and  neither  obtains  himself  [enttf edj 
by  the  superior,  nor  charges  the  superior  to  infeft  him  upon  his  comprising,  but  by 
consent  of  the  heritor,  the  compriser  obtained  possession  of  the  comprised  lands; 
after  this,  the  heritor  from  whom  the  land  was  comprised  is  denounced  to  the 
hom^  and  lies  year  and  day  thereat,  whereby  his  liferent  falls  in  the  superior's 
handss,  when  the  donatar  pursues  declarator  of  his  liferent.  The  compriser  com- 
pears, and  alleges.  That  he  comprised  the  lands  iot  a  just  debt;  and,  by  virtue 
thereof,  came  in  possession  before  the  heritor  his  rebellion,  whereby  the  heritor 
was  denuded  of  the  property  before  the  rebellion.  It  was  replied,  that  a  com- 
prising without  infeftment  or  a  charge  given  to  the  superior  to  infeft  upon  the 
comprising,  cannot  prejudge  a  superior  of  his  casuality  ^  for  a.  simple  comprising 
cannot  denude  a  superior  of  a  superiority,  without  some  deed  be  done  by  him- 
self for  that  effect ;  but  the  rebel  remains  the  superior's  vassal  aye  and  while 
aetne  entered  to  his  place.  The  Lords  repelled  the  exception,  in  respect  of  tha 
reply.  PageS23. 


1^2.    Ju^  35.    David  Mitchelson  against  Mr  Georqe  Law»  SiswAaj,  and 

Others. 

A  person  having  employed  a  messenger  to  execute  letters  of  caption  against 
a  rebel,  and  the  messenger  being  hindered  and  impeded,  by  others,  to  take  the 
rebel,  the  creditor  raises  summons  against  the  persons,  impeders  of  the  messen* 

fer,  to  hear  and  see  them  decerned  to  pay  the  45um  addebt-ed  to  him.  by  the  rcK 
el.    Which  action  the  Lords  sustained. 


336  AUCHINLECK.  163«, 

1632.    November  Yf.    The  Earl  of  Kinghorn  against  George  Strang. 

Ik  a  diligence  against  witnesses  out  of  the  country,  the  first  citatk)n  is  granU 
ed  upon  sixty  days,  under  the  pain  of  horning ;  but  the  rest  of  the  diets  for  d&> 
nunciation  and  caption  are  granted  but  upon  such  spaces  as  the  Lords  please, 
and  not  upon  sixty  days.  And  this  ordered  to  be  observed  in  time  coming,  not- 
withstanding of  any  other  custom  preceding.  Page  53. 


1632.    November  22.     Isobell  Wardlaw,  Petitioner. 

IsoBELL  Wardlaw,  spouse  to  James  Inglis,  being  provided  by  her  husband,  not 
by  contract  of  marriage,  but  by  a  decreet-arbitral  betwixt  her  husband  and 
Westnisbett ;  by  the  which  decreet  Westnisbett  was  decerned  to  pay  the  said 
James  Inglis  and  his  said  spouse,  the  longest  liver  of  them  two,  and  the  heirs  to 
be  gotten  betwixt  them,  which  failing,  the  heirs  and  assignees  of  the  said  James, 
the  sum  of  300  merks :  the  said  Isobell  gave  in  a  bill,  making  mention,  tliat 
she  and  he^r  said  bairns,  by  decreet-arbitral,  are  provided  to  the  said  sum  ;  never- 
theless her  said  spouse  had  uplifted  the  half  thereof,  and  had  disponed  at  his 
pleasure:  and  the  other  half  thereof  being  in  the  Earl  of  Linlithgow  his  band^ 
she  desired  that  the  same  might  be  arrested  at  her  instance,  to  the  effect  her 
husband  might  not  defraud  her  and  her  bairns  thereof,  as  he  had  done  of  the 
other  half.  The  Lords  refused  to  grant  arrestment,  hut  ordained  James  In^Us 
to  answer  to  the  bill.  Page  ^3. 


1632.    July  25  and  November  94i.    Annan  against  Annan. 

A  PARTY  renouncing  to  be  heir,  and  willing  to  propone  another  exception,  is 
debarred  therefrom,  because  he  is  not  a  party  against  whom  decreet,  either  ab« 
solvitor  or  condemnator,'  can  be  pronounced. — November  24,  1632. 

In  the  same  action,  the  executor  of  the  defender  his  father  compears,  and 
desires  to  be  admitted  for  his  interest ;  because  he  offers  him  to  prove  that  the 
debt  for  the  which  he  pursues  the  heir,  is  paid  ;  at  the  least,  he  has  as  much  in 
his  hands,  of  maills  and  duties  resting  by  him  to  the  defunct,  and  confirmed  in 
the  defunct's  testament,  as  will  exceed  the  debt  he  pursues  for ;  which  he  is 
content  to  refer  to  the  pursuer's  oath.  To  this  it  is  answered.  That  the  execu- 
tor is  not  called  in  this  process,  and  so  has  no  interest  to  compear  therein.  Hie 
Lords  admitted  him  for  his  interest,  and  to  propone  the  said  exception  of  pay* 
ment,  to  be  proven  by  the  defender's  oath. — 25M  Juty  1632.  Page  5. 


1632.    November  27.    Hugh  Somervell  against  Gilbert  Somervell's  Hsnt. 
Hugh  Somervell,  in  Drum,  pursues  the  heir  of  umquhile  Gilbert  SomerveII» 


^ 
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to  hear  and  see  a  deGreet-arbitral  pronoimced  betwixt  the  said  Hugh  and  the 
said  umquhile  Gilbert,  which  was  registered  by  way  of  action  at  the  instance  ot 
,the  said  umquhile  Gilbert  against  the  said  Hugh,  transferred  against  the  heirs 
of  the  said  umquhile  Gilbert.  It  was  excepted  by  the  said  defender,  That  this 
decreet,  registered  at  the  instance  of  the  said  Gilbert,  cannot  be  transferred 
against  his  heirs  pamvi,  at  the  instance  of  f^is  pursuer,  except  the  decreet  bad 
been  registered  at  the  pursuer's  instance  against  the  defender ;  or,  at  the  least, 
when  the  same  was  decerned  to  be  registrate,  that  the  pursuer  had  protested^ 
that  he,  against  whom  it  was  registrate,  might  have  execution  against  the  said  Gil- 
bert and  his  heirs  upon  the  said  registration.  Which  exception  the  Lords  found 
relevant ;  nevertheless,  they  gave  licence  to  Hugh  to  mend  the  conclusion  c^ 
bis  summons ;  and,  in  place  of  transferring,  to  pursue  for  implement  of  the  ss^d 
decreet — 9M  January  1629< 

Page  239. 


1633.    January  1,  and  December  1.    John  Perguson  of  Kilkerran  agmnH 

Thomas  Davidson  ;  and 
163S.  Jarmary  31,  and  July — .    John  Ferguson  of  Ejlkerran  against  Jouv 

Ferguson. 

Mr  John  Ferguson  of  Kilkerran  being  heritably  infefl  in  certain  lands  in  Car* 
rick,  holden  of  the  Earl  of  Cassils,  upon  a  comprising,  charges  the  tenants  for 
tbe  maills  and  duties.  The  tenants  suspend  upon  double  poinding,  being  troubled 
by  Mr  John  Ferguson  on  the  one  part,  and  Thomas  Davidson  on  the  other 
part.  It  was  alleged  by  the  said  Thomas  Davidson,  That  he  ought  to  be  an- 
swered and  obeyed,  because  he  had  comprised  the  said  lands,  and  had  obtained 
himself  infefl  by  the  superior  j  and,  by  virtue  thereof,  was  in  possession  thir 
four  years..  To  the  which  it  was  first  alleged  by  Mr  John  Ferguson,  That  hi 
had  first  comprised  the  said  lands,  and  charged  the  superior  to  infefl  him,  who 
having  suspended,  the  compriser  has  obtained  decreet  against  the  superior ;  and 
BO  bis  diligence  being  prior,  no  voluntary  infeflment,  granted  by  the  superior  to 
^le  later  compriser,  can  prejudge  him  that  used  the  first  diligence;  neither 
ought  the  last -appriser's  possession  to  be  respected,  proceeding  upon  the  volun- 
tary  deed  of  the  superior.  The  Lords  found  the  first  compriser  sfiould  be  pre* 
&rred. — Ut  January  1632. 

Page  38. 

Another  suspension  of  double  poinding  being  raised  by  the  said  tenants,  (of 
Daldufi^)  for  crop  1631,  against  the  said  John  Ferguson  of  Kilkerran  on  the  one 

Eart,  and  John  Ferguson,  taylor,  on  the  other  part  j  Kilkerran  alleges.  That 
e  ought  to  be  answered,  as  having  first  comprised,  and  charged  the  supe- 
ridr  to  enter  him ;  which  is  equivalent  to  a  charter  and  seasine  ;  and  which  must 
ever  be  drawn  back  to  the  time  of  the  charge,  which  was  prior  to  any  diligence 
done  by  John  Ferguson.  To  the  which  it  was  answered  by  the  said  John  Fer- 
gpison.  That  he  ought  to  be  preferred,  as  having  obtained  the  first  infeflment 
upon  a  charge  given  to  the  superior ;  and,  as  to  Kilkerran's  charge,  the  same 
was  suspended  by  the  superior,  and  lies  yet  undiscussed ;  whereas  John  Fer^ 
gann  obtained  infeflment^  uid^  by  virtue  thereof^  obtained  posses^oa,  bgr 
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uplifting  the  maitls  and  duties  thir  two  last  terms.  The  Lords  preferred  John 
Ferguson  aye  and  while  Kilkerraa  obtained  the  suspension  discussed.— 31^/  /a- 
nuary  1632. 

Thereafter  the  said  suspension  was  discussed  in  July  1632,  and  the  superior 
ordained  to  mfeft  the  charger  ;  after  the  which  decreet  of  suspension,  the  action 
of  double  poinding  being  again  called,  the  Lords  ordained  Kilkerran  to  be 
answered  and  obeyed.  ^  Page  99. 

The  said  Mr  John  Ferguson  of  Kilkerran, — ^having  comprised  the  lands  of  DaL 
duff,  holden  of  the  Earl  of  Cassils,  and  having  charged  the  said  Earl  to  receive  him 
vassal,  who  suspending  ;  and  having  discussed  the  said  suspension,  and  being  will- 
ing to  satisfy  for  his  entry,  yet  the  said  sum  not  being  paid  to  the  superior^  nor 
be  infeft ; — pursues  Thomas  Davidson  of  Pennieglen,  who  had  comprised  the  said 
lands,  and  procured  himself  infeft ;  and,  by  virtue  thereof,  had  uphfted  the  mails 
and  duties  of  the  lands  comprised  for  the  space  of  three  years ;  to  refund  to 
him  the  said  maills  and  duties,  as  he  who  had  used  the  first  diligence  by  conw 
prising  and  char^in^  the  superior.  It  is  excepted  by  the  defender.  That  lie 
ought  not  to  refiincithe  maills  and  duties  intromitted  with  by  him  ;  because  he 
had  uplifted  the  same,  by  virtue  of  his  infeftment ;  and,  as  yet,  the  pursuer  was 
not  infeft,  in  his  own  default,  for  not  paying  to  the  superior  his  due  ;  and,  since 
his  charge,  which  was  suspended,  he  nas  done  no  diligence  to  discuss  the  sus> 

Eension,  for  the  space  of  three  or  four  years ;  in  the  which  time  the  defender 
ad  ffood  reason  to  uplift  the  maills  and  duties,  by  virtue  of  his  infetlment 
Which  exception  the  Lords  found  relevant,  quoad  fructm  perceptos^ — 1^/  De- 
cember 1632. 

Page  39. 


1632.      December  1.     Robert  Mastertok  and  Graham  against  Andrew 

Stewart. 

Robert  Masterton  and  Graham  pursue  Archibald  Stewart  for  the  sums  addebt- 
ed  to  them  by  bond,  bearing  annualrent  and  expenses.  Other  creditors  of  the  said 
Archibald,  compear,  and  allege,  That  if  annualrent  and  expenses  be  allowed  to 
the  pursuer,  nothing  or  little  will  be  left  among  them,  who  are  content  to  quit  a 
great  part  of  their  just  debt.  The  Lords,  in  respect  of  the  inhability  of  the  debtcx; 
and  that  some  help  might  be  gotten  to  the  rest  of  the  creditors,  will  neither  allow 
annualrent  nor  expenses  to  the  pursuers,  albeit  one  of  the  pursuers's  bond  bean 
annualrent* 

___^ Page  39* 


1633.    January  17.  Wood  against  Blair. 

An  heir  being  pursued  as  lawfully  charged  to  enter  heir,  his  procurator  prcK 
duces  a  renunciation.  It  is  alleged,  The  renunciation  produced  is  not  sufficient; 
because  it  was  general,  and  made  no  mention  that  it  was  given  for  obedience 
of  the  charge  ;  so  that,  in  respect  of  the  generality  thereof,  the  charger  cannot 
pursue  for  adjudication.  The  Lords  found  it  sufficient,  seeing  the  party  charged 
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and  granter  of  the  renunciation  was  out  of  the  country ;  and  found  it  not  only 
suflScient  for  this  charger,  but  for  any  other  creditor,  to  pursue  adjudication. 

Page  5. 


1633.    January  18.    The  Earl  Martshall  against  Andrew  Fraser. 

Earl  Marishall  pursues  Andrew  Eraser  for  removing.  The  defender  alleged. 
He  had  right,  by  a  tack  set  by  the  pursuer's  father,  who  had  power  to  set  tacks 
for  his  lifetime  and  fifteen  years  after,  to  the  kindly  tenant,  but  diminution  of 
the  rental.  To  the  which  it  was  replied.  That  this  tack  cannot  defend  him  } 
because  the  defender  was  not  a  kindly  tenant,  and  the  tack  was  set  with  dimU 
nution.  It  was  duplied.  That  the  Earl  had  approven  the  tack,  in  so  far  as  he 
liad  suffered  him  to  bruik  the  tack ;  and,  by  his  chamberlains,  he  received  the 
duty  therein  contained,  ever  since  his  father's  decease.  It  was  answered.  That 
the  acceptance  of  the  tack-duty  can  only  defend  him  for  years  bypast,  but  can- 
not hinder  the  master  to  quarrel  the  tack  in  time  to  come  :  as  was  decided  be- 
twixt the  Lady  Dumfermling  and  her  tenants*  Which  answer  the  Lords  found 
relevant 

Page  235, 


1633.    January  31,    Lord  Elphinston  against  Eason's  [ot  Laurie's]  Credi- 
tors, Relict,  and  Bairns. 

My  Lord  Elphinston,  having  obtained  a  decreet  for  a  certain  sum  against 
£ason,  arrests,  in  some  of  Eason's^  debtors'  hands,  certain  sums  addebted  by 
them  to  him ;  in  the  meantime  Eason  dies ;  after  his  decease*  Elphinston  in- 
tents action  against  Eason's  debtors,  for  making  the  arrested  goods  forthcoming} 
and,  in  this  action,  calls  the  defunct's  relict  and  bairns  to  represent  the  defunct 
for  their  interest.  It  was  alleged.  No  process  upon  this  summons ;  because  no 
-decreet  is  obtained,  at  my  Lord's  instance,  against  the  defunct's  relict  or  exe- 
cutors, constituting  them  debtors ;  and,  until  this  be  done,  there  can  be  no  pro- 
cess against  the  debtors  to  make  the  arrested  goods  forthcoming.  Which  ex- 
ception the  Lords  found  relevant 

The  like  found,  3d  February  1633,  Creigh  against  Mr  Alexander  Kinneir. 

Page  12. 


1633.    Janudry  31.  Millar  against  Lindsat. 

An  executor  may  not  make  an  assignation  to  any  duties  awarded  to  the  de- 
/iinct  before,  by  sentence,  till  the  debt  be  established  in  the  executor's  person ; 
but,  after  sentence^  the  executors  may  either  assign  or  discharge  the  debt,  at 
their  pleasure* 

Page  78* 
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1638.    Fthraary  4*  Hobix  against  Home* 

A  DECREET,  obtained  before  the  commissary  of  Lauder,  reduced,  at  the  least 
not  respected,  but  the  parties  ordained  to  dispute  their  rights  before  the  Lords; 
because  the  defences  and  answers  were  neither  repelled,  nor  admitted  by  any  »g» 
nator  of  the  process,  but  any  act  of  litiscontestation.  The  defender  summoned 
to  give  his  oath. 

FageQfk 


16S5.    February  14.    Rakkek  against  James  Watson,  John  Mill,  &c, 

Rakken,  in  Dundie,  pursues  James  Watson,  John  Mill,  and  certain  ol 
persons  in  Montross,  for  certain  sums  of  money  alleged  resting  owing  by  tbenif 
conform  to  their  subscribed  account,  dated  in  anno  160&  It  is  alleged,  Ttiit 
the  count  produced  cannot  prove  against  the  defenders,  because  it  wants  wit 
nesses.  To  supply  this  defect,  the  verity  of  the  subscription  is  referred  to  tlie 
defender's  oath.  It  was  duplied.  That  it  was  not  relevant  to  refer  the  verity  cf 
the  subscription  to  the  defender's  oath  ;  but  the  pursuer  must  likewise  refer  the 
verity  of  the  debt  to  their  oaths,  as  was  decided  betwixt  Jack  and  Auld.  The 
Lords  found  the  exception  and  duply  relevant. 

Page  217. 


16!^    Febmary  16.    James  Bane  against  Hugh  Mitcbell* 

James  Bane  pursues  Hugh  Mitchell,  as  heir  to  his  father  by  intromission  wiA 
lus  father's  heirship  goods  and  gear.  It  was  excepted.  That  his  umqubile  father^ 
escheat  was  disponed,  and  he  bad  right  thereto  from  the  donatar ;  and  so  camnt 
be  convened  as  intromitter  with  his  heirship  goods.  To  the  which  it  was  i»* 
]Aied,  That  the  exception  is  not  relevant,  except  it  were  alleged  the  gift  was  d^ 
glared  before  the  defender's  intromission.  But  it  is  offered  to  be  proven^  Tfait 
be  intromitted  with  the  said  heirship  goods^  many  years  before  the  said  gift  cf 
escheat  was  declared,  and  or  he  got  right  from  the  donatar*  The  Lords  repdki 
th^  exception^  in  respect  of  the  reply. 

Page  6. 


1633.    February  16.   James  Stewart  of  Falscastell  against  CBUsnAN  Bitf* 

NERMAN  and  Robert  Stewart. 

A  DECRSxrr  being  obtained  against  Robert  Stewart  and  Christian  Batmemun^ 
his  sjpouse,  for  erection  of  a  tenement  forth  of  the  said  Baanerman's  coojuHt 
fee  lands,  before  the  sheriff  of  Pearth  ;  and  both  the  husband  asad  wiSt  hoag 
deoouttoed  to  the  hom^  James  Stewart  of  Falscastell  takes  the  gift  of  their  escheats^ 
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and  pursues  general  declarator  of  both  their  escheats.  It  is  alleged  for  Banner- 
man,  That  the  horning  is  null  qiwad  earns  in  so  far  as  she  was  cipthed  with  a  has* 
band  when  she  was  denounced.  To  the  which  it  was  replied.  That  the  homing 
stands  good,  in  respect  the  same  proceeds  upon  a  fact  and  deed  done  by  herself 
as  well  as  her  husband,  whereupon  decreet  was  obtained  against  them  both  com- 
pearing.   The  Lords  found  the  horning  null  quoad  the  woman. 

Page  89. 


1633.    Fehrtiary  16.  .  John  Kerr  against  Mark  Kerr. 

John  Kerr  pursues  his  brother  Mark»  bs  heir  to  his  brother  James,  for  fulfil.^ 
ling, of  a  bond  made  by  the  said  James  to  the  said  John  ;  Mark  takes  a  day  to 
produce  his  renunciation  to  be  heir ;  and  at  that-day  offers  to  improve  the  bond 
produced  registrate ;  but  produces  no  renunciation.  It  is  alleged  by  the  piuw 
suer,  That  he  cannot  improve  the  registrate  bond  hoc  ordtne^  but  must  use  aa 
ordinary  action,  seeing  tne  principal  bond  was  not  produced,  but  the  extract 
out  of  the  register.  The  Lords  ordained  the  defender  to  pursue  improbation  by 
way  of  action. 

Page  98. 


1638*    February  SO.    Mart  Stewart,  Relict  of  the  late  Earl  of  Athdie,  agaimi 

The  present  Earl  of  Athole. 

Dame  Mary  Stewart,  relict  of  umquhile  James,  Earl  of  Athole,  being  infeft, 
conform  to  her  contract  of  marriage,  in  the  lands  and  barony  of  Reidcastle^ 
which,  by  contract,  her  husband  bound  him  and  his  heirs  to  warrant  to  be  worth 
at  least  nfly  chalders  victual, — pursues  the  tenants  and  the  Earl  of  Tullibardin^ 
for  his  int&rest,  for  the  maills  and  duties  of  the  crop  163S.  Compears  the  Eatl 
of  Athole  for  his  interest,  and  alleges.  That  the  pursuer  cannot  claim  the  maills 
and  duties :  because  by  decreet-arbitral  pronounced  by  the  Earl  of  Kinghcnn, 
the  Viscount  of  Stormonth  and  the  Laird  of  Inchmartine,  to  whom  the  said  pur^ 
suer  had  submitted  herself  in  a  eompromitt  betwixt  her  and  the  said  Ean  of 
A^ole,  her  sister  son,  who  was  bound  to  warrant  the  lands  of  Reidcastle  to 
the  Earl  of  TuUibardin,  of  her  conjunct  fee,  what  she  should  have  for  her  right 
to  the  said  lands  of  Reidcastle ;  the  said  arbiters  had,  by  their  decreet,  (N> 
dainied  her  to  renounce  her  conjunct  fee  and  right  to  the  earldom  of  Athole  for 
500  merks  by  year  during  iter  lifetime.  It  was  alleged  by  tiie  pursuer,  Thai 
this  decreet  ought  to  be  reduced,  because  it  was  given  against  ail  eqnity  uni 
reason ;  and,  in  respect  of  her  enorm  lesion,  ought  to  be  reduced  ad  arbitrium  bo^ 
nivirif  and  to  be  rectified  by  the  Lords  of  Session,  who  were  supreme  judges  in 
inch  causes.  It  was  triptied  by  die  defender.  That,  in  decreet&oribatral,  siandum 
est  sententicBy  she  ceqitUj  sive  iniqua  sit.  The  Lords  first  ordained  the  parties  ^ 
dispute  upon  the  lesion.  The  defenders  then  alleged,  That  the  lands  were  bur- 
dened with  infeflments  prior  to  the  pursuer's  in^ftment  which  would  exhaust 
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the  haill  rent,  except  nineteen  chalders  of  victual.  The  Lords  thought  it  rea^ 
sonable  to  rectify  the  decreet-arbitral,  and  ordained  the  party  submitter  to  pat 
her  £1000  at  Whitsunday  next ;  and  yearly,  since  the  decease  of  her  husban<( 
1200  merks,  at  two  terms,  Whitsunday  and  Martinmas,  and  in  time  coming,  du- 
ring  her  lifetime,  at  the  said  terms. 

Page  61. 


163S.    March  6.  Bowmaker  against  Home. 

In  a  suspension,  where  a  reason  is  not  verified,  nor  a  day  granted  to  the  sus- 
pender to  prove  the  reason,  the  suspender,  how  soon  he  finds  a  writ  whereby  he 
may  verify  the  said  reason,  may  suspend  again  upon  the  same  reason,  and  pnv 
duce  the  verification  thereof;  for  it  is  not  alike  in  a  suspension  as  in  an  ordinary 
action,  where  men  will  get  diets  of  probation ;  but^  in  a  suspension,  it  is  or- 
dained to  be  proven  instanter^ 

Page  HZJ. 


1633.    March  7*    Robert  Smith's  Creditors  against  George  Leslie. 

In  concourse  of  creditors  pursuing  their  common  debtor,  every  creditor  ought 
to  be  respected  in  order,  according  to  their  diligence,  except  where  the  commoii 
debtor  is  bankrupt 
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1638.     March  19.     Reid  of  Erdelton  against  Hamilton  of  Beill;  and 
1633.     March  21.     Robertson  [or  Lauriston]  against  Donypace. 

Albeit  an  irritant  clause  be  committed,  whereby  a  party  is  obliged  to  relieve 
his  cautioner  of  certain  sums,  and,  for  his  relief,  infefts  him  in  his  lands,  with  t 
condition,  that  in  case  he  relieve  him  not,  the  reversion  shall  expire  ; — ^the  Lords 
sometimes  grant  a  term  to  the  party,  to  purge  the  irritant  clause ;  and,  in  case 
he  purge  it  not,  that  the  person  who  sought  the  declarator  should  pay  the  debti 
for  the  which  he  was  infeft. 

Sometimes  a  term  is  not  granted,  by  reason  of  an  Act  of  Sederunt,  wherein  it 
is  declared,  that  the  Lords  will  decern  anent  irritant  clauses,  according  to  the 
precise  words  of  the  condition. 

Page  112. 

In  the  declarator  obtained  by  Robertson  [or  LauristonJ  against  Donypace 
no  term  to  purge  was  sought 

^    ^  Pagelli. 
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1633.    March  20.        Craig  against  The  Heir  of  Cow. 

Craig  pursues  the  heir  of  Cow,  upon  the  clause  of  requisition  contained  in  a 
contract  of  wadset,  passed  betwixt  the  said  pursuer  and  the  defender's  father.  It 
is  alleged  for  the  defender.  No  process  upon  this  contract,  it  being  made  in  an- 
no 16 15,  at  which  time,  by  reason  of  the  Act  of  Parliament,  Ja,  VI,  Par.  — — , 
cap.  1,  it  ought  to  have  been  subscribed  by  two  notaries  and  four  witnesses; 
and,  although  the  contract  be  subscribed  by  two  notaries,  yet  the  subscription 
of  the  two  notaries  is  not  in  one  place,  nor  at  one  time.  To  the  which  it  was  an- 
swered. That  the  ailegeance  ought  to  be  repelled,  in  respect  of  the  Act :  and  far- 
ther eiked  in  corroboration  of  the  said  contract,  the  infeftment  followed  upon 
this  contract,  which,  albeit  it  was  subscribed  in  the  same  manner  with  the  con- 
tract, yet,  by  virtue  thereof,  the  pursuer  had  been  20  years  in  possession.  In  re- 
spect whereof  the  Lords  repelled  the  exception  ;  which  otherways  would  not 
have  been  sustained. 
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I6$d.    July  20.    The  Earl  of  Ann  and  ale  against  The  Earl  of  Nithsd  ale's 

Tenants. 

The  Earl  of  Annandale,  being  infeft  in  an  annualrent  of  £3000  by  the  Earl  of 
Nithsdale,  to  be  uplifted  furth  of  sundry  his  lands,  arrests  the  duties  of  the  lands 
of  Glendovan  in  the  tenants'  hands,  and  pursues  them  to  make  the  arrested 
goods  forthcoming.  It  is  alleged  for  the  tenants,  That  they  cannot  be  subject 
to  make  arrested  maills  forthcoming  to  the  pursuer :  Because,  his  infeftment  be- 
ing only  of  an  annualrent,  and  not  of  the  property  of  the  lands,  cannot  furnish 
to  him  personal  execution  against  the  tenants  :  but  allenarly  real  execution  for 
poinding  of  the  ground,  or  personal,  against  the  granter  of  the  infeftment ;  but 
noways  against  a  third  person,  who  was  not  obliged,  and  against  whom  no 
sentence  for  poinding  of  the  ground  was  obtained,  nor  no  other  sentence, 
whereby  the  defenders  may  be  compelled,  personali  actione,  to  make  payment* 
The  Lords  repelled  the  ailegeance,  and  sustained  the  summons. 
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1633.    July  24.    Scott  of  against  Scott  of  Whytefeild* 

In  an  action  of  transferring  pursued  by  Scott  of  — — —  against  Scott 
of  Whytefeild,  as  heir  to  his  father,  who  was  cautioner  to  the  pursuer  in  a  bond, 
it  was  alleged.  No  transferring ;  because  the  defender  offered  to  prove,  that  the 

{principal  party  gave  infeftment  to  the  pursuer,  and  he  accepted  the  same  in 
uU  satisfaction  and  paymentof  the  sum  contained  in  the  bond.  Which  ailegeance 
was  found  relevant. 

Page  24«, 
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1633.    July  SO.    Laird  Leslie  against  The  Lady  Wardes. 

That  a  wife  is  prwposita  negotm  ntariti,  cannot  be  proven  but  by  writ  or  oath 
of  her  husband. 

Page9&J. 


16SS.    November  19.    The  Laird  of  Balmaine  against  The  Laird  of  Lad- 

RESTOUNE. 

The  Laird  of  Laurestoune,  minor,  being  charged,  by  the  Laird  of  Balmaine, 
for  payment  of  a  certain  sum  of  money,  wherein  his  father  and  others  were  cau- 
tioners  for  the  Laird  of  Donypace  ;  and  his  lands  likewise  being  denounced  to 
be  comprised  for  this  debt,  he  craves  a  suspension  super  cautione  jurat oria.  It 
was  alleged  by  his  party,  That,  if  a  suspension  were  granted,  that  the  same  should 
not  hinder  the  comprising  to  go  on,  and  required  this  declaration.  The  most  part 
of  the  Lords  granted  the  suspension  with  this  declaration  only.  That  seeiug  the  su- 
perior  was,  by  this  suspension,  hindered  to  proceed  with  his  comprising,  till  the 
fuspension  were  discussed,  yet  his  diligence  should  be  respected,  as  no  other  cre- 
ditor should  be  preferred  to  him,  albeit  he  were  put  to  a  new  denunciation.  In 
the  meantime,  many  of  the  Lords  granted  the  suspension,  but  thought  the  com- 
prising should  not  be  hindered  by  this  suspension }  but  they  that  were  of  this 
(pinion  did  lose  by  one  vote. 
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1683.    November  27.        Ramsay  against  Demperstoun. 

Albeft,  before  the  commissaries,  an  executor  may  not  assign  any  part  of  the 
defunct's  debts  to  one  of  the  defunct's  creditors,  before  sentence  be  recovered 
against  the  defunct's  debtors,  establishing  the  debt  in  the  executor's  person,  and 
thereafter  the  execjutors  may  assign  or  discharge  as  they  please.  Notwithstand- 
ing, an  executor  having  constituted  one  of  the  defunct's  creditors  factor,  m  rm 
stuim,  to  a  debt  owing  to  the  defunct,  and  the  factor  having  pursued  before  the 
commissary  of  St. Andrew's,  it  was  alleged  by  the  defender.  That  no  process 
could  be  granted  at  the  factor's  instance,  whose  factory  was  equivalent  to  an  as- 
signation ;  because  the  executor's  cedent  had  not  obtained  the  debt,  established 
in  his  own  person,  by  decreet.  To  the  which  it  was  answered.  That  the  factor, 
being  a  creditor,  might  pursue  in  the  executor's  name.  Which  exception  beiM 
repelled  by  the  commissary,  the  defender  raised  advocation  upon  iniquity,  and 
the  same  being  disputed  before  the  Lords,  they  remitted  the  cause  to  the 
commissary,  and  ordained  the  executor  to  concur  with  the  factor  in  pursuit  d 
the  action. 

Page  71^ 
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1633*    December  6.    Sib  John  Stirling  against  Peinglb  of  Buchane  and  thd 

Laird  of  Lugtoune. 

Preceptors  to  hospitals,  founded  by  laik  patrons,  or  presentations  to  benefices, 
who  have  not  curam  animanmu  need  no  admission  nor  collation. 
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16384    December  7.    James  M*Gie,  Tutor  of  Balmagib,  against  John  Max- 
well of  Drumcoultroit. 

James  M*Gie,  tutor  of  Balmagie,  comprised,  from  John  Maxwell  of  Drum- 
poultron,  certain  lands,  whereof  we  lands  of  Cocklix  was  a  part ;  and,  after  the 
expiring  of  the  legal  reversion,  pursues  John  Maxwell  for  removing  from  the 
said  lands  of  Cocklix.  It  is  excepted  for  John  Maxwell,  That  he  cannot  be 
decerned  to  remove  from  the  said  lands  j  because,  he  offers  him  to  prove,  that 
the  compriser  was  satisfied  of  the  haill  sums  for  which  he  had  comprised,  by 
intromission  with  the  maills  and  duties  of  the  said  lands  before  the  expiring  of 
the  legal  reversion.  To  the  which  it  was  replied.  That  this  exception  cannot 
be  received  hoc  loco,  but  he  must  be  decerned  to  remove,  reserving  action  to 
him  for  count  and  reckoning,  when  he  should  pursue.  The  Lords  sustained  the 
exception  in  this  action  of  removing,  the  defender  finding  caution  for  the  vio- 
lent profits,  in  case  of  failing  in  proving  of  his  exception  after  count  imd 

joeckoning. 
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1633.    December  13  (or  18th  December  1639.)    Andrew  Dalrtmple  against 

The  Tenants  of  Watterside. 

Mr  Andrew  Dalrymple,  having  comprised  certain  lands,  alleged  pertaining  to 
George  Douglas  of  Watterside,  pursues  the  tenants  for  removing.  It  is  alleged. 
No  process  fdr  removing  ;  because  the  pursuer  is  not  infeft.  To  the  which  it 
was  replied.  That  the  pursuer,  before  warning,  charged  George  Douglas  of 
Watterside,  father  to  George,  from  whom  the  lands  were  comprised,  and  supe- 
rior to  his  son,  to  whom  the  father  had  given  a  base  infeftment,  to  be  holden  of 
himself;  and,  for  not  infefting  of  the  compriser,  had  denounced  him  to  the  horn, 
and  thereafter  had  obtained  himself  infeft  by  my  Lord  Lowdoun,*  superior  to  the 
said  George  Elder.  To  the  which  it  was  duplied,  That  this  infeftment  granted 
by  the  Lord  Lowdoun,  can  be  no  title  to  pursue  for  this  removing,  the  tenants 
paying  the  ordinary  mails ;  because  the  same  is  granted  both  after  the  warn* 
mg  and  after  the  intenting  of  this  action.  To  which  it  was  triplied.  That 
the  seasine  ought  to  be  drawn  back  to  the  time  of  the  first  charge,  in  respect  of 
the  pursuer's  diligence.  The  Lords  sustained  the  triply  in  fortification  of  the 
Vbeif  ad  hunc  effectum^  to  infer  removing  at  the  next  term  of  Whitsunday,  the 

X  X 
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defender  paying  the  ordinary  maills  and  duties  of  the  lands  j  and  absolved  them 
from  violent  profits. 
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1633.    December  18.    Marquis  of  Hamilton  against 


Wadsets  of  property,  without  back-tack,  ordained  to  pay  two  for  ten,  as  wdl 
as  other  sums  lent  for  annualrent,  by  land  or  wadset,  with  back-tack. 

Page^. 


1634.    January  9*    James  Knows  against  The  Earl  of  Mark  and  Tbomis 

Bruce. 

The  Earl  of  Marr  being  addebted  to  Michael  Elphistoun  the  snm  of  7000 
merks  by  two  heritable  bonds,  which  were  apprised  from"  the  said  Michael  by 
James  Knows,  assignee  constituted  by  two  of  Michael's  creditors ; — ^the  Earl  of 
Marr  is  pursued  by  the  said  James,  appriser,  to  make  the  said  sums  forthcoming. 
In  the  action  compears  Thomas  Bruce,  provost  of  Stirling,  for  his  interest,  and 
alleges  the  said  sum  should  be  made  forthcoming  to  him ;  because  he  was  made 
assignee  to  the  said  sums  by  the  said  Michael,  and  his  assignation  intimated  be- 
fore any  denunciation  used  by  the  comprises  To  the  which  it  was  repUed,  That 
the  assignation  was  null ;  because  it  was  offered  to  be  proven  that,  notwith- 
standing of  the  assignation,  the  cedent  was  in  possession  in  uplifting  the  annual- 
rent  divers  times  after  the  date  of  the  said  pretended  assignation,  and  that 
Thomas  Bruce  himself  had  taken  a  factory,  since  the  said  assignation,  from  the 
said  Michael,  and,  as  factor,  had  given  discharges  to  the  Earl  of  the  annuaheoti 
whereby  he  had  passed  from  the  assignation.  To  the  which  it  was  answered 
That  the  assignee  has  given  no  discharges,  as  factor,  after  the.  intimation  of  his 
assignation ;  and  what  he  did  before  cannot  prejudge  him,  because  his  assigna- 
tion was  no  perfect  right  before  it  was  intimated,  but,  after  the  intimation,  be- 
came perfect.  To  the  which  it  was  replied.  That  an  acceptation  of  a  factoiy 
annihilated  the  assignation  and  extinguished  the  same ;  and  the  posterior  intip 
mation  could  not  make  non-ens  to  revive.  Which  reply  the  Lords  found  relevant 
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1634*    Februan/  1.     Sir  Patrick  Murray  of  Elibank  against  Mr  WiuuJi 

Oliphant  of  KiRKHiLL  and  Janet  Mauld,  his  Spouse. 

In  an  action  of  removing  pursued  by  Sir  Patrick  Murray  of  Elibank  against 
Mr  William  Oliphant  of  Kirkhill  and  Janet  Mauld,  his  spouse,  he  obtains  de- 
creet of  removing  from  certain  lands,  wherein  Mr  William  had  infeft  him.  1^^ 
said  Janet,  being  divorced  from  the  said  Mr  William,  suspends,  and  allegesi  That 
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she  cannot  be  removed  from  the  lands  of   ■  ;  because  they  are  a  part  and 

pertinent  of  the  mains  of  Uphall,  wherein  she  stands  infeffc,  by  virtue  of  her 
contract  of  marriage,  long  before  the  pursuer's  right.  To  the  which  it  was  an- 
swered. That  her  infeftment  was  only  in  the  lands  of  Uphall,  which  is  limited 
and  specially  designed,  particularly  by  denomination  of  the  proper  names  of  the 
roums,  and  particularly  by  the  tenants  by  whom  these  lands  were  laboured  for 
the  time  ;  and  Ponflatt  is  neither  mentioned  in  her  infeftment,  nor  the  name  of 
any  tenant  that  laboured  the  same  designed  in  the  seasine ;  but,  on  the  contrary, 
the  pursuer  is  infeft  in  the  same  per  expressiim^  and  it  cannot  be  pertinent  of  the 
mains  of  Uphall,  wherein  she  is  infeft.  The  Lords  found  the  letters  orderly 
proceeded,  notwithstanding  of  the  reason  of  suspension. 
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1634.    February  4.    The  Laird  of  Wedderburk  and  the  King's  Advocate 

against  John  Stewart  of  Coldinghame. 

John  Stewart  and  Robert  Douglas,  donatars  to  the  escheat  and  liferent  of  the 
said  John  Stewart  of  Coldingham,  obtained  decreet,  in  anno  1632,  against  the 
Laird  of  Wedderburn  and  sundry  other  of  the  vassals  of  Coldinghame,  reducing 
their  feus,  for  notr payment  of  their  feu-duties  for  the  space  of  two  years,  conform 
to  the  Act  of  Parliament  Ja.  VI,  Par,  15^  cap.  246. 

The  Laird  of  Wedderburn  intents  reduction  of  this  decreet  given  against  him 
for  null  defence,  upon  offer  and  consignation  of  the  by  run  feu-duties.  In  the  which 
action,  the  King's  Advocate  compears  for  the  king's  interest,  and  concurs  with 
Wedderburn,  pursuer  of  the  redaction,  and  alleges  no  such  decreet  could  have 
been  given  at  John  Stewart's  instance ;  because,  long  before  the  giving  thereof, 
John  Stewart  was  denuded  of  the  superiority  of  all  the  vassals  of  Coldinghame, 
by  surrender  thereof  in  his  Majesty's  favours,  upon  his  submission ;  and,  upon  Act 
of  Parliament  made  by  King  Charles,  in  his  first  Parliament,  cap.  14,  the  su- 
periority of  all  kirk  lands  are  decerned  to  pertain  to  the  king  since  the  com- 
mission  in  anno  16^7 ;  after  the  which  time  John  Stewart  had  no  right  to  the 
superiority,  but  only  to  the  feu-maills,  while  he  were  satisfied  thereof  conform 
to  the  king's  decreet  upon  the  submission.  To  the  which  it  was  answered.  That 
the  King's  Advocate  could  not  concur  with  Wedderburn,  because  he  was  at  the 
horn.  Then  the  advocate  proponed  the  foresaid  allegeance,  for  the  king's  in- 
terestj  per  se.  To  the  which  it  was  answered,  That,  albeit  John  Stewart  was 
debarred,  by  his  submission  and  the  said  Act  of  Parliament,  from  seeking  the 
benefit  of  the  said  decreet  of  reduction ;  yet,  seeing  Robert  Douglas  donatar 
to  the  liferent  of  John  Stewart ;  by  virtue  whereof  he  had  right  to  the  liferent 
of  Wedderburn,  vassal  to  John  Stewart,  by  being  year  and  day  at  the  horn, 
and  a  declarator  obtained  thereupon,  and  that  he  had  not  submitted,  and 
this  casualty  had  fallen  to  him  long  before  the  Act  of  Parliament,  wherein 
dispositions  made  by  the  lords  of  erection  were  excepted,  and  his  gift  being  long 
prior  to  the  same,  could  not  be  taken  away  by  the  said  Act.  To  the  which  it 
was  answered.  That  the  donatar  to  John  Stewart's  liferent,  by  virtue  thereof. 
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had  no  right  but'  to  the  maills  and  duties  of  Wedderburn's  lands,  fallen  to  his 
superior  by  his  rebellion ;  and  had  no  power,  by  that  right,  to  reduce  the  vassal's 
feu,  but  to  uplift  the  maills  and  duties*    Which  the  Lords  fiwnd  relevant. 
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1634.    February  6.    The  Earl  of  Home  against  Lord  Douk  and  Lom>  Mait- 

LAND. 

In  an  action  of  reduction  of  a  decreet  reductivi^  obtained  at  the  instance  of 
umquhile  John  Earl  of  Home  against  umquhile  Sir  John  Home  of  Coldingknows 
and  James  Home,  his  oy,  son  to  umquhile  Sir  James  Home,  son  to  the  said  de- 
ceased Sir  John  ;  for  reduction  of  a  contract  of  tailyie  passed  betwixt  umquhile 
Alexander,  Earl  of  Home,  and  the  deceased  Sir  John  Home  of  Coldingknows 
and  the  said  Sir  James,  his  son,  in  anno  l604fi  after  the  pieces  were  seen^  the 
pursuer  mended  and  eiked  his  summons ;  which  eiks,  in  substance,  contained  a 
new  reason,  which  the  defenders,  (viz.  the  Lord  Doun  and  Lord  Maitland,  who 
had  married  the  sisters  of  umquhile  James,  Earl  of  Home,  to  whom  umquhile 
James  had  tailyied  his  earldom  after  the  said  contract  of  tailjde  was  reduced  for 
null  defence  before  the  Lords  of  Session  in  anno  1621,)  alleged  could  not,  by 
law  or  practique,  be  permitted  j  and  that  they  could  not  be  holden  to  an£(wer 
this  summons  till  they  were  summoned  of  new.  The  Lords,  .notwithstanding, 
would  not  put  the  pursuer  to  a  new  summons ;  but  gave  the  defender  fifteen 
days  to  answer  to  the  summons  as  it  was  mended* 
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1634.    February  11.    Cafpanbrald  against  Captain  Irving. 

Caffanbrald  in  Holland  pursues  Captain  Irving  upon  a  bond  made  to  him^ 
m  anno  16^4,  for  ^5000.  It  was  alleged  by  the  defender,  [to  be  null ;]  because  it 
wants  witnesses.  It  was  replied.  That  the  pursuer  refers  to  the  defender's  oath, 
whether  he  did  not  truly  subscribe  the  bond  and  the  debt  was  truly  owing  the  time 
of  subscription.  It  was  duplied.  That  although  he  would  grant  to  subscribe  the 
bond,  it  was  also  true  that  the  same  waspaid ;  whereupon  he  would  give  his  oath 

gualified.  Whereunto  it  was  alleged.  That  he  could  not  swear  his  exception, 
ut  must  prove  the  payment  otherwise,  juramento  partis  vel  scripto.  To  the 
which  it  was  answered.  That  the  libel  being  founded  upon  a  null  bond,  and  the 
Mati  resting  owing,  the  haill  libel  must  be  referred  to  the  defender's  oath,  seeii^ 
the  bond,  being  null,  could  not  be  a  sufficient  title  to  instruct  the  debt,  without 
tiie  defects  thereof  were  supplied  by  his  oath ;  and,  therefore,  his  oath  ought  to 
be  taken^  not  only  upon  the  subscription,  but  also  upon  the  verity  of  the  debt 
Vhicb  the  Lords  sustained. 

Page  17. 
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1634.    February  1  !•    James  Rollock  against  Tbe  Ladt  Athole  and  CAPTAm 

ROLLOCK. 

The  Lady  Athole,  and  Captain  RoUpck  her  spouse^  are  charged,  by  Jamea 
Rollock,  to  make  payment  to  him  of  the  sum  of  £1000,  contained  in  a  registrate 
bond.    She  suspends,  seeing  the  sum  was  borrowed  to  her  from  umquhile 

,  and  that  the  bond  was  blank  when  she  delivered  the  same  to 
,  and  that  this  charger  had  only  inserted  his  own  name  in  the 
bond,  whereas  the  money  pertains  to  the  defunct's  husband ;  whereby  his  pro* 
curator  compeared  for  his  interest,  and  concurred  with  the  suspender,  that  the 
monies  were  due  to  him,  husband  of  the  defunct.  It  was  answered.  That  the 
charger  received  this  bond  from  the  defunct,  in  her  lifetime,  for  onerous  causes ; 
9jid  that  she  not  only  caused  insert  his  name  therein,  but  also  made  him 
assignee  to  the  same ;  and  that  she  and  her  husband  being  separate  by  c<w^ 
sent,  he  gave  unto  her  the  sum  of  4000  merks,  whereof  this  was  one  part,  to 
live  upon,  and  to  renounce  her  conjunct  fee.  It  was  answered.  That  the  separa* 
tion  being  voluntary,  no  private  contract  betwixt  them  could  prejudge  the  bus* 
band  of  the  right  of  any  siims  pertaining  to  his  wife  undivorced.  Which,  the 
Lords  found  relevant,  and  ther^ter  suspended  the  letters. 
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16S4.    Fehmary  13.    Edgar  against  The  Earl  of  Haixdington^s  Baiue. 

The  Earl  of  Haddington's  Bailie  convicts  one  Edgar  for  a  bloodwed  for 
wounding  a  person ;  who,  being  charged  for  an  unlaw,  suspended,  alleging,  That 
he  was  not  lawfully  convicted,  in  so  far  as  be  was  not  convicted  by  an  assize^  a^ 
use  is  in  such  cases ;  but,  the  fact  being  referred  to  his  oath,  he  refused  to  give 
his  oath.  The  Lords  found  the  letters  orderly  proceeded ;  because  the  fact  BbOt 
being  capital,  but  punishable  by  a  pecunial  pain,  the  some  might  be  lawfi&ULy 
referred  to  his  oath. 
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1634«    February  15*    The  Goodman  of  Munktoune  against  Lord  YesterI 

The  Goodman  of  Munktoune,  having  comprised  or  gotten  adjudication  of 
certain  lands  holden  of  the  Lord  Yester,  charges  the  said  Lord  to  enter  him  ' 
thereto.  The  superior  for  the  entry  craves  a  vear's  duty  of  the  said  lands,  ex« 
tending  to  £1000*  It  is  answered^  That  thir  lands  beii^  feued,  before  tbe  Aqt 
of  FarUament,  to  a  vassal  for  the  sum  of  £24  of  fen-duty ;  and,  by  the  comprising 
or  adjudication,  the  Goodman  of  Munktoune  having  right  to  no  more  but  to  the 
said  feu  duty, — ^he  could  not,  of  law,  be  subject  to  pay  any  more  to  his  superior 
for  hu  entry;  and  alleges  a  practique»  wherein  the  like  was  decided  betwixt 
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the  Laird  of  Teilling  and  the  Earl  of  Nidsdale,  anno  1631.   The  Lords  decerned 
conform  to  the  said  practique.-*-15/^  February  1634. 

It  was  farther  alleged,  That  the  Lord  Yester  behoved  to  have  the  full  avail 
of  the  lands,  for  his  entry  ;  because  the  personals  liferent,  who  was  vassal  to  the 
Goodman  of  Monktoune,  was  fallen  in  his  hands,  and  he  had  componed  with  him 
for  the  same.  The  Lords  found.  That  this  casualty  of  Munktoune's  vassal  could 
not  be  profitable  to  the  Lord  Yester,  superior  to  Munktoune. 
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1634.     March  14.    Christian  Hoomk  against  Andeew  GibBc 

Andrew  Gibb  married  Christian  Hoome,  a  widow  ;  and,  by  contract  of  mar«^ 
riage,  her  whole  moveables  and  sums  being  contracted  to  him  after  the  maniage» 
she  (Averted  from- him,  by  persuasion  of  faer  first  husband's  bairns,  and  menaced 
to  put  hands  in  herself,  except  the  husband  discharged  the  contract  of  marriage^ 
and  reponed  her  to  dispone  upon  all  the  gear  that  she  brought  with  her  at  her 
pleasure.  Whereupon,  by  advice  of  both  their  friends,  a  new  contract  was 
drawn  up,  whereby  the  first  contract  was  discharged,  and  each  party  got  power  to 
dispone  upon  their  own  gear.  Notwithstanding,  after  the  wife's  decease,  the  bus* 
band  takes  a  dative  ad  omssoj  in  the  p^^son  of  another,  and  pursues  Andrew 
Gibb  for  such  part  of  the  goods  as  would  have  fallen  to  the  wire.  He  excepts 
upon  the  later  contract  made  by  advice  of  friends!  It  was  replied.  That  this 
contract  was  unlawful  and  null,  being  inter  virum  et  wcorem  stante  matrimonio^  and 
could  not  subsist  but  so  long  as  the  wife  lived.  It  was  answered.  That  this  was 
donatio  remuneratoria,  and,  not  being  revoked  by  the  wife  during  her  lifetime, 
was  ratified  by  her  death,  as  also  by  her,  in  her  own  time,  before  a  judge.  The 
Lords  found  the  exception  relevant,  founded  upon  the  donatio  remuneratoria 
contained  in  the  last  contract. 
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1634*    March  18.  Ore  against  Watson- 

If  three  sisters  be  apparent  heirs,  and  the  father  dispone  his  heritajge  .to  one 
of  the  three,  and  appoint  her  to  give  certain  sums  of  money  to  the  other  two,  a 
creditor  pursues  her  to  whom  the  lands  were  disponed  as  successor  to  her  father 
post  contractum  debitum.  She  alleges.  That  her  other  two  sisters  ought  to  be 
pursued  as  well  as  she,  seeing  they  got  benefit  by  their  father.  To  the  which 
it  was  replied.  That  none  can  be  pursued  as  successor  but  those  who  succeed 
to  lands  or  heritable  right ;  and  not  they  that  obtain  provisions  of  monies.     Which 
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reply  the  Lords  found  relevant,  and  sustained  the  pursuit  against  the  third  sister 
in  solidum,  who  had  gotten  disposition,  from  her  father,  of  the  land;  but  preju- 
dice to  her  to  pursue  her  reliei  from  her  other  two  sisters  prout  dejure. 

Fage  6. 


1634.    March  21.    Trumble  asainst  Scott  of  Hartwoodmyres. 


■25 


A  decreet- arbitral,  pronounced  by  arbiters  chosen  betwixt  Trumble  and  Scott 
of  Hartwoodmyres,  is  sought  to  be  reduced  by  Trumble,  as  given  ultra  vires  com- 
promssi;  in  so  far  as  the  Judges  had  ordained  Trumble  to  cause  his  son  consent 
to  the  alienation  of  certain  lands,  his  son  not  being  a  submitter,  neither  the  fa- 
ther, in  the  submission,  having  taken  burden  for  him.  To  the  which  it  was  an- 
swered. That  the  judges  did  no  wrong ;  in  respect,  after  the  submission,  it  was 
made  known  to  the  Judges,  that  the  father  had  infeft  the  son  privately  in  the 
lands,  the  price  whereof  he  had  submitted.  The  Lords  found.  That  the  Judges' 
decreet  was  lawful,  and  might  be  supplied  by  their  declaration,  in  respect  of  the 
fraud  used  by  the  submitter. 

Paffe  6l. 


1634.    March  24.    The  Laird  of  Balveny  against  Grants. 

An  assignation,  made  by  a  rebel,  is  only  extended  to  moveables,  and  no  heri- 
table right ;  and  so  should  the  Act  of  Parliament,  Ja.  VI,  Par.  IS,  cap.  145,  be 
understood. 
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1634.    JuTie  28.    Andrew  Cowie  against  Andrew  Gibson. 

Andrew  Cowie  pursues  reduction  of  a  decreet  of  double  poinding  obtained, 
at  the  instance  of  Andrew  Gibson,  before  the  Lords,  for  making  arrested  goods 
forthcoming,  for  the  sum  of  300  merks  addebted  to  the  said  Andrew  Gihsoa. 
The  reasons  of  reduction  were :  The  decreet  was  given  for  not  compearance ; 
and,  if  he  had  compeared,  he  would  have  alleged  he  had  an  assignation,  prior  to 
the  arrestment,  duly  intimated.  To  the  which  it  was  answered.  That  the  sum- 
mons of  reduction  is  noways  relevant,  in  respect  of  the  Act  Ja.  VI,  Par.  9, 
cap.  3,  that  a  party  lawfully  summoned  upon  a  double  poinding  shall  not  be 
heard  in  the  second  instance.  It  was  replied.  That  the  Act  of  Parliament  was 
introduced  in  favour  of  tenants  allenarly,  and  not  in  matters  of  this  kind.  Which 
reply  the  Lords  found  i^levant,  and  sustained  the  {summons  of  reduction  to 
work  against  the  obtainer  of  the  decreet,  but  not  against  the  party  in  whose 
hands  the  sums  were  arrested,  if  he  had  paid  the  same  conform  to  the  first  decreets 

Fagei^g^^ 
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l6S4f.    July  18.    Agnes  Richardson  (or  Ribchieson)  against  Halbert  Max- 

WELL  of  FbEIRCABSE, 

Agnes  Richardson  obtained  decreet,  before  the  commissary  of  Dumfries,  against 
Halbert  Maxwell  of  Freircarse,  decerning  him  to  make  payment  to  her  of  £80,  for 
the  which  she  was  cautioner  for  Halbert's  son,  and  whereof  he  promised  to  relieve 
her.  The  decreet  is  given  upon  Halbert's  contumacy  in  not  compearing  to 
give  his  oath ;  whereupon  the  commissary  took  the  pursuer's  oath.  This  de- 
creet is  suspended  by  Halbert  upon  nullity,  as  given  by  the  commissary  upon 
a  civil  cause  exceeding  the  sum  of  £40,  contrary  to  the  commissary's  imuno^ 
tions.  The  Lords  found  the  letters  orderly  proceeded ;  because  they  had  oeen 
in  use  to  allow  commissaries'  decreets  given  upon  1000  merks ;  and  this  being 
a  poor  widow,  they  would  not  put  her  to  a  new  process  for  a  matter  exceeding 
tile  custom  but  40  merks. 
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1634.    July  25.    The  Laird  of  Renton  against  The  Lady  Hundswood. 

There  is  a  bond  by  the  Laird  of  Rentone  to  John  Stewart,  Francis  Stewart, 
Robert  Douglass,  and  the  Goodman  of  Morestoune,  whereby  Rentone  is  obliged 
to  them,  for  a  tack  set  to  him  of  the  teinds  of  Flemyngtoune,  to  pay  to  the  fore- 
said persons,  having  best  right,  the  sum  of  600  merks  yearly ;  and  farther, 
obliges  him  to  set,  to  the  Lady  Hundswood,  her  teind  during  her  lifetime,  for 
£100  yearly.  This  bond  is  registrate ;  and,  within  half  a  year  after  the  r^is- 
tration,  the  Laird  of  Rentone  obtains  a  discharge  of  his  bond  and  haill  contents 
thereof,  from  Robert  Douglas,  Francis  and  John  Stewarts  ;  but  Morestoune  was 
at  tha£  time  deceased,  and  did  not  consent  to  the  discharge.  Rentone  pursues 
the  Lady  Hundswood  for  the  wrongous  intromission  with  the  teinds.  She  de- 
fends for  herself,  upon  the  clause  contained  in  the  registrate  bond.  To  the 
which  it  was  replied,  That  this  bond  would  not  defend  her : — Into,  It  was  not 
nanted  to  her.  2(fo,  It  was  discharged  by  the  persons  to  whom  it  was  granted. 
Duplied,  The  bond  being  registrate,  became  her  evident,  in  so  far  as  it  con- 
cerned the  teinds  therein  mentioned.  Scfo,  A  clause,  being  conceived  in  favours 
of  a  third  party,  either  in  bond  or  contract,  cannot  be  discharged  btit  by  con- 
sent of  the  third  party.  Stio,  Morestoune  consented  not  to  the  discharge,  who 
was  one  of  the  parties  to  whom  the  bond  was  granted.  The  Lords  found  the 
exception  aAd  auply  relevant. 
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1684.    November  12.    A.  B.  against  John  Cuthbert,  Bailib  of  Inverness. 

A.  G.  pursues  James  Cuthbert,  bailie  of  Inverness,  fcur  having  committed  A. 
Bw  to  ward,  at  the  pursuer's  instance,  by  letters  of  caption  for  the  sum  of  £95: 
Suffered  him  to  escape ;  and,  therefore,  convened  the  said  James  Cuthbert  for  the 
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debt*  It  was  alleged  for  the  defender.  That  he  cannot  be  pursued  for  the  debt } 
Imo.  Because  he  committed  the  debtor  to  ward  conform  to  the  caption,  there  to 
remain  upon  his  own  expenses ;  and  he  offers  him  to  prove,  that  the  debtor  re- 
mained in  ward  till  he  had  no  means  to  sustain  himself.  9do.  He  offered  him 
to  prove,  that  the  debtor  blew  up  the  lock  c^  the  tolbooth*door  with  quicksilver. 
3/10.  That  he  ought  to  be  assoiljded ;  because  he  offers  him  to  prove,  that  — — — — 
Bishop,  who  was  conjunct  bailie  with  him  for  the  time,  was  the  outputter  of  the 
rebel )  for  whose  deeds  he  ought  not  to  be  answerable,  especially  seeing  the  said 
bailie  was  of  equal  power  with  him,  and  is  now  become  bankrupt.  To  the 
which  it  was  replied.  That,  although  the  rebel  was  poor,  yet  the  bailie  had  no 
power  by  his  authority  to  put  him  to  liberty,  but  should  have  caused  the  rebel 
to  mean  himself  to  the  Lords,  that  they  might  have  taken  order  for  his  enter- 
tainment. To  the  second.  It  was  not  relevant,  seeing  the  defender  used  no  dili* 
gence  for  apprehending  the  rebel  again,  after  he  had  escaped.  To  the  tkirdy  It 
was  lawful  for  him  to  pursue  either  the  whole  bailies,  or  any  one  of  them  that 
was  most  responsal ;  because  they  are  canjunctim  in  qfficio  ;  and,  if  his  colleague 
be  unresponsaJ,  the  other  bailie,  pursued,  may  seek  his  relief  off  the  town,  for 
choosing  an  unresponsal  bailie.   The  Lords  repelled  the  haiU  allegeances,  in  re- 


spect of  the  reply. 
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1635  ;  {or  1632.]   January  I7.    Niniak  Miller  [or  Wallace]  against  Gavin 

Lindsay. 

If  a  relict  be  confirmed  executrix  to  her  spouse,  and  recover  decreets  against 
her  umquhUe  husband's  debtors,  and  thereafter  be  denounced  rebel,  and  her  es- 
cheat be  disponed  to  a  donatar ;  this  gift  of  escheat  can  give  the  donatar  no  right 
in  prdudice  of  her  husband's  creditors,  nor  in  prejudice  of  the  defunct's  bairns ; 
but  allenarly  givea  him  right  to  that  part  which  may  fsdl  to  the  relict  by  her  hus- 
band's decease. 
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1635.    January  9Q.    William  Keb  against  Cristoprer  KnoIts. 

ALBErr  heritable  bonds  be  not  arrestable,  yet,  if  the  sums  contained  in  he- 
ritable bonds  be  arrested  before  the  term  of  payment,  the  arrestment  is  good ; 
and  the  debtors  may  be  pursued  to  maJs:e  the  sums  forthcoming. 
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1635.    January  S9*    Sir  John  M^Kenzie  against  The  Laird  of  Balnaoon 

and  His  Vassals. 

A  COMPRISING  cannot  be  taken  away  by  way  of  exception,  except  the  nullity 
were  contained  in  the  body  of  the  comprising. 

Page  38- 
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1635.    January  9Q.    The  Donatab  to  the  Escheat  of  Andrew  Wardlapt  of 

ToRRiE  against  Robert  Brown  of  Barhill« 

In  February  1634,  Andrew  Wardlaw  of  Torrie,  being  rebel,  and  year  and  day 
at  the  horn,  causes  his  tenants  of  -— —  give  bond  to  Robert  Brown  of  Bar- 
])ill,  his  creditor,  for  payment  of  their  farms  and  duties  1634,  in  satisfaction  to 
the  said  Robert  of  the  sum  of  1600  raerks,  addebted  to  him  by  the  said  Andrew 
Wardlaw.  The  said  Andrew  his  escheat  and  liferent  is  disponed  to  a  donatar  in 
August  1634 ;  and  general  declarator  obtained  the  6th  of  November  thereafter. 
The  tenants  being  charged,  suspend  upon  double  poinding.  Robert  Brown  al- 
leges^ He  ought  to  be  preferred ;  because  the  tenants  had  given  their  bond,  at 
their  master's  desire,  for  satisfaction  of  a  just  debt  before  the  gift  or  declarator, 
which  is  equivalent  as  if  the  master  had  assigned  him  to  the  maills  and  duties 
for  the  said  debt*  To  the  which  it  was  answered  by  the  donatar,  That  he  ought 
to  be  preferred,  seeing  the  bonds  were  given  by  a  rebel  stante  rebelUone^  and  the^ 
duties  were  yet  in  the  tenants'  hands,  and  the  term  of  payment  was  not  as  yet 
come,  but  both  the  gift  and  declarator  were  before  the  term  of  payment  of  their 
farms.    The  Lords  preferred  the  donatar. 
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1635.    Jantmry  30.    George  Mitchelson's  Heir  against  Elisabeth  Mov* 

BRAT. 

Elisabeth  Moubray,  spouse  to  umquhile  Gavin  Mitchelson,  being  infeft,  in 
conjunct  fee,  in  two  tenements  of  land  in  Lowe's  Close  in  Edinburgh,  upon 
bond  for  sums  of  money,  and  subscribed  both  by  her  umquhile  husband  and 
her  to  umquhile  George  Mitchelson,  parson  in  Middletone  ;— the  heir  of  um- 
quhile  George  comprises  the  said  tenements  from  umquhile  Gavin,  and  the 
said  Elisabeth,  in  her  husband's  time ;  and,  after  his  decease,  pursues  removing 
against  the  said  Elisabeth,  relict  It  was  excepted  for  her.  That  she  cannot  be 
decerned  to  remoye  j  because  she  was  infeft,  in  conjunct  fee  with  her  husband, 
long  before  the  comprising.  It  was  replied.  That,  notwithstanding  of  the  alle- 
geance,  yet  the  same  ought  to  be  repelled ;  because  the  said  apprising  was  bodi 
led  against  her  and  her  husband,  upon  bond  subscribed  by  them  both  ;  and  &r« 
ther,  she  has  compeared  judiciaUy  before  the  bailie  and  clerk  of  Edinburgh,  and 
ratified  the  said  bond  and  comprising,  and  the  Lords'  allowance  on  the  back, 
and  infeftment  to  follow  thereupon.  To  the  which  it  was  answered.  That  the 
exception  stands  relevant,  notwithstanding  of  the  renly ;  because  a  ratification 
made  by  her,  stante  matrimonioy  not  being  subscribea  byr  her,  nor  by  two  nota- 
ries at  ner  command,  is  null.    Which  duply  the  Lords  found  relevant 

Page  266. 


>85.    Fehruani  3.    James  Iknes,  Donatar  to  the  Escheat  of  James  Douglas, 

against  Douglas's  Debtor. 

James  Innes,  donatar  to  the  escheat  of  the  late  James  Douglas,  pursues,  in  a 
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Special  declarator,  a  debtor  to  the  rebel,  for  the  sum  of  500  merks.  It  was  al- 
leged by  the  debtor,  That,  he  being  cautioner  for  the  rebel  before  his  rebellion, 
and  being  distressed  by  registration  of  his  bond  before  his  escheat  was  disponed 
*"  to  the  pursuer,  he  ought  to  have  compensation  allowed,  of  the  sum  in  his  oond, 
for  relief.    To  the  which  it  was  replied.  That  the  king  was  not  subject  to  com- 

Eensate :  except  the  debtor  had  been  distressed,  and  paid  the  debt,  as  cautioner, 
efore  the  rebellion ;  at  the  least,  before  the  gift  and  general  declarator.    The 
Lords  sustained  compensation. 

Page  30. 


1635.    February  10.    Lord  Balc arras  against  The  LAiRb  of  Ardross  [or 

Cardross.] 

In  reductions  of  rights,  the  Lords  sometimes  reduce  the  rights  from  the  be* 
ginning,  sometimes  a  tempore  litis  contestatcPy  according ,  to  their  arbitrament, 
and  as  they  find  the  party,  defender,  to  have  been  in  bona  vel  mala  fide.  So,  in 
the  reduction  pursued  by  my  Lord  Balcarras  against  the  Laird  of  Ardross,  of  a 
bond  and  tack  of  teinds  made  by  his  father  to  umquhUe  Sir  William  Scott,  in  lee- 
to  a^gritudiniSf-^the  Lords  reduced  the  bond  and  tack  a  tempore  litis  contestatie. 

Page  188. 


1635.    February  11.    Mr  William  Kerr  against  Forstth  of  Dykes. 

Where  a  summons  of  improbation  is  only  intented  of  a  writ,  containing  no 
reduction  or  reasons  of  annulling  the  said  writ,  the  Lords  will  not  suffer  the 
party,  pursuer  of  the  improbation,  in  case  he  succumb  in  the  improbation,  to 
object  nullity  against  the  said  writ,  taken  to  be  improven  $  but  suffered  him  to 
pass  from  the  summons  of  improbation,  and  to  libel  a  new  summons  upon  the 
nullity. 

Page  929. 


16.55.    February  13.        Crawford  against  The  Laird  of  Kilbirkie. 

If  two  or  more  cautioners  be  bound,  each  one  to  relieve  other,  pro  rata^  and 
one  of  them  be  compelled  to  pay  the  debt,  he  will  not  only  get  relief  of  the 
cautioner,  of  the  principal  sum  pro  rata,  but  also  of  the  annualrent  due  to  turn 
since  his  distress. 

Page  96. 


1635.    February  13.        — — — —  against  Seaton. 
A  DECREET  obtained  against  three  executors  must  divide,  albeit  diligence  of 


^ 


850  AUCHINLECK.  1686. 

hormng  be  used  against  the  other  two,  except  the  pursuer  allege  that  the  third 
executor  iptromitted  with  as  much  as  might  pay  the  pursuer. 

Pc^e  78. 


1635.    February  16.    Hepburn  against  His  Motheb  and  His  Brother's  Win. 

Action  is  sustained  at  the  instance  of  an  apparent  heir  against  liferenters,  for 
a  modification  for  his  aliment,  albeit  he  be  not  served  heir. — Hepburn^  Son  and 
Apparent  Heir  to  Sir  Robert  Hepbam  of  Barefbott^  against  his  Mother  and 
Brother^s  Wife^  Liferenters  of  all  his  Father's  and  Brother's  Estate  betwixt 
them. 

Page  6. 


iGSd  [or  1693.]    February  15.    The  Earl  of  Kinohorn  against  George 

Strang. 

'  After  an  incident  is  used  for  proving  of  an  exception,  and  the  haill  terms 
theiceof  outrun^  the  Lords  grant  no  farther  term,  but  hold  the  cause  concluded, 
and  give  a  short  day  to  the  parties  to  see  the  process  in  the  clerk's  hands,  that, 
if  the  defender  have  an^  thing  to  produce  he  maj  do  it  in  that  space  ;  at  the 
which  day  the  Lords  will  advise  the  process. 

Page  174- 


16S5»    February  \%  Lindsat  against  Blaie. 

HottsoNQ,  upcKi  letters  conform,  where  the  charge  is  special,  sustained,  no^ 
withstanding  of  the  Act  of  Parliament,  Ja.  VI,  Par.  12,  cap.  140 ;  especially 
where  the  Jp^rty  charged  has  been  in  use  of  payment  of  the  duty  charged  for ; 
but  prejudice  to  the  party  charged,  to  reduce  the  homing  prout  dejure. 

Page  89. 


1$30»    Fkbruary  97^    Maraarsv  Atton  against  ■■■.■■      Watson,  BeMct 

of  David  Ayton  of  Kinglassie. 


In  a  contract  of  marriage,  passed  betwixt  Mr  David  Avton  of  King}asffl6b 
on  tbe  m»  part,  and  Captain  Andrew  Watson  and  his  aaughter,  thereafter 
spouse  to  the  said  Mr  David,  on  the  other  part,  the  said  Csmtain  Andrew  was 
obliged  to  content  and  pay  in  tocher  with  his  daughter,  the  sum  of  10,000 
merks,  at  Whitsunday  after  the  marriage ;  and  the  said  Mr  David  was  obliged, 
at  the  receipt  of  the  last  5()00  mtf  ks,  to  employ  the  same  upon  land  or  annusd* 
rent,  to  himself  and  his  future  spouse,  and  the  heirs  to  be  gotten  betwixt  them ; 
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which  failing,  to  the  said  Mt*  David  bis  heirs  Whatsomever.  The  Bdm  of  the  tocb^ 
contracted  by  the  said  Captain  Andrew  bore  annualrent.  After  the  term  of  pay- 
ment, Mr  David  contracted  a  lingering  disease,  and,  about  six  weeks  before  his 
death,  he  makes  an  assignation  of  the  said  dOOO  merks  of  tocher,  resting  un- 
paid thereof ;  3000  merks  to  his  wife,  and  2000  merks  to  his  sister  Margaret 
Ayton  her  bairns ;  which  Margaret,  after  her  brother's  decease,  being  served 
heir  to  her  brother,  intents  a  reduction  of  this  assignation  of  SOOO  merks  made 
by  her  brother  to  his  wife,  as  done  in  lecto  cegritudinis^  in  prejudice  of  the  heir. 
It  was  excepted.  That  notwithstanding  of  the  destination  Contained  in  the  con** 
tract,  vet,  the  sum  not  being  employed,  remained  still  moveable,  and  might 
have  fallen  under  escheat }  in  respect  whereof,  he  might  have  disponed  there- 
upon by  testament  or  assignation,  as  he  pleased,  etiam  in  lecto  cegritudinu. 
Whereunto  it  was  replied.  That  albeit  it  remained  moveable,  yet  the  obUge- 
ment  contained  in  the  contract  could  not  be  altered  on  his  death-bed,  in  preju- 
dice of  the  heir.  Which  exception  tlie  Lords  repelled,  in  respect  of  the  reply. 


16S5.    March  24«    Gordon  of  Tulluchandie  agcunst  Margaret  and  Anna 

Keiths,  and  their  Husbands  for  their  Interests. 

Daughters,  after  marriage  out  of  their  mother's  house  and  good-father's 
house,  without  consent  of  their  mother,  cannot  be  pursued  for  their  aliment 
bestowed  upon  them  before  their  marriage  ;  for  it  were  hard  to  deceive  their 
husband  ofa  part  of  their  tocher  by  this  action. 

Page  9. 


IGSS.    March  94i.    Lord  Tester  against  The  Laird  of  Innerwick. 

A  BOND  being  comprised^  ihe  eomBmef  saay  use  charges  thereupon,  sum- 
marily, against  the  granter  of  the  bond,  as  well  as  if  he  were  made  assignee  to 

the  bond. 

Page  18. 


I6a5#    Jubf  S*    Oeobq3  Mitcrelsok,  Chirurgeon  in  Edinburgh,  against  Eli- 

sabeth  Moubrat. 

A  ratification  made  by  a  wife,  stante  matrimanio,  of  a  comprising  of  a  te- 
nement of  landt  wherein  she  was  infeft  in  conjunct  fee,  deduced  against  her  and 
her  kusbandy  for  a  sum  contained  in  a  bond  made  and  subscribed  by  her  hus- 
band and  her,  stanie  9iia/ri9Roma,~-which  ratification  was  made  judicially  before 
a  biilie  in  Edmburgh,  in  a  court,  and  subscribed  by  the  town-derk,-'— was  mtU, 
because  it  was  not  subscribed  by  the  wife  herself. 

Page  269. 
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1635.    December  9*      lEtARLofRoTUEs  against  Ijeslie. 


A  DECREET-ARBiTRAL,  at  the  iustaiice  of  the  Earl  of  Rothes  against 


Leslie^  which  was  both  written  and  subscribed  by  the  judge  thereof  without  anj 
witnesses,  is  sustained  by  the  Lords.  Poffe  62. 


1635.    December  IJ.        Yeaman  against 


An  act  of  Court,  before  a  bailie,  not  obligatory  after  thirty-six  years,  unless 
something  have  followed  upon  the  Act  to  qualify  the  acknowledgment  of  that  act 
by  the  defender.  2rf  MS.  Page  S. 


1656.    January  16.        Jackson  against  Rutherfoord. 

A  charge  of  homing,  executed  at  the  rebel's  dwelling-house,  not  designing 
the  dwelling-house,  is  found  null  by  way  of  exception.  ^ 

2rf  MS.  Page  9R 


1636.    January  19.    Watson  against  Robert  Mackalat. 

If  a  curiality  be  not  pursued  by  the  husband,lior  possessed  after  the  heretrix  his 
spouse  deceases,  but  [he]  has  suffered  the  heir,  or  the  singular  successor  to  whom 
the  heir  disponed  the  right  of  the  lands,  to  bruik  and  piossess  the  same  all  the 
days  of  the  husband's  li^time,  unquarrelled,— >the  executors  of  the  husband  may 
not,  after  his  decease,  move  action  against  the  heir  or  singular  successor,  for 
die  maills  and  duties  of  the  lands,  as  due  to  the  defunct  by  tiie  curiality. 

^d  MS.  Page  40. 


1636.    January  19.    Violet  Layng  against  The  Laird  of  Haddow. 

In  an  action  of  reduction  pursued  by  Violet  Layng,  relict  of  the  deceased  Mr 
Thomas  Garden,  minister  of  Tarves,  for  reducing  of  a  decreet  reductive^  ob- 
tained at  the  instance  of  the  Laird  of  Haddow  against  Gordon  of  TuUialt,  for  re- 
ducing of  his  infeftment,  because  it  was  not  leasom  to  Tqllialt  to  dispone  die 
said  lands,  or  any  part  thereof,  without  consent  of  the  superior ;  which  infeftt- 
ment  was  reduced  for  not-production,  and  all  the  subaltern  infeftments  per  con- 
sequentiam  ;  which  decreet  being  craved  to  be  reduced,  by  reason  the  said  re- 
lict was  ready  to  produce  her  right,  and  dispute  against  the  reason  of  the  first 
reduction ; — ^it  was  alleged  by  Haddow,  that  the  reUct's  summons  of  reduction 
was  not  relevant  nor  formal,  because  she  calls  not  for  production  of  the  first 
summons  of  reduction,  coataining  the  reasons.  To  the  which  it  was  answered, 
That  she  had  no  reason  to  call  for  that  summons  ;  because,  in  ^decreets  of  re- 
duction for  not-production,  the  clerk  inserts  not  the  reasons  libelled  in  the  sum- 
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mons ;  but  when  such  decreets  are  craved  to  be  reduced,  the  clerks  are  dealt 
with  to  produce  the  said  summons.  The  Lords  sustained  the  summons  of  re- 
duction, and  reponed  the  pursuer  to  dispute  upon  the  reasons  contained  in  the 
first  summons,  which  the  clerk  of  the  process  is  ordained  to  produce. 

2d  MS.  Page  184. 


1636.    February  10.    Mr  Alexander  Home  against  The  Laird  of  Lakgtoun. 

In  a  declarator-general,  pursued  by  Mr  Alexander  Home,  of  the  escheat  of 
Sir  Alexander  Home,  apparent  heir  of  Manderstoun,-— compears  the  Laird  of 
L«angtoun,  one  of  Sir  Alexander's  creditors,  and  alleges,  No  declarator ;  because 
the  gift  is  taken  to  the  rebel's  behoof,  the  donatar  being  no  creditor  himself. 
To  the  which  it  was  replied.  That  he  is  a  creditor,  in  so  far  as  he  is  cautioner 
to  the  rebel,  in  a  contract  containing  the  sum  of  6000  merks,  to  Peter  Home  of 
Harcarse  ;  which  contract  the  said  Peter  had  registrate,  and  served  inhibition 
thereupon  against  the  said  donatar.  To  the  which  it  was  answered.  That  the 
8£ud  Peter  Home  was  in  possession  of  the  lands  of  Gomdcowden  for  his  annual- 
rent,  and  the  donatar  is  not  charged  nor  distressed  for  the  principal  sum^  The 
Lords  found  the  registration  of  the  contract  and  inhibition  a  sufficient  distress.. 

M  MS.  Page  63. 


1636.    February  l6i    Williakt  Fairlie  against  James  Johnstoun. 

William  Fairlie,  son  to  the  deceased  Sir  William  Fairlie,  having  arrested 
the  corns  of  the  deceased  David  Bickertoun,  his  tenant,  of  certain  acres  in 
Leith,  for  payment  to  him  of  his  farms,  crops  1634  and  1635,  pursues  James 
Johnstoun,  in  whose  corn-yard  the  said  defunct  his  corns  were  set,  to  make  the 
said  arrested  corns  forthcoming.  It  is  alleged  for  the  defender.  That  he  is  con- 
firmed executor  to  the  defunct,  as  creditor,  and  has  just  cause  of  retention  of 
the  corns  for  payment  of  his  debt.  To  the  which  it  is  replied.  That  the  pursuer, 
as  dominus  Jimdi,  ought  to  be  preferred  to  all  other  creditors.  The  Lords 
preferred  the  pursuer  to  the  last  year's  farms ;  and,  for  the  farms  1634,  ordained 
the  master  of  the  ground  to  come  in,  pro  rata,  with  the  defunct's  creditors;  for 
the  master  of  the  grounds  has  no  other  privilege  nor  other  creditors,  but  for  the 
last  year'a  crop.  2d  MS.  Page  16. 


1636.    February  18.    Adam  Whytfoord  against  The  Tenants  of  Blaquhan. 

Adam  Whytfoord,  having  comprised  the  lunds  of  Blaquhan,  and  having  arrest* 
ed  the  maiils  and  duties,  pursues  the  tenants  -to  make  the  arrested  farms  furth- 
coming, and  concludes  his  summons,  not  only  to  make  the  arrested  farms  furth* 
coming,  but,  as  compriser  of  the  said  lands,  to  hear  and  see  themselves  decerned 
to  make  payment  to  him  of  their  farms  yearly,  in  time  coming,  the  terms  of  pay- 
ment being  bypast.  The  Lords  decerned  the  farms  arrested  to  be  made  furth- 
coming to  the  pursuer ;  as*  also  declared,  that,  so  long  as  they  occupied  the  said. 
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Unds,  they  should  be  subject  in  payment  to  the  pursuer :  but  that  no  execution 
should  follow  upon  this  declarator  of  the  pursuer's  right,  by  letters  of  horning 
or  poindingi  unless  particular  decreets  were,  in  time  coming,  obtained  against 
the  tenants.  ^d  MS*  Page  16. 


1636.    March  Z.    The  Eari^  of  Tulliebarden  against  Alexander  Fleming 

of  MONES. 

Patrick,  now  Earl  of  Tulliebarden,  assignee  constituted  by  the  deceased 
William,  Earl  of  Tulliebarden,  his  brother,  in  and  to  the  reversions  granted  by 
the  vassals  of  Atholl,  pursues  Alexander  Fleming  of  Mones,  for  exhibition  of 
two  contracts,  containing  the  reversions  of  certain  lands;  wadset  to  the  said 
Alexander,  to  the  effect  the  pursuer  might  have  the  transumpts  of  them.  It 
was  alleged  by  the  defender.  That  no  process  could  pass  upon  the  assignation 
made  to  the  pursuer,  because  the  same  is  not  registrate,  conform  to  the  Act  of 
Parliament.  To  the  which  it  was  replied,  That  the  foresaid  allegeance  ought 
to  be  repelled,  in  respect  of  the  disposition. produced,  made  by  the  deceased 
William  Earl  of  Tulliebarden  to  the  pursuer,  of  the  haill  earldom  of  Atholl, 
containing  a  procuratory  of  resignation  and  an  assignation  to  all  reversions ; 
which  disposition,  whether  registrate  or  unregistrate,  is  sufficient  to  the  pur- 
suer to  crave  exhibition  of  the  contracts  containing  the  reversions ;  specially 
against  the  defender,  granter  of  the  said  reversions,  who  had  no  other  right 
to  the  wadset  lands  but  proceeding  upon  the  said  contracts,  containing  the  re- 
versions ;  and  no  other  assignee,  except  the  pursuer,  pretends  right  to  the  said 
reversions.    The  Lords  repelled  the  allegeance,  and  decerned  exhibition* 

2rf  MS.  Page  81. 


1636.    March  10.    Lajdt  Dontpace  against  The  Laird  of  Lowriestoun  and 

Sir  John  Carnegie. 

Where  lands  are  disponed  in  liferent  to  a  woman,  and  the  disponeris  obliged 
to  warrant  the  lands  to  be  worth  so  much  in  rental,-^if  the  lands  fail  afterwards, 
and  the  disponer  be  pursued  for  warrandice  of  the  rental  contained  in  the 
disposition ;  if  he  be  able  to  prove  that  the  lands  paid  that  duty  ten  years  bef<m 
the  disposition,  and  divers  years  after  the  same,  he  will  be  absolved  from  the 
warrandice.  2rf  MS.  Page  «18. 


1636.    March  15.         Margaret  Scott  against  Eliot  of  Stobs. 

Margaret  Scott,  having  comprised  from  Archibald  Eliot,  son  to  Gilbert  Eliot 
of  Burgh,  the  lands  of  Over  and  Nether  Jedburgh,  charges  Gilbert  Eliot  of  Stobs, 
superior  of  the  said  comprised  lands,  to  infeft  her,  conform  to  her  comprising* 
The  superior  suspends :  The  first  reason  is,  that  tiie  superior  was  infeft  in  t£s 


^%. 
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priqperty  of  thir  lands  himself,  holden  of  the  Lord  of  Jedburgh.  This  reason 
was  repelled,  hoc  loco^  and  the  letters  found  orderly  proceeded  against  the  supe- 
rior, for  infefting  of  the  conipriser,  reserving^  to  him  to  dispute  his  right  of  pro- 
perty when  the  compriser  should  pursue  for  the  maiUs  and  duties.  The  other  rea- 
son of  suspension  is.  That  the  superior  should  be  paid  of  a  year's  duty.  To  the 
which  it  was  answered  by  the  compriser,  charger.  That  she  could  not  pay  a 
year's  duty  presently,  because  the  lands  were  bruiked  by  the  good-dame  of  him 
from  whom  the  same  were  comprised,  by  her  right  of  liferent ;  and,  till  the  time  of 
her  decease,  the  compriser  could  get  no  intromission  with  the  rents  of  the 
lands,  so  that,  until  then,  her  comprising  would  be  unprofitable.  The  Lords  found 
the  letters  orderly  proceeded  against  the  superior,  and  suspended  the  pay- 
ment of  the  year's  duty  to  the  superior  till  the  hferenter's  decease,  the  cluur- 
ger  finding  caution  after  the  liferenter's  decease  to  pay  the  year's  duty  to  the 
superior. 

2d  MS.  Page  36. 


1636.     March  VJ.    James  Home  of  Coldingknowes  against  Anna  and  Jean 

Home,  and  the  Lords  Doun  and  Maitland. 

In  an  action  of  transferring  pursued  by  James  Home  of  Coldingknowes  against 
Dames  Anna  and  Jean  Homes,  and  the  Lords  Doun  and  Maitland,  their  spouses, 
for  their  interests, — ^for  transferring  of  the  contract  of  tailyie  made  betwixt  the 
deceased  Alexander  Earl  of  Home,  their  father,  and  the  deceased  Sir  John  and 
Sir  James  Homes  of  Coldingknowes,  against  the  said  ladies  and  their  spouses 
passive, — ^it  was  alleged,  dilatorie.  That  the  summons,  since  the  first  execution, 
was  eiked.  It  was  answered,  That  the  defender's  procurator  had  seen  the  sum- 
mons since  they  were  eiked.  Which  dilator  was  repelled.  2do.  The  said  sum- 
mons, whereby  the  said  ladies  were  charged  to  enter  heir  to  their  brother  and 
father,  was  cut,  and  a  new  sheet  put  in  above  the  signet,  whereby  the  charge  was 
vitiated ;  which  cutting  is  forbidden  by  an  Act  of  Sederunt.  It  was  thereto  answer- 
ed. That  the  charge  did  agree  with  the  warrant  of  the  signet  y,  and  the  said  sheet 
was  written  over,  for  some  lines  that  had  been  negligently  written  wrong  by  the 
writer ;  and  the  pursuer's  jprocurators  offered  to  m)ide  by  the  verity  of  the  deed, 
both  of  the  summons  ana  executions.  Whereupon  the  writer  and  messenger 
were  both  examined  in  presentia  ;  and  so  this  dilator  was  also  repeUed. 

2rf  MS.  Page  227. 


16S6.     March  23.    Gideon  Fullertoun  against  Fulxertoun. 

John  Fullertoun  of  Kinnaber,  by  contract  of  marriage  betwixt  him  and  Janet 
Lindsay,  his  second  spouse,  obliges  him  and  his  heirs  to  provide  the  heir-male 
to  be  gotten  of  that  marriage  to  4000.merks«  After  this  contract,  he  infefts  his 
son  of  the 'first  marriage,  who  is  his  apparent  heir,  in  liferent,  and  his  oye  in  fise, 
of  his  haill  lands.  After  his  decease,  Gideon  Fullertoun,  heir  procreated  be- 
twixt him  and  the  said  Janet  Lindsay,  pursues  his  father's  eldest  son  of  the  first 
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marriage,  liferenter,  and  his  son  fiar,  as  successor  tUuh  lucratwo  post  centrae- 
turn  debitumj  for  implement  of  the  said  contract  of  marriage.  It  was  allied 
for  the  defender,  That  the  father  could  not  be  convened  as  successor ;  because 
he  succeeds  to  none  of  his  father's  heritage  but  a  bare  liferent ;  and  his  son, 
oye  to  the  goodsire,  could  not  be  convened ;  because,  his  father  being  living,  he 
is  not  alioqtd  successunts.  The  Lords  found  this  sort  of  disposition  sufficient  to 
make  the  father  successor  titulo  lucratwo  post  contractum  dehitum. 

id  MS.  Page  6. 


1636.    March  26.    Jabies^Moubrat  against  David  Sommer.. 

Although,  by  the  law  and  practique  of  this  kingdom,  if  the  wife  die  within 
year  and  day  after  the  marriage,  not  bearing  a  quicK  child,  the  tocher  must  be 
restored  again  to  the  woman's  heirs ;  yet  the  expenses  bestowed  by  the  husband 
upon  his  wife's  entertainment,  clothing,  doctors,  and  apothecaries,  and  funeral, 
should  be  allowed  to  the  husband,  before  he  be  holden  to  restore  the  haiU  tocher. 

id  MS.  Fage  1S8. 


l6S6.    March  29*    The  Earl  of  Galloway  against  Harie  Gordon. 

The  Earl  of  Galloway  comprises  a  mill  from  ,  but  takes  no  infeft- 

ment,  nor  yet  charges  the  superior  to  infeft  him,  for  the  space  of  five  years  after 
the  comprising.  His  debtor's  son,  after  the  comprising,  dispones  the  mill  to 
Harie  Gordon  of  Kilsture,  who  obtains  possession,  and  uplifts  the  duties  from 
the  tenants  by  the  space  of  two  or  three  years.  In  the  meantime  the  Earl  ^ 
Galloway  pursues  the  tenants  to  pay  their  duties  to  him,  and  to  misken  Harie 
Gordon  for  the  crop  1635.  They  suspend  upon  double  poinding.  Harie  Gcwdoa 
alleges,  That  he  ought  to  be  answered,  as  having  best  right,  by  virtue  of  his  in^ 
feflment  clad  with  divers  years'  possession.  The  Earl  cu  Galloway  alleges  him 
to  have  best  right,  as  having  comprised  the  mill  before  the  other  was  infeft} 
and  the  common  debtor  could  make  no  voluntary  disposition  in  prejudice  of  him 
who  had  comprised  the  lands  before ;  by  the  which  the  disponer  was  denuded 
of  all  right  that  was  in  his  person.  The  Lords  preferred  the  infefiment  clad  with 
possession  to  the  comprising  whereupon  no  infeflment  nor  charge  to  the  supenor 
nad  followed  by  the  space  of  five  years. 

id  MS.  Page  91. 


I6d6.    July  IS.        John  Halieburton  against  John  Paterson. 

Halieburton,  minister  of  Kinneill,  having  gotten  designed  to  him  a  croft  of  to" 
pertaining  to  Mr  John  Paterson,  and  holden  by  him  of  a  chaplainry ;  and  beuig 
charged  to  remove  therefrom,  suspends,  alleging.  That  his  croft  could  not  be  de- 
signed for  a  part  of  the  minister's  glebe  i  because,  by  Act  of  Parliament  Ja.  VIi 
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Par.  13»  cap.  165,  first,  the  vicars',  parson8%  abbots',  friars',  priors'  lands,  and  last, 
all  other  kirk  lands,  are  appointed  to  be  designed ;  and  he  offered  him  to  prove,  that 
there  is  bothpriors'  and  bishops'  lands  witnin  the  parish,  which  ought  first  to  be 
designed.  To  the  which  it  was  answered,  That  the  alleged  bishops'  and  priors' 
lands  ly  two  miles  distant  from  the  kirk,  and  so  could  not  be  commodious  for 
the  minister.  The  Lords  would  not  transgress  the  order  set  down  by  the  Act 
of  Parliament ;  but  found  the  reason  of  suspension  relevant. 

2d  MS.  Page  90. 


1636.    July  13.  Doctor  Lamond  against  Bennet. 

Doctor  Lamond,  minister  of  Markinch, — Shaving  designed  to  him,  for  a  part 
of  his  glebe  which  he  wanted,  certain  yards,  and  a  mire  or  meadow  lying  adja- 
cent to  the  glebe,  set  in  the  feu  by  the  vicar, — pursues  removing  from  the  said 
yards  and  meadow  against  Bennet,  notary  in  Kirkaldie,  heritor  thereof.  It  is 
alleged  by  the  said  Bennet,  That  he  cannot  be  decerned  to  remove  therefrom ; 
because  the  same  is  no  arable  ground.  The  Lords  repelled  the  allegeance  j  be- 
cause the  Act  of  Parliament  makes  ho  mention  of  arable  lands,  but  of  kirklands, 
Ja.  VI,  Par.  3,  cap.  48. 

id  MS.  Page  90. 


1636.    Juh/  90.    Lord  Torthorrell  against  The  Earl  of  Quenisberrie. 

In  an  action  pursued  by  the  Lord  Torthorrell  against  the  Earl  of  Quenisberrie, 
the  said  Earl,  defender,  craved  a  protestation,  and  summoned  the  pursuer  to  in* 
sist,  with  certification  he  should  not  be  heard  hereafter.  The  pursuer  takes  a  day 
to  insist.  At  the  said  day  the  certification  is  craved,  and  the  pursuer's  procu* 
rators  passed  from  their  compearance.  The  Lords  granted  the  certification 
against  the  pursuer  compearing ;  because  he  had  taken  a  day  to  insist,  and  the 
nature  of  this  action  was  such,  as  it  had  no  other  litiscontestation  but  certified* 
tton  that  he  should  never  be  heard  thereafter. 

2rf  MS.  Page  184t 


1636.     December  16.     The  Laird  of  Haplakd  against  The  Tenants  of 

Halket. 

The  Laird  of  Hapland,  heritor  of  the  seventh  part  of  the  lands  of  Halket, 
bruiked  by  the  tenant  pro  indivisOf  with  the  other  six  parts  pertaining  heritably 
to  the  Laird  of  Robertland,  pursues  the  tenants  to  pay  him  such  yearly  duties  and 
interest  pro  rata,  for  his  seventh  part,  as  they  had  paid  to  Robertland  for  his  other 
six  parts,  and  to  take  from  him  the  like  tacks  or  rentals,  seeing  they  bruiked  the 
whole  pro  indiviso.    To  the  which  it  was  answered  for  the  tenants,  That  the 
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Gcmclusion  of  the  Bummdns  could  not  be  sustained  agakist  them ;  because  they 
bruiked  the  whole  pro  indiviso  ;  and,  while  the  lands  be  divided,  they  cannot  be 
compelled  by  law  to  take  new  tacks  from  Hapland,  or  nay  any  greater  duty  or 
interest  to  him  nor  they  were  in  use  to  pay  before.  To  tne  which  it  was  replxed» 
That,  seeing  they  labour  his  seventh  part,  pro  huHvisOf  with  the  rest,  they  ougbt 
to  pay  to  him  the  like  duty  and  interest,  pro  rata,  as  they  pay  for  the  other  six 

Earts,  and  to  take  such  tacks  or  rentals  for  the  like  proportional  interest  as  they 
ave  paid  to  Robertland  j  or  otherwise  his  lands  might  be  made  unprofitable  to 
him.    The  Lords  repelled  the  exception,  and  sustained  the  conclusion  of  the 

summons. 

2rf  MS.  Page  IS?. 


1636.    December  10.    John  Stewart  against  James  Douglas. 

James  Douglas  in  Moncktounhall  having  obtained  decreet  against  John  Stew- 
art, messenger,  for  payment  of  a  certain  sum  of  money  for  ale  furnished  to  the 
said  George  his  house,  this  decreet  is  suspended,  and  craved  to  be  reduced,  upon 
this  reason,  that  Jean  Hamilton,  spouse  to  the  suspender,  to  whom  the  said  ale 
was  furnished,  was  publicly  inhibited  to  contract  any  debts  without  her  husband's 
knowledge  and  consent ;  and  the  lieges  being  inhibited,  the  said  James  Douglas, 
charger,  was  in  malajide  to  furnish  her  ale  or  any  other  thing  without  her  hus- 
band's knowledge  and  consent.  To  the  which  it  was  answered.  That  the  ale 
was  all  furnished  to  the  suspender's  own  house  for  aliment  to  himself  and  his  family 
and  four  boarders ;  and  so,  his  wife  cohabiting  with  him  notwithstanding  of  the 
said  inhibition,  he  ought  to  make  payment  of  the  said  ale  furnished,  as  said  is. 
The  Lords  assoil3ded  from  the  reduction,  and  found  the  letters  orderly  pro- 
ceeded, in  respect  the  wife  cohabited  with  her  husband,  and  used  to  keep  her 
house  and  boarders  as  she  was  in  use  to  do  before  the  inhibition. 

2rf  MS.  Page  121. 


1637.    January  VJ.    The  Earl  of  Home's  Cb£I>itors  against  His  Mother 

and  Executors. 

In  an  action  of  reduction  pursued,  by  the  deceased  James  Earl  of  Home's 
creditors  against  his  mother  and  executors,  for  reduction  of  certain  bonds  and 
discbarges  libelled,  as  being  given  in  lecto  cegritudiniSy  and  of  all  other  bonds 
in  general  made  by  him  at  that  time ; — it  was  alleged  by  the  defender,  TTiat 
this  general  clause  could  not  be  sustained,  nor  could  certification  be  granted 
thereupon,  as  is  usud  in  improbations ;  but  all  the  writd  called  for  to  be  pro- 
duced and  reduced  should  be  condescended  upon  in  the  libel.  The  Lords  re- 
fused to  grant  certification  upon  this  general  clause. 

^  MS.  Page  SOS. 
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1637.    January  SO.    Kob£RT  Greib  of  Barjarg  against  The  Laird  of  Close- 
burn. 

Robert  Greir  of  Baijarg  charges  the  Laird  of  Closeburn  to  enter  and  receive 
him  vassal  to  the  twenty^shiUing  land  of  Rackhill,  whereof  the  Laird  of  Close- 
bum  was  superior,  whereupon  he  had  obtained  adjudication  against  the  heirs  of 
the  deceased  Thomas  Greir,  his  brother.  Closeburn  suspends,  alleging,  That 
he  ought  to  have  a  year's  duty,  seeing  the  land  is  transmitted  to  a  stran- 
ger by  adjudication  as  by  comprising,  and  par  est  ratio  in  the  one  as  in  the 
other.  To  the  which  it  was  answered.  That,  by  Act  of  Parliament,  com- 
prisers  are  ordained  to  pay  a  year's  duty,  which  is  not  ordained  in  the  Act  anent 
adjudications.  The  Lords  found  the  letters  orderly  proceeded  ;  and  declared 
that  they  could  not  exceed  the  Act  of  Parliament. 

2d  MS.  Page  9. 


I6d7«    January  31.     Mackdouoall  against  EIatherine  Veatch. 

Mackdouoall  pursues  Katherine  Veatch  for  a  tack-duty  contained  in  a  con- 
tract passed  betwixt  them.  It  was  alleged  by  the  defender.  That  the  contract 
is  null,  being  subscribed  by  two  notaries  for  her,  seeing  she  could  write  herself. 
It  was  replied.  Ought  to  be  repelled,  in  respect  of  the  contract  subscribed  by 
two  notaries  at  her  command,  alleging  to  them  that  she  could  not  write ;  seeing, 
by  virtue  of  the  said  contract,  she  had  bruiked  the  lands  sinsyne,  and  by  no 
other  valid  title,  and  there  might  have  been  sundry  impediments  at  that  time 
why  she  could  not  write  hersel^^  The  Lords  repdled  the  exception,  in  respect 
of  the  reply. 

«rf  MS.  Page  225. 


l6S7*    February  8.    Thomas  Mubehead  against  William  Lawsok. 

Thomas  Murehead,  factor  for  a  merchant  in  Midleburgh,  pursues  William 
Lawson,  merchant  in  Glasgow,  for  payment  of  a  certain  sum  addebted  by  the 
said  William  to  one  Abraham  Sawyer,  whereunto  the  merchant  in  Midleburgh  is 
made  assignee.  It  was  alleged.  No  process  could  pass  at  the  father's  instance ; 
because,  albeit  he  be  factor  to  the  merchant  in  Midleburgh  to  pursue  other  cre- 
ditors, yet  he  produces  no  power  from  the  said  merchant  to  pursue  this  debt. 
To  the  which  it  is  answered.  Ought  to  be  repelled  in  respect  of  the  summons, 
which  is  pursued  not  only  by  the  factor,  but  at  the  instance  of  the  party  himself 
constituent ;  and  the  factor  offered  caution  to  warrant  the  defender  at  all  hands. 
Whereunto  it  was  answered.  That  the  factor  could  not  pursue  for  a  stranger 
without  a  powier,  neither  could  the  factor  compear  for  a  stranger  without  a 
mandate.  The  Lojds  sustained  the  pursuit  at  the  factor's  instance :  he  finding 
caution ;  before  sentence,  to  report  a  sufficient  procuratory  from  the  party. 

8rf  MS.  Page  88. 


S66  AUCHINLECK.  1657- 


1637.    February  9.    Captain  Ooilvie  against  Thomas  Scott, 

In  a  contract  or  charter-party  made  betwixt  Captain  William  O^vie  and 
James  Ogilvie»  his  brother,  on  the  one  part,  and  Thomas  Scott,  skipper  in  Dundee, 
on  the  other  part,  whereby  the  said  sKipper  hired  his  ship  to  transport  the  said 
captain  and  his  men  to  Buxtiehow,  on  the  Elbe ; — after  their  embarking,  when 
they  were  within  20  leagues  of  the  said  port,  by  a  contrary  tempest  the  ship  and 
men  were  driven  back  and  forced  into  Norway,  where  the  captain  landed  h^ 
men ;  and  because  that  ship  was  leek,  he  freighted  another  ship  in  Norway,  and 
registered  his  charter-party,  and  charges  the  skipper  to  refund  him  die  freight 
and  the  damnage  and  interest  he  had  sustained.  It  was  alleged,  That  thir  failyies 
could  not  be  declared  by  way  of  charge,  but  must  be  pursued  by  an  ordinary 
action.    The  Lords  permitted  the  pursuer  to  turn  his  charge  in  an  ordinary 


action. 


^MS.  Page4S. 


1637*    February  9*    Ma  John  Galbbjiith  against  John  Lennox. 

Mr  John  Galbraith,  minister  at  Bothkenner,  arrests,  in  the  hands  of  John 
Lennox,  elder,  of  Bumshogle,  the  sum  of  800  merks,  less  or  more,  addebted  by 
him  to  Andrew  Galbraith,  debtor  to  the  said  Mr  John  in  a  certain  sum  of  mo- 
ney ;  and  obtains  decreet  before  the  sheriff  of  Stirling,  to  make  the  sum  forth* 
coming,  upon  the  said  John  Lennox  his  confession,  viz.  that  he  was  addebted  in 
no  other  sums  of  money  to  the  said  Andrew  Galbraith  but  in  the  sum  of  800 
merks,  promitted  by  the  said  John  Lennox  to  the  said  Andrew,  in  tocher-good 
with  his  daughter,  spouse  to  the  said  Andrew,  conform  to  a  contract  of  marriage : 
whereby  the  said  sum  is  appointed  to  be  employed  for  annualrent  to  his  daugh« 
ter  and  her  spouse,  and  the  heirs  to  be  gotten  betwixt  them ;  which  failing,  the 
half  of  the  tocher  to  return  to  John  Lennox  younger,  brother  to  the  said  daughter. 
This  decreet  of  the  sheriff's  is  suspended  upon  iniquity,  as  giyen  unjustly,  de- 
cerning simply  John  Lennox  to  make  forthcoming  the  said  tocher-good  to  the 
pursuer ;  whereas  he  should  haye  been  decerned  only  conform  to  the  contract  of 
marriage,  and  his  confession  relatiye  thereto.  The  Lords  found  the  letters  or- 
derly proceeded  ;  the  minister  finding  caution  to  make  the  sum  to  be  receiyed  by 
him  forthcoming  to  the  said  Janet  Lennox  and  her  brother,  conform  to  the  con« 
tract  of  marriage. 

^MS.  Page4Q. 


I6S7.    February  13.  ■   against  Patrick  Hepburn. 

Patrick  Hepburn,  son  to  the  deceased  George  Hepburn,  and  oye  to  the  de- 
ceased Patrick  Hepburn  of  New-milns,  is  pursued  as  lawfully  charged  to  enter 
heir  to  his  father  and  goodsire,  for  implement  of  the  contract  of  marriage  pass* 
ed  betwixt  his  father  and  mother.    He  renounces  to  be  heir  to  his  goodsire,  and 
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alleges^  That,  by  the  same  contract  of  marriage,  his  father  was  infefl  in  fee  by 
his  goodsire,  and  so  is  not  obliged  to  perform  any  part  of  that  contract  which 
his  goodsire  was  obliged  particularly  to  perform  himself,  and  that  his  father 
could  not  be  thought  successor  to  his  goodsire,  titulo  Izurativo,  because  he jzot 
the  fee  of  the  land  with  a  great  burden,  and  so  had  the  fee  titido  oneroso.  The 
Lords  repelled  the  allegeance. 

2d  MS.  Page  7- 


1637.    February  22.    Alexander  Home  against  James  Rule. 

James  Rule,  having  comprised  certain  lands  pertaining  to  Alexander  Home, 
son  to  the  Laird  of  Aytoun,  a  declarator  of  redemption  is  piusued  by  the  said 
Alexander  against  the  said  James  Rule,  who  had  intromitted  with  the  duties  of 
the  lands  comprised,  certain  years ;  which  duties,  it  was  alleged,  paid  a  great  part 
of  the  sum  for  the  which  the  lands  were  comprised.  The  parties  being  ordain^ 
ed  to  count  and  reckon,  the  compriser  gives  in,  for  his  charge,  the  principal  sum 
of  £1904,  contained  in  his  bond,  with  £200  of  penalty,  for  the  which  ne  had 
comprised ;  itenif  4^116  of  sheriff-fee ;  itenh  £200  for  expeding  the  comprising: 
which  above  written  sums  he  craved  to  be  his  principal.  Itenij  He  craved  l£e 
ordinary  annualrent  for  the  said  sums,  and  annual  for  annual.  Item^  He  craved 
£1000  of  expenses  for  prosecuting  his  actions  against  the  tenants  for  their  duties 
yearly.  The  Lords  decerned  him  payment  of  his  principal  sum  of  £1904<,  and 
annualrent  for  the  same,  but  refused  to  give  annual  for  annual ;  and,  for  his 
sheriff-fee  and  expenses,  decerned  him  to  have  £200,  which  was  the  penalty  con- 
tained in  his  bond,  but  no  annualrent  for  the  same. 

2d  MS.  Page  57. 


I6S7.    Febmary  24.    Nicol  Cairncrose  against  Pilmure. 

In  an  action  of  double  poinding,  raised  by  Nicol  Cairncrose,  debtor  to  a  rebel, 
against  Pilmure,  creditor  to  the  rebel,  on  the  one  part ;  and  Alexander  Guthrie, 
donatar  to  the  rebel's  escheat,  on  the  other  part :  Pilmure  contends  that  he 
should  be  preferred  to  the  donatar ;  by  reason  he  both  arrested  and  obtained  de» 
creet  thereupon,  before  the  donatar  obtained  the  gift  of  the  rebel's  escheat.  The 
donatar  contended,  that,  from  the  time  of  the  rebellion,  jus  erat  acqtdsitum  do* 
mrno  regi ;  and  no  posterior  diligence  done  by  a  creditor  can  prejudge  the  king 
of  his  casuality.    The  Liords  preferred  the  arrester,  in  respect  of  his  diligence. 

2rf  MS.  Page  16. 


1697.    February  28.    Mr  John  Weymes's  Creditors  against  John  Wetmes, 

his  Son. 

Affirmation  of  a  minor,  that  he  was  major  when  he  knew  himself  to  be  ininor» 
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animo  decipiendi^  is  found  relevant  to  debar  the  'minor  from  restitutioD.  And 
sicklike,  that  he  swear  not  to  come  in  the  contrary  of  the  bond  made  by  faiin»  by 
seeking  to  be  restored,  is  likewise  found  relevant  to  debar  him  from  craving 
restitution.     And  both  these  allegeances  to  be  proven  by  the  minor's  oath« 

id  MS.  Fage  145. 


1637.     March  2.     Geills  Smith  against  Patrick  Hepburn. 

George  Barclay,  for  a  just  debt,  assigns  a  bond  to  his  mother,  Geills  Smith. 
Patrick  Hepburn,  executor  to  the  said  George,  denounces  the  said  bond  to  be 
comprised ;  after  the  date  of  the  said  assignation,  but  before  the  intimation 
thereof;  and,  after  the  intimation  of  the  said  assignation,  comprises  the  said  bond. 
The  assignee  contends,  That  she  has  best  right  to  the  said  bond,  as  having  an 
assignation  thereto  for  a  true  debt  before  the  debt  was  contracted  to  Patrick 
Hepburn ;  and,  before  any  comprising  was  deduced  at  his  instance,  the  aaaignar 
tion  was  lawfully  intimated  to  George  Barclay's  debtors.  It  was  allied  by  Par 
trick  Hepburn,  That  he  has  best  right  to  the  bond,  by  reason  he  had  denounced 
the  same  to  be  comprised,  before  any  intimation  of  the  assignation :  and  seeing  an 
assignation  unintimated  hinders  not  the  cedent  to  make  another  assignation ; 
which,  being  intimated  first,  will  be  preferred  to  the  first  assignation ;  Patrick 
Hepburn  having,  by  his  denunciation,  begun  the  process  of  his  comprising,  and 
thereby  coming  in  place  of  the  cedent,  no  postenor  intimation  could  prejudge 
him.    The  Lords  preferred  the  assignee. 

2d  MS.  Page  38. 


1637.     March  9.    The  IjAIKd  of  IjAwers  against  T>vmbar8. 

Where  there  are  three  heirs  pprtioners,  one  of  them  cannot  be  pursued  by  a 
creditor  to  their  father  in  solidum  for  the  haill  debt,  but  for  her  own  third  part 
thereof;  but  the  whole  three  must  be  summoned  and  discussed  before  action 
can  be  granted  against  any  one  of  the  heirs  portioners. 

2rf  MS.  Page  6. 


1637*    March  15.     James  Brown  against  James  Lani>s. 

James  Brown,  son  to  Mr  NicoU  Brown,  being  a  prodi^  youth,  is  interdicted 
to  Jame&  Brown,  his  uncle.  That  he  shall  make  no  bonds,  nor  contract  debts, 
nor  become  cautioner,  without  consent  of  his  said  uncle.  Hereupon  the  uncle  in- 
tents reduction  of  two  bonds  made  by  the  said  person  interdicted,  to  James 
Lands,  ex  capite  interdictionis.  It  is  alleged  by  the  defender.  That  the  reason  of 
reduction  is  not  relevant ;  because,  albeit  one  interdiction  may  stay  the  person 
interdicted  to  dispone  his  heritage,  yet  it  impedes  not  a  creditor  to  have  execu- 
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tion  againrt  the  debtor  interdicted,  his  peraon  and  moveables.  Which  allegeance 
the  Lords  found  relevant. 

2d  MS.  Pageiaz. 


1637.     March  17.     College  of  Aberdeen  against  The  Laird  of  Mucholl. 

Albeit  a  kirk  of  the  chapter  be  mortified  to  a  college,  yet  the  same  ceases  not 
to  be  member  of  the  chapter ;  and,  therefore,  no  tacks  may  be  set  pertaining  to 
the  kirk  without  consent  of  the  chapter,  albeit  the  said  tacks  be  set  with  consent 
of  the  haill  masters  and  members  of  the  college. 

2d  MS.  Page  49- 


I637.     March  I7.     Captain  Walter  Stewart  against  John  Inglis. 

Captain  Walter  Stewart  arrests,  in  the  hands  of  John  Inglis,  merchant,  cer- 
tain sums  of  money  addebted  by  him  to  Colonel  Stewart ;  and,  by  the  first  sum- 
mons, to  make  the  arrested  gooas  forthcoming,  he  cited  the  said  John  Inglis  ancl 
the  Colonel,  debtor  to  the  said  Captain  Walter,  for  his  interest ;  but,  because  the 
Colonel  was  furth  of  the  country,  he  summons  only  John  Inglis,  by  the  second 
summons,  for  his  interest.  The  Lords  ordained  the  debtor  to  be  summoned  by 
the  second  summons ;  and,  in  the  meantime,  John  Inglis  to  give  his  oath,  in 
case  he  decease,  whereby  the  pursuer  may  lose  his  probation  4  and  thereafter 
the  process  to  sist  till  the  Colonel  be  summoned  pro  secundo. 

2d  MS.  Page  185. 


1637.     March  21  and  25.    The  Earl  of  Tulliebarden  against  John  Robert- 
son. 

Patrick,  Earl  of  Tulliebarden,  having  right,  by  assignation,  to  the  gift  of 
William  Earl  of  TuUiebarden's  escheat  and  Eferent,  first  disponed  to  the  Earl  of 
Annandaill,  pursues  John  Robertson  of  Tenendrie,  for  the  leu-duties  of  Tenen- 
drie,  set  in  feu  by  the  said  deceased  William  Earl  of  Tulliebarden  to  the  de- 
fender's father,  Alexander  Jlobertson  j  or  to  see  the  ground  poinded  for  the 
same.  It  was  alleged  by  the  defender.  That  he  could  not  be  pursued  for  the 
feu-duty  resting  by  his  father  during  his  lifetime  j  but  the  executors  of  his  father 
must  be  pursued  for  the  same.  To  the  which  it  was  answered.  Ought  to  be  re- 
pelled ;  because  he  is  heir  to  his  father,  and  may  be  pursued,  personali  actione, 
for  the  bygone  feu-duty,  or  the  ground  may  be  poinded  for  the  same.  Which 
the  Lords  sustained. — 2lst  March  I6&7. 

Thereafter  it  was  alleged.  No  process,  at  the  pursuer's  instance,  who  is  not  in- 
feft  in  the  lands,  but  has  only  a  disposition  made  to  him  by  umquhUe  William, 
Earl  of  Tulliebarden,  whereupon  no  infeftment  followed.  Whereunto  it  was 
answered,  Ought  to  be  repelled ;  because,  albeit  the  pursuer  be  not  infeft  him- 
self, yet,  in  respect  his  rights  proceed  from  the  disposition  of  Sir  Archibald 

A  a  a 


9tigwan  of  Fiunort,  who  is  Uving,  and  8tandin|f  kifeft  ifl  ^  iind^  «boM  fttf* 
curators  concur  with  the  pursuer ;— the  Lords,  in  respect  of  the  eonoodrse*  avi» 
tained  tho  action.— >4I5/A  March  1637. 

2(/lf5.  Page  97. 
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1687.  March  28.  Robert  Scot,  Youkgee  of  Saltsheills,  against  James  Scot. 

jAMSg  Sc^  floii  of  tiie  flfMond  monri&^to  Robert  Seiot  of  SaltsheiliB^  takes 
tile  gift  of  Ms  fkfhePis  estibeat  atld  lifbrent.  Robert  Seott»  younger  of  SoHsbeitt^ 
eldest  son  of  the  first  marriage,  pursues  reduction  of  the  horning  trhereupoa 
the  gift  df  estheni  and  liferent  is  taken.  The  reason  of  reduction  is.  Because, 
in  the  execution  of  the  horning,  be  ia  chacged  at  his  dwelling-house,  but  there 
is  no  mention  made  that  six  knocks  were  given  by  the  messenger:  likeas, 
the  principal  homing  being  produced,  bears  these  words, — **  after  that  I  had 
knocked  six  knocks  ^'*  but  the  same  is  eiked  to  tbe  laargih  of  the  executtens 
lately,  as  is  alleged,  and  after  the  said  homing  was  registrat  j  which  extract 
bore  not  the  said  words.  To  the  which  it  was  answered.  That  the  hornkig^was 
sufficioit ;  because  it  was  ofiened  to  be  proveil:  by  the-witnesses  insertedj  That 
six  knocks  were  truly  given,  and  these  words  were  written  on  the  miurgin  before 
the  horning  was  presented  to  the  register  ;  which  was  likewise  offisred  to  be 

J  proven  by  th^  keepei'  of  th^  registto'«    Wltich  alt^eiaiice  thtf  Lords  found  ce^ 
evant. 
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1687*    March  28.    The  Lobd  Johmstoun  against  The  Earl  of  Nithisdale. 


of  litiscontestation  made ;  the  Lord  Johnstoun  gave  in  a  bill,  desiring,  tliat,  be« 
fbrei  the  act  was*  extracted^  he  m^httake.up  bis  process,  and  the  defender  Bdi^t 
hate  an  extract  of  the  intc^r loieuton  The 'Earl  contended,  That^  hoe  statu caiumi 
be  behoved  to  have  out  his  act,  and  the  process  to  .remain  in  the  cla*k*4  huidk 
till  the  eondusion-ctf  the  cause.  The  Lords  pefuSed  to  grant  the  desire  of  tb^' 
IXxrd  Joknstoim'sibitt^  in  respect  ef  the  state  of  the  process. 

,     '  drf  JKSi  Page  186* 
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1687*  March  dO«  TadkcAs  Patsihson  agtmstyiaLT^B^  Mtr claaT  of  LEVikoato^. 

TRMf AS  PatehsoQ,  hamg  comprised  the  laeda of  CribblUftw frpm  JobDprtflie^ 
as  lawfully  charged  to  enter  hdr  to  the  diseased  Sbr  Jainfes  Prii^le  of  (Ml^« 
^iels ;  and,  upon'  this  oompiising^  having  charged  Walter  Murray  idfif  ;Levki^ 
ston,  superior  of  the  said  lands,  to  ififeft  hiBh*<*-be  Mq^rads^  i^>Oq  this  raasMi 
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Tb«t  b6i  being  wiperiort  oufi^t  to  Jbav«  »  y^ar**  dut^  for  his  wtry.  *  iAgwwjt  tfa? 

WQUAlraiit  of  the  prUidpai  0um  of  ^00  in^ks»  £:>r  tbe  which  tbe  tancl^  w^r# 
.optapfiaed  by  tbe.cb»i:gef  (  apd  it  w^f^Mf^^  ^  iatw  and  r^asop  jas4  ^quUjy 
tJ^t,  Ibsr  «o  9i»aU  a  suin«  the  cfaai^ger  ^h<^d  pa^  SQQ  n^rks  tp  tJ^  /sup^doTi 
which  49  A  y^^x^s  dut^  of  the  landa ;  especiitlly  a^ing  the  compriaer^  whw  J^  19 
entered  and  inkft^  is  uncertain  of  the  poaseaskm  <>f  the  Janda^  in  respect  of 
divers  persons  that  have  claim  to  tbeiPy  and  action  depending  tbereanent  The 
Lc^ds  woul(iJ&ot  restrict  the  year's  duty  to  the  annualrent  of  the  money ;  but 
took  consideration  of  the  premises,  and  modified  the  year's  duty  to  three  hun- 
dred merks. 

2rf  MS.  Page  38. 


1697.    Jti9i€  9«       Lady  Cardsosse  i^^yxikm/  Loao  Netarb^ 

•  *  _ 

Ths  Lord  N'cpatr  is  wiUingp  conform  to  thf  Acf;  of  P«rlminen(;i  tp  buy  his 
teiads  front  the  Lord  Cardropsa,  being  minor ;  tlie  price  ia  set  do^  b^  th9 
Cocnmiasiom  The  Lady  Cardroase,  modiier  to  the  titular,  having  commisaicsa 
from  the  Earl  <x£  Buc^nt  bitor  to  the  Lord  C2ar4r43»se>  to  9ell  and  diwone  the 
said  teinds )  {misues  <he  Lord  Nepiarr  &>r  tiffce  prioct    lU  afleges^  He  could 


tion  subscnbed  by  the  tutor  bimaelf,  or .. . . ___ 

Lords  £lwnd  the  lady  had  power  to  aell^  by  ^drtue  of  the  aooimissioii  granted  to 
her  by  the  tutor.    But  sunoiy  of  the  X/»ra8»  of  best  jodgmenl;  "*' 


traiy. 


^MS:rugi^. 


I697.    June  9:7,   >Akchibai.o  MoifcBjoBK^^i^'S^Mm*  figiim^  Mom* 

The  dec^ued  Mr  Archibald  Moncrii^'  smuster  at  Abenietliie»  bvhi  s  testa* 
nr^t,  nominates  his  eldest  son,  called  Mr  Archibald,  his  exeputor,  who  confirms 
the  testament }  in  the  which,  the  testator  leaves  his  hsdll  dead's  part  to  be  equally 
divided  amongst  his  bairns,  who  were  unforisfamiliated«  In  his  executor-account^ 
he  craves  to  be  allowed  to  him  the  third  of  the  defhnct's  part,  as  due  to  him  for 
hi%  office,  coofiHW  to  the,  Act  of  Parliiuneiit^,.^  VL  Pan  i28,  cap.  14.  It  is 
alleged  for  the  bairns.  That  the  Act  of  Parliament  has  no  place  where  the  defunct 
expressly  leaves  his  dead's  part  to  his,  bairns,  or  to  any  other  legator ;  for  the 
executor,  knowing  the  dead^s  wjDl,  by  ,^ jtoataioentt  it  was  voluntary  to  him 
to  have  accepted  the  office  or  refused  the  same.  The  Lords  found,  in  this  case, 
the  executor  had  no  right4o  4lia4tf fiinfltfa  third  part  by  the  Act  <^  Parliament. 

9dMS.  Fug^ld^ 
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tSt^^e,'  liie  9U(i  deceased  Mr  Arehibald  MoncricC  some  few  hovt  before 
htt  death,  gav^  4o  hb  ^Ideot  soi^  49«QMlxviM>i|uiwtel»  limiajiw^ 
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the  key  of  a  Icist,  wherein  he  told  him  there  was  a  certain  sum  of  read^  money, 
which  he  directed  him  to  take  to  himself,  the  same  not  being  inserted  m  his  tes- 
tament. Of  the  which  sum  the  relict  and  bairns  crave  the  two  part,  as  dae  to 
them,  although  omitted  furth  of  the  testament,  seeing  the  defunct  could  not,  in 
articulo  mortis^  dispone  or  give  away  any  more  in  their  prejudice  except  the 
third  part  of  the  said  money,  being  his  dead's  part.  The  Lords  found.  That 
the  defunct  could  dispone  or  give  away  no  more  but  the  third,  which  was  his 
dead's  part,  in  prejudice  of  the  relict  and  bairns. 

2rf  MS.  Page  79. 


1637.     July  7.     Lady  Blaquhan  against  The  Tenants  of  Cultreoch. 

Mary  Stewart,  relict  of  the  deceased  John  Kennedie  of  Blaquhan,  pursues  re- 
moving  against  the  tenants,  contained  in  her  ^easine.     It  !s  alleged.  This  sea^ 
sine  could  give  her  no  process  against  the  tenants  of  the  lands  of  Cultreoch,  be- 
cause it  is  taken  at  the  place  of  Blaquhan,  lying  in  Carrick,  and  could  not  serve 
for  the  lands  lying  in  Galloway.    To  the  which  it  was  answered.  That  the  sea- 
sine  was  given  upon  a  charter  granted  to  her  and  her  spouse  by  her  father-in-law, 
the  Laird  of  Blaquhan,  conform  to  her  contract  of  marriage  ;  who  had  the  haill 
lands  contained  in  the  seasine  united  in  one  barony,  by  a  charter  given  by  the 
king,  and  the  seasine  appointed  to  be  taken  for  the  haill  lands  at  the  place  of 
Blaquhan  ;  so  he  might  very  well  give  a  charter  to  his  apparent  heir,  and  his 
spouse,  of  the  said  haill  lands  contained  in  his  charter  of  union,  and  appoint  the 
seasine  to  be  taken  at  the  place  contained  in  his  charter.     To  the  which  it  was 
duplied.  That  this  charter,  alleged  to  be  the  warrant  of  the  seasine  produced, 
is  but  base,  to  be  holdeti  of  the  granter  j  and,  albeit  the  king's  vassal  may  have  a 
union  granted  to  him  by  the  king,  (who  has  only  power  to  grant  a  union,)  yet 
he  has  no  power  to  grant  a  union  to  his  sub-vassal,  except  it  were  confirmed  by 
the  king.     To  the  which  it  was  answered.  That  the  old  Laird  of  Blaquhan,  since 
the  base  infeftment  given  to  his  apparent  heir  and  his  spouse,  has  resigned  the 
haill  lands,  and,  upon  his  resignation,  the  king  has  given  a  new  infeftment  to  his 
son.    To  the  which  it  was  answered.  That  upon  this  new  charter  no  seasine  was 
taken  to  the  lady,  but  only  to  her  spouse.     The  Lords  sustained  the  seasine,  in 
respect  of  the  first  reply.  2rf  MS.  Page  50. 


4. 


1637.    November  11.   The  Creditors  of  Fleyming  of  Corwood  against  Him. 

and, 
I6S7.    Jult/  5.    William  Dick  against  Thomas  Thomson. 

Fleyming  of  Corwood,  having  contracted  great  debt,  and  absenting  hiraself ; 
wherethrough  his  creditors  suspected  that  he  had  fled,  and  therefore  gave  in 
supplication  to  the  Lords,  that  they  might  have  a  commission  to  apprehend 
the  said  Fleyming,  and  present  him  to  the  Lords,  that  some  order  might  be 
taken  for  their  satisfaction,  before  he  escaped,  seeing  the  creditors  understood 
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where  he  lurked :  It  was  long  reasoned  amongst  the  Lords,  that,  seeing  he  was 
neither  at  the  horn,  nor  letters  of  caption  against  him,  but  the  king's  free  liege ; 
there  could  no  commission  be  granted  to  his  creditors  to  take  him.  And  this 
was  the  opinion  of  them  who  were  of  best  judgment ;  but  the  greater  number 
yielded  to  give'  a  commission,  but  sent  a  messenger  with  the  party,  who,  find- 
ing  Corwood.outwith  the  town,  brought  him  in  to  the  session,  and  there,  with 
his  own  consent,  he  was  content  to  remain  in  a  house  in  Edinburgh,  and  keep- 
ers with  him,  for  certain  days,  that  he  might  treat  with  his  creditors  to  give  them 
satisfaction. — llM  November  I6S7. 

Zd  MS.  Page  51. 

The  like  was  granted  to  William  Dick  aj^nst  Thomas  Thomson,  factor  at 
Rowan,  although  no  bankrupt— 5/A  July  1637. 

2rf  MS.  Page  52. 


I6a7.    November  15.    Richard  Guthrie  against  The  Earl  of  Galloway  and 

his  Sons. 

Richard  Guthrie,  assignee  to  an  annualrent  disponed  to  Mr  Archibald  Lind- 
say, and  Christian  Heriot,  his  spouse,  furth  of  the  lands  of  Sourby,  pursues  the 
Earl  of  Galloway,  and  his  sons,  heritors  of  the  lands  out  of  the  which  the  an- 
nualrent is  payable ;  as  heritors,  at  the  least,  as  they  who  uplifted  from  the  ten- 
ants the  msulls  and  duties  of  the  lands :  to  see  and  hear  them  decerned  to  make 
payment  of  the  annualrent  addebted  of  the  years  bygone,  and  yearly  in  time 
coming,  during  their  occupation.  It  was  alleged  by  die  defenders,  That  they 
could  not  be  convened  personaJi  actione,  but  they  behoved  to  poind  the  ground 
for  tlie  said  annualrent,  and  poind  the  tenants  of  the  ground.  The  Lords  sus- 
tained the  summons  against  the  heritors,  being  intromitters  with  the  duties 
for  so  much  as  they  have  intromitted  with  for  bygones,  but  not  for  time  to.  come ; 
for  which  the  pursuer  must  intent  new  action,  in  case  the  heritors  intromitted 
with  the  duties  from  the  tenants. 

2d  MS.  Page  171- 
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ThefolUmag  CASES^  and  tho$e  in  the  preeeiUngf  pages,  tnarkfdiSfi  t^cenfim 
9A  MS.  are  not  found  in  the  MS.  foUomd  by  Mb  Mo^isafr^  while  printmg 
in  his  Bictiananf  the  (ksesfrtm  AxT<m.i»LBcr  r^^rped  tQ  it^  the  FoUo  DiO' 
tionarjf  ty  JLorb  Kamss. 
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1627.    Fekrmry  iS/  It9S(i,^^in^  M'BVi*  /      .     ,  ^ 

'  Th£  minute  of  an  instrament  of  resignation,  noted  on  the  back  of  the  pro- 
curatory,  and  subscribed  by  the  notary ;  after  the  notary's  decease,  is  desire^  by 
a  summons,  to  be  extended  and  given  out  under  the  derk  register's  subscriptioo ; 
at  the  1^^  the  wid  jpjiimt^  mpy  make  J&iitb-  Tk»  .Wdp  sustained  this  last  par^ 


2. 


vUfk  fUTfi  1«  ^e  (Qgfujw}^  n^r  «eot9n(^  ^  ^tmoe4  «g»ns(  tb^  Apparent  bw 
fiiKT  tb«  ^bt^  «tpon  «  gen^sdJl  fbw^^^^^p^r  b«ir  <  «4b«riKjs$  th«  ^on^iiwig  is 

r.       'i    -        .  .  .'.•:    r-         ..%d  MS,  Page 9^' 
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"ii^^/^'j^ovm^  i^He  Laird  of  CLAc^lM^bw  ^'^ 

,,    .  BoNTMOON,  and  Findowrie. 


k  .1 1     .' .  <  t  I »  • 


The  Laird  of  Clackmannan,  being  infefl  in  an  annualrent  of  £600,  furtb  of 
the  barony  of  Bon3rmoon,  or  any  part  thereof,  in  October  1624,  to  be  holden 
of  the  Laird  of  Bon3rmoon,  and  his  heirs,  which  infeftment  is  confirmed  by  the 
king  in  armolQi5 ;  he  recei vesinj^ii|fiiyt  pf  a  germ's  annualrent  after  his  infeftmenty 
ajad  raises  summons,  in  Marchl627>  against  the  Laird  of  Bonymoon  and  the 
tenants,  to  hear  and  see  letters  directed  for  poinding  of  the  ground.  Compears 
Findowrie,  alle^ng  him  to  be  infeft  in  one  of  the  roums  in  January  1625,  andt 
by  virtue  of  his  in&ftment,  had  apprehended  possession,  by  the  space  of  jear 
and  day,  before  Clackmannan's  citation:  in  respect  whereof,  and  byres* 
•  son  of  the  Act  of  Parliament,  King  James  V,  Pari.  7,  cap.  105,  he  ought  to  te 
preferred,  notwithstanding  that  Clackmannan's  right  was  prior,  and  confirmed. 
The  Lords  found  Rndowrie's  exception  relevant,  in  respect  of  his  infeftment 
clad  with  a  yearns  possession. 

^d  MS.  Page  li&^ 
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1628.    Janumi  17.    Tbe  La«&  df  BoHrroK  kgoSmi  iMXS^aSb  4lt  l^ALStum. 

A  woman's  liferent  infefhneiit  may  be  reduced,  aidiough  her  author's  heir  be 
not  called.  ^  MS.  Page  201. 
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^      V 


Ta^  Laiftl  of  Balvenf »  hating  » ilinet^n  yeiEli^'  tmxSi df  6mt&it M^Miu^rein, 
be  was  fifteen  jears  in  possession,  by  the  said  tack,  tet  t6  hitti  by  the  E^tl  Ojt 
Mtirtayf  after  so  lon^  possession,.. the.£arl  xifJMjurayinttotnits  with  ihei  du- 
ties of  the  kmds  himsetf^  by  the  spsU^e  of  five  years ;  and  lliereaftei:  dispoiied  tile 
heritable  right  of  the  scdd  lands  ta  one  cs^ed  Inn^s,  wI\o,  by  Virtue  61^  his  iii- 
feftmcait^  beoomes  in  possessiohi  and  bruiks  tiie  lands  othel:  five  years.  The 
Lait^  of  Balveny  pursues  the  tenants  of  the  lands  for  their  maills  and  duties^  by 
virtue  of  his  tacK.  Compears  the  said  Innes,  heretor,  and  alleges.  That,  in  hocjudu 
do  possessorioy  he  ought  tb  be  preferred,  bein^  infeft,  and,  by  virtue  thereof,  in 
possession  by  the  space  pf  five  years  ^  likeas  his  authors  the  £i^l  of  il^urray,  yirag, 
oAer'five  year^  in  pos&iessioii  immedii^te^^  tlin  year^'  jiossessibil 

ought  to  defend  him  and  his  tenants  In  hoejuSdoi!   The  Lords  found  the  ex- 

ceptiqn  relevant      :       .   .  r^^MS^BOgel^r^ 

» 

« 

t 

1606^    Fhbmiy'9B.    ELtttttk  LiVili6s¥ot;«f  of  SAttoWMts  dgaimlfviiMkiov 

dfthatHk. 

FusEamiONr  of  fhiit  ilk^  beidg'  dhatgM  td  ttter  M^,  a  y^  aft^i*  hii  ^th^s 
decease,,  at  t^e  instance  of  Patrick  Livittg^tlh  df  BkMWtlie!  ^-^t  is  e±6epi^^ 
Thitt  nd  is  not  la^rally  charged  to  enter  heir,  because  he  was  not  bom  till  after 
his  father's  decease,  and  so  could  not"b6  charged  before  he  was  bom.  The 
Lords  gave  the  defender  as  long  space  as  might  complete  the  year,  after  his 
birth  and  his  fatherfs  deceas^..     . ,     ,  .     ,        ,  .       . , .    .  .  ^ 
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1628.    March  11.  Dalmahoy  against  Horssurgh. 

Dai,mahot,  being  iiifi^a^  ii^'jibsMflfti^fety^e  gjpa^k'bften  ydar^  ilf  J^f «giy. 
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red  to  Horsburgh,  who  alleged  his  goodsir  was  infeft  and  forty  years  in  posses- 
sion  before  the  said  Dalmahoy  obtained  possession. 

2d  MS.  Fage  189. 


1628.     Juli/  11.    John  Keb  against  The  Tenants  of  Longnewton, 

In  the  concourse  of  two  base  infefltments,  whereof  one,  dated  in  anno  1613,  ii 

granted  to ,  who  set  a  back-tack  to  the  disponer  ;  the  other  set,  in 

anno  1621,  to  another  person,  who  apprehends  real  possession,  by  uplifting  of 
the  maills  and  duties  from  the  tenants  :  He  that  had  the  first  right  pursues  re- 
moving against  the  tenants,  upon  warning  made  anno  1628.  The  haver  of  the 
last  infeflment  excepts  upon  his  infeflment,  clad  with  five  years  possession,  al- 
leging his  right  could  not  be  taken  away  but  by  reduction.  The  Liords  prefer- 
red the  first  infeftment  and  possession  by  a  back-tack,  and  decerned  removing. 

2^d  MS.  Fage  189. 


1628.    Jufy  26.     Keb  against  The  Tenants  of  Smeaton  Spittell,  and  Jomr 

BOSWELL  of  PiTTEDIE. 

Ker,  having  comprised  the  lands  of  Smeaton  Spi^tell  from  the  Laird  of  Cold- 
ingknowes,  pursues  the  tenants  for  removing.  Compears  John  Boswell  of  Pit- 
tedie,  for  his  interest ;  and  alleges.  That  he  is  heritahly  infeft  in  the  said  lands, 
and  in  possession,  by  uplifting  of  twenty  shillings,  more  or  less,  from  the  tenant 
It  is  answered.  That  the  alleged  possession  is  but  simulate,  in  so  far  as  the  lands^ 
are  worth  five  hundred  merks  byyear,  and  the  collusion  thereby  is  manifest  be- 
twixt Fittedie  and  the  tenant.  The  Lords  repelled  the  exception,  in  respect  of 
the  evidences  of  simulation  and  collusion. 

2d  MS.  Fage  189. 


1628.  November  21.    Watson  against  Reid  of  Aikenhead.— And  Lady  Ednbk 

against  the  Laird  of  Keir,  &c. — Jiib/,  1628. 

A  decreet,  fbr  poinding  of  the  ground  for  an  annualrent,  obtained  against 
the  heritor  and  the  tenant,  may  be  executed  against  another  tenant  that  sao 
ceeds  to  the  occupation  of  the  said  ground,  albeit  no  other  decreet  be  recovered 
against  him  :  notwithstanding  of  the  Act  of  Parliament  made  by  King  James  lUf 
Pari.  5,  cap.  36  j  which  Act  is  interpreted  not  to  concern  annualrent  addebted 
furth  of  the  ground,  but  other  debts  resting,  by  the  master. 

2rf  MS.  Page  m 


1629*    January  8.    James  Botle  against  Robert  Gamble. 
James  Boyle,  procurator-fiscal  to  the  commissary  of  Glasgow,  his  brother,  be- 
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iDg  decerned  exeoitor-dative  to  the  deceased  Agnes  MOHken^  spouse  to  Robert 
Gamble ;  convenes  the  said  Robert,  as  intromitter  with  the  goods  and  gear  of 
his  defunct  spouse,  before  the  commissary  of  Glasgow,  his  brother,  to  hear  and 
see  the  said  Robert  decerned  to  make  pa3nnent  to  him,  as  executor-dative  de- 
cerned, of  the  goods  and  gear  pertaining  to  the  defunct.  The  said  Robert 
Gamble  craves  this  action  to  be  advocated,  by  reason  the  commissary  could 
not  be  judge  in  his  brother's  cause.  It  was  answered.  That  he  was  pursue  only 
raiione  qffkiij  as  procurator-fiscal,  and  that  this  pursuit  was  no  ways  to  the  be- 
hoof of  James  Boyle,  but  to  the  behoof  of  the  bairns  and  nearest  of  kin  b> 
die  defunct.  The  Lords  granted  the  advocation,  and  thought  it  not  fit  that  this 
action  should  be  pursued,  in  the  pursuer's  own  name,  before  his  brother,  but 
-that  he  should  have  some  person  in  his  place. 

M  MS.  Page^  18. 
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16S9«    January  12.    Carmichael  against  Laib^  of  Kincraio. 

Mr  Frederick  Carmichael  pursues  the  Laird  of  Kincraig*  as  lawfully  char- 
d  to  enter  heir,  to  hear  and  see  his  goodsir's  bond  registered.  The  apparent 
eir  produces  a  renunciation,  subscribed  by  him  and  his  tutor,  which  tne  pur- 
suer is  content  to  accept,  that  he  might  proceed  to  his  adjudicaticxi.  Compears 
some  others  of  Eincraig's  creditors,  and,  being  admitted  for  their  interests^  al- 
leged. That  the  renunciation  could  not  be  received,  because  the  act  of  curatory  was 
not  produced  j  and  that  though  Mr  Frederick  would  be  content  to  accept  the 
same  upon  his  own  peril,  that  he  might  not  do  it  to  their  prejudice,  and  thereby 

1>revent  them,  who  were  con-creditors,  by  his  prior  diligence.   The  Lords  repel- 
ed  the  allegeance. 

2d  MS.  Page  2. 


1629*    January  17-     Robert  Ker  against  Mr  Alexander  Hamilton  of 

KiNGLASSIE. 

Decreets  will  sometimes,  be  suspended,  and  the  reasons  sustained,  by  way  of 
exception,  without  reduction,  if  the  reasons  be  instantly  verified,  for  eschewing 
the  multiplication  of  pleas,  albeit  the  parties  be  not  poor  folks. 

Page  56. 


162^    Match  12.    Hamilton  of  Carlourie  agairut  His  Tenants. 

A  summons  for  removing,  or  else  to  find  caution  for  pajrment  of  the  duty  of 
his  tack,  must  be  continued. 

2rf  MS.  Page  226. 
Bbb 
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1629.    March  13.     Mershall  agaimt  The  Laird  of  DrumkilbO* 

One  being  presented  to  the  chaplainry  of  Dunkeld,  pursues  the  Laird  of 
Drumkilbo  for  ^lOO,  addebted  to  the  said  chaplainry,  furthof  his  lands  of  Le* 
thindie,  before  the  commissary  of  Dunkeld,  and  obtains  decreet  for  null  de- 
fence, for  three  years'  duty ;  and  having  charged  for  other  years  after  the  de^ 
creet,  Drumkilbo  suspends,  and  alleges,  That  the  said  piursuer  could  not  claifli 
the  said  yearly  annual  furth  of  his  landiSi  except  he  either  produced  a  mortificar 
tion  thereof,  or  at  least  alleged,  that  he,  or  his  predecessors,  chaplains  of  the 
said  chaplainry,  had  been  thirty  years  in  possession  of  the  same  since  the  Refbr^ 
mation,  or  ten  years  before  the  Keformation.  To  the  which  the  chaplain  opponed 
his  decreet.  The  Lords  would  not  respect  the  decreet  ^  but  ordained  uie  pa^ 
ties  to»dispute  their  right,  as  if  that  decreet  had  not  been  obtained. 

2d  MS.  Page  190. 


1629*    March  18.  Cant  against  Edgar  j 

OR, 

1627.    December  12.        Falconer  against  Beattie. 

In  an  action  pursued  by  Cant  against  Edgar,  it  was  alleged  by  the  defender. 
That  the  debt  contained  in  his  famer's  bond,  which  was  heritable,  and  for  the 
which  he  was  pursued  as  heir  to  his  father,  by  this  pursuer,  heir  to  the  assignee, 
could  not  appertain  to  the  assignee's  heir,  but  to  his  executors }  because,  al- 
though the  bond  be  heritable,  yet  the  assignation  made  it  moveable^  and,  con- 
sequently, to  appertain  to  the^  executors.  The  Lords  repelled  the  allegeanceii 
and  found  that  the  assignation  did  not  alter  the  nature  of  the  bond; 

2d  MS.  Page  10. 


1629-    June  17..  A.  B.  against  Turner. 

One  Turner  is  pursued  to  remove  from  a  roum,  whereof  he  had  tack  set  to 
him  hyr  one  called  Dumbar,  at  the  instance  of  A.  B.,  who  had  obtained  another 
tack  from  the  said  Dumbar,  the  entry  whereof  was  at  the  issue  of  the  said  Tur- 
ner's tack.  It  was  alleged  by  Turner,  That  he  bruiked  as  having  right  fcm 
a  liferenter,  who  was  not  called.  It  was  replied,  That  he  could  not  clothe  him- 
self witli  another  right,  to  introvert  the  possession  of  him  that  set  a  tack  to  himi 
by  virtue  whereof  he  had  bruiked  the  lands  till  his  tack  was  expired ;  but  must 
now  give  over  the  possession  which  he  had  received  from  the  setter  to  the 
pursuer,  who  now  was  become  in  place  of  the  setter^  by  virtue  of  a  new  tack  set 
to  him.    The  I/)rds  repelled  the  exception  in  respect  of  the  reply. 

^MS.Pagel90. 


1629.    July  23.    Mr  ARcitiBALD  Moncreiff  against  The  Laird  of  Baxka« 

GOWN  and  His  Vassals. 

In  the  same  action^  ISee  Moncreiff  against  Babtagonm^  S^.  llth  Jub/ 
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1629  ;  supra  p.  292.]  it  was  alleged,  That  the  said  Mr  Archibald  MoncreifF, 
compiiser,  could  have  no  action  for  the  maills  and  duties  of  the  lands  compris- 
ed ;  because  he  was  hot  infeft  upon  his  comprising.  To  the  which  it  was  an- 
swered. That  the  defenders  had  no  place  to  allege  this  exception;  because 
the  comprising  was  deduced,  against  themselves  and  their  lands,  for  their  own 
proper  aebt,  and  there  was  no  other  party  contending  with  the  pursuer,  who 
could  allege  a  real  right  to  the  land,  but  only  the  defender.  The  Lords  re- 
pelled the  exception  in  respect  of  the  reply. 

2rf  MS.  Page  32. 


1629.    November  13.  Wallace  against  Mure. 

In  the  same  action,  {WaUace  against  Mure,  7'^  ^^^  9tk  July  1629  ;— Dic- 
tionary, p.  1347,  jSt:.]  it  was  alleged  by  the  bastard's  relict,  who  was  specially 
called  in  the  particular  declarator  of  the  sum  of  1000  merks,  contained  in  an 
heritable  bond,  whereupon  the  former  interlocutor  was  given,  that  the  donatar 
to  the  simple  gift  of  bastardy  could  have  no  declarator  upon  the  right  of  the  said 
sum  ;  because  the  defunct,  being  bastard,  had  not  only  an  heritable  bond,  but 
seasine  followed  thereupon,  and  so  fell  not  under  the  simple  gift.  To  the  which 
it  was  answered  bv  the  donatar.  That  the  relict  had  no  interest  to  propone  this 
allegeance»  but  alfenarly  the  debtor  of  the  sum.  Whereunto  it  was  replied.  That 
she  being  a  party  called  in  this  declarator,  she  might  very  well  allege  any  thing 
whereby  she  might  exclude  the  pursuer's  right.  Which  the  Lords  found  relevant. 

^d  MS.  Page  24. 


1630.    January  15.  Lawrie  against  Miller. 

The  order  of  redemption  being  used  by  the  father,  and  an  instrument  being 
taken  by  him  of  the  consignation  of  the  sum  of  100  merks,  for  the  which  the 
lands  were  wadset ;  but  no  declarator  following  of  the  redemption :  the  son  of  the 
redeemer, — ^having,  by  decreet-arbitral,  renounced  all  right  that  he  could  pretend 
to  the  said  lands,— -pursues  the  heir  of  the  bailie,  in  whose  bands  the  itioney  was 
consigned,  to  makepayment  to  him  of  the  same.  It  was  answered  and  excepted 
by  the  defender^  That  this  instrument*  being  but  the  assertion  of  one  notary, 
could  not  oblige  the  party  and  his  heirs  to  pay  the  sum,  except  he  had  sub- 
scribed the  instrument,  or  given  some  other  bond  for  making  the  same  forth- 
coming, and  especially  in  respect  there  had  no  declarator  followed  on  the  re- 
demption. And  the  parties  are  all  dead ;  and,  if  an  instrument  of  consignation 
shall  oblige  the  parties  aUeged  to  have  received  the  consigned  monies,  but  any 
Other  adminicle,  it  may  work  in  matters  of  great  consequence,  as  well  as  in  this, 
for  no  more  notaries  are  required  but  one  in  such  a  redemption  and  instru- 
ments taken  thereupon.  The  Lords  required  some  farther  adminicle  to  prove 
that  the  sum  was  only  consigned  in  the  bailie's  hands,  and  not  uplifted  again 
by  the  consigner,  as  is  usually  done  where  declarators  are  not  sought 

^d  MS.  Page  197. 
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1630.    January  9Q.    Robert  Murray  against  Thomas  Mylles* 

Th£  deceased  John  Coustoun,  burgess  of  Dundee,  infeft  Thomas  Mylles,  his 
brother-in-law,  in  two  tenements  of  land  in  Dundee,  under  revision  of  ten  shil- 
lings, to  be  redeemed  by  John  Coustoun,  in  his  own  time  allenarly.  John  Cous- 
toun  uses  the  order  of  redempticm  in  his  own  time,  and  intents  declarator ;  and, 
having  made  Robert  Murray,  a  creditor,  assignee  to  the  said  reversion  and  re- 
demption,—-after  intimation  thereof,  John  Coustoun  departs  this  life,  and  Ro- 
bert Murray  pursues  a  transferring  of  the  said  order  of  redemption.  It  was  al- 
leged  by  Thomas  Mylles,  That  the  pursuer  could  not  have  transferring  j  be- 
cause he  was  not  made  assignee  to  the  order  of  redemption.  To  the  which  it 
was  replied.  That,  in  so  far  as  he  waa  made  assignee  to  the  redemption,  after 
the  order  thereof  was  used,  *  it  behoved  to  import  that  he  was  made  assignee  to 
the  order.    The  Lords  decerned  transferring* 

2rf  MS.  Page  198. 


1630.    February  94^.    Patrick  Ozjfhant  ogatMst  Johk  Oliphant  of  Bachii- 

TOUN. 

Paymbnt  of  a  term's  annualrent,  upon  an  heritable  bond^  whereupon^  after 
the  term,  infeftment  was  taken, — this  base  infeftment,  not  dad  with  any  other 
possession  but  the  said  term's  annualrent,  received  before  the  infeftment,  wiU 
not  be  preferred  to  a  public  infeftment,  holden  of  the  superior,  albeit  posterior 
to  the  base  infeftment. 

2d  MS.  Page  117^ 


l6S0.    March  9*     Mr  Walter  Whytford  against  Sir  James  Kneiland. 

Mr  Walter  Whytford^  being  presented,  by  the  king,  to  the  subdeaneiy  of 
Glasgow,  craves  letters  conform  to  his  presentation  and  collation.  Compears  Sir 
James  Kneiland,  and  alleges.  That  he  was  infeft  by  the  king  in  the  patronages  of 
the  kirks  ci*  Monckland  and  Calder,  upon  the  resignation  of  the  Earl  of  Hadding- 
ton»  amio  1604,  and,^  by  virtue  thereof,  in  possession,  by  presenting  of  one  Rowat 
to  the  kirk  of  Calder ;  which  infeftment,  granted  to  the  said  Earl  of  Hadding- 
ton, his  author^  was  ratified  by  the  subsequent  consent  of  Mr  Patrick  Walken- 
shaw,.  then  sft^b-dean  of  Glasgow ;  and  sc^  by  virtue  of  the  Act  of  Parliament, 
Baade  in  amw  1593)  he  had  undoubted  right  to  the  patronage  of  the  two  kirks ; 
and,  howsoever  letters  conform  might  be  granted  to  the  rest  of  the  subdeaneiy, 
yet  the  said  lettm's  could  not  be  extended,  in  favours  of  Mr  Walter  Whytford,  to 
the  fruits  and  rents  of  the  said  two  kirks  of  Monckland  and  Calder,  but  the 
fruits  thereof  behoved  to  remain  and  pertain  to  the  persons  that  should  be  pn^ 
sented  by  the  said  Sir  James's  undoubted  patronage  thereof,  by  his  infeftment 
To  the  which  it  was  replied.  That  the  said  two  kirks,  being  a  part  of  the  sub- 
deanery^  could  not  be  dismembered  from  the  same,  but  upon  resignation  of  the 
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sub^dean  y  and  his  subseouent  consent  was  not  sufficient,  in  a  formal  manner,  to 
dismember  the  said  benence,  when  the  same  did  not  vaik ;  and  so  the  pursuer 
might  have  letters  conform.  In  respect  of  the  which  reply,  the  Lords  repelled 
the  exception. 

2d  MS.  Page  1^. 


l6SO.     Jufy  93.    The  Laird  of  Pitsugo  against  Alexander  Davidson. 

Im  an  action  of  reduction  intented  by  the  Laird  of  Pitsligo,  against  Alex- 
aiider  Davidson,  for  reduction  of  a  retour,  whereby  the  said  Alexander  was 
aerved  heir  of  Hne  to  the  Laird  of  Fitsligo,  his  mother's  father ;  by  reason  the 
said  Alexander  was  a  bastard,  in  so  £u:  as  his  mother  was  first  married  to  the 
Laird  of  Auchinhove,  and»  during  his  lifetime,  married  to  Thomas  Davidson, 
father  to  the  said  Alexander  ;«-»it  was  alleged  in  this  action.  That  this  matter  of 
the  bastardy  was  merely  ecclesiastical,  and  so  pertained  to  the  commissary 
courts*    The  Lords  repelled  Ihe  aUegeance. 

Qd  MS.  Page  25. 


1631.    February  99.  Henby  a^om^/ Lyon. 

Whebe  an  exception  is  proponed,  and  the  excipient  has  raised  an  incident  for 
proving  his  exception ;  and,  circumdudng  the  first  term  of  his  diligence,  refers 
the  exception  to  the  pursuer's  oath,  and,  at  the  day  assigned  to  the  parlr  to  de* 
pone,  he  would  resile ;— the  Lords  would  not  suffer  him,  in  respect  of  the  state 
of  the  process. 

M  MS.  Page  162. 


I63d.    February  8.  Ramsay  against  Durhame. 

In  contracts  matrimonial,  where  some  deeds  are  to  be  done  to  the  wife,  and 
some  to  the  heirs  of  the  marriage,  the  contract  cannot  be  registrat,  but  at  the 
par^s  instance  that  wants  implement  of  that  part. 

2rf  MS.  Page  220. 


1633.    March  21  and  26.     King  Charles  I.  against  The  Earl  of  Monteith. 

William,  Earl  of  Monteith,  in  May  1629,  is  served  heir,  by  a  general  service, 
to  Malise  Grahame,  Earl  of  Strathern ;  and  at  the  same  time,  by  another  service, 
he  is  served  general  heir  to  Eupham  Stewart,  mother  to  the  said  Malise,  and 
Patrick  Grahame,  her  spouse,  as  Earl  and  Countess  of  Strathern  ;  and,  by  a  third 
service,  he  is  served  general  heir  to  David,  Earl  of  Strathern,  son  lawful  to  Ho* 
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bert  the  Second,  King  of  Scotland ;  which  l)avid  is  alleged  to  have  been  father 
to  the  said  Eupham,  Countess  of  Strathern.  Thir  retours  are  sought  to  be  re^^^ 
duced  at  the  instance  of  Charles,  King  of  Great  Britain,  &c. ;  by  reason  no- 
thing was  produced  to  the  inquest  bearing  Malise  to  be  son  to  Eupfaam,  nor  !Eu- 
pham  to  be  daughter  to  David  j  and,  if  any  such  writ  were,  the  King's  Advocate 
offered  to  improve  the  same  ;  and,  in  that  process,  did  call  for  all  writs  that  any- 
ways  designed  Eupham  to  be  mother  to  Malise,  or  daughter  to  David,  to  hear  and 
see  them  improven.  And  insisting  first  in  the  improbation,  nothing  being  pro- 
duced, certification  is  granted  in  favours  of  the  king.  Then  it  was  excepted,  by 
the  Earl  of  Monteith's  advocates,  (himself  being  present  at  the  bar,)  That  the  re- 
tour  ought  not  to  be  reduced  j  because  he  offered  him  to  prove,  by  charters 
under  the  Great  Seal,  or  extracts  furth  of  the  register.  That  Malise  Grahame  was 
son  to  Eupham,  and  Eupham  was  daughter  lawful  to  David,  Earl  of  Strathem. 
Against  the  which  exception  the  King's  Advocate  proponed  an  emergent  reply, 
That,  although  the  exception  was  relevant,  yet,  in  respect  of  the  former  certiAca- 
tion,  against  all  writs  that  were  not  produced  in  the  improbation,  the  same  could 
not  be  proven  by  these  writs  that  were  not  produced  therein  ;  seeing  certification 
was  already  granted  against  them,  and  the  writs  produced  in  the  cause  did  not 
prove  the  exception.  The  Lords  found  the  exception  relevant,  but  not  proven  j 
215/  March  1633 ; — ^and  therefore  reduced  the  retours,  and  the  other  writs  called 
for  to  be  produced  and  reduced  ;  and  found  the  King's  Majesty  undoubted  heir 
of  blood  to  the  said  David,  Earl  of  Strathern,  and  descended  from  King  Robert 
the  Third,  who  was  eldest  brother  to  the  said  David ;  which  David  had  no 
children ;  neither  is  there  any  succession  extant  descended  from  him  or  any  of 
his  brethren. 

And,  because  the  said  summons  concluded  not  only  reduction  of  the  aidd 
retours,  but,  per  conseqventiam^  wilful,  at  the  least  ignorant  error,  against  the  in- 
quest, for  the  which  they  had  incurred  pomam  temere  jurantwm  super  assysam^  it 
was  alleged  for  the  inquest.  That  no  such  pain  could  be  decerned  against  them  \ 
neither  could  the  king  nor  his  advocate  pursue  them  for  error ;  because  his 
majesty's  advocate,  compearing  the  time  of  the  service,  produced  a  renunciation 
made  by  the  Earl  of  Monteith,  of  the  earldom  of  Strathem,  as  apparent  and  un- 
doubted heir  of  blood  to  the  deceased  David,  Earl  of  Strathem,  son  lawful  to  King 
Robert  the  Second ;  and  protested  that  this  service  should  be  for  corroborating 
of  the  said  renunciation  ;  so  the  assize  did  no  wrong,  nor  deserved  any  punish- 
ment, in  serving  the  Earl  of  Monteith  heir  to  the  said  David,  whom  the  king,  in 
accepting  of  the  said  renunciation,  acknowledged  to  be  heir  to  the  said  David. 
And  if  they  committed  any  error,  it  was  not  wilful,  seeing  there  was  nothing  pro- 
duced or  alleged  in  the  contrary  ;  but  the  most  that  could  be  objected  was  ig« 
norance,  and  that  not  wilful,  which  deserved  no  punishment.  Which  exception 
the  Lords  found  relevant  and  proven ;  and  therefore  absolved  the  assize  from 
the  pain  concluded  in  the  summons. — 26M  March  1638. 

2rf  MS.  Page  221. 


1634.    January  18.    Lord  Lorn  against  James  Stewart. 
James  Stewart  is  pursued  by  the  Lord  Lorn  for  the  maills  and  duties  of  the 
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lands  of  Craiggunnock,  extending  yearly  to  400  merks,  by  the  space  of  ten  years. 
He  alleges,  that  he  ought  to  have  allowed  to  him,  by  other  payments  made  by 
him,  thirty  shillings  yearly,  paid  by  him  to  the  chamberlain  of  Dumfermling, 
which  his  predecessors,  occupiers  of  the  roum,  were  in  use  to  pay ;  conform  to 
which  use,  he  had  made  payment  the  years  of  his  occupation.  It  was  replied.  That 
the  allegeance  was  not  relevant,  unless  he  would  allege  that  he  was  coitapeUed  to 
make  payment  thereof,  b^  a  sentence  or  by  command  of  his  master ;  for  it  were  a 
dangerous  preparative,  if  a  tenant,  without  consent  or  command  of  his  master, 
should  bring  a  servitude  upon  his  master's  land,  by  putting  the  kirk  in  possession, 
which  might  thereby  establish  a  right  to  the  kirk,  and  prejudge  the  heritor.  The 
Lords  found,  that  the  payment  made  by  the  defender  should  be  allowed  to  hun ; 
but  declared,,  that  this  auowance  of  payment  should  noways  be  obtruded  to  the 
Lord  Lorn  when  he  should  contest  with  the  chamberlain  of  Dumfermling  here- 
after  Upon  the  right  of  this  annualrent. 

2d  MS.  Page  190. 


1636«    January  16.        The  Relict  of  Scott  against  Scott. 

In  an  improbation  of  a  horning,  the  messenger  and  one  of  the  witnesses  ap- 
proves. The  other  witness  depones.  That  he  remembers  not  that  he  was  taken 
witness  to  this  particular  denunciation,  but  remembers  that  he  heard  the  mes- 
senger denounce  some  man  Bt  the  cross  of  Lochmaben,  but  remembers  not  the 
person's  name  that  was  denounced.    The  Lords  absolved  from  improbation. 

2d  MS.  Page  91-. 
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Certain  Practiques^  composed  a$idjramed  by  the  Author  hereqf^  as  they  'were  ob- 

served  and  decided  before  the  Lords  of  Council  and  Session^  in  the  time  tlmt 

the  said  Author  was  one  tjfthe  Senators  qfthe  CoUege  of  Justice* 
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1649.    June  14.    Margaret  Home,  Lady  Charters,  and  George  Douglas, 

her  Son,  against  Lord  Belheaven. 

In  the  cause  pursued  and  disputed  in  prcesentia  Dominorum,  between  Margaret 
Home,  Lady  Cnarters ;  and  George  Douglas,  her  son ;  and  my  Lord  Belheaven, 
defender,  for  making  arrested  goods  forthcoming, — the  pursuers  insisted  to 
have  a  decreet  out,  aUeged  given  by  the  Lords  of  l^fore,  against  the  defender,  as 
he  who  had  confessed,  by  his  oath,  that  he  was  debtor,  as  cautioner  for  Duke 
HamOtoune,  who  was  alleged  to  be  debtor  to  William  Muirhead,  at  London, 
in  £2000  Sterling,  the  which  William  was  debtor  to  the  pursuers  in  much  more ; 
likeas,  they  had  arrested  the  said  sum  of  £2000  long  ago,  in  the  hands  of  the 
s(aid  principal  and  cautioner ;  and,  because  the  Duke  was  not  here,  they,  in  Ja- 
nuanr  l64o,  upon  a  supplication  to  the  Parliament,  then  at  St  Andrew's,  moved 
my  Lord  Belheaven,  of  consent  and  his  own  accord,  to  give  his  oath,  as  is  therein 
contained ;  but  not  having  got  decreet,  they,  by  an  ordinary  action  for  making 
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arrested  goods  forthcoming,  obtained  decreet  aoainst  him,  holding  him  as  con* 
fessed.  As,  likewise,  the  Duke  being  come  to  the  country,  and  urged  to  give 
his  oathy  declared,  that  he  was  not  debtor  to  William  Muirhead  the  time  of  the 
arrestment,  to  his  memory  and  knowledge.  Likeas,  the  said  Lord  Belheaven 
being  reponed  to  his  oath,  declared  as  is  therein  contained.  The  pursuers  aU 
leged.  That  the  oath  given  at  St  Andrew's,  and  the  holding  of  him  as  confessed, 
together  with  the  oath  whereto  he  was  reponed,  were  enough,  ad  victariam 
causcBr  to  find  the  letters  orderly  proceeded  in  the  process  of  suspension 
raised  by  him.  But  the  Lords  of  oefore,  and  now  again,  suspend  the  let^ 
ters,  in  favours  of  my  Lord  Belheaven,  cautioner ;  because  the  principal,  who 
should  relieve  him,  did  deny  the  libel,  et Jidejussoris  obligatio  est  accessio  prtnci^ 
palif  ita  ut  liber ato  reo^  Uberetur  et  Jidejussovy  qui  in  duriorem  sortem  out  conditio- 
nem  obligari  non  potest ;  et  muUis  casibus  ^dejussor  non  teneatur^  Ucet  ipse  reus 
obligetur.  Tit.  dejid^uss.  F.  F.  C.  etjusjurandum  est  ita  litis  decisorium  utdeea 
transactum  censeatur,  et  res  Jam  transeat  in  rem  jtuUcatam,  et  \)ere  dicatur,  licet 
false  satis  emplastrum  ceris  atieni  atque  evolucrum.  And  where  it  was  urged.  That 
the  pursuers  might  take  them  either  to  the  principal  or  cautioner,  seeing,  by 
the  common  clause  in  bonds  ^^  cautioner  and  full  debtor,**  they  are  correi  dr* 
bendi  ;  I  am  not  of  that  opinion,  where  a  bond  is  not  produced  to  verify  the 
same  ;  for,  if  either  those  words,  or  the  words  "  conjunctly  and  several^,**  be 
left  out,  as  here,  the  debtors  will  be  obliged  only,  ilk  one,  for  their  own  part } 
so  there,  est  discussionis  beneficio  locus  ;  as,  in  a  cautioner  for  an  executor  or  a 
tutor,  is  used  in  other  practick.  And  where  they  ur^ed  upon  the  defender  his 
oath,  at  St  Andrew's ;  it  is  clear,  that  he  deponed  without  contest-making, 
only  thinking  that  he  was  debtor  to  William  Muu-head,  non  ex  certa  scientia,  et 
protestatio7ie  that  his  confession  may  not  be  prejudicial  to  him  while  the  matter  be 
farther  tried,  and  all  parties  interested  heard.  Which  being  done,  and  not  only 
the  Duke  having  deponed,  but  he  also  heard,  to  clear  his  former  oath,  he  did 
declare,  that  the  bond,  by  the  which  he  thought  himself  debtor  to  WiUiam  Muir- 
head, was  blank  of  the  creditor's  name,  and  yet  delivered  to  the  said  William, 
who  had  told  to  my  Lord  Duke  his  attenders  the  money.  Yet  the  Loi:jds,  as  of 
before,  give  no  absolvitor;  but  suspend  all,  while  farther  trial  may  be  had 
anent  any  bond,  if  not  to  Muirhead,  yet  to  Gowld,  his  wife's  uncle,  or  any  other 
confident  person,  for  the  said  William  his  behalf,  subscribed  by  the  Duke  and  my 
Lord  Belheaven ;  and,  upon  the  19th  day,  assign  the  28th  to  summon  such  wit- 
nesses as  are  condescended  upon,  the  defender  being  wumed  apud  acta. 
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The  15th  or  l6th  qf  June  1649,  it  was  supplicated,  that,  for  farther  trying 
anent  the  bond,  certain  other  persons  might  be  examined  by  the  Lords,  ex  nobiU 
to ;  and  that  my  Lord  Belheaven  himself  might  be  reexamined.  Which 
le  Lords  granted,  reserving  to  themselves  what  it  might  work,  since  the  Duke 
his  deposition  carried  according  to  his  memory  and  knowledge ;  and  ordained, 
Hiat  the  interrogatories  to  be  answered  by  my  Lord  Belheaven  should  be  first 
given  in  to  the  Ix)rds,  to  be  considered  by  them.  Item,  That  my  Lord  Bet 
heaven  should  crave  suspension  of  any  execution  that  should  pass  against  him. 
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1649.    Jtme  1&  Burnet  against  Murrat. 

In  the  cause  of  suspension  at  the  instance  of  Burnet  against  Murray,  anent 
the  suspender's  bond,  and  his  cautioner,  containing  £4  sterling  for  the  failyie 
of  every  man  undelivered  at  Deipe  (for  >vhoni  he  ^ot  only  20  shillings  sterling,) 
— ^the  Lords  found  the  letters  orderly  proceeded  for  the  whole ;  because  lie 
referred  to  the  charger  his  oath,  that  he  was  content  to  take  them  at  Kirkcaldie, 
where  none  was  to  receive  them.  Whereupon  commission  was  directed  to  France, 
but  had  no  elSect ;  and  the  said  charger  coming  home  to  the  country,  by  his 
oath  denied  the  same.  And,  likewise,  in  favours  of  Monteumerie  of  Longschaw, 
the  whole  penalty  contained  in  the  bond  was  decerned  eof  pacHone  conventa. 
Item,  In  favours  of  the  Laird  of  Bochrum. 
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1649*    June  19*    Kobert  Millar  ngtinst  Robert  StEWARf. 

In  the  second  suspension  at  Robert  Millar  his  instance  against  Mr  Robert 
Stewart,  charger,  for  his  tocher, — ^it  was  found.  That  the  letters  ought  to  be  put 
to  farther  execution ;  notwithstanding  the  reason  upon  the  interest  of  John  Mil* 
lar,  alleged  executor  confirmed  to  umquhile  Janet  Millar,  his  sister,  spouse  to 
the  charger ;  the  suspender  being  administrator  to  the  said  John,  who  is  the 
executor  decerned,  and  willing  to  compense^  and«  for  liquidation,  referring  it  to 
his  oath  ;  because  the  charger  has  many  exceptions  anent  his  wife  her  testament, 
as  that  which  dips  upon  the  husband's  privilege  of  giving  up  his  debt,  till  ex* 
haust  the  inventory.  And)  because  there  was  a  bairn,  who  lived  seven  or 
eight  days  after  the  mother,  suppose  the  father  was  negligent  to  confirm  the  bairn 
executor  to  its  mother,  it  was  excusable  in  tarn  recenti  luctu.  So  that  it  is  very 
disputable,  whether  the  division  ought  to  be  bipartite  or  tripartite.  Yet  the  Lords 
delay  the  extracting  of  any  decreet,  till  the  matter  anent  the  testament  be  dis- 
cussed before  themselves ;  which  they  do  advocate  according  to  the  advocation 
raised  by  the  charger ;  and  which  in  the  matter  of  not-liquidation  opposes  qttod 
per  eum  stetertt. 

Pages. 
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1649*    Jtme  19«    The  Bailies  of  Queensferrie  against  Samuel  Wilsone. 

In  the  suspension  raised  by  the  Bailies  of  Queensferrie  against  Samuel 
Wilsone^  charger, — ^the  Lords  found  the  reason  of  compensation  relevant^  not- 
withstanding the  charger  alleged,  that  he  was  not  their  burgess,  but  they  had 
most  maliciously  riven  his  burgess  ticket^  atid  so  ought  not  to  be  stented  by 
them ;  because  the  act  whereupon  the  stent^rdil,  verifying  the  compensation,  did 
proceed,  although  it  be  posterior  long  to  the  second  suspension,  purchased  upon 
assignation^  was,  in  the  16S6  or  1&7»  subsoibed  by  t^e  charter,  with  many 
others ;  he  being  then  a  chief  actdr^  for  the  relief  of  liie  debt  wen  contracted 
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in  opposing  them  who  strove  to  hinder  the  town  to  be  made  a  burgh-royal.  And 
so  the  Lords  ordained  so  meikle  to  be  given  up  again  to  the  consigners,  and  the 
rest  to  the  charger ;  and  so  suspended  the  letters,  if  he  had  no  farther  to  say 
against  the  justness  and  quantity  of  the  debt,  or  his  portion  contained  in  the 
stent-rolK 


1649.    June  19,  20,  and  21.     Thomas  Youno  against  James  Wright. 

Ik  the  action  of  removing  at  the  instance  of  Mr  Thomas  Young  against  James 
Wright,  his  vassal,  in  some  particular  lands  of  Lenie,  expressly  designed  and 
bounded  in  his  infeftment ;  the  defender  did  except,  that  he  could  not  remove 
from  certain  parcels  of  grass ;  because  he  and  his  authors,  past  memory  of  man, 
at  least  thirty  or  forty  years,  had  the  said  parcels  as  parts  and  pertinents  of  the 
lands  contained  in  his  infefltment.  Whereto  it  was  replied.  That  his  infeftment, 
so  bounded,  could  not  admit  such  pertinents ;  because  he  offered  him  to  prove, 
that  they  lay  discontiguous  from  his  lands ;  and  the  said  pursuer  ought  to  be 
preferred,  being  m  tibello.    Which  the  Lords  admitted. 
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1649.    June  21.     Patrick  Mounseir  against  John  Kilpatricke. 

In  the  suspension  of  Patrick  Mounseir  against  John  Kilpatricke,  for  the  duty 
of  a  tack  set  to  him  by  the  said  John,  the  Laird  of  Closebum,  maker  of  that 
ri^t,  by  a  former  tack  to  the  said  John,  would  have  compeared  for  his  interest, 
to  have  annulled  or  taken  awav  John  his  right  of  tack,  by  proponing  some  excep- 
tions, and  especially  improbation ;  and  that,  because  the  same  Mounseir  was, 
-immediately  before,  tenant  to  the  said  Laird.  But  the  Lords  found,  Tbst  be 
had  no  interest  to  hinder  the  payment  of  the  subtack-duty ;  let  the  Laird  reduce 
or  improve  as  he  will  be  served. 

Poffe  8. 


1649.    June^l.    William  Dawnie  and  Others  against  John  Craio. 

In  the  advocation  raised  by  William  Dawnie  and  some  tenants  of  Leith 

tagainM  John  Craig,  cook,  of  a  process  before  the  Sheriff  of  Edinburgh,  for 

•outqditifig'the  said  William  his  comprising  by  count-making  with  the  said  John, 

'who  .bid  comprised  the  legal  ;*— the  Lords  thought  best  to  remit  it  to  the 

\$herifildeputes,  being  men  of  understanding ;  notwithstanding  the  said  William 

deolared,  That  his  comprising  was  to  the  minor's  behoof;  and  that  the  minor 

'hath  been  muoh  circumvened,  or  else  his  predecessor,  in  giving  such  a  bond 

<to  the  said  John.     Whereupon  it  was  thought  more  formal  to  intent  action,  if 

h^  thotight  himself  prejudged. 
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1649.    June  ^l.  Andrew  King  agaimt  Stbvinsone. 

.  Ik  the  uupeoaion  raided  by  Andrew  King  against  Stevinsone,  anent  l€0 
merks  payable  by  the  said  Andrew  without  infeftment  or  condition  thereof,  as  a 
yearly  annuity^  during  his  mother's  lifetime ;  in  whose  favours  she  had  renounced 
the  half  lands  of  a  lodging  in  Glasgow,  with  the  pertinents :  The  said  suspender 
craved  to  have  retention  for  taxt  and  loan,  and  other  maintenance  sinsyne, 
according  to  the  impositions  of  the  country,  and  the  Sd  Act,  6th  session  of  the 
first  triennial  Parliament  But  the  Lords  suspended  only  for  the  retention^, 
money,  as  in  annualrents,  since  there  was  neither  infeftment,  nor  condition  of 
infeAment,  in  that  contract  The  suspender  craved  farther,  that,  albeit  the  whole 
waa  paid  for  years  bygone,  without  deduction,  yet  he  ought  to  have  retention 
for  those  years  of  that  which  was  indebite  solutum  in  all  the  preceding  years* 
M^ereanent  the  parties  are  yet  to  be  he^rd.  And,  in  my  <^inion,  condktio  inde* 
hiti  is  an  action  qwe  pbtrknis  in  casibus  non  tompetit. 
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t64f9-    Jtine  SI.  Smith  /^gnms/  Bx.aik£o. 

In  the  suspensioii  betvdxt  Smith  and  Blaikeo,  in  the  town  of  Air,  the  labourer 
of  the  burghpacres  being  the  suspender,  would  have  deduction  for  the  out- 
pntting  of  a  foot^^dier.  The  Lords,  in  that  case,  would  have  him  to  retain 
only  for  a  proportion  whereunto  his  master  was  liable.  So  that,  if  the  labourer 
had  the  men  by  himself,  he  was  addebted  to  furnish  the  man  his  pension ;  the 
master  being  only  obliged  for  the  arms  and  the  outreik-money. 

Fage  10. 


1649.    Jwi^  21.    The  Tenant  of  Ovebbailles  against  Johk  Daltell. 

In  the  suspension  at  ihe  tenant  of  Overhailles's  instance  against  Mr  John 

Dalyell,  minister  at  Preston-Kirk,  who  had  charged  upon  his  decreet  conform,—- 

the  Lords  found.  That  no  inhibition,  served  in  cofnmtmijbrma,  could  put  any 

tenant  in  malajide  to  pay  till  any  kirk-man  or  secular  person,  who  had  oeen  in 

possession  of  uplifting  a  dut^r,  either  for  teind,  or  stock  and  teind  together ;  the 

charger  never  ofifering  to  prove  that  he,  or  any  liis  predecessors,  had  been  in 

possession ;  especially,  where  it  was  clear,  by  the  books  of  assumption,  that  the 

-teinds  of  that  pariah  belonged  to  sundry  beneficed  persons ;  and,  in  respect 

that  there  is,  at  the  Castle  of  Hailles,  a  ruinous  chapel,  it  would  seem  tnose 

-teinds  to  hiave  bdonff^d  thereto,  and  now  to  the  patron,  nam  decimariianjus  est 

constsetudmariunu    And|  as  I  remember,  umquhile  Mr  Charles  Lumsden  was 

miscalled  by  the  Eul  of  Haddingtoune,  president,  who  sought  the  teind  of  to- 

;faaoco  in  Dudingstoune ;  as  bringing  in  a  novelty  in  matters  of  teinds. 
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1649.    Jtme  26.    The  Viscount  of  Dudhope  against  Cockburk. 

In  the  suspension  raised  by  the  Viscount  of  Dudhope  against  — — —  Cock- 
burne,  relict  of  umquhile  iUavid  Scrimgear,  his  uncle,  the  reason,  upon  the 

Question  of  paying  8000  merks,  when  other  right  of  tocher  should  have  been  laid 
own,  did  not  militate;  because  the  charger  offered  to  show  that  tochep  em- 
ployed ;  and,  because  the  other  right  forenent  it  was  also  employed,  did  not 
charge  for  the  same ;  but  insisted  for  employing  S2,000  merks,  conditioned^ 
in  the  former  part  of  the  contract,  by  the  suspender  his  goodsir  to  the  said 
umquhile  David,  and  the  heirs  to  be  procreated  betwixt  him  and  the  said 
— — —  Cockburn,  charger.  Whereto  was  opposed,  a  reason  of  compensation 
grounded  upon  a  bond  paid  by  the  suspender  his  goodsir,  for  the  said  um- 
quhile David,  his  son,  as  cautioner  therein.  Whereunto  it  was  answered  by 
the  charger.  That  the  payment  of  the  said  bond  cannot  compense;  the 
suspender  his  goodsir  having  paid  that  sum  long  before  the  time  of  con- 
tracting the  said  marriage;  and  he,  providing  his  second  son  that  was  to 
be  honourably  matched,  and  the  heirs  of  the  marriage,  to  a  sufiBcient  stock,, 
did,  as  it  were,  tacite  discharge  the  former  debt ;  qtiast  nemo  donet,  nisi  debita 
prius  in  raiionem  deducto,  chiefly  where  the  father  contracts  for  his  son  with 
an  honourable  party. — Vide  L  26^  procula  ff.  de  presumpt.  ei  ibi  D.  D.j-^ 
for,  even  back-bonds,  given  by  bairns  to  their  parents  before  the  contract,  or 
betwixt  the  contract  and  the  marriage,  are  not  fair'  nor  honest ;  although  the 
husband,  induring  the  marriage,  if  ne  will  debauch,  may  spend  all  that  is  pro- 
vided for  their  children ;  yea,  for  the  wife  also,  if  she  should  condescend  there^ 
to,  even  in  matter  of  heritage,  let  be  money.  Yet,  if  a  stranger  had  been  made 
assignee  to  this  bond  so  paid,  he-  might  pursue  the  heirs  of  the  marriage  for  pay- 
ment of  the  same ;  and  albeit  the  heir  or  executor  representing  the  defunct, 
could  scarcely  make  it  a  valid  debt  against  the  heirs  of  the  marriage,  (suppose, 
for  the  upholding  of  an  old  house,)  the  heirs  being  but  lasses,  and  having,  in 
that  provision,  more  than  competency,  yet  a  lawful  creditor  might  seem  to  nave 
more  probable  reason  of  action  against  the  said  heirs  of  the  marriage,  for  pay- 
ment of  their  father^s  debt.  But  nothing  can  be  well  sustained  for  the  behoof 
of  the  said  goodsir  contractor.  Annseus  Robertus  his  pleidoier  are  cited  anent 
the  honesty  of  parties  in  contractii^  of  marriage. 


1649.    Jtfne  27.  Hamiltoune  against  Stewairt. 

In  the  cause  of  exhibrtion  pursued  by  Hamiltoune  against  Stewart,  the  dispo- 
sition being  produced,  the  pursuer  alleged  that  there  was  a  blank  in  it  wrong- 
ously  filled  up  by  the  defender  in  her  own  favour,  quasi  kgatum  siH  adscripsis^ 
set ;  and  it  was  urged,  that  she  should  condescend  on  the  writs.  After  long  dis- 
pute, her  procurator  alleged  that  such  a  dispute  could  not  come  in  hoc  ordine  ^  ftr 
if  he  would  be.  absent  after  that  the  writ  is  exhibited,  the  Lords  could  decent 
no  farther,  but  conform  to  the  conclusion  of  the  summons  for  delivery.  And  it  was 
so  found  by  the  Lords.  The  pursuer  protested^  That  his  taking  up  of  the  writ 
should  be  no  homologation  of  the  same  i  but  that  he  might  be  heard  to  chal« 
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lenge  it  for  the  blank  filling,  as  accords  of  the  Iaw»  in  respect  that  it  con- 
descends not  on  the  writer  and  filler  up,  which  is  a  nullity  by  the  Act  of  Par* 
liament.    The  which  the  Lords  admitted. 
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1649*    June  27.    The  Laird  of  Bruntoune's  Oy  against  The  Laird. 

In  the  action  for  aliment  at  the  oy  his  instance  against  Laird  of  Bruntouae, 
— ^it  was  excepted^  That,  although  the  oy  was  apparent  heir  to  his  father,  who 
bad  died  in  fee^  yet  the  Act  of  Parliament  is  only  gainst  wardatours^  and  drawn, 
by  interpretation,  against  lady  Uferentera  ;  and  not  where  the  goodsixer  by  con* 
tract  of  marriage,  hath  given  a  fee  of  idl  hia  lands  to  his  son,  with  reservation 
of  his  liferent  of  so  much ;  which  could  not  be  diminished  by  the  son,  although 
he  had  a  numerous  family,  let  be  by  the  oy»  whom  be  is  not  obliged  to  enter- 
tain. The  pursuer  allegecC  That  the  goodsire  got  a  great  tocher^  and  ^  lady 
liferenter»8  mein  portiaa  ^  as  it  were  bought.  The  I^rds  would  hear  it  m 
pra^sentta. 

This  would  be  helped^  either  by  an  Act  of  Paiiiament,  or  a.  clause  in  the  ma*- 
trimonial  contract,  that  women  entertain  the  children  tiU  they  may  do  for  than- 
selves.  P(xgtff  14. 


1649.    Jtine  27  ^wrf  28.    — — —  against  Widow  Fyfe. 

In  the  process  for  heirship,  the  widow  Fyfe  had  gotten  two  several  commissions 
before,  for  giving  her  oath  at  Dundie,  but^  beiug  dander,  had  neglected  the 
same.  Therefi^re^  the  Lords  would  give  no  fatnwr  coBMrissiMi  i  but  ordained 
her  to  come  and  depone  here  spedafiy,  wteiag  there  was  mo  testimonial  of  in* 
firmijfey.  P^^  1^- 


1649»    June  98.     Gutherib  against  The  Laibd  of  Fentrse; 

In  the  exhibition  pursued  hy  Gutherie  against  the  Laird  of  F^trie,  of  a 
bond  CQDS^ned  in  his  hand.  Major  Scrimgeour,  to  whom  it  was  made^  called 
for  his  interest,  excepts,  that  the  bond  was  delivered  to  him  and  registrate,  and 
so  could  not  be  exhibited.  Yet  the  Lords  would  take  then  the  Laird  of  Fentrie 
his  oath  anent  the  alleged  condition  whereupon  the  bond  was  put  in  his  hand, 
he  being  depositarius^  P^gc  VL 


1649»    Jttft^SSL    HioTRx  Ltu  ^^nsir  Bo(a2B  MoTASTr  &c;^ 

In  the  action  at  the  instance  of  Henry  Lyten  fov  ^  legacy  kft  to  him  by  his 

Ddd 
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sister,  against  Mr  Roger  Mowat,  and  some  others,  her  executors,  the  defenders 
would  have  given  him  an  assignation  to  a  decreet  against  the  town  of  Edin- 
burgh, who  had  meddled  with  a  great  sum  of  money  belonging  to  the  defunct 
the  time  of  her  decease.  But  the  Lords  found,  That  the  executors  behoved  to 
discuss  the  defunct  her  debitor,  who  had  suspended. 
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1649.    June  28.     Christopher  Spence  against  Alexander  Skirving. 

In  the  suspension  at  the  instance  of  Christopher  Spence,  or  reduction  of  a  de- 
cree given  against  his  wife  and  himself  pro  interessey  in  favours  of  Alexander 
Skirving,  spouse  to  umquhile  Helen  Sinclar,  sister  to  the  said  Christopher  his 
wife, — ^he  craved  suspension  or  reduction  upon  this  reason,  amongst  others,  that 
he  was  only  decerned  pro  interesse,  which  had  now  ceased,  she  being  dead. 
The  Lords  would  have  it  heard  in  their  presence ;  saving,  that  the  party  offered 
to  prove,  that  he  had  intromitted  himself,  et  sic  in  rem  versam  :  for  the  umquhile 
Earl  of  Haddingtoune  purchased  himself  free  of  all  decreets  obtained  against 
his  lady  and  himself  ^o  interesse ;  because,  from  their  marriage,  he  never 
meddled  with  any  thing  belonging  to  her,  but  she  had  liberam  administrandi 
res  stias  JacuUate7n. 
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1649*    June  28.  David  Gray  against  Jean  Ogilvie. 

In  the  suspension  at  David  Gray  his  instance  against  Jean  Ogilvie*  upon  a 
bond  of  a  liquid  sum,  without  condition  expressed  therein  ;  the  Lords, — in 
respect  of  a  reason  dipping  upon  David  Gray  his  back  bond,  to  umquhile 
Captain  Gray,  her  spouse,  who  had  deponed  the  money  in  David  his  hand, — 
thought  good  to  try  if  the  charger  could  have  any  more  nor  a  third  of  that  sum, 
and  that  the  two  part  might  be  employed  to  the  use  of  the  children,  seeing  she 
was  to  many  another  husband ;  they  being  communis  patrice  parentes.  And 
here  it  was  also  alleged,  That  there  was  some  arrestment  used  by  a  creditor  of 
the  father.  Likeas,  the  4th  of  July,  they  ordained  caution  to  be  found  to 
the  minors,  and  would  not  receive  her  oath  hereanent 
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1649-    June  28.      John  Muirehead  asainst  John  Polcke. 


to 


In  the  action  of  maills  and  duties  pursued  by  John  Murehead  against  John 
Polcke,  his  tenant,  who  suspends,  That  he  could  not  pay,  because  his  master 
plundered  him,  accompanied  with  a  number  of  soldiers,  about  the  time  of  the 
wicked  engagement,  and  left  him  nothing ;  whereupon  he  had  spuilyie  depend- 
ing }  and  is  the  more  odious,  that  he  offers  him  to  prove,  that  it  was  done  upon  a 
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hsting  Sunday.  Whereunto  the  master  answered,  That  he  was  also  sore  spuil- 
yied  himself  that  day  for  not  putting  out  of  a  footman  ;  it  being  the  tenant's 
&ult,  who  should  have  put  him  out.  The  Lords  assigned  a  short  term  to  the 
suspender  to  prove  that  which  was  infacto^  and  to  liquidate  the  prices  ;  or,  if 
he  had  rather,  more  terms  to  prove  his  spuilyie.  The  Lords  found  the  letters 
orderly  proceeded  for  the  master. 
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1649.    June  28.      Gilbert  Hardie  against  Hamiltoune  and  Poolle. 

In  the  advocation  at  Gilbert  Hardie  his  instance,  of  an  action  of  removing  at 
the  instance  of  Hamiltoune  and  Poolle  against  him  before  the  town  of  Edin* 
burgh,— there  was  a  reason  of  suspected  partiality,  one  of  the  bailies  threaten- 
ing Hardie,  that  he  should  be  decerned  to  remove,  and  the  assessor  being  the 
drawer  up  of  the  pursuer  his  allegeance  and  replies  ;  and,  farther,  the  matter 
dipping  upon  the  discussing  of  double  tacks,  specially  where  the  user  of  the  ad- 
vocation  craved  only  to  set  while  Martinmas  or  less,  that  he  might  get  his  wine 
and  beer  sold,  otherwise  he  would  be  altogether  ruined.  Some  inclined  to  try 
upon  what  conditions  the  tack  pretended  by  Hardie  was  consigned  in  Jacob 
Nicolsone  his  hand,  and  so  would  have  had  it  advocated.  But  others  prevailed, 
that  it  should  be  remitted,  because  that  might  delay  time,  which  was  precious ; 
for  the  great  confluence  of  people  now  before  Lammas,  and  advocations,  in  Re- 
movings,'  are  important  in  the  town  of  Edinburgh :  yet  recommended  to  the 
town  to  be  gentle  and  tender  herein  towards  their  burgess,  Hardie,  whose  credit 
lunges  upon  bis  change. 
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1649.    June  28.     Widow  Wallace  against 


In  the  action  for  a  terce,  at  the  instance  of  Widow  Wallace,  furth  of  her 
liusband  his. land  of  the  Cannongate, — it  was  excepted,  That  all  burgh  lands 
ought  to  be  free,  and  ought  to  have  the  like  freedom.  It  was  replied.  That,  by 
the  old  laws,  the  word  burgh  is  only  to  be  understood  of  burghs  royal ;  who 
have  that  privilege,  as  it  would  seem,  because  they  were  almost  merchants  and 
tradesmen  who  dwelt  therein,  and  did  leave  their  dwelling-house  to  their  heir ;  as 
the  chief  messuage  in  landward  is  likewise  thought  to  be  prcecipuum  :  and  that, 
out  of  the  moveables,  the  relict  might  have  a  competent  third.  It  was  duplied, 
Th^t  the  burghs  of  regality  and  of  barony  are  of  a  like  nature,  the  inhabitants 
having  collected  themselves  to  dwell  together  for  mutual  defence.  And  what  is 
privilegiatum  to  the  burghs  royal,  as,  to  vote  in  Parliament,  to  sell  wine  and 
wax,  &c.  those  particular  exceptions,  by  the  Acts  of  Parliament,^nw^n/  regu- 
lam  in  omnibus  casibus  non  exceptis ;  and  so  they  take  infeflment  by  hasp  and 
staple,  in  the  regals  as  in  the  royals.  Likeas  the  custom  has  never  been  of 
seeking  such  a  terce,  albeit  Anna  Hay  got  it  in  the  Cannongate, — the  Raes, 
her  good-sisters,  not  willing  to  oppose  her  for  their  own  reasons  ;  qux>d  unicum 
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eJDemphim  injure  per  coniradictianem  non  coniraversum^  noH  trnhendum  est  in 
sequentidm.  And  I  think  the  terce  usually  kenned  by  sunny  side  and  shadow  m 
prediis  rustkU.  I  scarce  can  see  that  kenning  can  be  designed  in  urbanis  pre^ 
diis;  or  see  I  what  may  be  the  inconvenient  in  setting  the  two  part  aad 
third*  Vide  X*  Burgenses,  anent  the  flat,  et  de  interiore  domus  parte^  appointed 
to  the  widow  of  a  burgess.     Howsoever,  Repelled  the  answer  wd  duply. 
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1649-    J'ftne  ^8.    Gawin  Sympsone  against  Hill  and  Puktoune. 

In  tha  process  at  Gawin  Sympsone  his  instance  against  Hill  and  Funtoune^*— it 
was  excepted  chiefly  by  Robert  Hill,  That  he  could  not  buUd  a  house  in  that 
his  waste,  lest  he  sbould  wrong  the  said  Robert  his  lights.  To  the  which  it  was 
replied,  That  the  pursuer  might  build  on  his  own  ground  as  high  as  he  liked»  if 
l^e  defender  were  not  able  to  show,  diat  he  had  such  a  servitude,  ne  altius  talk* 
ret  aut  lutmniius  qffhsret.    Which  the  Lords  sustained. 


I6i9.    June  29*    The  Tenants  of  Gold£Nhoov£  against  Colonel  Rae. 

In  the  acticm  of  retention,  for  luaintenance,  quartepng,  &c.  at  the  instance  of 
the  tenants  of  Goldenhoove^  against  Colonel-  Rae,  their  master,  it  was  excep|> 
ed.  That,  by  virtue  of  a  clause  contained  in  their  tack  accepted  by  thern^  they 
should  undergo  all  taxations,  impositions,  and  burdens,  and  free  their  master  of 
the  same ;  they  could  not  have  retention  for  the  years  within  their  tack,  to  this 
time  :  especially  seeing  the  duty  was  the  same  in  a  former  tack,  wherein  a  clause 
of  services  therein  contained,  was,  in  the  posterior,  remitted  j  and,  by  the 
clause  above  specified,  as  it  were  innovated :  considering  also,  that  the  duty  tif 
the  tack  was  within  the  avail.  They  replied  upon  the  Act  anent  liferenters,  of 
the  6th  ses^on  of  the  1st  triennial  Parliament,  1646«  But  the  Lords  found  that 
th^  did  not  meet,  in  respect  ibere  was  a  posterior  act  of  maintenance  concein^ 
ing  die  relief  of  tenants,  in  remitting  the  tnal  of  the  worth  of  lands,  and  the  com- 
paring the  same,  with  the  duty  paid  to  the  committee  of  war  within  the  diire  $ 
which  thir  tenants  had  neglected*  The  I^rds  ordained  the  master  to  reliev^e 
preceding  the  tacks,  conform  to  the  order  then  standing,  and  noways  during  the 
time  of  the  tack  run ;  and,  for  the  time  to  come>  gave  power  to  tine  tenants  to 
renounce  their  tack  if  they  pleased* 
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1649*    June  ^.    The  Exeojtors  of  James  Barnes  against  Robbrt  MAansft- 

TOUNE. 

In  the  action  of  suspension  and  reduction  at  the  instance  of  the  executctfs  of 
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James  Barnes  against  Robert  Mastertoune,  the  Lords  found  the  letters  orderly 

Sroceeded,  notwithstanding  the  reason  alleged^  founded  on  umquhile  James 
tames  his  ticket,  which  was  the  ground  of  the  pursuit,  bearing,  that,  notwith- 
s(tandkig  &e  obligei»ent  therein,  they  should,  as  compftrtn^s,  ut  inc^fUractu^o* 
ckMtis^  tii«  said  Robert  should  bear  a  like  hazard  and  risk  with  the  said  James  $ 
but  so  it  wau3  that  the  cairvies  which  are  in  qoesticm  were  meddled  with  by  a 
bankrupt,  and,  consequendfy,  the  said  Robert  ought  to  lose  as  the  said  James; 
because  the  hazard  pointed  at  was,  if  John  Wallace,  to  whom  they  were  direct^ 
as  factor,  should  become  nM  solvendo^  or  should  put  {[them]  in  an  unresponsal 
man  his  hand,  then  they  should  bear  a  like  risk :  or,  if  the  said  Robert  and  James 
should  give  order  fcnr  delivery  to  any  who  might  be  bankrupt,  and  not  where 
none  was  so  given.  But,  by  the  contraiy,  Wallace  being  absent^  the  cairyies 
were  intromitted  with  by  a  bankrupt,  by  the  order  of  the  said  umquhile  James 
only.  There  might  have  been  a  hazard  also  understood  in  bringing  them  back 
to  the  country,  if  they  should  have  perished,  seeing  the  ticb^  speaks  ofihe  t^ 
ceiving  of  them,  or  monies  for  them,  one  day  after.  The  Lords  would  not  sus- 
tain for- the  prices  conditioned  to  Barnes,  since  that  given  for  them  in  England 
was  proven. 
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1649*    June  S9*        John  Spotteswood  agaimt  Kaecsttlb. 

Ik  the  action  at  the  instance  of  John  Spotteswood,  as  assignee  constituted  by 
his  sister,  to  the  sum  of  1000  merks,  belonging  to  her  by  virtue  of  a  substitu-^ 
tiou  coutalMd  in  her  contract  of  marriage,  bearii^,  Tfaat»  fidlyieing  of  the  liejro 
of  marriage,  SOOO  merks  should  go  to  the  husband,  his  heirs  and  assignees,  and 
1000  mej^s  should  come  to  her,  her  heirs  and  assignees ; — Karkettle,  the  de- 
fender, alleged.  That  he  could  not  be  liable  to  pay  her,  seeing  the  heirs  failyied 
not.  But  this  is  not  so  clear  j— because,  suppose  there  were  children  of  the  mar- 
riage, yet  they  died  before  the  mother^  nee  erant  deserviti  ;  quod  est  apud  nos 
jus  acqmrendi.  Yea,  I  think  farther,  that  the  substitution  should  stand  till  they 
outlived  jainority,  &nd,  becoming  iB»ors»  have  Ubercm  rerum  sutarvm  Mtminis^ 
tratianem.    And  the  Liords  decerned  ior  4^e  pursuer^ 
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SsiastCK  against 
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In  die  former  process  at  Spence  his  instatioe»  there  being  a  reason  upon  an- 
tedating or  postdating  a  decreet,  and  the  process^  with  the  minutes^  being  called 
fbr,»~it  was  controverted  who  should  deal  with  the  clerk  for  production*  But 
the  Lords  ordained  the  defender^  who  obtained  the  decreet  <^ed  for^  to  deal 
mth  the  clerk. 
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1649*    Jyne  isd.  Rodger  against  James  Binning. 

In  the  suspension  pursued  by  Rodger  against  James  Binning,  the  reason  was 
libelled,  that,  before  payment,  the  said  James  should  subscribe  assignation 
against  the  cautioner  his  heirs,  contained  in  the  first  bond,  according  to  his  pro- 
mise ;  as  also,  according  to  a  clause  in  the  second  bond,  tying  hira  to  deliver 
both  the  bonds  to  the  suspender  the  time  of  payment-making ;  which  importeth 
assignation,  or  else  the  re-delivery  was  not  much  profitable.  But  the  charger 
denied  the  same,  being  referred  to  his  oath  ;  for  that,  to  free  the  poor  minors^ 
bairns  to  the  deceased  cautioner,  was  according  to  conscience.  He  discussed, 
first,  the  principal,  and,  if  Rodger  had  not  intervened  by  his  posterior  bond, 
he  would  have  laid  in  ward  his  principal  debtor,  whom  he  had  then  in  hands. 
Likeas,  the  Lords  found  that  the  foresaid  words  of  the  bond  did  not  import 
assignation,  and  yet  was  profitable  lU  constaret  de  relata,  sicut  de  referenti ; 
and  the  said  James,  being  paid,  should  keep  neither  of  the  bonds. 

Page9S^ 


1649*    June  29.  Neilsone  against  Cranstoune. 

In  the  suspension  at  the  instance  of  Neilsone  against  Cranstoune,  for  a  cure 
in  chirurgery,  decreet  having  been  given  by  the  commissaries  of  Edinburgh 
beyond  the  injunctions  ;  the  reasons,  in  effect,  were  to  have  modification.  Tne 
Lords  were  loth  to  meddle  in  it,  in  respect  of  the  pursuer  his  oath  taken  in 
iupplementum  i  yet  desired  them  to  hear  chirurgeons  thereanent,  and  to  report 

Puffe  24. 


1649.  Jtme  SO.  Hkuiot,  Ladt  Powrie,  against  James  Grahame  of  Monorgune.^ 

In  the  action  of  maills  and  duties  pursued  by  Heriot,  Lady  Powrie,  Jirstf 
against  Mr  James  Grahame  of  Monorgune,  alleged  heritor  of  Lawlethime,-*— it 
was  excepted  upon  an  infeftment  from  the  Laird  of  Fentrie  his  brother,  who 
had  disposition  from  the  Laird  of  Powrie,  her  husband,  and  was  infeft  therein : 
neither  could  the  pursuer  her  prior  infeftment  be  respected  ;  because,  proceed- 
ing on  a  bond  from  her  husband,  stante  matrimonio,  for  love  and  favour,  wliicb 
is  donatio  inter  virum  et  tLxorem^  prohibited  in  the  law  ne  mutuo  amore  se  spolient ; 
— FF.  et  C  de  Donat.  inter  Vir.  et  Uxor  em; — ^and  so  revokable,  and  was  de  facto 
revoked,  in  so  far  as  the  said  Laird  of  Powrie  did  alienate  those  same  lands  to 
the  said  Laird  of  Fentrie.  Whereunto  it  was  replied.  That  there  could  be  no^ 
tacit  revocation  understood  here,  to  her  prejudice;  since  her  husband  had  given 
to  her  the  said  lands,  under  reversion  to  him  and  his  heirs-male,  for  ten  merks, 
which  he  never  did  redeem  ;  and  farther,  that  the  defender,  knowing  of  this,  at 
least  the  Laird  of  Fentrie,  author  to  him,  did  take  infeftment  of  the  lands  of 
Powrie  in  warrandice.  Whereunto  it  was  duplied.  That,  in  respect  of  that  re- 
rersion  for  a  small  sum,  it  was  much  more  revokable,  and  ought  to  be  revoked 
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in  favours  of  the  singular  successor ;  who,  if  he  came  back  upon  his  warrandice* 
lands,  might  be  repelled  by  the  heritor  thereof,  who  had  bought  them  sinsyne 
from  the  Laird  of  Powrie  and  herself;  the^  being  truly  her  conjunct  fee  lands, 
and  she  consenting  legally  to  the  alienation.  And  it  may  be,  that  this  pre- 
tended right  of  Laulathime,  and  other  lands,  did  move  her  to  the  alienation  of 
her  conjunct  fee,  provided  by  contract  of  marriage  ;  but  she  did  not  consider 
that  the  same  was  not  remuneratorte^  neither  could  be  ;  the  same  being  long  an- 
terior to  the  alienation  of  her  conjunct  fee,  and  so  could  not  be  intuitu  matrix 
moniif  which  is  the  case  sustainable  in  law.  Neither  does  here  militate  the  dis- 
tinction quodmaritus  non  sit  pauperior  factuSj  nee  ttxor  locupletior^  which  has 
place  by  the  laws  in  minutis  tantum  etjructibus  consumptis.  The  Lords  found 
little  in  it :  but,  pitying  the  poor  lady,  reserved  it  to  be  heard  in  prcBsentia^  to 
the  effect  some  composition  might  be  had  by  way  of  arbitrament,  since  her 
husband  had  debausched  all,  and  left  nothing  to  her. 


1649.    June  SO.    Mr  William  Rig  against  The  Earl  of  Seaforth  and  — — — 

Wedderburne,  Relict  of  Thomas  Montcur. 

In  the'  action  pursued  by  Mr  William  Rig  against  the  Earl  of  Seaforth  and 
Wedderburne,  relict  of  Thomas  Montcur,  for  her  interest,  it  was  except- 


ed, against  his  title  of  assignation  to  the  Earl  his  bond,  That  it  was  blank  even 
till  his  death,  alleged  granter  thereof;  and  but  subscribed  on  death-bed,  et  om- 
nium bonorum.  It  was  answered.  That  was  jurS  tertii,  and  neither  heir  nor 
creditor  did  quarrel  the  same :  neither  could  they  or  she  either ;  in  respect  one 
Hunter  being,  as  it  were,  proxeneta  for  getting  the  said  Montcur  granter  there- 
of, money  to  borrow,  did  deliver  the  said  bond  to  the  pursuer,  and  promised  to 
bring  him  an  assignation  thereto*  containing  more  sums,  for  some  other  things 
that  were  between  them.  *  To  the  which  it  was  duplied,  by  way  of  information, 
That  this  Hunter  (after  bankrupt)  might  have  been  debtor  to  the  pursuer,  and, 
in  satisfaction,  given  this  blank  assignation  to  him  ;  which,  perhaps,  for  eschew- 
ing of  horning  or  other  inconvenient  of  law,  the  said  Thomas  Montcur  might 
have  laid  by  him.  Whereupon,  for  clearing  the  said  Mr  William  his  part,  the 
preceding  Lords  had  taken  his  oath  j  and  those  who  sat  now  did  renew  the 
flame. 

It  was  farther  excepted,  That  the  said  Mr  William  could  not  have  filled  the 
blank  assignation  with  his  own  name,  to  the  prejudice  of  the  said  relict,  to  whom 
the  sum  was  provided  in  liferent ;  and  that  the  said  assignation  never  being 
intimated  before  the  said  Montcur  his  death,  could  neither  prejudge  executor, 
creditor,  nor  relict.  It  was  replied,  That  the  bond,  being  delivered  long  before 
the  death  and  assignation  promised,  the  same  needed  no  intimation,  except  there 
were  another  assignee  contesting  for  priority  ;  and,  if  the  granter  subscribed  the 
same  etiam  in  extremis  agens^  it  must  be  thought,  as  concerning  the  relict,  to  be 
revocatio  donationis  inter  virum  et  uxorem^  guie  non  nisi  morte  confirmatur^  cum 
et  hie  mariti  voluntas  usque  ad  mortem  sit  ambulatoria.  And  if  a  bond  and  assig* 
nation  be  subscribed  by  the  granter,  it  may  be  taken,  of  purpose  et  consulto  consilio^ 
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bbittk  in  tile  name  to  wfaom^  that  the  receiver  nurjr  make  use  of  tha  same  at  his 
pieiiaure,  » it  is  daily  practicketL 

It  seemed  here,  That  the  proponef  of  the  defem:e»  Mr  Fleiming,  being  a 
CQXHmiasaiy,  would  have  taken  away  the  right  of  assignalionsL  not  intimated,  that 
he  might  draw  all  this  water  to  his  own  mill,  of  confirming  testaments ;  and, 
it  majr  be,  bishops  would  have  obtained  it. 

It  Wast  bsdjr  excepted,  That  thui  sum  had  been  her  former  husband^  and 
her's ;  and,  after  that,  she  had  given  the  bond  to  be  renewed  unto  the  said 
MoBlGur  and  her  ibr  her  lifetime,  especially  seeing  it  propofts  a  delivery^  of 
money  for  himself  and  for  her  belK>of.  Whereunto  it  was  replied.  Quod  hax 
omnia  nihU  opersntur  /  hecattse,  whatever  the  wife  has,  l^  our  lawj  Jure  nuptia- 
rurOf,  vutrii^  aeqiurittir  ;  and  she  mi^bt  brought  in  her  mp  a  great  treasure  to 
him»  whicfaL  was  po  longer  berg's,  hut  ne  might  have  dose  witii  it  what  be  liked ; 
so  that  the  giving  of  the  liferent  must  be  yet  imderstood  donatio  inter  virum  et 
tucorem ;  which  was  revoked  by  the  foresaid  assignation.  To  the  which  it  was 
duplied,  That  it  could  not  be  revoked  quia  remuneratoria  v  because,  by  the  con- 
tract of  marriage  with  Montcur,  he  was  obliged  to  provide  her  to  a  liferent  of  a 
great  sum  of  money ;  and,  because  the  foresaid  contract  was  in  the  hands  of  the 
heirs  of  hw  tbkd  husband,  she  pretested  for  incident  diligence.  The  Lorda  sus- 
tained this  duply. 
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1649-    Jttne  SO.    Anna  Aikinheab  and  seme  of  Hef  Mother^s  Frtends, 

against  David  Aikinhpad^  Hw  Half-broths. 

In  the  action  ef  exhibitiofi  br  Anna  Aikinhead^  pupilt  and  some  of  her 
mother^  friends,  against  David  AikinWd,  her  kalf4)rothenr,  it  was  excepted. 
That  her  tutors  disdaimed  that  action.  But,  in  respect  it  waa  replied.  That 
they  were  the  goodsir  and  other  friends  of  the  defender,  named  in  testament  by 
the  defunct^  the  Lord»  snstained  ti^  adiosi* 
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1649*    June  SO.    Mr  James  Eistoune  against  Beatoune  and  Browne. 

In  the  aiiapeiiaion  by  Mr  James  Eiatomie  i^nat  Beatoune  aad  Brawm^  the 
reason  for  eschemng  the  failyie  of  not-delivery  of  so  manj  soldiers,  whicJi  was 
the  double  of  the  money  given,  waa  sustained  ^  because  the  said  Ekrtoune,  pni* 
cmally  bound,  might  have  altered  hi$  mind,  contrary  to  his  bond ;  since  Bruce 
o^Stanehous  did  net  go  captain  of  that  expedltioet,  but  tran^erred  his  jight  to 
Brewne»  who  was  not  so  nanonrable  a  man  to  fellow  aa  Bruce  wasd.  Yet  tiie 
Xiords  ordained  the  money  received  to  be  z&«dellvered  %  wlu<^  waa  enough  for 
a  cautioner,  to  ^ve,  to  an  executor ;  suppose  Beatoune  pretended  htm  ta  hxrt 
satisfied  Colomu  Sir  James  Deuglasr,  to  wnom  he  was  cautioaer  tot  Browne. 


Nv 
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1649.    June  30.        Auchinnoell  against 


In  the  suspension,  by  Auchinnoell  against  ,  for  payment  of  three 

Of  four  hunc&ed  raerks  of  tocher  resting ;  where  the  woman  was  dead,  and  failyie- 
ing  of  heirs  of  the  marriage,  there  was  a  substitution,  that  so  much  should  come 
back  to  her  friends,  heirs,  and  executors ; — the  reason  of  retention  was  proponed^ 
and  caution  offered  for  ihe  husband  his  liferent.  Whereunto  it  was  answered 
for  the  liferenter.  That  he  might  have  the  money  more  profitably  employed,  and 
he  should  find  caution  for  all  that  was  to  return.  Whom  the  iLords  preferred, 
he  finding  sufficient  caution. 
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1649.    June  30.     Archibald  Merser  against  James  Hat  and  William  Ste- 

VINSONE. 

In  the  suspension  by  Archibald  Merser  against  James  Hay  and  William 
Stevinsone,  the  reason  of  doing  diligence  for  recovery  of  money  from  one  Averie 
in  Germany,  was  sustained;  because,  although  his  back-bond  bore,  that  he 
should  return  that  Averie  his  bond  uncancelled  or  discharged^  betwixt  and  such 
a  day,  or  else  the  whole  monies,  ^et  the  suspender  maybe  thought  to  have 
done  what  lay  in  him,  since,  at  the  commission-directing,  the  said  Averie  was 
bankrupt  j  so  that  the  charger  could  have  gotten  nothing  by  his  bond ;  and  the 
suspender  did  such  diligence,  as  he  got  near  400  ounces  of  silver  plate  from 
the  bankrupt  his  wife.  And,  4th  July,  it  was  found,  That  he  had  done  friendly, 
both  in  accepting  of  the  commission,  and  doing  for  his  friend  what  he  would 
have  done  for  himself ;  especially,  by  Averie  his  letter,  produced  by  the  charger, 
it  was  declared,  that  the  silver  plate  was  the  goods  wherefor  the  bond  had  been 
given  by  Averie. 
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1649*    July  3.  *  Gideon  Murray  agaimt  Shaw. 

In  the  suspension  at  Gideon  Murray  his  instance  against  Shaw,  the  reason, 
upon  a  discharge  containing  a  general  of  all  bonds,  &c.  was  not  sustained,  but 
for  counts  and  reckonings  only,  quod  tunc  agebatur  tantum  ;  they  being  both 
merchants ;  and  the  charger  having  simply  written  as  the  suspender  had  dic- 
tated. And  the  letters  were  found  orderly  proceeded  ;  yet  giving  him  a  time  to 
relieve  him  with  diligence^  as  the  bond  aid  bear,  of  that  his  cautionary,  in  the 
testament  of  the  former  husband  to  the  suspender  his  wife  ;  and  that  he  should 
give  caution  in  the  said  discharge }  because  nis  cautionary  in  the  testament  habe- 
bat  tractumfuturi  temporis. 
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1649*    July  3.        Herreis  and  His  Spouse  against  Gibsone. 

In  the  spuilyie  pursued  by  Herreis  and  his  spouse  against  Gibsone,  the  excep- 
tion  of  lawful  poinding  was  repelled,  in  respect  of  the  reply,  That  the  pursuer 
offered  him  to  prove,  that  the  gear  spuilyied,  as  is  libelled,  was  bought  by  the 
pursuer,  and  brought  upon  the  ground  possessed  by  the  woman  whom  he  was  to 
marry,  and  so  belonged  not  to  me  executors  of  his  defunct  debtor.  And  where 
it  was  duplied.  That  they  offered  them  to  prove,  that  those  same  goods  craved 
were  in  their  own  possession ; — it  was  triplied.  That  they  had  brought  them 
back  from  one  Greirsone,  who  had  given  bond  for  the  same  to  the  defenders. 
Which  also  was  sustained  in  fortification  of  the  reply. 
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1649-    July  3.  Hoodie  against  R6llocke. 

In  the  suspension  pursued  by  Moodie  a^inst  RoUocke,  the  said  Hoodie  was 
not  reponed  to  his  oath,  but  decreet  of  exhibition  sustained,  upon  that  he  had 
confessed  the  having  of  the  writs,  in  judgment ;  suppose,  when  a  day  was  assign- 
to  him  to  depone,  he  did  absent  himself^  and  so  was  holden  as  confessed. 
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1649.    July  3.  Watsone  against  Crawfurd. 

In  the  suspension  by  Watsone  against  Crawfurd,  the  probation  of  the  decreet 
given  by  the  commissaries  of  Edinburgh  adminiculated  by  the  pursuer  his  oath, 
as  their  use  is,  ad  probationem  semiplenamjuvandam^  was  sustained. 

P^e3S. 


1649.    July  3.    Somervaill  and  Gardine  against  John  Stratoune. 

In  the  advocation  by  Somervaill  and  Gardine  against  John  Stratoune,  there 
was  a  reason  of  iniquity  libelled,  that  the  commissaries  had  repelled  their  ex- 
ception of  prescription  in  the  Act  83,  Parliament  6,  James  Vl.  Which  the 
Lords  found  no  iniquity,  in  respect  of  the  reply,  That  it  was  for  the  entertain- 
ment of  a  pupil  recommended  by  a  letter  of  the  father  from  Germany  to  the 
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defunct,  whose  executor  pursues  for  the  same.  So  the  Lords  remitted  the  pro- 
cess, reserving  the  modincation  to  themselves ;  because  the  mandate  was  in 
writ  by  his  letter  i  and  sustained  the  same,  4//t  July  also. 
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1649.    July  3.    The  Executors  of  Combrie  against  Thomas  Rennie. 

In  the  action  pursued  by  the  executors  of  Combrie  against  Thomas  Rennie, 
the  exception  upon  a  discharge,  given  within  a  few  days  after  the  date  of  his 
bond,  suppose  before  the  day  of  payment,  pecuniajam  representata^  suppose  not  * 
the  whole ;  was  found  relevant,  albeit  the  said  discharge  did  not  say  in  satitfaction 
of  the  said  bond :  except  the  pursuer  would  reply  that  the  defender  was  debitor 
aliunde :  et  debitori  licet  solutum  imputare  in  duriorem  sortem  ;  as  rather  to  pay  a 
bond  bearing  annualrent  than  one  without  the  same  or  account ;  but  here  p^- 
ment  was  advanced  before  the  day.  The  Lords  would  have  had  the  discharge 
produced  ;  but  the  man  diat  had  it  was  said  to  be  out  of  the  country  ;  and  so  a 
day  was  assigned,  reserving  all  contra  producenda.  * 
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1649*    July  3.  Wardlaw  against  Sir  Thomas  Ker. 

In  the  process  b^  Wardlaw  against  Sir  Thomas  Ker,  the  decreet  against  Sir 
Thomas  Ker  was  found  wrongously  given  out,  and  disconform  to  the  summons ; 
for,  there  being  a  process  depending  at  the  instance  of  umquhile  Mr  John 
Wardlaw,  father  to  tne  pursuer,  wherein  the  said  Sir  Thomas  bad  an  incident 
ninning,  the  said  Andrew,  being  made  assignee,  did  intent  a  transferring  of  that 
process ;  and  yet  the  clerk  gave  out  a  transferring  of  the  contract  of  marriage, 
cutting  the  said  Sir  Thomas  short  of  his  diligences,  who  was  but  oy  of  the  cau- 
tioners. 
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1649«    July  3.      John  Boyd  against  Peter  and  Hamiltoune. 

In  Peter  and  Hamiltoune's  bond  to  John  Boyd,  the  words  **  conjunctly  and 
severally,"  omitted  in  the  obligement,  neither  of  them  being  cautioner,  were 
thought  correi  debendi  et  debitores  in  solidum  alteruter  ;  because,  in  the  end  of 
the  bond,  there  was  a  clause  to  relieve  ilk  one  other  pro  rata. 

Page  35. 


404  FOORD.  1646. 

1649.    July  4»        John  Reatt  against  The  Poor  Man  Gib. 

In  the  suspension  and  improbation  by  John  Peatt  against  the  poor  man  Gib, 
before  the  trial  of  the  alleged  vitiation,  John  being  made  out  of  James  :  in  re- 

Sect  he  offered  him  to  prove  payment  of  the  annualrent  by  the  said  John,  and 
e  said  debt  given  up,  at  his  marriage  making,  to  Deanemilne  ;  item,  the  appro- 
bation of  the  witnesses  inserted  j— the  Lords,  ea^  officio  nobili,  would  have  all 
these  examined  before  answer  given  j  and  directed  letters  for  charging  them  to 
be  given  to  the  suspender. 
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1649*    July  4.         Adam  Muschett  against  James  Raith. 

In  the  pursuit  by  Adam  Muschett  against  Mr  James  Raith,  the  Lords  would 
not  have  nun  to  intent  a  declarator  of  the  order  used  by  umquhile  Robert  For- 
rester,  bastard,  to  whose  bastardy  the  said  Adam  was  donatar,  but  ordained  the 
said  Adam  to  produce  the  order,  and  the  said  Mr  James  to  object  against  it 
hoc  ardine,  without  multiplying  of  pTocess.^-^See  page  407. 
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1649.    July  4.      John  Turnbuli.  against  Archibald  Murray. 

In  the  pursuit  at  John  TumbuU  his  instance,  for  his  own  horse,  as  he  alleged, 
against  Mr  Archibald  Murray,  who  did  qualify  also  pregnantlv  the  horse  con- 
troverted on  to  be  his }— the  Lords,  before  answer,  would  have  them  both  to  coo- 
descoid  on  ^eir  witnesses,  ut  dispicerent  ctyus  testes  essent  mAgis  laudandi. 
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1649*    Jtdy  4.      The  Master  of  Ortay  against  David  Dunmure. 

In  the  suspension  at  the  Master  of  Ortay  his  instance,  against  Mr  David 
Danmure,  the  Lords  found  retention  due,  and  yet  ordained  expanses  ^'because,  as 
if  there  had  been  mora  since  the  obtaining  o£  the  decreet  against  him  as  exe^ 
cutor,  there  being  no  instrument  of  offer  upon  that  comiiticHU 
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1649*    Jubf  4.  Blythman  against  Gideon  Murray. 

In  the  suspension  by  Blythman  against  Gideon  Murray,  upon  his  minority 
and  lesion,  the  Lords  would  have  it  tried^  if,  as  a  merchant,  he  did  trade  for  his 
father  or  master  at  that  age;  as  it  was  replied.  That  commerce  and  trade 
should  not  be,  upon  such  allegeances,  ^aj^t  loose. 
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1649«    July  4.      William  Grahame  against  John  Stirling. 

William  Grahame  obtained  general  declarator  against  John  Stirling,  notwith- 
standing he  objected  the  back-bond  given  to  the  treasurer,  whereunto  he  had 
right,  and  offered  caution  for  what  should  be  found  due  after  count  and  reckon- 
ing, before  the  committee  of  the  shire.  Which  the  Lords  thought  more  proper, 
and  reserved  it  against  the  special. 
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1649«    July  5.  Lumsdeanb  against  Weimss. 

In  the  registration  at  Lumsdeane  his  instance  against  Weimss,  as  lawfully  char- 
ged to  enter fadr  to  umquhile  Mr  James  Weimss,  commissary;  one  Thomesone, 
another  creditor,  combearing,  would  have  proponed,  that  the  contract  craved  to 
be  registrate  was  satisfied ;  to  drift  time,  that  he  might  be  prior  in  diligence  :  in 
whose  process  the  apparent  heirs  had  taken  a  day  to  renounce.  But  the  Lords 
ordained  to  assign  that  same  day  in  Lumsdeane  his  re^stration,  who  thought 
himself  yet  behind,  because  there  was  a  present  renunciation  to  be  produced  to 
him,  wherein  the  Lords  would  not  have  him  to  be  preferred  to  lliomesone. 
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1649*    Ju^  S*  Gbeirson  against  Weir. 

In  the  {>roce8S  betwixt  Greirson  and  Weir,  there  was  a  discharge  produced  to 
the  contrair  advocate,  who  copied  it,  and  the  next  day  re-produced,  being  falsi- 
ied  of  the  date ;  and  instruments  taken  thereupon.  The  Lords  would  have  it 
tried 

Page  38. 
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16^.    July  5.  Berbie  against  Law. 

In  the  suspension  betwixt  Berbie  and  Law,  in  respect  the  reasons  dipped  up- 
on  nullities  of  the  decreet,  the  Lords  ordained  the  letters  to  be  suspended, 
while  the  decreet  was  produced,  as  being  that  which  is  principally  called  for. 
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1649.    July  5.    Lord  Borthicke  against  Scotte  of  Gallowsheilles. 

In  the  exhibition  pursued  by  my  Lord  Borthicke,  against  Scotte  of  Gallow- 
sheUles,  it  was  excepted,  That  the  said  Lord  could  have  no  such  writs  exhibited 
ad  deliberandum^  since  he  had  renounced  in  favours  of  the  defender  his  father, 
who  was  a  lawful  creditor ;  especially  seeing  the  said  Lord  was  then  major  when 
he  renounced.  It  was  replied.  That,  nildl  ttbi  reo  deesty  who  have  not  sought  ad- 
judication upon  that  renunciation  ;  and  you,  who  pretend  yourself  to  be  a  credi- 
tor, may  be  m  a  better  case,  when,  upon  the  inspection  of  the  writs,  I  may  re- 
solve to  enter  heir,  and  satisfy  you  to  your  less  cnarges  j  yet  there  may  be  here 
some  loss  of  time,  and  perhaps  prelation  of  creditors.  There  had  been  here 
a  great  dispute  before,  de  adita  hcereditate  et  repudiata^  de  abstentione  et  immix- 
tione^  etjure  deliberandi,  et  de  successione  ex  testamento  et  ab  intestato;  where  they 
mistook  the  difference  of  aditio  et  irmnixtio,  thinking  that  to  be  in  testamentis, 
and  this  ab  intestato,  where  both  are  in  testamento  ;  et  Jueres  extraneus  didtur 
adire  hcereditatem,  suus  vero  se  immisceren'--'Tit.  de  Hcpt.  Q^aL  et  Differ,  lib.  2, 
Institute 
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1649*    Jub/  5.    Laird  of  Or  and  Cuninghame  against  Porterfeild. 

In  the  exhibition.  Laird  of  Or  and  Cuninghame  against  Porterfeild,  for  a 
contract  of  marriage,  containing  a  tailyie,  impignorated  by  the  said  Cuninghame 
to  the  said  Porterfeild  for  the  sum  of  500  merks,  borrowed  from  Porterfeild  his 
son,  to  whom  he  was  caution  for  the  said  Cuninghame;  and  likewise  for 
count  and  reckoning  of  some  maills  of  lands  possessed  j^r^cano  by  the  said  Cun- 
inghame through  Porterfeild  his  favour,  or  else  for  reporting  a  discharge  of 
the  same  to  Porterfeild  from  the  heir-male  served  and  retoured.  To  that  ex- 
ception it  was  replied.  That  he  being  the  heir-male  apparent,  by  that  same  con- 
tract, it  was  impossible  to  him  to  fulfil  the  said  conditions,  except  he  got  up  that 
contract.  It  was  duplied.  What  then  shall  be  for  my  suretv  ?  The  Lords 
thought  fitting  that  contract  should  be  given  up,  for  the  day  pf'^the  service,  and 
surety  found  for  redelivery  of  it  unregistrat. 
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1649.    July  5.        Adam  Muschett  against  James  Raith. 

In  the  special  declarator  of  Robert  Forrester  his  bastardy,  at  the  instance  of 
Adam  Muschett,  donatar,  against  Mr  James  Raith,  it  was  excepted,  That,  in  the  , 
redemption  used  by  Sir  John  Stirling,  the  I7OO  merks  were  ordained  to  be  given 
up  to  the  said  Mr  James,  as  he  who  had  best  right,  the  said  Forrester  being  also 
called,  suppose  he  was  absent.  To  the  which  it  was  replied.  Grant  that  at  that 
time  the  said  Mr  James  his  right  was  best ;  because  the  said  Forrester  was  denu- 
ded in  his  favour  j  but  that  took  not  away  Forrester  his  right  of  redemption  from 
the  said  Mr  James,  by  virtue  of  the  condition  that  was  amongst  them,  and  back- 
bond given  by  the  said  Mr  James  to  the  said  Forrester,  to  be  in  his  own  place 
upon  the  payment  or  consiCTation  of  a  rose-noble;  which  order  he  had  used,  and 
intented  declarator  before  his  death,  which  the  said  donatar  is  now  following 
out.  The  said  Mr  James  was  excepting  farther  upon  debts  aughting  to  himself 
till  exhaust  the  sum ;  and  so  he  was  left  to  be  fartner  heard.— ifee  page  404. 
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1649.    July  6.    Helene  Law  and  George  Lawbie  against  Andrew  Ker,  Son 

to  Margaret  Law. 

In  the  suspension  and  reduction,  by  Helene  Law  and  George  Lawrie  against 
Andrew  Ker,  son  to  Margaret  Law,  the  reason  was  proponed  upon  iniquity  of 
the  commissary  that  had  repelled  their  exception  against  the  said  Andrew,  or 
duply,  viz.  that  umquhile  Andrew  Law,  father  to  the  said  Helen,  had  obliged 
himself,  by  contract  of  marriage,  that  the  said  Margaret  and  her  bairns  should 
have  5000  merks  made  out  to  them  for  making  them  equal  in  tocher  with  the 
said  umquhile  Margaret  and  her  husband,  before  that  the  said  Margaret  and  her 
bairns  should  come  in  as  bairns  of  the  house :  which  was  not  performed;  but  the 
monies  alleged  paid  by  the  said  umquhile  Andrew  Law,  were  for  losses  sustained 
by  the  said  George  Lawrie,  and  by  way  of  gift.  Wherein  the  Lords  found  no  ini-  * 
quity,  qttia  nemo  danat  qtiamdiu  debet^  except  it  had  been  so  declared,  and  the 
letters  were  found  orderly  proceeded.  But  here  it  may  be  questioned,  if  the 
condition,  to  he  bairns  of  the  housef  will  make  the  oy  to  come  in  with  the 
daughter  for  a  part  of  the  dead's  part,  since  the  oy  escluditur  per  gradum 
priorent;  nee  est  representatio  in  mobiUbus^  nam  quoad  naturalem  portionem 
(which  is  baira's  part,)  nonfacimus  vim. 
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1649.    July  6.    Cuninghame  against  Bosi^lls  and  The  Laird  of  Adernie. 

In  the  process,  Cuninghame  against  Boswells  and  the  Laird  of  Adernie,  anent 
an  annualrent  out  of  Leuiame  Sibbat  his  lands,  it  was  excepted,  That  the  bond 
of  reversion  in  favours  of  Sibbat  did  not  instruct,  as  title,  the  exhibition  of 
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the  wadset  charter  and  seasine  given  [hy']  Boswell's  authors  to  Cuninghame ; 
quia  nemo  tenetur  edere  instrumenta  adjundandam  contra  se  actionem ;  but,  in 
respect  this  pursuit  was  to  the  behoof  of  my  Lord  Scotstarvet,  the  Lords  would 
hear  it  in  their  own  presence. 
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1649.    July  6.     Mackeane  against  Creditors  of  The  Laird  of  Barnes. 

In  the  action,  Mackeane  against'some  other  creditors  of  Laird  of  Barnes,  it  was 
sustained  for  the  pursuer,  That  he  had  the  prior  right,  and  the  keys  delivered 
to  him,  whereof  he  gave  one  to  one  servant,  and  another  to  another  servant,  and 
that  one  of  them,  colluding  with  the  defender,  the  other  kept  fast,  so  that  the 
defender  most  violently  broke  up  the  doors. 
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1649.    July  6.  Gray's  Bairns  against  Jean  Kennedte. 

In  the  action  at  the  instance  of  Gray  his  Bairns  against  Jean  Kennedie,  for  a 
legacy  left  to  them  by  their  uncle,  Lieutenant  Colonel  Bell,  of  500  merks,  the 
pursuit  was  sustained,  notwithstanding  the  exception  upon  the  alternative,  either 
500  merks,  or  the  superplus  of  3000  merks,  resting  owing  to  the  defunct  by 
George  Suitie,  whereof  nothing  was  resting ;  because,  in  this  case,  electio  est 
legatariif  for  fulfilling  of  the  defunct  his  will ;  the  bairns  being  poor,  and  his 
sister's  sons. 
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'  1649*    July  6.    Alexander  M  against  Maroaret  Glen. 

In  the  exhibition  pursued  by  Alexander  M  against  Margaret  Glen, 

relict,  the  pupil  and  his  tutor  craved  the  bonds  to  be  delivered  to  diem.  But 
the  relict  excepted  for  such  whereof  she  had  her  liferent,  that  she  would  find 
caution  to  make  them  and  the  sums  forthcoming  to  the  heir.  But  the  heir  re- 
plied, That  he  would  find  caution  to  her  for  her  liferent  The  which  the  Lords 
sustained,  and  ordained  delivery. 
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1649,    July  9-    William  Fairlie's  Bairns  against  The  Earl  of  Lauthiane. 

In  the  process  at  the  instance  of  umquhile  William  Fairlie  his  bairns  against 
the  Earl  of  Lauthiane,  which  hath  depended  ten  or  twelve  years,  in  respect  of  the 
troubles;  the  Earl  offered  the  principal  sum.    But,  in  respect  it  was  informed  that 
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the  sum  was  a  part  of  the  price  of  some  lands  bought  by  the  said  Earl,  whereof 
he  enjoyed  the  fruits,  especially,  seeing  it  was  minor's  gear ;  albeit  the  Earl 
pretended  that  he  behoved  to  have  a  sentence  at  the  executor's  instance,  seeing 
it  was  confirmed  in  testament  before  he  could  make  payment.  The  Lords  found 
the  annualrent  due. 


1649.    July  6  and  7.    Lady  Rentone  against  George  Stewart. 

In  the  suspension  above  written,  Lady  Rentone  against  George  Stewart,  be* 
cause  of  the  Laird  his  wilfulness,  who  would  not  let  his  wife  depone,  the  Lords 
sustained  the  bond  per  se ;  although  it  was  excepted,  that  the  same  was  null, 
she  being  minor  infamilia  paternal  where  the  father  was  administrator  to  her, 
and  did  not  consent,  as  if  it  had  been  given  by  a  minor,  having  curators,  without 
their  consent ;  was  repelled,  in  respect  it  was  not  alike ;  and  the  father,  John 
Stewart  of  Coldingham,  his  consent  was  not  much  worth ;  likeas^  he  was  in 
England  at  that  time :  et  in  rem  minoris  abundantissime  versum,  as  is  else  said ;  it 
being  notour,  that  there  were  lands  comprised  worth  6000  merks  yearly,  for  the 
use  of  her  and  her  sister,  all  bruiked  by  the  Laird% 

Page  44* 


1649*    Juh/  7.        John  Peter  against  John  Botde* 

In  the  forementioned  suspension  at  John  Peter  his  instance  against  John 
Boyde,  although  the  bond  had,  in  the  end,  the  clause  **  to  relieve  either  of  them 
others  jpro  rata portione,^*  yet  it  supplied  not  the  defect  of  the  words  "  conjunctly 
and  severally  :"  but  -certainly  they  were  bound  conjunctly  tantum  ;  so  that  either 
of  them  should  pay  the  equal  half.  And,  because  John  Peter  his  sum  was  7OOO 
merks,  where  Mr  Hamiltone's  was  scarce  1000 ;  the  clause  of  relief  was  pro- 
portioned, in  the  end  of  the  bond,  by  the  clause  foresaid.. 
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1649.    July  7.  Temple  against  Murray. 

In  the  suspension  by  Tem^e  against  Murray,  the  reason.  Offering  ipsa  corpora 
of  so  many  goods  as  were  to  the  fore,  was  repelled,  after  decreet  j  and  some  prior 
suspensions,  where  the  goods  have  been  partly  lost,  partly  deteriorated.  And  the 
letters  were  found  orderly  proceeded  for  the  prices  contained  in  the  decreet, 
and  large  expenses  decerned. 
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1649.    Juhf  7'      Grat  and  Fisher,  against  Whttebanke. 

In  the  suspension  between  Gray,  Usher,  and  Wbytebanke,  the  reason  was 
found  relevant,  dipping  upon  the  nullity  of  the  decreet,  where  an  inferior  judge 
took  upon  him  to  declare  a  failyie  in  a  contract ;  which  kind  of  process,  as 
also  modifications,  are  only  proper  to  the  Lords*  And  sustained  the  action  of 
ejection  and  spuilyie  for  repossession  only.— Fiefe  iTi/ro,  page  414. 
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1649*    Juhf  7.    James  Adamsoke  and  his  Tutor  against  Isobell  Cukiko- 

HAME,  his  Mother's  Executrix  and  Factrdc. 

In  the  action  of  count  between  James  Adamsone  and  his  tutor  against  Isobell 
^uninghame,  his  mother's  executrix  and  factrix,  constituted  by  the  tutors  for 
some  years ;  she  craved,  that  she  might  have  off  the  heir,  for  his  sister's  en- 
tertainment bypast,  a  certain  modification.  Which  the  Lords  granted  during 
the  years  of  her  pupillarify ;  after  which  time  she  might  do  for  berself.  Item, 
That,  seeing  the  moveables  were  exhausted  W  a  supervenient  debt,  not  thou^ 
upon  by  the  defunct,  aughting  to  the  Earl  of  Balcleuch,  extending  to  11,000 
merks,  and  neither  the  heir  his  sister  could  get  any  provision,  nor  the  mother 
her  legacy ;  the  Lords  would  take  to  their  consideration,  that  mv  Lord  Bal- 
cleuch gave  down  2000  merks  due  to  him,  for  the  wife  and  children ;  which 
would  have  come  off  the  heir,  the  testament  being  esdiausted.  Whidi  they  did ; 
.  but  could  give  no  annual,  suppose  my  Lord  pretended  such  a  gift  abo,  because 
not  due  oif  such  counts. 
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1649.    July  10.    Colonel  Brthear  and  his  Spouse,  the  Relict  of  Bruntoun^ 

Younger,  qgainst  The  Old  Laird  of  Bruntounb. 

In  the  action  at  the  instance  of  Colonel  Bmnear  and  his  spouse,  the  relict  of 
Bruntoune,  younger,  against  the  old  Laird  oi  Bruntoune^  for  entertainment  of 
the  apparent  heir ;  since  she  had^but  a  small  conjunct  fee,  considering  l^e  tocher 

fiven,  and  her  goodfather  had  yet  thrice  so  much  during  his  Uptime :  the 
«ords,  nevertheless,  assoilyied  the  old  Laird,  as  not  coming  under  the  compass 
of  the  Act  of  Parliament  anent  wavdatars  and  liierenters ;  but  that  she  was  the 
only  Kferenter  KaMe ;  in  resqpect,  that  even  the  defunct  his  son,  if  he  had  lived 
till  his  family  had  increased,  much  more  the  father^  could  not  be  compelled  to  ease 
his  overburden  by  the  conditions  and  provisions  contained  ia  his  contract  of 
marriage^  wherein  he  gave  him  the  fee. 
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1649*    Jt^  10.    SMETOUMfi  RicHiESONE  ogomst  His  Uncles. 

In  the  action  of  rdiief  at  the  instance  of  Smetoune  Richiesone  against  his 
uncles,  for  repayment  to  him  of  some  annualrent  paid  by  him  to  the  umquhile 
L*  of  InnerwicKe  and  Margaret  Hamiltoune,  by  virtue  of  a  decreet  obtained 
against  him,  as  heir  to  his  goodsir, — it  was  excepted,  That  he  is  that  same 
person  who  stands  obliged,  being  heir,  as  said  is.  To  the  which  it  was  repUed, 
That  he  did  pursue  his  relief,  as  assignee  constituted  by  the  Laird  of  PenkaitUne 
his  heirs,  who  were  cautioners  for  that  annualrent  during  the  lifetime  of  the  said 
Laird  of  Imierwicke  and  Margaret ;  the  which  Laird  of  PenkaitUne  had  the 
monies  provided  to  his  uncles  by  their  father,  goodsir  to  the  pursuer,  with 
that  express  condition,  that  they  should  ly  hypothecated  for  payment  of  the 
annualrents  foresaid,  during  the  said  two  persons  their  lifetimes :  and  if  Sme* 
toune  and  his  bairns  meddled  with  the  monies,  they  should  report  discharges  to 
the  Laird  of  Pinkaitline  and  his  heirs ;  and,  if  the  Laird  of  Pinkaitline  or  his 
heirs  did  meddle  with  the  sums,  they  should  report  discharges  to  the  Laird  of 
Smetoune  his  heirs  and  bairns.    Which  the  Lor^  sustained. 
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1649*    Jttly  10.  Andrew  Ker  against  Lawrie. 

In  the  former  process  betwixt  Andrew  Ker  and  Lawrie,  anent  the  making  of 
Margaret  Law  and  her  children  a  bairn  of  the  house,  Lawrie  would  have 
had  consideration  taken  of  the  annualrents  of  the  sums  that  made  his  wife's  to* 
cher  alike  with  the  others ;  because,  although  married  long  before,  yet  the  fore- 
said tocher  was  but  made  a  little  before  the  death  of  Andrew  Law,  the  good* 
father,  where  John  Ker  had  enjoyed  her  whole  tocher  irom  his  marriage.  Yet  the 
Lords,  in  respect  that  the  said  Lawrie  had  enjoyed  the  whole  that  was  left  by 
the  defunct,  thir  four  years  bygone,  found  that  the  one  interest  might  com* 
pense  the  otiher.  In  respect  also,  that  two  thousand  merks  of  the  tocher,  pro- 
mised to  John  Ker,  being  suspended  during  the  goodfather  his  lifetime,  he  did 
agree  with  him  for  twelve  or  thirteen  hundred  merks. 
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1649«    Jtily  10.  David  Dog  against  Grizzel  Dog. 

In  the  suspension  at  David  Dog  his  instance  agiunst  Grizzel  Do^,  The  Lords 
found  annualrent  due,  since  the  bond  did  bear  1000  merks  payaMe  to  her  at 
her  marriage :  the  granter  of  the  bond  having  got  the  father's  land  with  her 
sister,  and  being  obliged,  in  the  said  bond,  to  entertain  her  in  his  house ;  and,  if 
she  were  not  content  to  stay  there,  to  pay  her  one  hundred  merks  yearly. 

Page^. 
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1649.    Jtdy  10.  Wright  against  Ogilvde. 

In  the  action,  Wright  against  Ogilvie,  the  incident  protested  for  was  cut 
short,  because  raised  the  last  of  June,  and  the  day  of  compearance  the  first  of 
July,  and  yet  the  incident  not  executed  while  the  third,  upon  sixty  days. 

Page  50. 


1649.    July  10.    James  Foultoune  against  Jean  Ltell  and  Robert  Hog. 

In  the  suspension  of  double  poinding  by  James  Foultoune  against  Jean  Lyell 
and  Robert  Hog,  who  had  obtained  decreet  against  him  for  his  maill,  the  appa- 
rent heir.  Noble,  would  have  compeared.  Because  the  charger  kept  up  his  prede- 
cessor's writs,  and  so  hindered  him  to  be  served.  Likewise,  Arthur,  who  had 
comprised  the  lands  from  him,  would  have  had  up  the  maill,  but  it  was  of  years 
preceding  his  comprising.  Lastly,  The  suspender  alleged  the  charger  had  no 
right  thereto,  but  had  come  in  possession  by  virtue  of  some  liferenter,  who  was 
dead.  Yet,  in  burghs,  it  is  common,  that,  in  actions  of  removing,  and  for  maiUs 
and  duties,  it  is  sufficient  to  reply,  or  libel,^  that  I  set  you  that  land,  and  you 
took  it  off  me,  and  have  paid  me  maill  and  duty ;  and  you  cannot  object  that  I 
have  no  right,  nee  potes  meam  possessionem  invertere,  tu,  qui  es  meus  inqmUnus^  et 
(sdes  a  me  condusisti.  Page  50. 


1649.    July  10.        The  Laird  of  Egle  against  The  Ladt. 

In  the  suspension  by  the  Laird  of  Egle  against  the  Lady,  the  Lords  would 
have  the  money  consigned ;  and,  not  giving  answer  to  the  reason  of  suspension, 
founded  upon  articles  of  arbitrament,  conform  to  a  bond  for  submitting  all  con- 
troversies that  should  arise  during  the  Ladv  her  lifetime,  to  certain  friends ; 
they  found  that  the  exhibition  at  the  Laird  nis  instance  would  be  insisted  on, 
for  clearing  all  doubts.  P^e  51. 


1649.    July  11.    Christian  Davie  and  James  — —  against  James  Wright. 

In  the  suspension  by  Christian  Davie  and  James against  James  Wright, 

the  reason  was  alleged  against  the  decreet.  That  the  said  Davie  could  not  be  sum- 
moned  to  give  her  oath  for  the  maill  libelled,  because  her  husband  was  never 
summoned,  but  was  out  of  the  country.  To  the  which  it  was  answered,  That 
the  marriage  had  intervened  since  the  intention  of  the  process ;  by  the  which  it 
was  referred  to  her  oath  ;  and  the  changing  of  her  estate  by  marriage  non  debet 
mutare  judicium.  The  Lords  desired  to  try  the  date  of  the  summons  and  litis- 
contestation. 

Page  51. 
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1^9*    Jub/ 11.        Vrimjelobb  against  Ca^tbell. 

In  the  cause  pursued  by  Primrose  against  Campbell,  upon  the  alternatives,  as 
heir,  &c«  wherein  the  same  was  referred  to  his  oath,  after  condescending,  by 
way  of  reply.  It  was  offered  to  be  proven  by  the  pursuer  his  oath.  But  they  urged, 
That  he  should  be  summoned  again  to  that  effect.  But  the  Lords  would  have 
him  to  depone  upon  the  first  summoning  by  a  messenger,  personally  apprehend-^ 
ed,  without  farther  citation. 

Page  52. 


1649«    July  11*    The  Earl  of  Queinsberrie  and  Blair  against  Telfaire. 

.  It  was  craved,  by  the  Earl  of  Queinsberrie  and  Blair  against  Telfaire,  that 
they  might  have  repetition,  quasi  indebiti  condictione  of  Telfaire ;  because,  although 
they  had  paid  the  principal  sum,  with  annualrent,  at  the  Candlemas  preceding 
the  Act  of  Parliament,  which  allowed  one  and  a  half  to  be  retained  from  the 
Lambmas  preceding,  yet  my  Lord  Queinsberrie,  who  had  so  thankfully  paid  his 
debt,  should  not  be  in  a  worse  condition  than  if  he  had  not  paid  it.  Wherein 
the  Lords  found  the  reason  to  be  alike. 

Page  52. 


1649*    Jubf  11.    JoBN  Handiestdb  and  Elizabeth  Kirk  wood  against  James 

Dennistoune. 

• 

In  the  suspension  by  John  Handiesyde  and  his  spouse,  Elizabeth  Kirkwood, 
against  James  Dennistoune  ;-*— in  respect  no  visitation  was  used,  to  see  how  the 
^imney-head  complained  upon  was  raised  beyond  the  servitude ;  and  that  the 
dean  of  guild  his  court  did  not  sit  still  while  the  witnesses  were  brought  in  ; 
«— the  Lords  thought  good  that  one  of  their  own  number  should  visit  and  report. 

Page  52. 


1649.    July  11.    John  Merser  against  Robert  Gill's  Kinsfolk. 

« 

•  In  the  declarator  of  ummihile  Robert  Gill,  his  escheat,  pursued  by  John 
Merser;— *it  was  alleged.  That  all  parties  having  interest  were  not  cidled. 
Whereunto  it  was  replied.  That  it  was  sufficient  to  the  king's  donatar  to  call  all 
having,  or  pretending  to  have  interest,  at  the  market-cross  j  and  yet  he  had 
called  an  heir  served  and  retoured,  and  also  to  the  executors  confirmed,  which 
are  alleged  to  be  the  only  kinsfolks.    The  Lords  ordained  them  to  compear,  and 

propone  what  they  like. 

Page  53. 
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1649*    July  11.    Marione  Twsidbie  against  Yeitches* 

Ik  the  removing  pursued  by  'Marione  Tweiddie  against  Veitches,  the  Lords 
sustained  the  summons  against  the  exception  of  parts  and  pertinents  of  Dawicke's 
barony ;  in  respect  that  it  was  replied,  That  she  offered  her  to  prove  that  it  was 
known  to  be  the  vicar's  lands,  wherein  she  and  her  father  stood  infeft.  Where- 
anent  much  debate  had  been  before,  and  cost  the  father  his  life,  they  being  ex- 
pressly infeft  therein.  P^ge  53. 


1649*    July  11.  Gray  against  Fisheiu 

In  the  action  between  Gray  and  Fisher,  above  mentioned,  (page  410,)  wherein 
Colmeslie  has  interest, — ^the  Lords  delayed  their  repossession  till  Michaelmas 
or  Martinmas ;  but  still  find,  that  actio  ex  lege  canmussoria  is  not  to  be  disputed 
before  inferior  judges. 

Page  53. 


1649*    July  IS.    Janet  and  Katherine  Ramsat  against  Elisabeth  Wilkie. 

There  being  infeflment  of  80  merks,  granted  in  anno  16@4,  by  umquhile  John 
Ramsay,  trumpeter,  out  of  four  tenements  in  the  Canongate,  to  umquhile  Mr. 
James  Wilkie,  in  liferent,  and  Christian  Wilkie,  redeemable  by  payment  of  1000 
merks ;  sentence  for  poinding  the  ground  was  recovered  in  anno  1630 ;  the  which 
is  suspended  by  the  tenants,  because  thev  are  tenants  to  Janet  and  Katharine 
Ramsays,  daughters  to  the  said  John,  who  had  right  from  umquhile  Robert 
Ramsay,  their  uncle,  who  was  infeft  in  an  annudrent  of  160  merks  in  anno 
1623 :  upon  the  bjrruns  whereof,  they  having  comprised  the  whole  tenements, 
and  the  legall  being  expired,  the  said  Elisabetn  Wilkie  her  poinding  the 
ground,  upon  a  posterior  infeftment,  must  be  excluded.  Likeas,  the  said  heri- 
tors compear  with  the  tenants,  and  allege  eighteen  years  possession,  which  is 
more  nor  enough  in  judicio  possessorio.  To  the  which  it  was  answered  by  the 
charger.  That  the  infeftment  given  to  Robert  Ramsay  a  year  before,  and  his 
translation  to  the  granter's  daughters,  together  with  the  comprising  following 
thereupon,  cannot  be  more  respected  than  a  base  infeftment  given  to  a  man  and 
his  children,  which  is  null  by  the  Act  of  Parliament.  Likeas  the  charger  offers 
him  to  prove,  that  the  tenements  are  possessed  by  the  mother  by  virtue  of  a  life* 
rent  inieftment,  who  consented  to  the  infeftment  given  to  the  charger.  The 
whidi  the  Lords  sustained.  Page  54. 


1649*    July  IS^    Attoune  of  Inchdernie  against  David  Attoune. 
In  the  action  at  the  instance  of  Inchdemie,  as  assignee  to  the  heirs  of  umquhile 
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Mr  James  Aytoune,  his  uncle,  against  his  hrother,  Mr  David  Aytoune ;— it  was 
excepted,  That  he  cannot  pay  to  the  pursuer  the  500  merks  contained  in  hb 
bond  made  to  his  uncle,  because  he  offers  him  to  prove  that  he  paid  as  much  for 
his  unde,  and  relieved  his  bond ;  the  which  must  compense  tne  sum  acclaim* 
ed.  The  which  the  Lords  would  not  admit,  unless  he  instructed  that  the  sum 
paid  by  him,  since  the  date  of  his  own  bond,  was  at  his  uncle's  direction,  and 
out  of  the  defender  his  own  money.  Likeas,  he  must  have  assignation  thereto, 
and  comes  properly  against  the  cedents.  Yet,  it  may  be  said,  **  Let  Inchdemie, 
after  lawful  distress,  seek  his  warrant.*' 

Page  55. 


1649.    Jubf  13.        PoLLocKE  against  The  Earl  of  NirmsDAiLL. 

In  the  transferring  craved  at  the  instance  of  Pollocke  against  the  Earl  of 
NitKisdaill,  the  Lords  decerned  in  the  transferring ;  but  would  grant  a  suspension, 
that  tiie  Earl  his  person  should  be  free,  and  that  count  should  come  in  bv  way 
of  suspension,  to  be  nanted  to  a  short  day :  the  assignee  made  to  the  Earl  of 
Nitiiisdaill,  his  behoof,  by  the  Earl  of  Dirletoune,  in  whose  favours  the  said  Earl 
of  Nithisdaill  had  renounced  j  the  said  assignee,  I  say,  with  the  Earl  of  Nithis- 
daiO,  being  obliged,  that  that  preference  shafi  not  be  prejudicial  to  their  account, 
or  any  subsequent  adjudication  in  favours  of  the  pursuer. 

Page  56. 
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l649«    Juh/  19  and  IS.    Christian  Davie,  and  James  Gibsone,  Her  Spouse, 

against  Jambs  Wricht. 

In  the  suspension  by  Christian  Davie,  and  James  Gibsone,  her  spouse,  against 
James  Wricht,  the  reason  was,  that  decreet  was  given  against  her,  clad  with  a 
husband,  he  being  out  of  the  countir,  and  not  cited.  Whereto  it  was  answered. 
That  litiscontestation  was  made  in  the  cause  before  their  marriage,  and  referred 
to  her  oath,  &c.  suppose  there  intervened  before  the  decreet  meikle  of  a  year, 
and  suppose  the  marriage  was  celebrated  a  half-year  before  the  said  decreet ;  quia 
subsequens  matrimomnm  non  debet  deteriorem  Jacere  actaris  conditumem^  juaicio 
sic  mutato.    And  the  Lords  sustained  the  decreet. 

Page  56. 


1649-    Jufy  IS.    David  Murray  against  Sir  James  Hat  of  SMrrHi eild. 

In  the  action  at  David  Murray  his  instance  against  Sir  Jantes  Hay  of  Smith- 
feild,  upon  a  decreet*arbitral  ^ven  at  London,— 4t  was  excepted^  That  although 
the  blank  was  subscribed  by  we  parties,  and  by^the  judges  after  the  filling  up, 
yet  the  submission  was  never  subscribed  by  the  parties^  but  only  accepted 
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by  the  judges.  Whereto  it  was  replied,  That,  seeing  the  thing  controverted 
was  in  the  submission  condescended,  the  parties  needed  not  to  subscribe  but 
the  blank  wherein  the  decreet  was  to  be  filled  up ;  which  being  done,  all  stands 
good,  as  if  one  would  subscribe  a  blank  to  another.  Wherefore,  the  Lords  sus- 
tained the  said  action. 

Page  57. 


1649*    July  IS.    John  Monro  of  Lemlaire  against  Robert  Monro  of  Assin. 

The  Laird  of  Fowles  being  obliged  for  1000  merks  to  John  Baine  of  Tul- 
loch,  by  his  bond,  wherein  Hector  Monro  of  Clynes  and  Robert  Monro  of 
Assin  were  cautioners,  the  said  John  Baine  made  Hector  Monro  assignee,  and 
he  made  translation  to  John  Monro  of  Lemlaire,  who  charges  the  said  Robert 
of  Assin,  the  other  cautioner,  and,  denouncing  him,  gets  his  escheat,  which  he 
craves  to  be  declared.  It  was  excepted.  That  the  horning  was  null,  being  raised 
without  a  warrant,  some  of  the  assignees  being  dead,  and,  namely,  the  s^d 
Hector ;  whereto  there  needed,  if  not  a  bill,  yet  a  transferring.  But  the  Lords 
found  no  nullitasjuriSj  hutjacti,  where  death  must  be  proven,  and  so  cannot  stay 
the  declarator.  It  is  here  to  be  pitied,  that  Baine,  knowing  the  sum  to  have 
been  paid  off  the  Laird  of  Fowles's  monies,  who  was  principal,  thought  he  might 
have  given  discharge  to  Robert  Monro  of  Assin,  the  other  cautioner ;  which  ex- 
cluded the  assignee,  and  brought  double  warrandice  upon  the  said  Baine. 

Page  57. 


1649.    July  IS.  Bain  against  Barcklat. 

In  the  declarator  between  Bain  and  Barcklay,  it  was  very  idly  disputed  anent 
a  bond  bearing  annualrent  without  condition  of  infeftment,  could  fall  under 
escheat,  since  there  are  express  Acts  of  Parliament  bringing  such  bonds  under 
executry  for  the  bairns,  but  denying  that  they  can  fall  under  escheat,  or  that 
the  relict  can  have  any  third  of  the  same. 

Page  58. 


1649.    July  18.  SiBBET  against  Robert  Dcjrie. 

In  the  action  of  removing,  Sibbet  against  Robert  Durie,  the  Lords  found  the 
exception  relevant  upon  an  absolvitor  given,  the  preceding  year,  before  the  she- 
riff of  Fife  ;  where  the  pursuits  were  inter  easdem  personas^  super  eodem  tituh, 
et  iisdem  in  judicium  deductis.  Yet,  on  a  new  warning  and  a  new  title,  that  ex- 
ception could  not  exclude. 

Page  58. 
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lG4i9.    Jut^  15.    Scot  of  Hartwoodmtres  -ifgainst  Margaret  Scot. 

In  the  suspension  by  Scot  of  Hartwoodmyres  against  Margaret  Scot,  his  wife's 
wily  daughter  of  a  former  marriage,  the  eiked  reason  bearing,  tiiat  tihe  process 
must  cease  now  against  him  }  became  the  decreet  in  March  1^7  was  only  against 
him  pro  interesse^  which  also  was  suspended  by  him  the  said  year,  and  has  hin 
<yver  during  the  troubles,  while,  in  the  meantime,  his  wife  is  deceased ;  aird  so 
the  process  against  him  must  sist.  Whereunto  it  was  replied,  That  res  was  not 
ivOegra;  and,  not  only  a  naked  summons  intented,  but  a  decreet  obtained 
and  suspended  by  a  long  space,  it  not  being  long  since  his  wife  died,  and  justice 
in  the  meantime,  interrupted,  or  the  party  not  able  to  go  on.  Which  die 
Ix)rds  inclined  to  sustain  ;  but,  as  before  in  Skirving  and  Spence,  would  hear  it 
in  their  own  presence ;  and,  in  the  meantime,  ordained  them  to  go  on  in  the  test 
of  the  reasons. 


1649*    Jtily  14.    Georob  Rutherfoord  of  Fairnihgtoune  agmnst  Kerrss* 

In  the  removing  at  George  Rudierfoord  of  Eairningtoune  his  instance,  against 
Kerres,  the  exception  was,  that  the  lands  controverted  were  a  part  of  the  defend- 
er  his  lands.  To  the  which  it  was  replied.  That  he  ofiered  Ixim  to  prove,  that 
^ey  were  parts  and  pertinents  of  the  east  part  of  Faimingtoune,  severally  kend 
from  the  kirkJands ;  likeas,  the  defender  or  his  father  had  taken,  in  wadset, 
the  same  lands  from  this  pursuer ;  and,  upon  consignation  of  1900  merks,  has 
obtained  declarator. 

Page  60. 


1649*    Jubf  14.    John  Shade  against  Margaret  Hamiltouke* 

In  the  discussion  of  John  Shade  his  suspension  against  Margaret  Hamiltoune, 
it  was  much  debated  anent  the  delivery  oi  the  goods  contained  in  the  commi9« 
flary's  decreet,  and  thereafter  in  several  suspensions }  because  he  was  readv  to 
deliver  those  that  he  had,  viz.  ipsa  corpora  ;  but  that  he  could  not  be  obliged 
for  the  whole  contained  in  the  commissary's  decreet,  which  was  given  against  him 
and  three  others,  seeing  decreets  are  not  given  against  parties  conjunctly  and 
severally,  but  according  to  ilk  person  his  intromission ;  which  might  be  known 
best  by  the  probation  deduced  oefore  the  commissaries  decerned  in  tiie  cause« 
And  it  was  ridiculous  to  make  any  objection  of  vicious  intromission,  to  make 
the  defender  liable  for  the  defunct  his  debts,  ubi  corpora  requiruntur  restituenda. 

Page  60. 
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l649«    July  14*    Mabgaret  Fyfe  and  Maodauke  Balvairde  against  Geobos 

ACHINLECKR. 

In  the  suspension  at  the  instance  of  Margaret  Fyfe  and  Magdaline  Balvairde 
against  George  Achinlecke^  who  had  obtained  decreet  for  heirship  goods  out  of 
the  moveables  belonging  to  the  goodsir ;  the  reason  was.  That  although  they 
compeared  and  declared  anent  having  the  particulars,  yet,  they  being  but  igno^ 
rant  women,  alleged  now,  that  he  could  not  have  any  heirship,  his  goodsir 
neither  being  baron,  burgess,  nor  prelate }  and,  although  he  had,  as  being  such 
a  person,  yet  there  was  more  due  to  themselves,  by  their  contract  of  marriage^ 
than  would  exhaust  all.  Whereupon  some  fell  idly  to  dispute  anent  the  par* 
ticulars  of  heirship,  it  being  ordinary  to  refer  that  to  the  roll  in  burghs  royal. 
Others  would  allege,  that  heirship  should  be  given  to  any  that  were  retoured^ 
even  generally ;  and  would  hear  advocates  dispute  thereon,  suppose  against  a 
fundamental  law.  P(^c  61. 


1649*    Jtdj/  14.  Smith  against  Nicolsones. 

In  the  suspension.  Smith  against  Kicolsones,  minors,  the  reason  was.  That  he, 
l>eing  executor,  had  the  benefit  of  inventory,  and  could  pay  no  more  of  the  de- 
funct his  debts  than  did  exhaust  the  same  ;  but  so  it  was,  that  all  was  exhausted 
by  decreets  lawfully  obtained.  The  Lords  found.  That  he  behoved  to  say  that 
payment  was  already  made  before  the  intention  of  the  chargers  their  action : 
for,  if  payment  was  not  yet  made,  it  behoved  him  yet  to  suspend  against  them 
all  in  a  multiplepoinding,  notwithstanding  that  his  informal  decreet  of  exhaust- 
ing the  inventory,  as  he  calls  it,  obtained  before  the  Lords  ;  that  the  several  ere* 
ditors  their  reasons  of  preference  may  be  discussed.  So  the  Lords  found  the 
letters  orderly  proceeded,  but  qualified  in  manner  foresaid ;  and  that  the  exe* 
cutor  get  suspension  through  caution. 

FageQa. 


1649.    November  8  aaid  9*    The  CREniTORS  of  the  Earl  of  Mortoune^  ISup* 

plicants. 

There  was  a  bill  ^ven  in  by  the  creditors  of  the  Earl  of  Mortoune,  That,  in 
respect  he  dwelt  in  Orkney,  where  rebellion  against  the  estates  was  reported  to 
have  been  moved ;  likeas,  the  estates  used  proclamation  against  him  and 
others,  his  complices,  for  repressing  the  same ;  and  the  said  creditors  being,  to 
cite  bim,  apprenended  to  do  it  personally  or  at  his  dwelling-house,  quod  nan 
daretur  tutus  accessus^  but  craved  of  the  Lords  that  they  might  do  tne  same 
at  the  cross  of  Edinburgh  and  pier  and  shore  of  Leith.  Which  they  found 
could  not  be  done  by  the  laws ;  yet  gratited,  that,  in  reforming  their  supplica» 
tion,  they  should  seek  him  to  be  cited  at  the  head  burgh  of  the  next  adjacent 
shire  ubi  pateret  accessus  tuttcs,  as  was  ordained  in  the  uke  cases  anent  citation 
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of  Highlanders  and  Isleamen,  rebels,  together  with  an  intimation  to  be  made 
to  his  procurators  j  Jam.  VI,  Pari.         * 


1649«    November  9*     The  Creditors  of  John  Davidsone  against  James 

Harris. 

There  being  a  certain  sum  of  money  deponed,  the  time  of  the  sickness,  in  the 
hands  of  umquhile  John  Davidsone,  by  one  Harris,  in  the  Cannongate,  the  said 
John  lent  it  out,  as  was  alleged,  to  theLaird  of  Lugtone ;  and  the  creditors  of  the 
said  John  pursuing  his  relict  for  exhibition  of  the  bond,  the  said  James  Harris 
was  admitted,  for  his  interest,  to  seek  delivery  of  the  same  to  him,  he  proving 
hasjidsse  ipsas  species  depositas.  Which  the  Lords  did ;  in  favour  of  depositumy 
in  such  a  perilous  time. 
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1649.    November  17.    Laird  and  Lady  Rentone  against  George  Stewart. 

.  In  the  action  of  suspension  and  reduction  at  the  Laird  and  Lady  Rentone  their 
instance  against  George  Stewart,  pursevant,  the  reason  [was]  That  the  bond  given 
by  the  lady,  while  she  was  infamiUa  patema,  vdthout  the  consent  of  her  father, 
as  lawful  administrator  to  her,  should  be  null,  as  that  bond  which  is  given  by  a 
minor  whahad  curators,  if  it  be  given  without  their  consent.  The  L^rds  found 
it  relevant,  notwithstanding  it  was  alleged.  That  the  father's  administration  is 
not  of  that  authority  that  a  curator's  is,  since  the  curator  is  taken  sworn  dejideli 
admhustratione^  and  likewise  sets  caution.  Item^  That,  by  our  practique  and 
pustom  in  matters  of  consequence,  curators  may  be  given  vivo  patre  by  them  who 
gift  any  thing  to  a  pupil  or  a  minor,  or  to  secure  any  bargain  witn  a  pupil  or  minor; 
and  also,  if  a  father  be  to  redeem  his  own  gift  from  a  minor :  et  curatorem  habenti 
curator  non  datur,  nisi  prior  sit  remotus;  because  reipubliccB  interest  that  the  king's 
dispositions  and  deeds  of  any  part  of  the  principality,  during  the  prince  his  less 
age,  as  administrator,  should  stand  good  and  lawful.  And,  to  descend  to  private 
men,  it  is  very  usual  .that  the  father  does  things  as  lawfully  and  lovingly  for  his 
bairn  as  any  curator  can  do ;  and,  as  he  will  defend  him  from  injury  and 
wron^  in  body,  so  he  will  keep  him  from  harm  and  skaith  through  deception 
and  ^aud  in  matters  of  subscribing  bond  or  discharge  :  as  is  in  L.  Cumfuriosus 
7  cod.  de  Cur.  Fur.  Quis  enim  talis  ciffectus  extraneus  inveniatur  ut  vincat  pa*- 
temum  ?  VeU  cui  alii  credendum  est  res  Uberorum  gubemandas,  parentibus  dere^ 
lictis  ?  Et  pater  videtur  a  Deo  tutor  naturalis  datus ;  ab  homine  vero,  tes^ 
tamentarius  ;  a  lege^  tutor  legitimus  ;  et  a  patre  patri(e,  dativus.  Nee  datur  resti' 
ttUio  in  integrum  contra  patrem,  j^opter  debitam  reverentiam.-^^L.  2,  Cod.  qui  et 
adversus  quos.  For  the  father  gives  a  tutor  testamentar,  who  is  not  obliged  to 
find  caution  </^  fideli  admifiistratione^  secutus  ejusjidem  ut  suam.  But  it  would 
be  here  provided  against  the  father,  who  may  be  prodigus ;  and  suppose  he  be 
not  so  declared,  tlmt,  in  the  case  he  contract  so  much  debt  that  his  estate  be  all 
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eompmed  from  him ; .  the  nmot;  in  his  adventitiimg  goods,  be  not  prejudffech 
/fern,  If  a  minor  use  trade  or  merchandifie»  Item,  If  ue  fiither  be  absent  rordi 
of  .the  country,  so  that  the  minor's  business  cannot  be  expede,  &c«  Neither 
think  I  this  exception  of  nullity  can  be  well  received  by  way  of  suspension,  as 
in  some  nullities  is  usual,  being  contained  in  a  writ  itself ;  as,  namely,  where  a 
husband  and  wife  subscribe  a  bond  for  borrowed  money ;  because,  in  our  case, 
it  nuist  abide  probation,  both  of  the  father'^  life,  the  time  of  the  minor's  siib- 
scribing,  and  that  he  was  minor  then ;  for  that  which  the  Romans  called  senaiw 
cormUtum  Macedonianum  is  of  long  last,  donee  JiUus/am.  fuerit  emancipatus  et 
a.patriapot^fitate  Uberattts. 
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yS^k  Novimbef^^  and  ^.    Tba  LAiROjof  Rentoms  agatrntluiayt  Aytouhb  } 

and  Renie  and  Makane  against  Cuninghams* 

There  was  much  dispute  thir  day?  respective :  the  24th  day,  in  the  Laird  of 
Rentone  his  process  against  the  Lady  Aytoune ;  and  on  the  27th,  in  the  pro* 
cess  Renie  and  Makane  against  Cuninghame,  for  some  chalders  of  salt: 
anent.  insisting  upon  process  after  litiscontestation,  and  proponing  oi  exceptions 
to  be  verified  instantly,  after  witnesses  had  been  receiv^d,^  and  probation  re^ 
XKOUBced.  ftit  the  Lords,  as  they  thought  the  first  dispute  idle,  so  they  would 
not,  in  the  other,  infringe  nor  loose  the  form  of  process,  except  the  pursuer 
would  agree  thereto.  Yet  they  gave  liberty  to  propone  their  exception,  by  way 
of  suspension,  and  to  prove  it  as  in  a  reduction,  the  same  consisting  in  facto* 
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l649«    Nwewber  27>-    Robert  Rae  and  Robert  Porteous  against  The  Ears 

of  MURRAT* 

Robert  Rae  and.  Robert  Porteous,  pursuing  the  Earl  of  Murray  upon  his  bond 
of  840  merks,  for  wainscot,  dated  in  December  164<S,  not  payable  till  February 
1644{— there  is  a  discharge,  granted  in  January  1644,  obtruded  by  the  Eaii ; 
which  his  servant,  Mr  David  Stewart,  purchases,  bearing  him  to  have  paid  80 
merks  for  100  deals,  which  the  granter  confesses  satisfied,  and  all  other  timber 
coft  by  the  said  Earl.  But  the  Lords  did  not  think  that  the  word  timber  would 
conaprehend  the  wainscot,  but  that  the  bond  should  specify  discharged  or  red&* 
livered^  since  it  contained  a  great  sum,  and  the  sum  contained  in  t£e  dischai^ 
which  waa  xeceived  waji  but  very  mean. 

Page  67. 


1649.    Nowmber  27*    Mariow  Whyte  against  Helen  Mitchall. 
IjN.  the  suspension,  Marion  Whyte  against  Helen  Mitchall,  who  had  decreet 


lem^  vooscd:  «» 

for  a  legacy  left  to  her  husband  by  her  brother,  upon  condition  that  he  should 
renounce  dl  c^ht  that  he  could  daim  to  his  suceessioii  in  j&vmirB  of  the  said 
Marion  Whyte,  whom  he  had  left  his  executrix,— one  reason  was  proponed, 
diat  the  said  Helen  should  warrant  according  to  the  c<Hidition  foresaid.  But 
1^  Lords  found,  That  it  was  soft cient  to  her  to  warrant  for  the  sum  received^ 
seeing  her  husband^s  brother  was  dead,  and  his  childrien  very  young ;  etjhcttan 
hoc  nan  satis  prwstabile  ut  alienum.  The  other  reason  dUd  take  away  the  legacy  $ 
in  Ae  which  it  was  alleged.  That  the  testament  was  exhausted  by  creditors  who 
had  gotten  decreet,  as  was  alleged.  SedampUus  inquirendum  censuenmt  Domini  ; 
because  it  was  opponed  to  those  decreets,  that  they  were  simulate :  the  libel  be- 
ing referred  to  her  oath  only,  and  she  holden  as  confessed ;  the  which  cannot 
be  thougfat<i»Ievaiit  to  exhaust  a  testament* 
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1649*    N&aember  917.    William  Keith  against  Ladt  Marshall. 

Im^  the  advocation  pursued  by  William  Keith  against  Lady  Marshall,  pursuer 
of  aremoviog  before  the  sherm^  but  had  not  warned  —_-.—»  Forbes,  his 
flMtber,  taokawoinan,  who  had  a  tack  from  Earl  Geowe  fifty  years  since,  sup* 
pose  alleged  to  have  been  denuded  of  the  fee  before  the  setting  of  the  same ; 
— ^e  Lords  thought  good  to  advocate  that  process,  for  tiying  of  both  dieir 
rigfatSi  after  so  long  alleged  possession. 
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l^StO*    Nwember  38.    Jsan  Boswell  agaifist^^izKBwm  Hamiltoune,  Relict- 

of  John  Kirkaldie. 

Ik  the  process  pursued  by  Jean  Boswell  against  Elizabeth  Hamiltoune,  relict 
of  John  Kirkaldie,  for  300  merks  addebted  by  the  said  John  to  the  said  Jean,  as 
iptromissatrix  with  her  umquhile  husband's  goods  and  gear  ;-^it  was  excepted^ 
That  there  was  an  executor  confirmed ;  and,  suppose  he  died  witlrin  two  or 
three  months  thereafter,  yet  there  was  another  confirmed,  quoad  nan  esecuta  ; 
being  a  creditor,  who  had  obtained  sentence  against  the  relict  for  those  goods 
iotromitted  with  by  her,  and  that  before  the  intention  of  the  pursuer's  cause. 
But  the  Lords  vrould  have  all  the  testaments,  and  decreets  or  other  writs,  pro- 
duced :  beouise  that  common  exception  is  receivable,  where  executors,  merely 
representing  the  deftmct,  are  confirmed,  and  not  a  creditor ;  especially  seeing 
the.  first  executor  was  the  defender's  brother,  and  the  second,  John  Airkaldie 
his  son  or  nephew ;  and  it  seems  collusion  for  to  purge  the  universality  of  in- 
troQussion  two  three  years  after  the  said  intromission. 
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1649*    November  28.    Jaurh  Stivensome  against  John  Tweedie*^ 

In  James  Stivensone  his  pursuit  against  John  Tweedie^  as  lawfully  charged 
to  enter  heir  to  his  father,  the  exception  was  found  relevant,  That  he  behoved 
to  have  annum  deUberandif  after  the  decease  of  his  elder  brother,  who  was  ap* 
parent  heir,  and  did  exclude  him. 
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1649.    November  28.    Anna  Cbanstoune  against  Alexakobe  Dowglas. 

In  the  process  of  suspension  pursued  by  Anna  Cranstoune  against  Alexan- 
der Dowgias,  it  was  found,  That  she  might  yet  produce  a  renunciation,  for 
freeing  her  from  personal  execution,  because  minor,  and  might  be  prejudged ; 
but,  that  being  done  in  the  year  1647,  it  was  opposed,  That  they  did  not  seek 
personal  execution ;  but  that,-^in  respect  of  her  fraudful  collusion,  to  the  behoof 
of  the  umquhile  Lord  of  Cranstoune,  who  was  as  her  procurator,  with  whom  the 
stayed,  was  entertained,  who  did  not  only  pay  her  tocher,  but  also  obliged  him, 
in  her  contract  of  marriage,  to  relieve  her  husband  and  her  of  dl  decreets  and 
process  against  her,  as  lawfully  charged  to  enter  heir ; — ^the  decreet  at  Alex- 
ander Dowgias  his  instance  might  stand  against  her :  seeing  she,  at  least  her 
procurators  ad  Utes,  did  postpone  the  said  Alexander  most  fraudulently,  to  the. 
said  Lord  of  Cranstoune ;  who,  albeit  the  said  Alexander  had  raised  summons 
of  registration  before  him,  yet  obtained  decreet  of  registration,  without  contra- 
diction, cognitionts  causa,  she'producing  a  renunciation  to  the  said  Lord,  (he,  in 
the  meantime,  trysting  with  tne  said  Alexander,)  and  so  got  adjudication  before 
the  said  Alexander  urged  the  calling  of  his  process :  and  then  a  day  was  taken,, 
one  after  another,  to  delay  the  ssud  Alexander :  where  the  said  Lord  went  on 
smoothly,  if  Dicksone  in  Beill  had  not  stopped  his  adjudication  from  the  10th 
of  January  to  March ;  before  the  which  time  the  said  Alexander  was  stopped,  by 
delays,  to  get  this  his  decreet,  which  is  now  craved  to  be  suspended.  Et  mmoribus 
deceptis  non  decipientibus  est  subveniendtm.  Et  licet  in  contractibus  iis  subveniatur^ 
non  tamen  ita  statuendum  injudidis,  sifuerint  contumaces,  cum  habeant  actionem 
contra  tutores  et  curatores,  qui  de/endere  debebant,  prwsertim  cum  hie  nihil  sit 
prejudicii  aut  incommodi  in  minorem  redundaturum  ;  for  they  object,  I  know  not 
what,  a  kind  of  lesion  complemental,  through  ingratitude,  in  behalf  of  my  Lord. 
There  were  some  laws  cited,  namely,  i.  Verum  1\.  %  3.  et  seq.ff.  de  Minor : 
L.  in  causce  13.  L.  non  omnia.  44.  ff.  eod.  et  tit.  qui  et  adver.  Cod.  But  the 
Lords  would  have  all  the  summonses  of  those  decreets  produced,  that,  by  the 
dates,  and  the  diets  of  calling  every  one  of  them,  the  coUusion  might  be  detect- 
ed ;  and  desired  some  of  the  number  to  meet  upon  it,  and  see  if  they  could 
agree  the  business.  And  here,  I  thought,  that  not  only  the  Lords,  but  the  ad- 
vocates, [were]  mistaken,  in  so  far  as  the  pursuers  thought  the  old  interlocutor 
pronounced  in  their  favours  •,  neither  did  the  defenders  think  of  it  otherwise ; 
where»  by  the  contrary,  it  is  clear  that  the  Lords  receiving  the  renunciation  hoc 
locoy  that  no  personal  execution  should  pass  against  this  alleged  minor,  did  esta- 
blish the  decreet  for  comprising  hceredit^tem  patemam :  as,  in  adjudications, 
where  it  is  renounced  debito  tempore,  the  creditor  comes  contra  jacentem  de- 
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ftmcti  Juereditatem :  for  else  that  restriction  anent  personal  execution  were  su- 
perfluously et  inutiUter  ac^cta.  Neither  were  it  yet  justly  adjectedt  ej^cept  her 
minority,  the  time  of  the  renunciation,  were  proven  ; — so  that  all  the  former 
dispute  anent  her  collusion  with  nw  Lord  Cranstoune,  (which  is  dear  by  his 
employing  of  the  advocates,  and  preferring  or  retarding  her  processes  respectwt^) 
ought  to  come  in  when  the  dispute  shall  be  betwixt  my  Lord  Cranstoune  and 
Alexander  Dowglas. 
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1649*    Nwember  29*    Lumsdene  of  Blenerne  against  Patrick  Maeh. 

In  the  suspension  at  Lumsdene  of  Blenerne  his  instance,  against  Mr  Patrick 
Maer,  charging  upon  a  bond  of  relief  given  to  George  Stewart  and  assigned  by 
him  to  the  said  Mr  Patrick ;  for  not  representing  the  said  Mr  Patrick  his  debtor, 
taken  by  caption ;  the  said  George  having  given  his  bond  to  represent  him  cum 
amni  causa^  within  a  month  ;  and  the  former  bond  having  been  given  to  the  said 
George,  for  his  relief:  the  letters  were  found  orderly  proceeded  against  the  said 
Lumsdene;  and  also  in  the  first  bond  against  the  said  George,  notwithstanding 
the  reason  that  he  was  represented  debito  tempore^  because  not  intimated  to  the 
said  Mr  Patrick.— iSi^e  page  4S4.  Pctge  7iL 


1649*    Nmember  9Q.    John  Browne  against  John  Axeman. 

The  exception  of  John  Browne  against  John  Akeman,  pursuing  for  a  tack- 
duty  of  money,  viz.  That  he  offered  to  prove  victual  delivered  in  satisfaction 
thereof,  and  counts  betwixt  them  heard  before  honest  men,  was  thought  to  be 
relevant  to  be  proven  by  honest  witnesses ;  against  lihe  common  rule,— -That  writ 
can  be  taken  away  but  by  writ,  or  oath  of  party, — as  hath  been  oftentimes  de- 
cided in  the  contrary*  Yet  the  Lords,  before  answering,  would,  ex  qfficio^  ex« 
ajnine  the  said  witnesses. 
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1649*    Nwemher9Q.    Craige-Cooke  a^om^/ Broadfoote. 

In  the  suspension  of  multiplepoinding  of  a  decreet  of  removing,  suspended 
also  of  before,  by  Craige-Cooke  against  Broadfoote,  the  Lords  thought  it  mali* 
cious,  because  the  said  suspender  having  taken  of  him,  although  verbo^  (as  use 
is  within  the  town  of  Edinburgh,)  he  could  not  invert  his  master's  possession, 
to  bring  in  suppose  true  creditors,  who  had  comprised.  And  farther,  was  al* 
leged.  That  Broadfoote  his  right  proceeded  of  a  disposition  made  Iby  a  bankrupt 
to  his  daughter,  which,  by  the  Act  of  Parliament  1621,  is  null,  ope  exceptioms. 
And,  for  his  fraudulent  dealing,  the  Lords  ordained  the  said  tenant  to  pay  £40. 
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10i9t    Nown^er  29.      Stbwart  agaimt  Cubiemvb. 

Ik  a  pracess  betvistt  Stewart  and  Cubiesone,  it  was  alleged.  That  the  tille  of 
,the  .testeBKfit,  confirmed  in  Ola^ow,  could  not  be  sii8taiiied»  because  the  de» 
iunct  died  upon  the  sea ;  but  the  Lords  thought  that  such  a  case  was  not  reserved 
by  the  Act  of  Parliament  to  the  commissaries  of  Edinburgh^ 
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1649.    NwenfAcr9Q.    MoNTCoifBRiE  ^^n^  Dalrumple. 

Iv  the  suqpeftrion  by  M<»tgomerie  against  Dalnunple^  compensation  for  some 
thing  assigned  by  the  principal,  Josia  Stueart^  to  his  cautioner,  Monlgomeiyi 
mjavorem  ^dejusiorist  and  a  recompensation  opposed  hy  Dalrumple,  was  ie« 
jected* 
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1649.    ITcfvember  29*    The  Laird  of  Closburns  ogamMt  Mama  GsLfrAtttCiu 

Ik  that  great  dispute  of  a  redemption,  used  by  the  Laird  of  Closbume  against 
Major  Gilpatrick, — ^the  order  used  at  Martinmas  1648  was  sustained,  without  a 
real  numeration,  upon  production  of  manv  bags  of  money,  sealed^  at  the  Whit. 
Sunday  before,  witn  the  Major's  seal,  tickets  of  his  own  writ  being  yet  to  be 
found  within* 
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1649.    November  SO.    Lumsdbke  of  Blakbrne  agmntt  Patrick  Mabr* 

Ik  the  suspension  against  Maer,  above  mentioned,  [page  4S3,]  they  proponed, 
on  an  eik,  that  the  debt  was  paid  by  him,  whom  they  were  obliged  to  relieve,  at 
least,  by  some  other  of  a  number  that  were  bound  to  umquhile  Mr  John  Arthur, 
from  whom  the  said  Maer  got  assignation.  And  the  Lords,  that  there  should 
be  no  new  suspension,  sustained  it  to  be  proven  by  writ  or  oath  of  party,  giving 
only  one  term  of  two  months. 
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1649.    November  SO.    Pathick  Chambers  agamst  Hugh  Likdsat* 

'  Hugh  Lindsay,  commissary-clerk  of  St  Andrew's,  obtained  decreet  to  make 
furthcoming  a  sum  arrested  by  virtue  of  the  commissary's  prec^ti  in  the  hands 
of  PMrick  Chambers,  as  owing  by  him  to  James  Groodlette,  who  was  debtor  in  a 
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certain  sum  to  a  friend  of  the  said  Hugh's,  to  whom  he  was  alleged  executor ;  but 
the  same  being  suspended  by  Chambers  upon  certain  nullities,— -the  'Lords  did 
not  only  repone  him  to  his  oath,  but  annulled  the  decreet,  because  there  was  no 
mention  how  his  friend's  debt  was  proven  against  Goodlette. 
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1649*    November  SO.    Frances  Hat  against  Glenkinbie. 

In  the  suspension,  Frances  Hay  against  Glenkindie, — ^find  the  decreet  obtain- 
ed against  the  said  Frances  to  have  been  done  spreto  numdatojudiciSf  suppose 
the  sheriff  was  charged,  and  a  new  cause  alleged  to  have  been  intented ;  because, 
once  advocated,  aye  advocated,  while  the  advocation  be  discussed,  even  suppose 
the  reason  of  consanguinity  did  cease,  the  first  sheriff  being  removed.  Yet  th^ 
Lords  thought  good,  that  the  suspender,  upon  twenty  days'  advertisement, 
should  come  and  answer  here  in  the  principal  cause,  without  farther  citation. 
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l649«    November  SO.        Hamiltoune  against  Kello. 

« 

There  was  a  long  dispute  betwixt  Hamiltoune  and  KeUo,  for  reduction  of  a 
bond  and  disposition,  alleged  made  in  kcto  cegritudinis^  at  least  not  delivered 
while  then,  qualified  bv  sundry  presumptions  of  retained  possession :  insertii^ 
the  said  disposition  in  the  register,  with  an  ante-date :  iVaTt,  of  subscribing  as  wit- 
ness to  a  contract  of  marriage,  wherein,  of  his  certain  knowledge,  the  wife  and 
the  children  to  be  procreated  and  the  disponer's  heirs  whatsoever  were  to  be  in- 
feft.  Which  process  and  dispute  may  be  seen  in  the  clerk  his  hands,  but  no- 
thing yet  decerned  in  by  interlocutor. 
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1649.    December  1  and  4.    Patrick  Chambers  against  Hugh  Lumsden. 

The  reason  of  suspension  by  Patrick  Chambers  gainst  Hugh  Lumsden,  who, 
by  the  commissary  of  St  Andrews  his  precept  of  arrestment,  the  said  Hugh 
being  commissary-clerk  himself,  had  obtained  decreet  to  make  the  arrested 
gooob  forthcoming,  the  commissary  having  subscribed  it  for  his  clerk ;  the  said 
reason,  I  say,  founded  upon  sundry  nullities ;  but  specially,  that  there  was  no  pro- 
bation of  the  debt  against  the  principal  debtor,  nor  warrant  of  instruction  men- 
tioned in  this  decreet  charged  upon  ;— the  same  was,  by  the  Lords,  found  rele- 
vant, and  both  commissary  and  clerk  fomid  to  have  done  wrong. 
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In  the  redemption  ^t  thel/air4«f  Closbume  his  iMtm^ 
the XiC^ite  ibund,  That  bags  sealed  by  Gilpatricke  his  seal,  having  the  note  of  the 
monies  contained  in  every  one  written  by  the  said  Gilpatricke  closed  in  the  said 
bags  at  the  Whitsunday,  to  have  been  a  sufficient  numeration  to  sustain  a  pos- 
terior order  at  the  Martinmas  following,  where  the  superplus  not  offered  at  the 
Whitsunday  was  then  ootiBBoed. ' 

And  here  may  be  seen  a  longer  disputation  in  such  cases,  but  specially  anent 
ft  i0MNritt  'MUiM5^,  iKthere  due  Jetider  of  monies  tv^  m  the  oontmet  of  wadset, 
taft  <i)Mtrt^  y(M  teav^  ^Clitt  4)mmw^r>U>  gi^^  htm  «iii  ^te^om  y^mf  t^k  «f  a  wum 
ftAr'flOdtagii;]^  ^li^hidi  W£»  Aie'4oty  ^My^biffoffe^ti^  Miiiet»ck>^  i^ot  the  reoeiMir 
^nvMi^  ii^der 'Of  th^  ttiMe^>  ^am^-it^illtD'MOi  ^ifiMfttiiieiit  tts  he  ^  k.  SuC^ 
«|^  ^ttiallistd^  nehfey  ^wmb  «gw^^ 


1649*    December  4.    The  Laird  of  Rentoune  against  James  Greive. 

In  the  suspension  by  the  Laird  of  Rentoune  against  James  Greive,  of  Berwicke^ 
«h%>lMlM8<«<iird^ufid^Q«^ffy^i^^  «Dl^vvihsti&d»tig  «be  kmdh  tktt  such 

It  )teftg^<Mi^fai  ^tidt  b»9e  tem  ^MV^n  hy  ^^taitMim^  'b€(i»u;i«e  4be  charger,  in 
MfC^^t^i^^^ti'Cif  ^ctdd,  Jh»id  deiivwed  ttif»d6t  ^  ^htile  mumey^  it  being  iti 
ibt  bifegiiMing  of  %litt  istoter^  «nd  tfve  iio^  of  ReiftOQne/MSpender,  seeing  4iie 

MKrk«M  tlftfe,  >4id  WCM;  4cMj^  »id  'Wtt  alfegged  1:a  jfcwvie  gotten  ^1^6  for  tbt  M\, 
^hWd  <ch^  ^^hktfg^  <tad  iMit  ^JS,  Ift  iiMe^^f ^ftilyiB.  He  wged,  likewise  vmk  « 
fSitnttiit  'b3r  ^e  ij^iri^^ltd,  test  tuot  ^Mr^d.v^nd  1  think  tbse  ^dfity  of  >bis  delWeiy 
was  prior ;  yet  he  intented  for  reduction,  ^md  «rfg^d^(#(OiiMifcyn,  beeouie  «m^ 
chMig^4iireit  in  England. 

Page  78. 


lirllhe^c^fMibeM^ijtft  ¥n«iig(imd1ir<win^y4hey  )<wf^  amiMt 

Il9wtie  abus  '^ho  Wtts  4t  f«lNi^Steri«tiMiiemdr^  wid  4i»d%oft  tine  itmckiA  ianSkv**. 
bttt<ilie4^Aft'^(mld  ndt^^  ^iMiAiigith«4ittdstenft,id4m«ttinin^^n^i^  Me4iot 

n^tMJfe)  100  hnvie'j^ttetikn  /n>fftaAr;sifev^>;wt>fhi!y  «»ll2AMaaA^ipdor  bogr  ¥iMing, 

few  days,  withmft  ^d<Mtiimaekmibr%M      MiwitniMSi 
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I64i9-^    December  &    EupfiAMK  Blahi  n^nsi  Margabbt  Bjlair^  and  her  Hiuk 

band  Tajerie* 

In  the  process  by  Eupiiune  Bbb,  eldest  sister^  who  went  out  of  the  oeontry, 
against  Margaret,  the  younger,  and  her  husband  Tayerie,  wha  intpomitted  wi& 
her  father's  gear  and  heritage, — ^the  Lords  found.  That  the  father  giving,  by  the 
elder's  contract  of  marriage,  .2SS0  merks  of  tocher,  and,  in  the  same,  restricting 
the  rest's  tocher  to  ^1000,  with  condition  and  provision  that  the  eldest  should  have 
K. much  as  any  of  the  rest  at  hia  decease ;— <4ney  found,  I  say,  that  tha  defender 
having  gotten  I6OO  merks  vbl  tooher,  auppose  she  had,  in  her  contract,  that  she 
should  get  as  much  as  any  of  his  bairns  had  gotten,  or  was  to  get,  should  not 
be  meaned  or  understood  of  mftkin^  her  tocher  equal  with  the  eldest,  but  of  what 
should  be  bye  and  attour  at  his  decease,  there-  being  thea  other  daugbtepa  jlivei 
suppose  now,  aftar  the  fathef^s  decease,  the  rest  being  dead,  the  defender  uwed 
to  be  alike  with  her  elder  sister  in  all,  ohligatione  confUm^  and  that  mo»  her 
contract  of  marriage.  For  the  Lords  thought,  that,  according  to-  law,  jvridn  oMft^ 
gaiio  in  ctmtractihus  preoakt ;  and  he  might  have  gi^en  the  second  a  like  tooher 
with  the  first,  }f  it  had  been  his  mind,  Ucet  in  uUimis  vohmtatikus  posteriora  de^ 
regent  jpriorihus^'^^ee  page  430, 

Pege79. 
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1649.    December  6.    Ker  against  Ker  and  Hepburne. 

In  the  double  poinding,  Ker  against  Ker  and  Hepbume,  the  Lords  thought 
not  the  diligence  done  by  James  Ker,  upon  his  arrestment  before  the  commis* 
sary  of  Peeble9»  of  that  efiact>  in  reapeat  of  im^riority»  agaiss^  Hepbiirne^  vi^p 
got  decreet  posterior  to  him  before  the  Lords ;  because  Hepburne's  process  was 
listed  by  concoiirse  of  the  commissanr  ef  PeeUes  hiaiaelift  in  taldne  term  After 
term  to  produce  the  debtor  in  wiiose  handa  thei  im>niea  werei  Mreatea* 

Fage  79. 


1649.    December  6.   The  Lairb  of  Ardros  agedmt  TnoMAa  AsBBCReafmE  and 

James  Chriohtoume. 

The  Lahrd of  Ardros  prwailed  against Jbmes GSmghtoone £or a debtanglitinff 
by  Thomas^  Abercrombie  of  that  ilk  to  hiftiaither,  became^  bj^  the  bead  cfaargM 
upon,  the  said  James  was  obKged  to  relieve  the-said  Thoma»4rf*  that  debt;  no^ 
mthstanding  that  James  opponed  a  renunpiotiea  of  the  lands^  b^  payment  of 
1«,000  or  I3,00a  merks.  This  bond  of  Thonaa  Abf^reronbio  to .  Ardroa  hie 
fether,  bearing  the  sum  i»  be  eiked  to  the  MirarnoD,  because  it  waa  aemv  r^^ 
trate,  and  remaining  so,  personal,  it  was  undenrteod  that  the  said  Jamea  did  n^ 
ftise  to  pay  it,  the  time  of  the  renuaciati^m  |^aiited«  Wkerenjion,  withm  M 
houn,  Ardros  his  father  caused  sm^st  some  of  the  prloe  of  the  land :  but  de» 
ceasin^f  or  otherwise  biadered,  while  the  said  Thomaa  AbeMsmmbie  oaai^  out 
of'  Ff^ad*     He  then,  being  urged  upon  his  own  bond,  did  assign  this  bond  of 
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witrrandice  and  relief,  whereupon  the  suspender  is  charged :  notwithstanding  it 
was  alleged,  in  fortification  of  the  reason,  that  John  More  received  the  said 
debt,  being  1,000  merks,  and  that  my  Lord  Innerpeffer,  in  the  pursuit  of  decla- 
rator or  some  such  process,  had  taken  some  deahng  in  the  matter ;  and  there- 
fore the  suspender  urged  that  they  might  be  examined  saltern  ex  ((fficio.  Which 
the  Lords  refused.  Page  80. 


1649.    December  6.    The  Tenants   of  Rippet  against  The  Earl  of  HoMX 

and  Mary  Johnstoune. 

In  the  suspension  of  double  pounding  at  the  instance  of  the  Tenants  of  Rip. 
pet  against  the  Earl  of  Home,  and  Mary  Johnstoune,  relict  of  Mr  James  Thorn* 
gone, — the  Lords  preferred  the  said  Mary  in  judicio  possessorio  ;  because,  by 
virtue  of  her  contract  of  marriage,  she  and  her  umquhile  husband  had  been  in 
possession  as  having  right  from  Archibdd  Thomsone,  her  father-in-law,  and 
John  Stewart  of  Coldinghame ;  likeas,  in  a  prior  suspension,  the  letters  were 
found  orderly  proceeded :  the  Earl  of  Home,  his  procurators,  having  produ- 
ced nothing.  And  suppose  having  produced  now,  they  did  allege* that,  by  a  de- 
creet in  the  1643,  the  said  Earl  of  Home  was  reponed  to  all  the  teinds  of  Col- 
dinghame, for  satisfaction  of  rfSOO  sterling  ;  in  payment  whereof  the  said  John 
Stewart,  and  others  obliged,  had  fail  vied :  the  said  Archibald  Thomson  being 
called,  but  not  his  son  nor  good-daughter,  who  were  in  possession. 

Page  81. 


1649.    December  6.     John  Horsburohe  against  John  Maxwell. 

Iif  R  John  Horsburgh  pursuing,  by  bill,  John  Maxwell  before  the  parliament,  is 
remitted  to  the  session  :  where  the  said  Mr  John  Horsburgh,  having  delivered  to 
the  said  John  some  Irish  bonds,  addebted  by  the  folks  of  Duntreath  to  his 
umquhile  father,  craves  redelivery  of  the  bonds,  or  else  that  he  pay  him  the 
sums  contained  therein  ;  but  it  was  excepted,  that  he,  being  an  advocate,  was 
not  tied  to  prove  redelivery,  afiirming  that  he  had  given  them  back  to  him.  It 
was  replied  that  he  took  a  factory  for  the  pursuit,  and  so  was  not  in  the  case 
of  an  advocate.  He  duplied  that  it  was  only  a  procuration  taken  from  the  said 
Mr  John,  as  use  is,  because  he  was  a  residenter  in  England.  The  Lords  ex- 
amined witnesses  ex  officid,  and  found  it  a  factory ;  and,  having  taken  the  pur- 
isuer's  oath  whether  or  not  he  had  gotten  back  the  papers,  he  denied  the  same ; 
whereupon  the  said  John  Maxwell,  defender,  was  decerned  to  deliver  those 
bonds,  or  else  to  make  them  up  by  proving  the  tenour  thereof,  and  make  them 
as  effectual,  as  concerning  the  responsality  of  the  parties,  as  if  they  were  present- 
ly redelivered ;  and,  for  that  purpose,  gave  him  three  whole  sessions  after  this,  to 
insist  thereon.  And  herein  it  was  disputed  amongst  the  Lords,  anent  the  pro- 
bation of  the  tenour  of  the  bond,  how  difficile  it  might  be ;  both  in  respect  of 
discharges,  and  in  respect  of  the  common  rule  of  law,  that  instrumentum^  nomi^ 
nis  apud  debitorem  repertum  presunUtur  rescripttm  et  solutum. 
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1649*    December  8.    Christopher  Davie,  and  Gibsone,  her  Spouse,  against 

3 AMES  JoHNSTOUNE  and  James  Wright. 

In  the  suspension  by  Christopher  Davie,  and  Gibson  her  spouse,  against 
James  Johnstoune  a.nd  James  Wnght,  the  Lords  found,  in  the  lormer  session, 
and  now  in  this.  That  litiscontestation  having  been  made  in  the  decreet  now 
twice  suspended,  the  said  Davie  might  give  her  oath  after  her  marriage  with 
Gibsone,  and  that  his  goods  were  liable  for  the  debt,  vt  in  obligationey  because 
he  married  her  with  all  the  faults  that  might  follow  hen— -/S'ee  pages  412  and4s\5. 

Page  88. 


1649.    December  8.    James  Rob  of  Balneill  against  Kennedie  of  Gillespie. 

In  the  removing  pursued  by  James  Rob  of  Balneill,  against  Kennedie  of  Gil- 
lespie, the  exception.  That  the  defender  bruiked  the  lands  jpro  indiviso^  was  sus- 
tained :  and  the  Lords  found  the  reply.  That  they  were  severally  kend  and 
known,  only,  relevant ;  and  not  that,  by  the  which  he  craved  that  the  Lords 
would  grant  commission  for  division,  in  respect  it  altered  the  ancient  form 
of  purchasing  brieves  of  division,  or  summons  to  that  effect ;  for  warnings  im- 
port violent  profits,  and  caution  to  be  found  by  the  proponers  of  any  exception 
in  a  removing. 
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1649*    December  8.    George  Forrester  against  Fotheringame  and  Rinde. 

hf  the  action  pursued  by  George  Forrester,  as  assignee  by  John  Denhdme, 
against  Fotheringame  and  Kinde,  as  heirs  to  James  Couper,  debtor  to  the  said 
Denholme ;  it  was  found.  That,  sdthough  one  of  the  heirs-portioners,  defenders, 
was  dead,  yet  the  pursuer  might  restrict  the  payment  of  the  sum  craved  to  his 
half,  and  that  he  might  propone  upon  his  own  peril  payment  made  by  the 
other  heir-portioner,  who  was  dead.  And,  in  the  same  process,  it  was  found 
relevant,,  that  the  defender  offered  him  to  prove  tiiat  the  said  umquhile  James 
Coqper  his  brother's  son  wa9  served  and  retoured  general  heir  to  nim,  and  so 
behoved  to  be.  first  discussed,  before  the  pursuer  could  challenge  them,  who 
were  but  heirs  by  progress,  as  it  seems,  by  provision  in  tailyie  to  the  said  James 
Couper's  sisters,  to  whom,  it  seems,  he  had  provided  those  lands  in  Strivelinjg  ; 
which  are  of  no  great  consequence,  and  wherein  the  same  sisters  had  been  in^ft 
as  heirs  of  provision. 
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1649.    December  8.    Robert  Haliburtoune  against  Gray. 
In  the  suspension^  Robert  Haliburtoune  against  Gray,  the  Lords  found  the 
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letters  orderly  proceeded,  for  extensipn  of  the  minute,  whereby  he  obliged  him- 
self to  sefl  them  that  land  on  the  east  side  of  Libbertonne's  Wynde,  pertaining  to 
John  Sharpe ;  and  decerned  hi»  in  the  penahy  consigned,  with  expenses :  not- 
withstanding that  he  alleged  it  to  he  factum  imprestabile  quod  penderet  ew  alieno 
arBitriOf  tfce  land  jpert^mng  to  a  minor,  who,  with  his  cnrators,  was  refractcMy. 
Yet  Robert  Mmsett  was  thonght  tabe  in  mora,  because  he  repented  of  the  bargain, 
havftig  intended  once  to^  buy  also  the  great  tenement  on  the  west  side ;  but  the 
said  J(An  Sharpe'and  Ws'  curators  finding  him  fastened  with  Gray,  th^y  sought 
a  thousand  merks  or  two^  more,  which  was  impFestable  ta  so^  cofetofw  [a]  man. 
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1649*    December  lU    Blair  against  Blair  and  Tterie. 

In  the  cause  of  Blair  against  Blair  and  Tyerie,  the  second  daughter  craved 
ret  to  be  heard  upon  her  contract  of  marriage ;  bat  the  Lords  found  still,  tbat^ 
ifi  both  the  contracts^  there  were  two  clauses :  one  that  concerned  the  tocher  in 
JBtfffid  somSi  and  that  the  eldest  wa»  justly  provided  to  a  greater  sum ;  and  an^ 
other  anient  that  which  was  ik>t  Kquid,  in  making  them:  eqoai  is  what  he  should 
have  at  hfs^  decease,  and  that  the  second  should  be  a  bairn  of  the  houses  as  any 
of  his  daughters  had  gotten,  or  should  get^  which  was  ambidatorr  to  hk  death  ; 
bcrt  the  todiers^  wet«  gi^en  mpratipuu;  and»  if  the  fath^  had  had  a  nind  to 

give  the  second  as  great  a  tocher  as  to  the  first,  contrary  to  the  destiaatioft  of  the 
rst  contract,  he  might  have  done  it  in  the  constitution  of  the  tocher,  in  the  se« 
cond  contract.— jS'^^  page  427. 
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1649,    Bec^m^  11.        Knatty  ngBihst  Htmreff. 

IvrtheproeeM^of  i^emoving^  Kirko^ap^tiiisi  Hunter^  it  was^ncepCed,.  1%^  sop. 
pose  his^  fade  was^  expired^  yet  his  aeasine  maiflitained  him  while  800  merks  were 
paid  to  hkn,  since  he  had  the  duty  of  the  land  for  the  a&ouadt^nt  of  the  aaid 
sum.  The  which  the  Lon^  found  relentnt :  natwithgtamfing  it  was  repHed^  That 
Hmiter  behof<edl  to  count  for  a  greater  duty  paid  to  him,  that  exceeded  the  said 
annualrent;  became  that  big  tack  was  usurary.  *  The  whidi^  i^geance  the 
Lords  did  not  respect^  dititng  the^  eleven  years^  of  the  taek,  but  cmly  sisee  the 
interruption  made  bj  the  warning  >  without  the  whidi  thc^  thov^^  he<  nii|^ 
ha«*6  bruiked  per  taeifism  {rehcattMm^'}  aa  awadset^  w^le  JPorter^  who  gav^(iM» 
wadset,  or  Kii^o^  who  had  compf is6d  his»  rights  didiiedeeoK 
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1 649*    December  I U    The  iwuBUi  of  RBamraan  agmut  The  Lam  Axtom8« 
hi  that'  ptoceks  of  theLainl^if  Reafeovne  against  the  LadgrtJIkgRtene^die  vas 
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> 

admitted,  after  iitsBCOBfltestation,  togrwltefioathtiorrrather  to  pMf«M»  hymuy 
of  exception,  the  quality  contained  in  her  oath,  anent  the  retention  of  the  an- 
nuity  payable  tb  her,  as  posBeasor  of  ihe  teinds,  isaaSmna  'toihe  pcqtoition  due 
cut  ofiter  tack-d«rty  which  she  was  obliged  to  pay  lo  tbe  Laird  of  Rentoune,  be* 
ing  £100  z  and  to  keep  ^the  years  aughting,  so  much  a8>die  iiadpaid,  altbouj^i 
she  'had  paid,  some  jears  before,  the  said  tack*duty  ivitbout  retention ;  beoaufiif 
it  was  scaroe  wefli  Icnown  vAAe  some  years  tbevearonr,  by  mi  Act  cf  Exchequer, 
who  should  relieve  ilk  otlier  therectf.  And  here  it  was  alleged,  That  Sir  Robeft 
Dowglas,  being  obliged  to  relieve  the  Laird  of  Rentotine  of  Mdi  burdens,  tiie^ 
Lady  Aytone,  in  whose  favour  Sir  Robert  had  procured  that  her  tack,  without 
sums  of  money,  was  obliged  to  relieve  the  said  Sir  Robert. 
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l64*9»    December  IZ.    The  Ea%l  of 'Nithisdmli.  ugeikut  Ymns^^  imd  WittUM 

Maxwell. 

Iif  the  decreet  «f  wrongous  intromisskm  wiitfi  ternds,  dby  ^tbe  iSad  of  .Midiifr- 
dain,  Young,  and  Mr  William  Maxwell,  in  respect  of  certain  nuUvki^s  xoiitafawdl 
herein,  and  chaHenged,  %^t,  after  ^a  oertain  space;,  ht^d  Biid.ameiidfd;^*«4th« 
Lords  would  have  tM  tenants  <Fepeoed  to  itbeir  oath%  .amLaE  thriidoeiUbeUod 
upon  to  l>e  produced. 
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1649*    December  W.       Kn^ NiLBiia  ajnabsu/ jEhRmau 

In  'that  process,  ^f  ^ioniaber  >i^alin8t  JSatbes^Ube  Lorda  :su«<MMdt  llhat  tRun* 
nafber,  ^aga^t  w^Kttn  li^iiBOcmtestetMii  fwasanadeiibr  niot  compcwranc^  migbt teii# 
tract  thfe  fraid  act,  pMmMie  an  exo6pliim|)and;^0isaittitosin% :  OM^tni&thstfiid^ 
ing  that  Forbes  alleged,  Sie  msigbt  mke  aap  ins  pnocess,  moAmtiA  ^tjwrasi  ttt  Jm 
pleasure ;  neither  e^^  Kinnaberiurge  him  rmAm,  imt  byimgriof  iMiftkw*  Ini 
insist,  %ecause  it  was  net^aa  a  cMtinualiGtiy  rbapt  la  judicial  jact»  atanding.  ffqgiia^ 
trate«. 

Page  S% 


164^.    December  tS. xEenratf  iITaues  Ros; 

Iiff-tlfe  t^ttiWing'^  James :d[l»sr*44]ie  JjckSs,  root  kmombng  lilttt  litefsr^iwai  an 
A%cepti(m'pt^v/&ik&*v^^  and}admittailiN>ithed^end0r^B 

yrdMxxyfij  haanai^flained  ^£404rf  jetspeiis0si6Kr  tfae-pmponii^gvof  JBiai'i»[^y,>anDntdi 
coikntmssimi  for  jffitisioft ;  'Which  ^mm  iagainat rdie  ifiHon^  amd  dlierafar^^  iipmi  ^uw 
*£berinFormaiion^  Magged  ^ait^aiieilt^'coqranatssaifld^ 
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1649*    December  IS.    Lindsay  of  Pitteklie  against  John  Peter* 

In  the  reduction  at  Lindsay  of  Pitterlie  his  instance  against  John  Peter,  of 
an  inhibition  served  by  him  against  the  umquhile  Bishop  of  Glasgow,  upon  that 
[reason,]  That  the  lands  possessed  by  Pitterlie,  or  disponed  to  him  by  the  um- 
quhile  Bishop,  did  ly  within  the  regality  of  St  Andrew's,  and  the  said  inhibition 
was  not  served  at  the  cross  thereof ; — the  Lords  sustained  his  interest ;  suppose  it 
was  objected  that  Pitterlie  had  only  disposition  and  infefhnent  of  warrandice, 
and  t}iat  he  was  not  distressed.  Page  88. 


1649*    December  13.        Ker  against  Andrew  Ker. 

Where  James  Trotter,  as  assignee,  by  Andrew  Ker,  to  a  sum  of  money  con- 
signed ;  it  was  alleged  for  the  said  Andrew  his  elder  brother.  That  he  had 
right  from  his  father  to  that  sum  and  wadset,  by  virtue  of  his  contract  of  mar- 
riage. To  the  which  the  said  Andrew  did  answer.  That  their  father  did  make 
a  posterior  right  thereof  to  him,  obliging  his  heirs  to  make  it  ^ood.  The  Lords 
would  have  the  children  to  debate  the  cause  between  them,  and  that  the  Laird  of 
Faimingtoune  should  take  up  the  money  in  the  meantime,  out  of  the  clerk's 
hands,  upon  bond  in  the  meantime,  for  prindpal,  [and]  annual,  while  he  got  a  sufS- 
cient  renunciation  from  the  heir  for  purging  his  land  habtU  mode.       Page  B&. 


1649*    December  13.    Fairthfull  against  Hat,  Monro,  and  Mowat. 

In  that  multiplepoinding,  Fairthfull  against  Hay,  Monro,  Mowat,— -the  Lords 
inclined  much  against  Hay,  donatar  to  umquhile  Alexander  Hay's  escheat,  that 
he  and  the  rest  of  the  parties  should  condescend  on  the  justness  of  their  debts, 
and  grounds  of  decreets,  which  they  had  obtained  soon  mer  the  visitation,  as  if 
that  escheat  had  not  been  granted  to  the  prejudice  of  lawful  creditors,  in  fa- 
vours of  a  brother,  who  was  tutor  to  the  deiuncfs  children.  Page  89- 


1649.    December  13.    The  Laird  of  Durie  and  His  Brother  against  Labt 

Balneves. 

Balneves,  urging  the  Laird  of  Durie,  and  John,  his  brother,  for  payment  of  a 
yearly  duty  provided  to  her  in  liferent  by  the  procurement  of  her  umquhile  hus- 
band, Sir  James  Lundie,  who  had  dealt  his  estate  unto  them ;— they  suspend 
her  charge,  upon  that  they  have  obtained  discharge  from  George  Jamieson,  do- 
natar to  her  escheat,  who  was  denounced  rebel,  for  not  payment  of  1000  merks, 
which  she  was  ordained  to  lend  the  public.  But  it  wa^  answered.  That  there  was 
collusion  herein,  betwixt  Durie  and  George  Jamieson,  to  frustrate  her  of  pay- 
ment ;  since  she  ofiers  her  to  prove,  tiiat  she  required  Durie  to  give  her  1000 
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merits  of  her  byganes,  that  she  might  satisfy  that  ordinance  of  the  public,  seeing 
she  had  nothing  else  but  that,  no,  not  to  live  on  ; — ^and  while  that  this  should  be 
tried,  the  Lor<k  ordained,  in  respect  of  her  miserable  estate,  that  she  should 
get,  in  the  meantime,  £500  from  them,  according  to  the  propordou  of  their 

sums.  * 

Page  89. 


1649*    December  13.      Lady  Ednam  against  Her  Soy. 

In  the  action  betwixt  the  Lady  Ednam  and  her  son,  she,  offering  him  and  his 
tutor  an  ease  of  her  liferent  lands,  craved  that  the  tutor,  who  was  named  jointly 
witii  another,  seeing  that  other  did  not  accept,  would  be  content  to  have  some 
friends  joined  with  him  of  his  own  choosing,  together  with  a  factor,  in  respect  of 
the  multiplicity  of  his  business  ;  as,  by  the  civil  law,-— /u/orem  habenti  curator 
dart  potest  quandojtutor  est  minus  idoneus  ad  administrandum.'— Institute  de  euro* 
tor.'^Et  dmtur  aif;tUor  et  actor.— ^L.  solet  13*  j^  de  TtUeU  et  ibid.  DD. 

Page  90. 


1649.    December  14.    Mr  Patrick  Maxwell  against  Sir  John  Ruthven's 

Son. 

'  In  the  action  of  declarator,  pmmted  by  Mr  Patrick  Maxwell  against  Sir  John 
Ruthven's  son,  for  declaring  of  some  temple  lands,  lying  betwixt  the  barony  oX 
Thomtoune  and  that  of  Innerwicke,  as  being  severally  kend  and  known  by 
march  stones,  dikes  and  ditches  ;  and  whereof  he  instructs  infeftments,  succes- 
sively, to  sundry  persons,  by  the  space  of  more  than  80  years,  and,  namely, 
that  one  of  them  obtained  a  decreet  of  removing  in  the^ear  I6l6 :-— it  was  ex- 
ceptied.  That  minor  non  tenetur  placitare  de  hcereditate  patema^  conform  to  the 
law  of  the  Majesty,  which  is  m  xnridi  observantia.  In  the  which  cause,  comes  in 
to  be  disputed,  what  is  hcereditas  patema  /—whether  that  wherein  the  minor 
and  his  father  are  per  espressum  infeft  ?— -or  that  also  which  they  allege  to  be 
hruiked  by  them  as  part  and  pertinent? — that  same  being  alleged  to  be  cSs» 
itinctwn  teriementum.    But  the  Cords  would  hear  it  in  their  own  presence. 

Page  90. 


1649.    December  14.    James  Sheai^sr  against  The  Town  of  Stielino. 

In  the  process  at  James  Shearer's  instance  against  the  Town  of  Stirling,  wherein 
the  town  had  proponed  an  exception  of  pavment  of  some  bygone  annualrents 
made  by  their  treasurer,  who  died  of  the  sicKness,  and  had  not  delivered  the  dis* 
chains ;— *the  Lords  would  not  sustain  their  incident,  nor  any  such  discharge, 
which  was  presumed  to  be  their  own  evident,  but  bade  them  go  on  in  their  or- 
dinary, to  prove  the  all^eance,  as  th^  .would  be  served ;  especially  seeing  the 

lii 
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principal  sum  of  a  1000  merks,  wherefore  this  annualrent  was  payable,  was  morti- 
fied to  their  town  by  the  pursuer's  kinsman,  they  paying  to  the  pursuer  the  said 
annualrent  yearly,  whigh  was  brought  from  100  merks  to  80  merks  this  last 
bygone  session,  and  is  likely  now  to  be  brought  to  60. 

Page  9L 


1649.    December  14.    Louthiane  against  Nisbet. 

In  the  declarator  of  redemption  pursued  by  Louthiane  against  Nisbet,  of  lands 
lying  within  the  regality  of  Glasgow ;— it  was  excepted  against  the  pursuer's 
title,  That  it  was  a  naked  service,  which  could  not  be  sufficient  to  sustain  an  ac» 
tion,  except  it  had  been  retoured.  It  was  replied.  That  the  regality  of  Glasgow^ 
and  others  of  that  nature,  had  a  chapel  of  their  own,  which  required  no  retour : 
and  the  custom  was  not  to  retour  to  the  king's  chancellary ;  and,  suppose  it 
were,  it  did  multiply  charges  upon  the  poor  lieges. 

Page  92* 


1649.   December  14.   Youngrs  against  The  Ladies  Murray  and  Lawderdale^ 

In  the  transferring,  Younges  against  the  Ladies  Murray  and  Lawderdale, — the 
exception  proponed  by  them  and  the  Earl  of  Home,  That  the  bond  was  made 
in  lecto  cegriticdinis,  by  their  predecessor,  was  not  sustained  hoc  loco^  suppose  their 
action  of  reduction,  super  hoc  medio^  was  obtruded  instantly. .  But  the  Lorda 
bade  them  insist  thereon,  as  they  would  be  served. 

PageQi. 


1649.    December  14.    Sir  William  Dick  against  Alexander  Keir. 

Ik  the  suspension  by  Sir  William  Dick  against  Alexander  Keir,  his  reason  oi 
compensation  uppn  that.  That  umquhile  Patrick  Keir,  father  to  the  charger,  was 
debtful  to  him  in  greater  sums, as  he  who  had  taken  upon  him,  through  his  wife,  one 
of  the  three  heirs  and  executors  of  umquhile  James  Houstoune,  factor,  to  satisfy 
the  said  James  his  creditors, — ^was  not  found  relevant ;  because  those  sums  were 
not  made  liquid  either  against  the  said  umq^uhile  Patrick  or  against  his  son« 
who  would  neither  be  heir  nor  executor  to  him,  but  would  bide  as  before ;  so 
yet  still  a  process  of  count  and  reckoning ;  and  so  were  not  compensable :  As 
Cod.  de  Compensat.  L.  ultima^  ubi  xmlt  imperator  causam  esse  liqmdam^  nee  multis 
ambagibm  inriodatam  sed  debt  turn  certvm  nori  contraversum  etpresens^  utnec  quod 
alteri  debetur  ad  compensandum.  a^ici  i.  IS^ff.  i,  9,  Cod.  eod.  It  is  to  be  marked, 
that  the  bond  charged  upon  was  made  by  Sir  William  Dick  to  umquhile  Patrick 
Keir,  during  his  Uptime,  and  to  the  said  Alexander  and  his  sister,  after  his  de- 
cease ;  the  which  bond  was  thought  to  be  the  father's  money,  as  proceeding 
from  him,  and  payable  to  him  during  his  lifetime ;  so  that  the  said  Willi^« 
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debtor  to  the  said  umquhile  Patrick,  might  compense  the  same  by  the  foresaid 
^ms,  wherein  the  said  Patrick  was  debtor  to  him,  in  manner  above  specified. 
But  it  is  to  be  considered,  that  Sir  William  Dick's  bond  was  granted  to  the 
father,  with  substitution  to  his  children,  long  before  the  said  umquhile  Patrick 
was  debtor  to  the  said  Sir  William ;  who  could  not  be  ignorant  that  those  monies 
were  provided  to  the  bairns  bv  their  father,  perhaps  out  of  their  um^uhUe 
mother's  means.  Neither  had  tne  father  made  that  provision,  to  the  prejudice 
of  anv  lawful  creditor,  (as  may  be  feared  that  men  will  do,)  since  his  burden  of 
satisfying  umquhile  James  Houstoune's  creditors  did  come  upon  him  unawares, 
long  after  the  foresaid  provision,  and,  perhaps,  before  he  married  James  Hous- 
toune's  sister  to  his  second  wife  ;  for  even  a  son  is  not  obliged  to  pay  the  fa- 
ther's debt,  nisi  sit  successor  post  contractum  debitum.  And,  if  the  foresaid  bond 
had  been  made  or  conceived,  [to]  the  father  in  liferent  and  the  son  in  fee,  and  that 
long  before  any  debt  contracted  by  the  father,— could  the  father's  posterior  cre- 
ditor get  any  thing  but  the  father's  liferent  of  that  bond  ?  Another  case  of  sub- 
stitution is  not  far  different,  the  father  reserving  to  himself  the  uplifting  of  the 
sum,  as  lawful  administrator  to  his  young  children,  that  he  might  employ  the 
same  as  profitably  as  possible  for  them,  and  he  might  have  the  annualrent  duly 
paid* 

Page  93. 


1649*    December  15.    Rebecka  Deknistoune  against  The  Earl  of  Cassells. 

In  the  removing  pursued  by  Rebecka  Denuistoune  against  the  Earl  of  Cas- 
sells, the  exception.  That  Thomas  Hamiltoune  was  not  warned  or  called,  was  not 
sustained :  in  respect  it  was  replied.  That  his  infeftment  did  bear  reservation  of 
the  pursuer's  right  of  liferent ;  and  so  was  with  his  predecessors,  as  authors  to 
her,  in  the  tenement  questioned. 

Page  9S. 


1649.    December  IS.    Marione  Wilkie  against  William  Hamiltoune. 

In  the  suspension  of  a  decreet  at  Marion  Wilkie  her  instance,  against  William 
Hamiltoune,  who  became  caution  dejudicio  sisti^  for  Jean  Blacke,  apprehended 
in  Leith  by  the  privilege  of  burghs ;  the  Lords  found  that  the  act  behoved  to 
be  produced,  to  see  how  he  was  bound ;  because  the  decreet  was  alleged  to  have 
been  given  without  probation,  the  said  Blacke  never  bein^  summoned  to  give 
her  oath ;  without  the  which  the  counts  libelled  upon  could  not  have  been  clear- 
ed.  And  yet  sibi  imputety  who  became  caution,  yet  would  not  sist  her  person^ 
who  should  have  been  dted  upon  oath,  seeing  the  nature  of  that  kind  of  cau- 
tion imports  a  certification,-^the  whole  hazard  of  the  plea.  And  yet  it  was 
thought  hard  that  the  foresaid  act  should  stand,  seeing  the  alleged  principal 
debtor  was  a  free  person;  and  urged  with  that  caution  extra  territorivm  privile* 
giatumy— it  being  done;  not  in  Edinburgh,  but  in  Leith. 

Page  95. 
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l649«    December  15.    Sir  David  Murray  against  Alexander  Trotter  and 

Patrick  Tweedie. 

In  the  suspension,  Sir  David  Murray  against  Mr  Alexander  Trotter,  minister  of 
the  new  kirk  of  Twedmoore,  and  Patrick  Tweedie,  for  temporal  lands  designed 
in  a  glebe ; — ^the  reason,  That  there  were  Temple  or  St  John's  lands  in  the  parish^ 
was  answered,  That  these  were  not  kirk-lands ;  the  knights  of  St  John's  Hospi- 
tal at  Jerusalem,  with  their  preceptor,  being  secular  men.  Whereto  it  was  re- 
plied That  they  were  under  the  vow  of  chastity,  and  those  lands  were  excepted 
in  the  Act  of  Annexation,  et  exceptto  Jirmat  regiUam;  likeas  in  the  Act  aneUt 
Surrenders,  at  least,  the  king's  agreement  with  my  Lord  Torphicfaen,  they  are 
all  surrendered  as  kirk-lands, — ^the  parish  of  Torphichen  being  excepted.  But 
*  the  Lords  would  hear  it  in  their  own  presence. 

Piffe96. 


l649t    December  15.    Claxtoune  and  Waldoun  against  William  Arnot. 

In  the  action  Claxtoune  and  Waldoun,  Londoners,  against  William  Amot» 
executor  to  umquhile  George,  his  brother,  whereby  not  only  threescore  pounds  ster- 
ling [were]  obliged  to  be  paid,  but  also  other  threescore  pounds,  in  respect  the  nar- 
rative of  theforesaid  bond  carried  the  sameto  have  been  payableby  virtue  of  another 
bond,  which  was  alleged  to  have  been  lost ; — ^the  Lords  found  it  hard,  and  so 
ordained  them  to  dispute  what  they  could  hereanent,  and  produce  a  process 
intented  before  the  sheriff  of  Edinburgh  against  the  said  George  in  his  lifetime, 
wherein  it  was  alleged  to  have  been  recorded  that  the  said  George  postpmied 
to  give  his  oath. 

Page  96. 


1649.    December  15.    Balm  anno  and  Chapman  against  Littlejohne. 

In  the  suspension,  Balmanno  and  Chapman  against  Littlejohne,  of  a  decreet 
at  Donald  Murray's  instance,  for  heirship-goods  belonging  to  his  sister,  who  died 
barren,  and  infeU  in  lands  as  of  fee,  suppose  before  her  husband ;  the  reason 
was.  That  there  could  not  be  two  heirships  in  one  house;  likeas,  a  life's 
testament,  deceasing  before  her  husband,  bears  that  the  husband's  heirship 
being  deduced,  the  rest  of  the  husband's  moveables  are  estimated  to  such  a  sum 
'  trsually,  whereof  the  wife's  executors  have  third  or  half,  according  to  the  divi« 
'  sron  contained  in  the  testament,  and  not  ipsa  corpora.    And  albeit  evei^ 
'  particular  spece  w^re  contained  therein,  it  would  ofttimes  come  to  the  divi« 
;  sion  of  a  certain  body  spece  betwixt  her  executor  and  the  husband ;  which 
'Could  not  produce  heirship.  Hie  charger  answered.  That  he  opponed  his  de- 
creet, wherein  there  is  no  such  difficulty,  since  the  wife's  heirship  that  is  in 
question  hath  been  out  of  the  communion  of  goods  with  her  husband,  who  iiad 
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delivered  to  the  suspender  such  and  s^ch  speces ;  whereof  the  charger  crave? 
the  best  in  ilk  kind. 

JPageff/. 


1649.    December  18.    Jaot;t  Tulloch  and  William  Mitchall,  her  Husband, 

against  Walter  Wardrope. 

« 

In  the  suspension  at  the  instance  of  Janet  Tulloch  and  William  Mitchall,  her 
husband,  against  Widter  Wardrope,  the  letters  were  found  orderly  proceeded, 
.notwithstanding  that  the  articles  of  count  anent  the  venting  of  wine  were  above 
.  i£100,  and  so  not  probable  by  witnesses ;  as  also  not  pursued  within  three  years ; 
and  so  prescribed  by  the  Act  of  Parliament,  except  it  had  been  proven  by  writ 
or  oath  of  party ;  because,  the  decreet  [wasj  given,  parte  comparente^  and  the 
husband  with  the  wife  aye  cited  .and  compearing  by  their  procurators,  even  until 
the  last  diet ;  where  the  wife^  compearing,  deferred  a  promise  of  quitting  all  to 
the  oath  of  Margaret  Wardrope,  her  mistress,  and  cedent  to  the  pursuer. 

Page  98- 


1649.    December  18.    Janet  Lowsone  against  Gilbert  Jackesone» 

In  the  action  of  registration,  Janet  Lowsone  against  Gilbert  Jackesohe,  the 
Lords,  sustained  the  acHon  against  the  said  Gilbert,  as  behaving  himself  as  heir 
widi  the  heirship  goods  of  umquhile  Thomas,  contractor,  his  brother,  who  had 
Uved  thirteen  or  fourte^a  years  after  his  father's  decease,,  in  the  house  with  hia 
mcxther :  as  likewise,  sustained  the  same  against  the  said  Gilbert,  as  intromitter 
with  the  said  umquhile  Thomas  his  other  moveables :  notwithstanding,  it  was 
sdleged,  That  he  meld  by  tolerance  of  the  mother,  liferentrix  \  because  it 
was  offered  to  be  proven,  that  he  paid  the  servants'  fees,  hired  them,  coft  and 
sold  horse  and  nolt,  &c.  as  domnus.  It  is  to  be  noted,  that  this  Lowsone 
was  relict  of  a  mid-brother,  named  William,  for  whom  the  said  umquhile  Thomas 
did  contract  with  this  poor  woman.. 

Page  99^^ 


1649*    December  18.    Balmanko  and  Chapman  agemst  Littxjjohn.^ 

In  the  action  of  suspension  and  reduction,  Balmanno  and  Chapman  against 
littleji^me,  who  had  chared  upon  a  decreet  £ot  heirship  of  a  woman  named 
Murray,  obtained  before  the  bailies  of  Perth  more  than  twenty  years  since^  the 
reascm  [was,3  That  she  could  not  have  an  heirship,  deceasing  before  her  husband,, 
propter  canmmionem  bonorum  inter  virum  et  uxorem :  and  that  the  constant  prac» 
tique  of  fdl  the  consistories  of  the  kingdom  was  to  confirm  the  whole  moveables 
bdonging  to  man  and  wife,  tiie  heirship  belonging  to  the  man  being  deduced  t 
so  that  ^the  division  was  m^d^t  whe.thfsr  the  wue's  ^p^cv^qts  got  third  or  half,, 
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vrithout  mention  of  any  heirship  to  her  heir ;  and  the  interest  of  heir  and  exe- 
cutor was  to  be  disputed  among  them,  si  ipsa  corpora^  and  not  the  estimation 
of  these  speces,  as  use  is,  for  the  most  part, — ^was  confirmed.  And  it  is  to  be 
noted,  that,  if  the  heretrix  had  outlived  her  husband,  without  question  her  heir 
might  have  had  an  heirship ;  and  farther,  if  she  had  had  any  goods,  which  the 
lawyers  call  bona  receptitia; — Ulp.  tit.  6,  de  DotibitsUb.  singulari;  et  apudGeU. 
Ub.  17,  cap.  6 ; — which  are  those,  that  a  wife  having  had  one  husband  tit 
more,  might  have  cepted  and  retained  to  herself,  by  her  contract  of  marriage 
with  her  subsequent  husband.  .  Even  that  wife,  deceasing  before  her  husband, 
might  have  an  heirship  out  of  those  goods ;  quia  non  erat  ibi  communio  bonorum. 

There  was  here  alleged  a  practique.  The  Laird  ofTraquaire  against  HomCf  for 
the  heirship  of  Home's  wife,  called  Rutherfoordj  being  the  Laird's  near  cousin, 
in  the  year  1562,  cited  out  of  Balfoure's  Practiques,  Maitland's,  and  the  Lord 
Culrosse's  :  Which  the  Lords  did  not  respect ;  for  the  inviolable  practique  and 
custom  of  the  consistories,  past  memory  of  man,  in  viridi  observantia ;  and  in 
respect  of  the  confusion  that  might  ensue  thereon ;  and  in  respect  of  the  late 
acts  anent  heritable  bonds  in  favours  of  the  rest  of  the  bairns  and  nearest  of  kin 
by  the  heir. 
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1649.    December  18.    The  Lady  Tulliallan  against  Ceawfurd. 

The  Lady  Tulliallan  was  ordained  to  be  answered  and  obeyed  of  the  sum 
contained  in  a  bond  granted  to  her  behoof  by  the  comprisers  of  her  husband's 
estate,  whose  comprisings  were  expired  far  above  the  avail  of  the  lands  long 
before  that  transaction,  which  was  for  her  infefbment  of  liferent  and  kindness ; 
and  that  against  one  Crawfurd,  creditor  also  to  her  husband  for  3000  merks, 
and  the  annualrents  thereof,  promitted  in  tocher  with  his  sister  to  the  said 
Crawfurd. 
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1649.    December  19.    Sir  William  Scot  of  Clerkingtoune,  one  of  the-Senators 
of  the  College  of  Justice,  against  Gilbert  Kirkwood's  Heir,  &c. 

In  the  action  for  proving  of  the  tenor,  by  Sir  William  Scot  of  Clerkingtoune, 
one  of  the  Senators  of  the  College  of  Justice,  of  a  charter  granted  to  umquhile 
Gilbert  Kirkwood,  and  of  a  renunciation  by  one  M'Ronald,  anent  the  lands  of 
'  ;  all  parties  having  interest  being  called,  suppose  none  compeared 

in  the  contrary ;  the  foresaid  charter  was  produced  lacerat ;  and,  as  it  seemed, 
consumed  by  w  ■,  yet  battered  together,  having  so  much  of  the  substantial!^ 
thereof  as  might  show  the  verity  of  the  matter :  item^  An  extract  of  the  fore- 
said renunciation  out  of  Mr  Francis  Haye's  register,  to  make  up  the  truth  of  the 
principal ;  and  receive  certain  famous  witnesses  for  farther  probation.  Where- 
upon the  Lords  found  the  said  summons  and  action  relevant. — See  the  next  Case. 
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1649.    December  19*        Dowglas  against  Grahame. 

\^See  the  preceding  Case. 2 

Yet,  in  the  like  action  for  proving  of  the  tenor  of  a  bond  lost  in  a  house  that 
was  b>imed  at  the  Netherbow,  as  was  alleged,  the  Lords  would  not  sustain  that 
summons,  except  there  were  some  adminicles  libelled  and  proven,  as  discharges 
of  annualrent ;  condescending  also  on  the  term  of  payment.  Which  action  was 
at  the  instance  of  one  Dowglas  against  Grahame,  as  heir  to  his  umquhile  father, 
alleged  debtor* 
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l649«    December  19«    John  Peters  against  Hamiltoune. 

In  the  suspension  at  John  Peter's  instance  against  Hamiltoune  of  Westport, 
assignee  constituted  by  Gilbert  Lawder  of  ■  to  a  bond  of  relief  granted 
by  the  said  John  Peter  to  him,— -the  reason,  That  the  said  bond  bearing  in  the 
narrative  that  the  said  Gilbert  should  have  subscribed  the  security  made  to  the 
said  John  of  his  lands  of        ■  by  his  brother  William,  but  that  he  had  not 

done  it,— was  found  relevant  by  the  tx>rds,  aye  and  while  he  did  the  same. 
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1649«    December  20*    Robert  Looane  against  His  Tenants. 

In  the  removing,  Robert  Logane  against  his  tenants  in  the  Sherifi-brae  of 
Leith,— the  exception,  that  all  parties  having  interest  were  not  warned^  viz. 
Maid  Cave,  relict  of  umquhile  John  Logane  of  Cowstoune,  was  repelled ;  be- 
cause it  was  not  subsumed  that  they  were  tenants  to  her  by  payment  of  maill 
and  duty  before  the  warning ;  and  if  she  had  had  any  right,  let  her  compear  for 
her  interest,  produce  her  right,  and  propone  the  same« 
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In  the  process        against  the  superior,  by  way  of  suspension  at 

the  superior's  instance ;  who  alleged,  That  he  could  not  infeft  him  as  heir  to  his 

f^oodsir  or  grandfather,  because  there  was  one  standing  infefl  upon  a  new  gift 
rom  a  superior  from  whom  the  lands  were  apprised ;— the  Lords  repelled  the 
said  reason  as  irrelevant,  seeing  the  superior  ought  aye  to  infeft  upon  a  charge, 
whether  out  of  the  ChanceUary  or  by  comprising,  salvo  jure  ctgusUbet ;  and,  if 
he  have  any  proper  interest,  let  him  propone  it  or  reserve  it  prout  dejure  ;  for 
it  was  mintea  at  on  another  reason,  upon,  a  decreet  of  improbation  against  alt 
those  old  writs. 
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1649.    December  20.    Rokalo  Scot  against  Ramsay  of  Whytehill. 

In  the  suspension,  Ronald  Scot  against  Ramsay  of  Whytehill,  his  master,  who 
6ad  charged  upon  a  bond,— the  reason  being  proponed  upon  a  nullity,  ^at  there 
were  but  two  notaries  and  three  witnesses,  was  repelled, — ^ilk  one  of  die  notaries 
being  witness  to  the  other^s  subscription :  especially,  betwixt  tenant  and  master, 
for  the  duty  of  land  possessed  by  tne  tenant.  « 
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1649*    December  20.    Campbell  and  Gladstones  against  Thomas  Makgill. 

In  the  suspension  against  Mr  Thomas  Makgill,  upim  a  bond  granted  by  Camp^ 
bell  and  Gladstones,  the  reason  [was]  upon  a  decreet,  obtained  before  the  bailies, 
for  re*delivering  of  the  said  bond^  which  was  long  since  re^sltrate,  and  now  charged 
upon.  The  Lords  would  see  the  process  whereupon'  the  said  decreet  was  gtven, 
because  it  seamed  to  be  given  without  probation,  at  least  the  diets  confounded : 
and,  ^  to  the  matter  itself,  the  bond,  registrate  long  before  the  decrcaet»  could  not 
be  taken  out  of  the  register }  likeas,  it  behoved  to-  stand  there,  to  prove  preca^ 
riam  possessionem^  for  suffering  the  suspender's  chimney^heads  to  be  amended, 
by  making  a  scaffold  upon  the  said  Mr  Thomas  his  roof  to  that  effect ;  and  the 
most  they  could  crave  was  a  discharge  to  be  registrate,  if  the  damage  contained 
in  the  said  bond  was  satisfied. 
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1649.    December  SI.   Rankeilloua  Sibbald  against  Laird  LBfinns,  NEwrdiXNE 

Gordons,  and  Avachie. 

In  the  action  of  suspension,  Rankeillonr  Sibbald  against  Laird  Leslie,  New- 
toune  Gordone,  and  Avachie,— suppose  the  Lords,— in  a  former  decreet,  wherein 
RankeHlour  had  given  his  oath  upon  an  arrestment  used  by  Laird  Leslie  for  a 
debt  aughting  to  him  by  the  said  Laird  of  Newtoune,  to  whom  Rankeillour  was 
debtor,— -had  decerned  against  him,  at  Laird  Leslie  his  instance ;  yet  the  Lords 
thought  tho  reason  of  suspension  reasonable  and  relevant,  that  he  had  retention 
of  the  5000  merks  addebted  to  Newtoune,  in  respect  of  Newtoime's  back4)ood 
to  Rankeillour,  dated  some  few  days  after  the  contract  of  marriage,  aye  and 
while  his  daughter  had  been  secured  of  her  conjunct^fee  and  liferent;  for  liie 
which  Rankeillour  has  done  diligence  since  syne,  in  putting  Newtoune  to  the 
horn,  he  not  bein^  able  to  do  any  farther;  and,  in  the  meantime,  he  has 
but  the  retention  of  a  part  of  the  tocher  for  entertaining  his  daughter,  who  has 

nothing  else. 
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1649*    December  QU  .  Balvarde  against  Auchiklecke. 

In  a.suspension^  Balvarde  against  Auchinlecke,  the  decreet  for  heirship  is  sus- 
tainedy  because  the  defunct  was  a  burgess,  wherein  the  custom  of  heirship-draw- 
ing  is  set  down  according  to  the  roll  in  commissariat's  or  the  town-clerk's  books, 
where  a  yoke  of  oxen  will  be  taken  of  sevens  or  of  fewer  j  item,  a  dozen  of  silver 
spoons ;  but,  if  they  be  more  or  fewer,  only  one  is  due« 
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1649«    December  21.     Alexander  Eleis  against  James  Loche» 

» 
In  the  suspension,  Mr  Alexander  Eleis  against  James  Loche,  who  had  charged 
for  6000  merks ;  the  reason  offered  to  be  proven  for  this  first  part, — that  he  nevec 
borrowed  any  from  the  said  James,  but  that  it  belonged  to  Janet  Loche» 
spouse  to  Mr  Nicoll  Edward^  and  so  to  her  husband^'i^r^  mariti^  for  whom  he  had 
paid  much  more, — was. not  found  relevant,  but  the  letters  decerned  to  be  put 
to  farther  execution,  for  principal  and  penalty.  Neither  would  the  Lords  have 
the  said  James  burdened  with  production  of  an  alleged  backbond ;  since  the  said 
Janet  got  this  6000  merks  for  quitting  her  ijQfeflment,  that  her  husband's  credi- 
tors  might  be  satisfied.. 

Page  107^ 


1649.    December  2t*    Tlie  Master  of  Forbes  against  Sir  William  Dicke* 

In  die  reduction  of  a  bond  granted  by  the  Master  of  Forbes,  as  cautioner  for 
his  father,  to  Sir  William  Dicke ;  the  Master,  being  in  Ubelto^  craved  prelation 
to  prove  miiKxrity ;  and  the  defender  craved  to  be  preferred,  in  fortification  of 
his  bond,  and  that  majority,  was  more  affirmative*  The  Lords  would  hear 
a  farther  reasoning ;  but  the  Master  did  not  care  much,  providing  the  witnesses 
were  honest  men,  so  that  his  father,  for  whom  he  was  alleged  cautioner,  and  wha 
might  tine  and  win  in  the  cause,  was  not  admitted  witness. 
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1649*    December  96.    Pinkill,  Younger,  against  The  Lord  Balgarras^ 

In  the  pursuit  of  Hnkill,  3rounger,  as  executor  to  his  wife,  who  died  within 
the  year,  against  the  Lord  Balcarras,  her  brother,  for  jf  10,000,  which  was  her 
provision,  conditioned  to  her  in  a  former  bond  which  contained  more  provisions; 
to  her  sister  and  brethren,  all  bearing  mutual  substitutions,  in  case  of  death  ;«— - 
upon  that,  that  the  Lord  Balcarras  had  obliged  himself,  by  the  contract  of  m'ar^ 
riage  of  hia  sister,  to  pay  the  foresaid  sum,  in  satisfactioa  for  paying  the  former 
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bond  of  provisioii;-»the  Laird  of  Pinktll  alleged^  The  foresaid  bond  made 
moveable  by  the  contract,  and  innovatep  and  80  ought  to  belong  to  him»  as  her 
executor.  To  leave  the  subtile  dispute  anent  innovation  and  delegation  to  the 
minutes  of  the  process,  the  Lords  found.  That  there  was  no  innovation  in  this 
case.  And  the  reason  of  my  opinion  herein  was,  that,  if  the  common  course  of 
drawing  up  of  a  contract  of  marriage  had  been  followed,  there  had  been  no 
place  to  any  controversy,  because  the  gentkwaman  misht  have  assigned  this  her 
bond  of  provision  without  any  farther,  except  my  Lord  would  have  obliged  Iran* 
self  in  satis&ction  of  the  said  former  bond.  Neither  think  1^  that  the  &bt  con* 
tained  in  the  former  bond  was,  to  her,  debitum  purun^  sed  modfficatumf  qualified 
by  a  substitution ;  et  lex  2  Cod.  de  Novat.  non  vult,  in  contractu  creditfle  pe- 
cuniae, actionem  inefficacem  dirigi  \  nisi  delegatione  rit^  facta,  novationis  jure, 
vetustior  contractus  evanuerit  But  so  it  is,  that  dd^atio  hie  non  fiskt  ntk  facta  { 
the  persons  substitute  not  delegating  with  her ;  especially  seeing  the  father's 
tnina,  who  provided  them,  was,  that  his  bairns  should  carry  that  wUcfa  she 
was  provided  to  than  any  stranger,  whether  husband  or  other  executor,  she  cto* 
ceasing  within  the  year  without  children ;  for  Ulpian,  Ub.  wtguL  tk.  6.  dc 
Dot.  distingaishes  so  inter  dotem  profectitiam  et  adventitiam ;  mat  profectitia 
revertitur  ad  patrem,  matrimonio  quocunque  tempcHre  soluto  ^  ut  est  etiam  in 
L.  Dos  a  Patre  4  cod.  Sol.  Matr.  Jure,  enim  succursum  est  patri,  ut  amissa  filia 
solatii  loco  cederet  ;*  et  dos  ei  redderetur,  ne  et  amissse  filice  et  pecuniie  /Iftmnwm 
sentiret ;  ut  est  in  L.  jure  succursum,  6.  ff.  de  Jore  Dot.  qnse  fait  Bulnri  aen- 
tentia,  quamvis  liberi  ex  illo  matrimonio  extarent:  Quod  non  admisit  Mardmis 
et  ejus  sectatores ;  quorum  opinio  praevaluit,  ut  liberi  dotis  reditum  exclude^ 
rent,  quasi  liberorum  procreatio  sit  parentum  commune  votum.  L.  si  vicinis, 
9*  cod.  de  Nup.     Et  dotis  causa  perpetua  esse  dicetur ;  quia,  cum  voto  ejus 

ui  dat,  ita  contrahitur,  ut  semper  apud  maritum  sit;  L.  1.  ff.  de  Jure  Dot. 

t  aRa  est  ratio,  quod  soil,  publice  intersit  dotatas  esse  feminas,  ad  sobokm 
procreandam,  replendamque  liberis  civitatem.  L.  1.  ff.  Sol.  Matr.-— Additque  Te« 
rentius  Clemens  legem  reipublicse  utilem,  sobolis  scil.  procreandae  causa,  latam  in-^ 
tei'pretatione  adjuvandam.  L.  hoc  modo  sexagesima  quarta  ff.  de  Condit.  et  De* 
mon. ;  quia  partus  nontantum  parenti,  cujus  essedicitur,  verum  etiam  neipublica^ 
nascitur.  L.  1.  §  15.  ff.  de  Ventre.  In  poss.  mitt,  atque  hinc  est  quod  suoceseio 
sit  etiam  ex  voto,  L.  nam  etsi  15.  de  Inoff.  Test.  L  nihil  interest  5.  $  2.  de  Bon. 
Libert.  L.  Scripto.  7.  unde  Liber,  ff.  To  apply  this  to  our  purpose,  our  invio^ 
lable  consuetude  has  obtained,  that  the  large  time  granted  by  the  civil  law  for 
returning  of  that  sort  of  dote  to  the  father,  shall  be  restricted  to  year  and  dajr, 
if  she  decease  within  the  same,  not  leaving  children  behind  her ;  so  that,  if  the 
father  in  our  case,  had  constitute  a  dote  to  his  daughter,  she  deceasing  within 
year  and  day  without  children,  the  dote  would  have  returned  to  him,  without 
any  doubt,  m  solatium  ^missteJituB.  Even  so,  it  returns  in  opr  case  by  the  mib* 
stitution  of  the  sister  and  brethren  whom  he  puts  in  his  place ;  so  that  neither 
husband  nor  heir,  or  executor  of  the  defunct,  can  get  it,  except  it  were  children 
procreate  within  the  year. 
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1649. .  Deeen^er  95.    Rdbsbt  Ikgui  agmmt  The  Tenants  of  RAVSMixovKE* 

Id  the  action  of  removing  pursued'  by  Robert  Ingles  against  the  tenants  of 
Ravenstoune^  where  litiscontestation  was  made  against  sundry  parties^  wherein 
probation  was  used ; — the  Lords  would  not  receive,  hoc  ordine  et  in  hoc  statu 
processus^  Sir  William  Lockard,  who  would  have  produced  a  prior  intefi* 
meat  of  his  author ;  because,  in  judicie  po&sessorio^  it  behove  him  to  piove 
them  his  tenants  by  payment  of  mail  and  dut^,  which  were  to  make  another  li- 
4380Qnte8taitioa ;  but  resent  to  him  suspension^  or  rather  io  se^  cleclanttor  on 
bis  light. 
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l649«    December  !K5.    Major  M ^BntMK  agaHnst  William  LrrnrGSTOiTKc* 

Ik  the  aetion,  M^^or  M^Kmie  i^ainst  WilKsm  livingstoimet  whet^  the 
said  Muw  had  tned  witnesses,  bi]thaddeponed»  confcnn  to  a  general  ^diaiffe 
ioi  saitis&ction  and  complete  payment,  th^  beinff  the  parties  who  had  paid  the 
excise  ion  trsnsporting  of  goods,  eonld  not  well  use  the  said  William  his  oath 
lor  <tering  of  the  qaaotities,  not  having  divided  his  probation  by  the  act  of  li-^^ 
ttscootestation  $-*the  Lords  would  have  some  of  their  numbw  to  see  the  pro^ 
<eess,  if  the  oath  might  yet  be  required^  « 
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1^49.    Deeemher  ii&.    John  Obissstoume;  ^oimf  Gray  and  Bobklaki>s«. 

John  Ormestoune  having  lent  300  merks  to  James  Browne,  who  deceased,, 
sought  Janet  Browne,  apparent  heir  to  the  said  Jamesj  for  the  same  ;  who  de* 
ceased  also,  and  save  disposition  of  tiie  lands  to  Gray  and  Borelands,  which  per- 
tained to  the  said  umquhile  James ;  the  which  Gray  and  Borelands  gave  back«^ 
Ixmd  to  the  said  Jane^  iox  her  relief  and  for  paymrat  of  the  said  umquhile 
James  his  debt.  Upon  the  which  Ormestoune  craves  now  payment  by  Gray  and 
Borelands ;  who  excepted.  That  they  are  contait  to  pass  from  that  disposition^ 
Having  gotten  asotfasr  right  of  the  Jkands*  Which  the  Lords  would  not  sujQ^r  $ 
bot  condemned  theso^aa  all  joontaioed  iathe  bond»  and  £100  of  expenses  farther.. 
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1649*    Dece^diker  89^    Mortoume  /xgamst  Sir  JiOffss  DonmASk 


hxike  report  betwixt  Mortoune  and  Sir  James  Dowglas,  the  Lor^  would  ooft 
have  Mortoune  to  coimt  with  the  said  Sir  James  ^  .the  relief  of  the  burdens  of 
Kikpind»e*s  debt,  since  the  Earl  of  Mortoune,  by  die  posterior  contract,  had 
granted  the  receipt  of  J?4000^  and  obliged  him  to  refund  and  repay  the  sami^ 
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to  him,  notwithstanding  of  an  idle  reservation  cast  in  the  end  of  the  decreet  of 
redemption,  without  warrant  of  the  contract  foresaid,  not  bearing  any  such 
obligement. 
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1649.    December  26.    John  Maxwell  of  Gribtoune  against  James  Maxwell. 

*         •  '  *  •  -  .  . 

In  the  suspension,  John  Maxwell  of  Gribtoune,  whose  &tfaer  was  execu* 
tor  to  the  Lord  Herreis,  his  own  father,  against  James  Maxwell,  his. uncle, 
who  had  obtained  decreet  against  him  for  his  portion  natural,  there  was  a 
reason.  That,  of  the  sum  of  rfl6,000  confirmed,  he  could  only  have  a  propor- 
tional part,  according  to  seven  or  eight  children,  of  the  half  of  the  testament ; 
seeing,  before  the  act  I617,  the  execut9r  gained  the  dead's  part;  except  they 
could  show  the  schedules  mentioned  iq  the  foresaid  testament,  whereby  the  fa- 
ther left  legacies  to  his  bairns.  And  here  was  controverted.  That  the  daughters 
married  out  of  the  house  could  not  come  in  to  have  a  proportional  part,  as  be- 
ting forisfamiliated  ;  except  their  contract  of  marriage  did  bear  that  they  should 
be  bairns  of  the  house,  notwithstanding  the  tocher  given ;  likeas,  mention  was 
•made  de  collatione  dotis.  Whereanent  the  Lords  would  have  practiques  to  be 
produced.  The  other  reason,  That  the  Lord  Herreis  was  rebel,  and  his  escheat 
disponed  to  Andrew  Ker  of  Peptoune,  whereon  he  obtained  general  declarator, 
was  repelled  ;  because,  after  that  general  declarator,  the  foresaid  executor  con- 
firmed his  father's  testament  above  mentioned,  so  that  Andrew  Ker  his  gifl  and 
xleclarator  seemed  to  be  to  the  bairns'  behoof;  neither  could  the  blank  assigna- 
tion, purchased  from  Andrew  Ker,  eighteen  years  after,  by  the  Lord  Herreis, 
purge  the  negligence  of  the  executor,  who  should  have  done  diligence  in  exe- 
cuting the  testament  for  his  brethren's  use,  against  the  said  Lord  Herreis,  as  in- 
tromitter. 
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1619.    December  26.    William  Achesgne  against  John  Aciiesone. 

In  the  action  of  neighbourhood,  William  Achesone,  nephew,  heritor  of  the 
tenement  of  land  in  Niddry's  Wynd,  against  Mr  John  Achesone,  his  uncle,  who 
4iad  gotten  a  dwelling-house  with  two  cellars,  opening  to  the.  south  and  west, 
disponed  by  his  father  to  him  first,  and  excepted  expressly,  as  it  was  before  de- 
'^igned,  out  of  the  posterior  disposition  of  the  whole  tenement  made  to  Gilbert, 
to  whom  the  said  William  is  heir ;  the  said  Mr  John  was  thought  to  have  done 
wrong,  in  opening  up  a  passage  to  the  east,  towards  the  close,  of  the  tenement, 
which  might  be  built  up  in  a  new  tenement  by  the  heritor,  although  there  iverc 
doors  in  the  said  east  side  of  the  cellar,  but  nigged  up ;  because  the  common 
author  having  the  whole,  might  have  had  passages  as  he  liked.  So,  for  the  pro- 
bation, the  said  William  was  preferred. 

Page  1 14. . 
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I6i9.    December  26.    Walter  Kinnarde  of  Coubine  agmnst  Walter  Cham- 

BERS. 

In  the  suspension,  Walter  Kinnarde  of  Coubine,  cautioner  for  Innes  of  Cox- 
toune,  against  Walter  Chambers,  the  reason  against  the  special  charge  for  pay- 
ment of  the  duties  since  the  crop  1644,  at  which  time  the  said  Inhes,  principal, 
had  dispossessed  the  said  Chambers,  charger,  and  intruded  himself  in  the  pos- 
session in  the  lands  wadset  to  the  $aid  Chambers ;  the  reason,  I  say,  That  there 
jwas  no  ground  in  tlie  contract  to  charge  for  the  bygone  maills  and.  duties,  was 
not  sustained,  in  respect  he  was  bound  for  Coxtoune  to  fulfil  all  the  clauses 
contained  in  the  contract  \  so  that  the  cautioner  must  warrant  the  said  Cham- 
bers to  uplift  the  duties,  crop  1637,  and  yearly  thereafter,  during  the  not-re- 
demption.  Item^  The  other  reason  in  favours  of  the  cautioner.  That  he 
jshould  be  free  by  the  contract,  he  offering,  after  Coxtoune's  majority,  his-  rati- 
fication of  the  wadset  foresaid  ;  the  which  he  now  offers, — this  reason,  I  say,  was 
also  repelled ;  because,  by  the  contract,  he  is  obliged  to  produce  a  lawful  ratifica- 
tion and  profitable,  by  Coxtoune,  served  and  retoured  thereon,  infeft  after  majori- 
ty :  which  cannot  now  well  be  done,  seeing  all  is  comprised  or  adjudged  from  him 
in  his  minority,  and  reversion  expired.  And  farther,  the  cautioner  must  be 
obliged  for  the  bygone  duties,  because  he  can  only  be  made  free  from  the  day 
and  date  of  the  production  of  a  valid  ratification. — See  page  446. 
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1649.    December  27.  Dobie  against  Pearsone. 

In  the  improbation  and  reduction  pursued  by  Dobie  against  Pearsone»  the 
Lords  would  not  sustain  the  libel  upon  the  general  clause,  except  they  would 
condescend  by  whom  and  to  whom  the  writs  called  for  were  made  ;  but  they 
gave  them  leave  to  amend  the  libel,  that  it  might  infer  certification  of  falset, 
contra  non  producta,  suppose  there  was  a  special  reason  libelled  in  the  reduc- 
tion. 
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1649*    December  27.    John  Hall  against  Gabriel  Bar. 

^  In  the  adiudication  pursued  by  John  Hall,  skipper,  against  Gabriel  Bar,  as 
he  who  had  renounced  to  be  heir  to  his  father  Robert,  in  the  pursuit  of  regis^ 
tration  ;  the  said  Gabriel  being  called  for  his  interest,  propones  that  the  said 
bond  was  for  the  part  of  a  ship  disponed  by  Hall  to  his  father,  which  he  refers 
to  Hall's  oath  ;  and  that  the  said  Hall  meddled  with  the  whole  profits  of  that, 
his  part,  which  will  far  exceed  the  sums  contained  in  the  said  bond ;  and  this 
he  offers  to  prove  by  witnesses.  But  the  Lords  would  not  suffer  any  probation 
by  witnesses  to  take  awav  the  bond  and  writ  foresaid,  seeing  he  had  action 
upon  the  disposition  for  all  those  profits  that  the  ship  m^e*    Jtemp  They  found 
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that  the  said  Gabriel,  being  called  for  bis  interest*  might,  notwithstanding  the 
nnimdAtioa  produced,  propone  the  foresaid  allegeaiice. 
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Kk'd*    Ikcember  97*    The  Poor  Woman  Mabtikb  agdnst  Homb. 

Tut  poor  iroman  Martine,  in  the  pursuit  of  reduction,  pnpttr  rnatrimomum 
Utah  iecuttm^  ci  a  dimosition  made,  inttdtu  watrimaniit  is  assoilyied  from  any 
charges  alleged  made  t>y  the  bastard,  who  was  to  marry  her,  and  whose  gift  of 
bastardy,  the  defender.  Home,  had  taken ;  and  she  preBsrred  to  prove,  that  she 
put  him  in  possession  of  a  going  mill  and  houses  noways  ruinous,  so  that  tiie 
miulls  and  duties  might  supply  all,  being  intromitted  with  by  him.  Neither 
can  die  infeftment  be  thought  profitably  purchased  from  the  house  of  Colding- 
bame,  since  the  king  was  become  superior. 

Pitgt  IVJ. 


I6i9«      I}ecemhdr  99*      Waiter  Kiknairo  of  Covbinb  against  Walter 

Chambers. 

It  was  found  farther  for  Chambers  against  Coxtoune's  cautioner,  that,  seeing 
he  could  not  repossess  him,  he  should  be  liable  for  the  principal  sum  and  bygone 
annuals,  although  there  was  no  requisition  granted  by  the  contract  of  wacbet ; 
because  that  was  alleged  to  be  Chambers's  damage  and  mterest,  and  the  cauti<Mier 
would  get  his  relief  off  his  friend  Coxtoune,  b^g  thought  to  have  borrowed 
brother'a  name  for  eluding  the  poor  man.^^See  page  44^« 

P^^  117 


1649.    December  29.    Gladstones  against  The  Sheri?f  of  Teviotdaiu.. 

The  letters  were  found  orderly  proceeded  at  Gladstones^8  instance  against  the 
Sheriff  of  Teviotdaill,  for  entering  him  to  the  possesion  of  certain  lands.  And 
the  words  of  an  alternative,  *'  or  to  suffer  him  to  enter,*'  were  not  respected ; 
because  he  had  suffered  iiis  ddest  son  to  take  a  new  ngfat  of  the  said  limds  &r 
debarring  the  poor  man.  And  the  Lords  decerned  for  the  bygone  maills. 
With  ^100  of  expenses  if  be  entered  liim  betwixt  and  Whitsunday  |  oUterwisCn 
that  the  whole  SOQ  tnerks  decerned  of  before  should  stand. 

Page  lis. 
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16$9.   December  ^.    ftoBUtt  Naibste  agnimt  Motbrat  and  Jarvic. 
bs  &e  summons  dP  double  pcanfing  raised  by  Mt  Robert  Kaime  i^;ataat 
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Moubia^  and  Jarvie^  Moubny  was  prefemdf  upon  a  j^rior  dispositiooy  «uppo«e 
a  posterior  aeasine^  against  Jarvte  his  son,  who  had  a  prior  seasine  by  virtue  of  a 
posterior  disposition,  fuia  inter  coiyunctas  pcr^onas  ;  and  whereas  Jarvie's  con* 
tract  of  marriage,  bearing  to  infeft  the  heirs  of  that  marriage,  was  alleged  to 
fortify  that  disposition,  he  could  not  be  heir  till  his  father  died  $  and  then,  also, 
it  behoved  him  to  warrant  his  father's  deed.  • 
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1649.    December  30.  Jambs  Akduisoke  agtmst  Johk  Rob. 

In  the  reduction  of  John  Rob  his  service  and  retour  by  James  Andersone,  it 
was  alleged.  That  the  said  James  was  son.  to  James,  who  was  son  to  Margaret 
Rob,  the  sister  of  the  defunct's  &ther,  who  had  no  brethren  \  and  so  John  Rc4) 
his  retour,  whereby  he  was  served  heir  to  the  defunct,  as  brother's  children, 
must  fall  and  be  reduced.  The  Lords,  before  answer,  would  have  S(Mqe  doci)* 
ments  and  witnesses^  Amc  inde^  to  be  produced ;  and  even  oi  the  aasysours,  who 
are  not  only  judges,  but  witnesses :  also  who  may  be  challenged^  even  as  false 
witnesses,  et  quod  temerejurarint  super  assisa.  But  [this!}  is  much  neglected  in  this 
age ;  and  the  old  law,  well  constituted  by  our  predecessors,  shamefully  eluded 
by  general  services,  serving  tiffirmative^  if  none  compear  in  the  contrary,  suppose 
they  never  knew  the  purchaser  of  the  brieve  his  kindred ;  where  it  should  be  per 
fideles  homines  patrke  qtd  opHme  norwit. 
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1649«    December  29*  Lowris  against  M*Call. 

In  the  reduction,  Lowrie  against  M'Call,  upon  the  commission  of  an  irritant 
clause  for  not-payment  of  feu*duty,  the  Lords  thought  it  somewhat  rigorous, 
that,  because  the  superior  offered  what  the  buyer,  within  this  two  or  three  years, 
had  given  for  the  land.  The  Lords  desired  them  to  tryst  upon  it  before  some 
oftheir  own  number. 
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1649*    December  99.    Claxstoune  and  Waldo  against  Robert  Foule8» 

Ik  the  jn^ocess,  Claxstoune  and  Waldo  against  Robert  Foules,  for  certain 
wares  alleged  directed  to  be  sent  hooae  by  one  Buchane,  servant  to  John  Ruide, 
and  received  by  the  said  John  or  Robert  Foules,  his  partner,  and  converted  to 
their  use,  which  could  notbe  proven  but  by  the  said  Robert  his  oadi,«-«ithe  Loida 
absolved  him,  in  respect  or  his  deposition  denying  all,  except  only  that  anent 
the  copartnery  or  society  ^  which,  notwithstanding!  was  mistick,  oecause  not 
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perfected  in  writ,  while  long  after  the  alleged  receipt  of  the  goods,  suppose 
there  was  an  intended  bargain  and  contract  before,  which  took  a  time  to  — ■ 
and  apprise  the  goods  that  were  in  the  booth* 
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1650,  January  1.   Janet  Wilkie,  Katherine  and  Janet  Ramsaye,  Thomsone» 

I  and  Maxwell,  competing. 

The  tenants  of  the  lands  belonging  to  umquhile  Joha  Ramsay,  trumpeter  in 
the  Canongate,  suspend,  upon  a  multiplepoinding,  against  sundry  persons  pre- 
tending  right  to  the  matlis  j  wherein  compears  Janet  .Wilkie,  Katherine  and 
Janet  Ramsares,  one  Thomsone,  &c.  But  the  said  Janet  Wilkie  was  preferred 
upon  an  infeflment  of  annualrent  for  1000  merks  to  her  father  in  liferent,  and  to 
her  in  fee,  in  the  year  1634 ;  suppose  it  was  alleged  by  Ramsayes,  that  theior 
uncle,  from  whom  they  had  right,  was  infeft  a  year  or  two  before :  as  also 
Thomsone,  because  tlie  said  Wilkie  obtained  poinding  of  the  ground,  and  so 
came  in  possession  before  them,  Thomsone  having  gotten  but  a  personal  decreet 
after  Wilkie,  and  having  comprised  also  thereon ;  which  comprisings  behoved 
ever  to  carry  with  the  land  the  annualrent  burdening  the  same.  And  where 
Maxwell,,  the  mother,  put  in  a  reason,  that  she  being  liferenter,  the  said  Wil- 
kie  her  infeftment  cooild  not  carry  the  mails :  it  was  answered.  That  the  said 
Maxwell,  if  she  had  any  liferent,  did  consent  ta  have  infeftment. 
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1650.    January  1.     Karkettle  against  John  Spots wood^ 

In  the  suspension,  Karkettle  against  John  Spotswood,  the  reason  that  the 
decreet  whereupon  Spotswood  charged  being  for  1800  merks,  was  satisfied  by 
the.offer  of  1000 ;  in  respect  of  a  posterior  minute  passed  between  the  parties,  by 
the  which  Spotswood  was  obliged  to  give  an  assignation  to  the  whole  decreet 
against  the  heirs  and  executor  of  the  defunct  j — that  reason  was  not  found  rele- 
vant to  grant  assignation  against  the  executor,  being  the  brother  of  the  relict  and 
of  John  Spotswood,  charger,  the  which  relict  was  executor  to  her  husband  j  since 
that  was  never  the  meaning  of  the  contractors  in  the  minute,  that  the  charger,  who 
had  obtained  the  decreet,  as  assignee,  from  the  relict,  to  that  clause  of  her  con- 
tract of  marriage,  should  give  assignation  against  his  brother,  her  executor]i  but 
because  the  son  of  the  defunct  was  alleged  to  be  yet  alive  in  Poll,  and  might 
come  home  and  be  heir  ta  his  father,  notwithstanding  that  the  suspender,,  against 
whom  decreet  was  obtained,  was  served  to  the  defunct,  his  brother ;  and  that^ 
if  it  so  happened,  the  suspender  might  get  his  relief  of  him,  by  virtue  of  the  asr 
aignatioiii  if  his*  service  were  reduced  and  annulled 

Page\9»^ 
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1650.    January  1.    Balmanno  and  Chapman  against  Littlejohne. 

£See  pages  436  and  4370 

In  the  suspension  and  reduction,  Balmanno  and  Chapman  against  Littlejohne, 
it  was  farther  opponed  to  the  reason,  That  the  woman,  deceased  before  her 
husband,  behoved  vet  to  have  an  heirship ;  since,  by  her  contract  of  marriage, 
the  most  part  of  her  moveables  were  excepted,  by  express  agreement,  out  of 
the  communion  of  goods  betwixt  man  and  wife,  qtuBJurisconmUis  et  humanitatis 
sttuiiosis  dicuntur  bona  receptitia.  For  clearing  thereof,  the  Lords  would  have 
the  contract  of  marriage  to  be  produced. 
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1650.    January  1.    Lowris  against  Makcall  and  Fergusone. 

[^See  page  4470 

LowRiE,  pursuing  a  reduction  of  infefhnent  against  Makcall  and  Fergusone, 
upon  an  irritant  clause  contained  in  the  infefhnent,  if  two  terms  should  run  in 
the  third, — ^the  Lords  found  the  clause  committed ;  but,  in  respect  the  lands 
were  sold  to  one  Gibsone  for  the  sum  of  1600  merks,  it  was  ordained.  That  Low* 
rie,  superior,  should  pay  to  the  said  Gibsone  the  foresaid  sum }  and  that  the  ra- 
ther, because  he  was  content  to  take  his  own  land  upon  that  condition. 
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1650*   January  2.    Forbes  of  Balnaoaske  against  Foollertoune  of  Kinnaber. 

t  

In  the  action  of  Forbes  of  Balnagaske  against  Foullertoune  of  Kinnaber,  for 

registration  of  a  contract  of  marriage  against  Foullertoune,  as  successor  post 
contractum  debitwn  titulo  lucrativo  to  his  goodsir, — ^wherein  litiscontestation  was 
made,  parte  non  comparante^ — the  Lords  not  only  received  the  said  Foullertoune 
to  propone  an  exception  newly  come  to  his  knowledge,  and  verify  the  same  in- 
stantly, (which  may  be  done  suppose  there  were  compearance  in  the  act  of  litis- 
contestation,) but  also  to  propone  any  peremptor,  ana  verify  the  same  instantly ; 
as  that  which  was  proponed  in  the  process,  before  he  past  from  his  compearance, 
he  not  daring  to  abide  bv  it  at  that  time,  but  which  now  he  is  to  avow ;  to  wit, 
that  he  cannot  be  thought  successor  titulo  lucrativo,  seeing  he  has  his  infeftment 
from  his  uncle,  cedent  to  the  pursuer.  Now,  the  exception  noviter  perveniens  ad 
notitiam,  was.  That  the  contract  of  marriage  could  not  be  registrate  against  him, 
because  it  was  satisfied  j  and  the  sum  of  4000  merks,  thereby  provided,  was 
paid  to  his  cedent,  in  so  far  as  the  said  cedent,  called  Gideon,  was  infeft,  by  the 
defender's  goodsir  and  his  own  father,  in  the  lands  of  Kinnaber  and  others,  re- 
deemable upon  IS,000  merks ;  which  was  thrice  so  much  as  the  four  contained 
in  the  said  contract;  the  which  infeftment  the  said  Gideon  had  renounced, 
being  major,  sciens  et  pnidens,  and  had  granted  the  receipt  of  the  said  12,000 
merks;  et  nemo  presumitur  donare  quamdiu  debet; — L.  si  quis,  2I9  pr.  ff.  de 
Don.  int  Vir.  et  Uxor.  L«  rem  legatam,  18.    De  adim.  vel  transfer,  leg.  et  donari 
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videtur  quod  nuUo  jure  cogente  conceditur.  L.  Donari^  29»  in  pr.  ff.  De  DonaL 
et  L.  Donari.  82.  De  Reg.  jur.  ff.  ubi  Cujac.  Si»  jure  natural!  cogente,  conceda- 
tur,  donatio  non  est.  L.  hoc  jure,  19*  sect,  sf  quis,  ff.  De  Donat.  et  ex  ead. 
L.  19f  sect  1,  ait  remunerationem  non  esse  donationem,  quod  non  pertinet  ad 
casum  nostrum,  sed  ad  leges  certum  donationibus  modum  statuentes,  et  ad  tit. 
de  revocand.  donat  Cod.  remuneratio  enim  non  est  mera  liberalitas,  sed  quasi 
merces  et  pretium.  D.  sect  1,  et  L.  pen.  sect  ult  eod.  fF.  L.  si  ut  certo.  5,  sect 
nunc  videndum  commod.  L.  2,  sect  et  generaliter  vi  bon.  rapt  ff.  et  naturaliter 
debetur.  L.  sed  etsi  25,  sect,  consuluit  11.  De  pet.  haer.  L.  si  pignore,  54» 
sect  1.  De  furt.  ff.  At  donatio,  ibid,  ab  eo  definitur  mera  liberalitas,  quae  in 
alium,  nullo  jure  nuUaque  ratione  cogente,  confertur ;  et  ait  regular  illi  jungendas, 
L.  Vir  usuras,  54.  De  Donat  inter  Vir.  et  Uxor,  cum  L.  si  quis  pro.  SI.  sect 
si  uxor  eod.  ff.  Est  Annodii  in  declam.  pro  filio  contra  patrem.  Quod  non 
licet  subtrahi,  non  possumus  dicere  id  liberalitate  conferri.  Adde  Senec.  lib. 
S,  de  Benef.  c.  21. 

And,  in  this  case,  the  goodsir  to  the  defender,  father  to  the  said  Gideon, 
was  debitor,  es  contractu  matrimonialif  in  a  certain  sum ;  the  triple  whereof  he 
grants  to  have  received,  suppose  not  in  satisfaction  of  the  said  lesser  sum,  but 
rar  renouncing  of  the  said  infefhnent :  which  must  be  presumed  to  have  been 
given  in  satisfaction  of  that  debt ;  otherwise,  a  father,  out  of  the  natural  bond 
of  affection,  may  provide  his  son  to  a  portion  of  land^  and,  after  that,  to  another 
portion^  and  both  stand  eflfectual ;  as  was  decided  betwixt  the  Earl  of  Marr  and 
nis  son,  Heniy,  and  his  07,  ihe  Lord  Cardros.  There  was  also  something 
*  alleged  out  of  lawyers,  de  dehito  cowoentionali  et  legnH,  et  an  das  hnputetwr 
m  kgitimamu  Item,  That  the  foresaid  infeftment  was  given  to  him  when  he  was 
only  twelve  or  fourteen  years  old  \  where,  by  the  contract  of  marriage,  he  could 
not  have  the  4000  merks  while  he  was  past  twenty-one  years.  Yet  it  was  a  true 
debt,  €/  dies  cessit  licet  nondum  venerit ;  and  the  father  might  have  paid  before  his 
day,  howbeit  the  payment  by  the  grant  o£  12,000  merks  received  was  made  after  he 
was  twenty-one  years.  Neither  did  he  ever  call  this  in  question  during  his  father's . 
lifetime,  who  lived  sundry  years  thereafter,  he  living  with  him,  and  reaping  the 
benefit  of  his  liferent  ^  ana  not  onl^  meddling  with  all  the  plenishing  after  his 
decease,  but  detaining  vic^nt  possession,  (with  CaddeU  of  Aslowne,  who  married 
his  sister,  and  got  ^7000  mcsrKs  of  tocher,  by  and  attoor  other  seven  given  with 
the  other  two  sist^s,)  until  these  were  all  put  from  their  violent  possession ;  and 
entering  in  bargain  with  Forbes,  the  pursuer,  did  make  assignation,  among  other 
bargains,  for  little  acknowledgment ;  and  being  a  simple  man,  was  sent  away  to 
Hcmand  with  his  aword«-^etf  page  459. 
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1650.    January  S.    Robert  Logane  against 


In  that  removing  by  Robert  Logane,  as  having  right  from  James  Lo^ne,  his 
father,  who,  aft^er  tiiat  he  was  denuded  of  the  superiority  in  &vour8  of  ma  eldest 
aoa  and  daughter-inJaw,  by  virtue  of  their  contract  of  marrii«e,  and  a  base  in. 
Ceftment,  was  retonred  heir  to  the  proprietor,  and  that  to  be  holden  of  himsd^ 
because  hia  son's  and  gooddaughter's  infeftment  was  never  oanfirmed  by  the 
town  of  Edinburgh  superior  to  them  all ;— -the  Lords  would  hear  the  causey  in 
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tbeir  own  presence,  in  favours  of  the  good-daaghter  and  her  contract  of  her  mar- 
riage i  and  they  thought  that  the  confirmation  might  be  drawn  back.  But,  what 
benefit  can  it  work  but  only  for  the  superiority  ?  seeing  the  said  umquhile 
James,  being  nearest  kinsman  to  the  defunct,  that  was  proprietor  of  the  lands, 
might  retour  himself  heir,  and  dispone  that  supervenient  right  to  any  man,  with- 
out doing  prejudice  to  them  who  had  right  to  the  superiority. 
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1650.    January  S.        Lockard  against  James  Brown£. 

In  the  action  of  reduction  at  Lockard  his  instance,  super  capite  inkibitioniSf 
for  one  poor  100  merks,  against  James  Browne,  cordiner,  for  reducing  of  his  in- 
feftment,  flowing  by  progress  from  umquhile  Edward  Johnstoune ;  against  whom 
decreet  was  obtaineo,  jure  marith  and  against  his  wife,  the  debtor  principal ; 
the  same  decreet  having  been  suspended  by  the  said  Edward  and  his  wife,  and 
the  letters  found  orderly  ^proceeded ;— the  Lords  would  hear  it  in  prcesentia^  as 
if  it  were  coincident  with  that  of  Scot  of  Hartwoodmyres,  and  did  concern  all 
husbands  called  for  their  interest  in  any  process:  suppose  it  doth  not,  as  I 
think }  because,  in  this  case,  res  transiit  in  rem  judicatanif  not  only  in  the  first 
decreet,  but  also  in  the  decreet  upon  the  suspension,  where  the  said  umquhile 
Edward  was  principal  suspender. 
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1650.    January  S.    Grahams  against  The  Earl  of  Aki^aitdale. 

In  the  action  of  exhibition  at  Grahame's  instance  against  the  Earl  of  Annan- 
dale»  die  exertion  was  sustained.  That  there  could  be  no  charter-chest*  of  the 
writs  of  the  lands  of  Bl— — wood,  comprised  from  them,  exhibited  by  the  de* 
fender,  seeing  the  reversion  of  die  comprising  was  long  ago  expired ;  but,  as 
for  any  other  writs  that  did  concern  them,  the  said  Earl  was  ready  to  e:^ibit 
them  upon  obAi. 

Page  129. 


1650.    January  3.        Adam  Galt  against  Jean  Nicoll. 

In  the  suspension  Adam  Gait  against  Jean  Nicoll,  who  had  given  500  merks  upon 
the  wadset  of  his  lands,  with  a  back-bond  for  pavment  of  ^  merks  yearly,-— the 
reason  was  repelled  as  irrelevant,  bearing,  That  the  suspender  had  a  back-tack  set 
to  him  for  terms  to  run,  the  time  of  the  warning,  whereupon  the  decreet  of  re- 
moving now  craved  to  be  suspended  was  obtained  by  the  charger ; — ^who  then 
replied  That  the  said  back-tack  contained  an  irritant  clause^  that^  viz*  if  three 
teffms  ran  in  the  fourth  unpaid,  the  said  back-tack  should  ex^e  without  any  ds^ 
darator ;  and  if  it  did  bide  any^  the  same  should  be  done  heSote  tbe  hdH&M 
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of  Aire ;  so  that,  the  same  having  been  discussed  before  the  said  bailies,  it 
needed  no  farther  declarator.  Page  1S9« 


1650.    January  S.    The  Laird  of  Edmistoune  against  Adam  Muschett. 

In  the  suspension  at  the  Laird  of  Edmistoune  his  instance  against  Adam 
Muschett,  assignee  constituted  by  Katherine  Haggie,  the  reason  was  not  fctund 
relevant,  upon  that,  She  had  made  umquhile  Mr  David  Williamsone  her  assignee, 
and  that  he  had  obtained  decreet  against  him,  for  some  years  bygone,  of  that  an- 
nualrent  payable  to  her  during  her  Ufetime ;  because  the  said  Mr  David  his  as- 
signation  was  only  for  700  or  800  merks,  which  might  have  been  paid,  and  so 
his  right  was  expired ;  likeas  the  suspender,  since  syne,  hath  paid  to  herself 
sundry  years,  upon  sufficient  warrandice ;  which  she  and  her  assignee  yet  ofier. 

Page  ISO. 


1650.    January  3.    Mr  Alexander  Liske  against  Patone. 

In  the  suspension  of  double  poinding,  Mr  Alexander  Liske  and  Patone^ 
the  said  Liske  alleged  an  infefhnent  in  the  year  160S,  given  by  his  father,  re- 
serving  his  own  liferent  j  and  Patone,  being  a  creditor,  alleged  an  infeftment 
given  by  the  father  in  the  year  16S6,  together  with  a  ticket,  dispensing  with  the 
said  infeflment  given  by  the  superior,  that  the  same  should  infer  no  recognition ; 
but  without  his  confirmation.  (Where  it  is  to  be  inquired,  if  the  same  infeflment 
was  given  to  be  holden  of  the  superior,  which  would  be  public,  if  confirmed ; 
but  if  it  be  base,  it  remains  base,  notwitlistanding  the  superior's  confirmation.) 
Then  Liske  alleges.  That  his  father's  possession  being  his  while  he  lived,  he^ 
after  his  decease,  obtains  decreet  of  removing,  which  is  civil  possession  :  like* 
as,  thereafter,  he  obtains  also  natural  possession,  by  setting  a  tack  to  the  tenant. 
Again,  Patone  alleged  possession,  by  payment  of  the  annualrent,  and  that 
Liske,  as  factor  for  nis  father,  did  pay  him  the.  same ;  and  farther,  that,  in  the 
year  1646,  there  being  a  double  poinding  raised  by  the  tenants,  Patone  was  or-^ 
dained  to  be  answered  and  obeyed.  Whereunto  Liske  answered.  That  he  did 
not  compear  in  that  decreet  to  produce  his  right :  the  which  he  produces  now, 
and  oppones  the  same  together  with  his  possession ;  likeas  the  said  Patone  has 
infeflment  of  other  lands,  which  are  able  to  pay  him  his  annualrent 
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1 650.    January  4.    Forbes  of  Balnag aske  against  Foullertoune  of  Kinkaber. 

[^See  page  4490 

In  Kinnaber  and  Aslowne  their  process,  it  was  farther  alleged.  That  although  de- 
bitor  non  prassumitur  donare^  yet  debitor  potest  donare :  &eas  it  is  offered  to  be 
proven,  that  the  disposition  whereupon  the  infeftment  renounced  did  proceed,  was 
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for  love  and  favour,  without  relation  to  the  4000  merks  provided  by  the  contract  of 
marriage,  which  is  now  in  question.  Qdo.  That  the  intention  of  the  disponer  was  to 
settle  his  succession  amongst  his  children,  and  other  successors  after  them.  Stio. 
That  it  was  for  sums  of  money  received,  ox  granted  to  have  been  received,  by 
the  father.  And  so  it  was  desired  that  the  said  disposition  might  be  produced. 
Whereunto  it  was  answered  for  the  disposition.  That  it  was  not  Kinnaber's 
evident ;  and^  as  to  the  reason  of  love  and  favour,  the  father  might  have  secured 
rhim]  for  that  same  cause  in  the  4000  merks  controverted,  by  giving  him  his  estate 
by  that  disposition,  and  the  providing  thereby  for  his  succession ;  in  case  his  son  of 
the  first  marriage  had  heirs-male  or  his  body,  the  said  Gideon's  second  son,  to 
whom  the  disposition  was  made,  was  to  get  12,000  merks,  the  triple  of  the  sum 
controverted  ;  and  as  to  the  grant  of  sums  recovered  by  the  father,  it  is  but  cast 
to»  duds  causa^  since  the  receiver  of  the  disposition  was  scarce  past  pupillarity, 
and  had  no  adventitious  goods  or  money  to  give  out ;  but  the  father  might  well 
acknowledge  money  received  by  him,  who  was  debtor  in  the  said  4000  merks. 
And,  in  respect  of  this  duply  or  quadruply,  the  Lords  stood  by  their  former  in- 
terlocutor, and  assoilyied  kinnaber. 
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1650«    January  4.    William  Watsone  against  Thomas  and  Alexander  Hali- 

BUBNTONES. 

In  the  action  by  William  Watsone,  factor  for  Robert  Rinde,  against  Thomas 
and  Alexander  Halibumtones,  as  intromitters  with  the  goods  and  gear  of  um- 
quhile  Andrew  Brand,  debtor  to  the  said  Robert ; — it  was  excepted,  That  there 
was  an  executor  confirmed  to  the  said  Andrew  before  the  intention  of  the  cause. 
Whereto  it  was  answered.  That  a  creditor  [who  has]  confirmed  himself  executor,  is 
not  such  an  executor  as  is  to  be  understood  in  that  maxim  of  our  law ;  since  that 
confirmation  is  but  of  a  late  beginning,  and  who  confirms  commonly  but  so  much 
as  may  pay  himself,  and  is  answerable  for  the  surplus  to  any  who  shall  confirm, 
and  so  is  executor  xaru  n.  But  it  is  to  be  understood  of  him  who  is  executor, 
ST^ofg,  whether  by  being  nominated  or  surrogated ;  whose  confirmation,  before 
the  intention  of  the  cause,  does  purge  the  vitiosity  of  intromission.  Which  the 
Xrords  found  relevant— jSw  page  472. 
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1650*    January  4.   Margaret  Livingstoune  against  The  Tenants  of  Larber. 

In  the  action,  Margaret  Livingstoune  against  the  tenants  of  Larber,  called  by 
her  for  wrongous  intromission  with  the  teinds  assigned  to  her  by  her  father,  and 
whose  assignation  was  intimated  to  them  ; — ^it  was  excepted.  That  they  had  made 
payment,  honajidef  to  the  donatar  to  her  father's  escheat,  or  his  assignee,  who 
nad  obtained  decreet  against  them,  and  had  discharged  them  upon  their  deposi- 
vtions ;  as  also,  who  was  ordained  to  find  caution  to  all  parties  having  interest, 
in  case  the  tenants  become  non  SQtoendo :  notwithstandmg  that  she  objected, 
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That  these  teinds  [were]  acquired  bv  her  father,  not  only  since  the  rebellion,  but 
after  sundry  years  after  the  gift,  and  year  and  day  thereafter :  likeas  she  had  a 
gift  since  syne,  comprehending  the  same,  because  the  tenants  were  not  holden 
to  have  known  that.  Which  the  Lords  sustained  in  favours  of  the  tenants ;  leav- 
ing to  her  liberty  to  seek  repetition  off  him  who  got  payment.  Yet  it  is  object- 
ed. That  the  discharges  given  by  a  factor  were  not  sufficient  probation,  unless 
the  factory  were  produced ; — ^whereupon  they  took  a  day  for  production  of  the 
same ;  and  it  was  protested,  in  the  meantime.  That  the  discharges  should  be 
allowed  for  no  more  but  what  was  really  paid,  in  conferring  them  with  the  quan- 
tities confessed  in  the  depositions. 
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1650.    January  4.    Rebecka  Dennistone  against  Thomas  Hamiltone. 

\^See  page  435.3 

In  that  removing,  at  the  instance  of  Rebecka  Dennistone,  Thomas  Hamiltone 
and  his  tutor  were  ordained  to  produce  all  right  that  he  could  pretend  against 
her,  whether  renunciation  or  any  other ;  neither  had  the  maxim,  quod  minor  non 
tenetur  placitare  de  hasreditate  patema^  any  place  in  this  case. 
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1650.    January  4.   Agnes  Wood  against  Robert  Galbratr,  Buchannan,  and 

&RAHAME. 

In  the  action  at  Agnes  Wood  her  instance  against  Robert  Galbrath,  Buchannan, 
and  Grahame,  for  making  arrested  goods  furthcoming;  orpajnnent  of  abond,  con- 
ceived ([by]  Scotchmen  dwelling  in  Ireland,  and  whereof  the  p^ment  should  have 
been  made  at  a  certain  place  in  Ireland  ; — ^it  was  excepted.  That  actor  seqtdtvr 
forum  reiy  et  hcvm  solutionis  must  make  the  debt  payable  only  there^  To  the  ythich 
it  was  replied.  Upon  the  constant  practick  of  pursuing  any  stranger  whomsoever, 
for  execution  against  the  defenders'  goods  that  could  be  apprehended  in  Scot- 
land. Which  the  Lords  sustained.  But,  in  the  matter  of  making  arrested 
goods  furthcoming,  it  was  thought  there  behoved  a  sentence  first  to  pass,  before 
the  execution  by  arrestment  could  have  place.  And  this  bond  of  the  English 
fashion  can  have  no  decreet  but  by  way  of  action,  since  it  wants  a  clause  of  re- 
gistration ;  and,  if  it  were  upon  a  dependence,  the  decreet  behoved  to  be  ob» 
tained  before  the  summons  to  make  arrested  goods  forthcoming  could  be  well 
raised. — See. page  455.  Page  136. 


1650.    January  4.    Isobell  Kee  against  The  Bairns  of  Sir  Patrick:  TAakjstb. 

The  action  at  tiie  instance  of  Dame  Isobell  Ker,  for  her*  third,  was  tustained 
against  the  bairns  of  Sir  Patrick  Makgie,  as  intromitters  with  the  goods  and 
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gear  of  their  umquhile  fatber..  who  should  have  been  executors  to  him.    Neither 
needed  she  to  confirm  any  thing.   But  they,  being  nearest  of  kin^  are  in  pesskna 
fide  not  to  have  confirmed^  and  so  must  be  liable,  as  intromitters,  for  her  third. 


1650.    January  4.    Poor  Margabet  Male  against  Janet  Bruce. 

The  poor  woman,  Margaret  Male,  was  reponed  to  her  oath,  by  way  of  sus- 
pension, against  Janet  Bruce,  who  was  assignee  constituted  by  umquhile  Patrick 
Bald,  who  had  obtained  decreet  against  the  said  Margaret,  holden  as  con- 
fessed, but  had  made  no  use  thereof  for  five  or  six  years,  until  he  was  impri- 
soned, and  thereafter  assigned  the  same  to  the  said  Janet ;  who  alleges  now 
that  Margaret  cannot  be  reponed,  since  she  cannot  depone  now  in  prejudice 
of  her  husband.  Which  the  Lords  thought  but  a  cavillation,  the  husband  not 
proponing  the  same. 
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1650.    January  5.     Agnes  Wooi>  against  Galbrath,  &c. 

* 

\_See  page  454.] 

In  the  foresaid  action,  Wood  against  Galbrath,  there  is  now  exception  of  pay- 
ment proponed ;  but,  because  the  bond  was  made  in  Ireland,  after  the  English 
form,  and  the  place  of  payment  is  expressly  designed  by  the  bond  to  have  been 
made  at  a  certain  house  in  Ireland,  they  craved,  that,  as  there,  so  here,  the  pay- 
ment might  be  proven  by  witnesses  \  wnich  is  not  admitted  here,  suppose  it  were 
within  £100,  if  it  take  away  writ  likeas,  it  was  alleged.  That  the  action  be- 
ing for  goods  only  within  this  kingdom,  if  there  be  any  \  since  they  are  in  Ire- 
land, animo  remanendi,  the  probation  ought  not  to  be  sustained  here,  but  accord- 
ing to  the  custom  of  this  country.  Wherein  the  Lords  inclined  to  admit  proba- 
tion by  witnesses,  they  first  proving  that  it  is  the  constant  practick  in  those  parts 
to  do  so. 
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1650.    January  5.        Spbncb  against  Dowojlas. 

In  the  action  pursued  by  Spence  against  Dowglas,  it  was  exceptednipon  the  im- 

erobation  of  the  execution ;  which  was  thought  har<^  in  respect  all  process  might 
e  so  very  long  delayed,  and  a  creditor  might  be  interrupted  and  stopped  in  his 
diligence  by  a  con-creditor,  or  by  the  party  debtor,  if  he  should  strive  to  prefer 
one  to  another.  And  true  it  is,  that  improbation,  via  exceptionis^  of  the  executions 
of  a  warning,  or  a  homing  for  to  eschew  violent  profits,  and  maintain  possession, 
or  for  taking  away  rebellion,  might  have  been  sustained.  But  I  have  heard  the 
exception  of  aliU  repelled*  Yet  the  Lords  thought,  that  the  consignation  of  a 
great  sum  might  make  them  steal  from  it. 
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1650.    January  5.    Maxwell  of  Broomi^holme  against  William  Irving. 

In  the  action  of  spuilyiepursued  by  Maxwell  of  Broomeholme  against  William 
Irving,  it  was  excepted.  That  the  defender  did  no  wrong,  because  he  meddled 
with  those  goods  avctore  prcetorCy  by  warrant  from  the  Earl  of  Heartfell  and  the 
Laird  of  Hempsfeild,  who  were  colonels  in  the  shire,  and  make  mention,  in  their 
precepts,  that  they  had  warrant  from  the  Estates  in  the  beginning  of  the  trou* 
bles ;  likeas  the  act  of  oblivion  freed  all  such  wrongous  intromission,  except 
where  there  were  notorious  thieves  and  robbers.  Which  was  sustained,  for  the 
speces  and  quantity  of  goods  contained  in  those  warrants  proceeding  from  the 
colonels  ;  but  prejudice  to  the  pursuer  to  suit  the  colonels,  if  they  had  no  war- 
rant from  the  Estates :  notwithstanding  it  was  alleged,  for  Broomeholme,  tliat 
he  had,  in  the  year  following,  a  decreet  of  the  committee  of  Estates  for  restoring 
him  to  his  lands  and  goods :  because  that  decreet  was  only  given  in  odium 
contumacuB  ;  neither  parties  nor  witnesses  compearing,  although  they  were  sum- 
moned by  a  messenger. 
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1650.    January  5.  ^Francis  Henmon  and  James  Forrest  against  The  Earl  of 

Mar. 

In  the  action  of  Francis  Henmon  and  James  Forrest  against  the  Earl  of  Mar, 
upon  the  proponing  of  an  exception  of  payment,  by  way  of  suspension,  against 
them  who  had  comprised  the  suspender's  lands ;  there  was  a  longer  day  assigned 
to  the  suspender  for  probation  thereof,  if  he  should  prove  by  the  parties'  oath, 
and  take  commission  to  London  for  that  effect,  so  that  it  were  reported  during 
this  session ;  but  a  shorter  day  to  make  election,  whether  by  writ  or  oath  of 
party.  And  when,  at  the  coming  of  this  short  time,  the  Lords  found  him  protest 
for  incident  diligence, — ^they  found  no  incident  could  be  granted  to  prove,  a  rea^ 
son  of  suspension  ;  but  gave  them  one  only  term  of  five  weeks*  space  to  cause 
send  home  a  discharge  even  from  London. 
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1650.    January  5.    Patrick  Spence  against  Hendersone  and  Browne. 

In  the  action  of  spuilyie  and  ejection  by  Patrick  Spence  against  Hendersone 
and  Browne, — the  exception,  That  the  pursuer  put  them  in  possession  before  ar- 
bitrators, and  delivered  them  the  keys  with  bless  and  benison,  so  that  there  was 
no  necessity  to  allege  any  decreet-arbitral,— was  sustained  by  the  Lords  ;  and 
the  profits  of  kill,  cobble,  and  malt-barn,  were  not  retrenched  to  the  double  maill, 
but  the  modification  reserved  to  themselves. 
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1650.    January  8.  Patone  against  Lisk£» 

[^See  page  452.] 

In  the  foresaid  action  betwixt  Patone  and  Liske,  where  they  were  ordained 
to  condescend  on  their  possession, — ^the  possession  alleged  by  Liske  immediately 
after  his  father's  decease,  by  obtaining  decreet  against  the  tenants,  and  setting 
of  tacks  to  them  by  the  space  of  six  or  seven  years,  was  not  respected :  because 
Patone  offered  him  to  prove,  that  the  father  paid  hini  his  annualrent,  of  the 
knowledge  of  the  said  Mr  Alexander  his  son,  who  knew  of  the  infeftment,  and 
was  in  malajide  not  to  have  called  him  to  the  obtaining  of  these  decreets ) 
especially  seeing  the  said  Mr  Alexander  his  infeftment  is  null  by  the  105th  Act 
of  King  James  V  his  Parliament,  in  the  year  1540,  whereby  it  is  expressly  or* 
dained.  That,  whosoever  puts  their  bairns,  friends,  or  other  person^^  in  private 
state  of  their  lands,  and  thereafter  dispones  their  lands  to  another,  es  fitulo  one* 
rosOj  who  gets  peaceable  possession  year  and  day, — the  foresaid  person,  privately 
seased,  cannot  be  heard  to  oppose  the  true  creditor  foresaid  j  which  is  in  this 
case.  Page  14L 


1650.    January  8.    The  Laird  of  Genkikdie  against  Francis  Hay. 

In  the  action  pursued  by  the  Laird  Genkindie  against  Francis  Hay,  for  the 
duty  of  some  lands  alleged  set  by  him  to  the  said  Francis,  it  was  excepted. 
That  there  was  no  tack  produced  to  instruct  his  interest  t  Who  replied.  That  the 
tack  was  in  the  defender's  hand,  and  was  a  mutual  evident,  suppose  there  was 
not  a  double  thereof;  likeas  the  duties  might  be  craved  of  him,  as  he  who  enter* 
ed  in  possession,  and  set  part  of  the  lands  to  some  sub-tenants :  as  also,  that 
the  tack  itself  was  procured  by  some  of  the  defender's  friends  of  the  name  of 
Hay,  inserted  witnesses  therein,  whereof  one  is  dead  and  another  yet  on  life ;  like* 
as  the  same  tack  was  produced  before  the  committee  at  Aberdeen,  to  make  him 
free  of  the  proclamation  whereby  Haddoe's  tenants  were  ordained  to  return  to 
their  own  possessions ;  and  the  defender,  after  that,  taking  more  lands  from 
Haddoe's  triends,  took  them  obliged  to  free  him  of  the  loresaid  tack.  Yet 
the  Lords  would  not  give  answer ;  because  it  seemed  to  be  a  making  up  of  a  new 
tack,  which  ought  to  have  been  by  a  summons  fof  proving  of  the  tenour :  but^ 
before  any  answer  making,  they  thought  good  to  examine,  ew  officio^  the  witness 
inserted  who  lives,  together  with  the  Laird  of  Eacht  and  Mr  James  Baird. 
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1650.    January  8#    John  Waldo  against  William  Abkote* 

In  the  action,  John  Waldo  against  William  Amote,  wherein  Waldo  suits  the 
elecutor  of  George  Amote  for  payment,  not  only  of  sixty  score  pounds/sterling, 
contained  in  a  bond  obliging  to  pay,  but  also  or  other  sixty,  related  in  the  nar# 
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rative  thereof,  as  aughting  by  another  bond»  which  should  have  been  paid 
before  this,  which  was  alleged  to  have .  been  lost  or  miscarried  coming  from 
London  by  packet  to  Robert  Ingles,  and  therefore  action  had  been  intented  be- 
fore the  sheriff  of  Edinburgh  in  anno  1645 ;  referring  the  same  to  the  said 
George  his  oath  :  which  he  essonyied  togive,  upon  that,  That  the  nrocuratory 
was  but  general,  and  he  had  no  special  power  to  refer  it  to  oath,  itperchance 
the  foresaid  bond  might  come  again  into  the  hands  of  Waldo.  *  The  Lords 
thought  fit,  before  answer,  to  try  Robert  Ingles,  the  executor  himself,  Mr  John 
Gilmour,  procurator  for  the  said  George,  and  also  George  Arnot,  Waldo,  and  his 
.copartner,  their  books  of  accounts. 
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1650,    January  8.     Eraser  against  Grant  of  Ballandalloch. 

^  In  the  action  of  suspension,  Eraser,  minister,  against  Grant  of  Ballandalloch^ 
the'bond  charged  upon,— ^being  for  bygone  maintenance,  suppose  he  alleged,  Ex- 
torted through  fear  of  plundering,— was  found  to  be  ^bitumjimdi. 
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1650.    January  9*        Dr  Kincade  against     ' 

In  the  action  between  umquhile  Dr  Kincade  his  heir  of  line,  for  his  heirship 
goods,  and  the  Laird  of  Cockburne,  his  executor,  anent  the  best  book  amongst 
his  books  ;  question  being  made,  the  Lords  found.  That  the  whole  works  of  an 
author  named  Aldromaldus,  contained  in  sundry  volumes,  behoved  to  be  es- 
teemed the  best  book ;  as  if  corpus  juris  were  sought,  or  the  great  Bible  in  sun- 
dry volumes,  containing  all  languages^  or  the  works  of  Suarez,  or  sicklike. 
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1650.    January  9.    Knolles  against  The  Laird  of  Smetoune. 

In  the  exhibition  pursued  by  Knolles  against  the  Laird  of  Smetoune, — ^notwith- 
standing  the  writs  exhibited  according  to  the  inventory  subscribed  by  their  pre- 
deeessors,  to  whom  they  were  charged  to  enter  heir,  and  the  contract  of  mar- 
riage craved  to  be  registrate  against  them ;  notwithstanding  the  laird's  oath 
given,  the  Lords  found»  That  the  lady  behoved  to  give  hers  also,  and  to  give  a 
commission  for  that  effect*  P^g^  1^*^ 


1650.    January  9.        Sbietoune  Richiesone  against  Robert. 
In  the  suspension  by  Smetoune  Richiesone  against  Robert»  some  time  his  tu- 
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tor,— -in  respect  that  the  said  Robert  took  up  his  charge,  and  did  not  insist^ 
the  Lords  proceeded  to  suspend  the  letters  simpliciter;  the  said  laird^  sus- 
pender, verifying  his  reason  upon  the  decreet  of  accounts,  wherein  much  more 
was  remitted  to  him,  and  2000  merks  of  that  which  was  due,  gifted  to  him  and 
forgiven ;  which  far  exceeded  his  two  bee-skapes  and  a  midden,  whereupon  this 
decreet  was  obtained  before  the  bailies  of  Musselburgh. 
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1650.    January  9.    The  Laird  of  Rentone  against  Mr  Thomas  Woulfe. 

In  the  suspension  pursued  by  the  Laird  of  Rentone  against  Mr  Thomas 
Woulfe,  assignee  constituted  by  Mr  George  ReuU,  to  one  thousand  merks,  aught- 
ing  by  the  said  Laird  to  the  said  umquhile  Mr  George  ;  the  reason  was.  Compen- 
sation ;  that  the  said  Laird  had  assignation  from  bis  brother  George^  who  was  as- 
signee constituted  by  Janet  Crabb,  relict  of  umquhile  John  Rentoune  of  La* 
mertoune,  by  whose  contract  of  marriage  the  said  John  is  debtor  to  the 
said  Janet  in  £1000,  to  be  paid  after  his  decease,  failyieing  of  children,  and  like- 
ways  in  300  merks  by  year ;  and  true  it  is  that  the  umquhile  Mr  George  was 
executor  to  the  said  umquhile  John  Rentoune,  debtor  f  likeas  his  cedent,  Mr 
George,  having  chargea  the  said  Laird  of  Rentone,  suspender,  he  had  sus- 
pended  him  also  in  his  lifetime ;  and  also  that  Mr  George  was  debtor  to  the  said 
Janet  in  the  half  or  third  of  the  moveables  jz^r^  reUctce,  and  he  is  ready  to  com- 

Eense  for  any  of  these  sums  foresaid.  But  the  Lords  found  no  compensation: 
ecause  all  compensation  is  de  Uqvido  in  Uquidum  ;  and,  suppose  sums  may  seem 
to  be  liquid,  yet  the  Laird  oi  Rentone  did  never  constitute  the  said  Mr 
George  his  debtor,  no  not  so  much  as  by  intention  of  any  process  against  him, 
as  executor,  which  is  but  nudum  qfficium^  and  may  have  many  exceptions  to 
oppone  to  the  pursuit.  Page  146. 


1650.    January  9*     William  Moodie  against  Hamiltonb  and  Makenes. 

Ik  the  reduction  of  William  Moodie  against  Hamiltone  and  Makenes,<--the 
Lords  found  the  decreet, — having  three  conclusions,  for  the  maills,  for  removing, 
and  for  declarator  of  the  property,  in  respect  a  prior  comprising  was  fully  satisfied 
within  the  seven  years, — to  have  been,  bv  all  kind  of  order,  not  only  libelled  by 
the  writer,  but  also  contrary  to  form  or  process  given  out  by  the  clerk ;  and 
writer  and  clerk  reprovable  as  ignorants,  not  taking  heed  to  the  style  of  the 
court ;  suppose  there  was  no  compearance  \  and  so  reduced  the  said  decreet 
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1650.    January  9*    Allan  Cartbcart  of  Wedberhead  against 

.  In  the  action  of  special  declarator  for  nonentry  of  lands  holden  of  the  king 
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or  prihde,  at  the  instance  of  Allan  Carthcart  of  Wedderhead ;— it  was  excepted 
against  the  general  declarator,  That  all  parties  having  interest  were  not  called^ 
viz.  the  Laird  of  Ardmillane,  who  was  in  tenemento  from  the  Laird  of  Carin- 
toun.  To  the  which  it  was  replied.  That  the  King's  donatar  needed  not  to  call 
any  except  him,  who  represented  the  King's  immediate  tenant,  who  was  the  Laird 
of  Garintoun ;  and  he  is  called  per  ea^pressum  ;  and  it  is  enough  that  the  rest 
have  been  called  generally  at  the  market-cross,  with  all  having  interest*  Which 
the  Lords  sustained.  And,  as  to  the  rest,  that  the  donatar  could  only  have 
some  subsequent  [terms^  to  the  gift,  it  was  replied.  That  it  wasjtts  tertii,  and  that 
his  Majesty's  advocate  would  concur,  whose  interest  it  was. 
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1650.    January  10.     Kinnaiede  of  Cowbine  against  Dumbab  of  Grangehill,. 

In  the  suspension  raised  by  Kinnairde  of  Cowbine  against  a  decreet  of  50O 
merks  obtained  by  Dumbar  of  Grangehill,  before  the  commissary  of  Murray, 
confessed  in  umquhile  Isobell  Falconer  his  mother's  testament  testamentar ;— ^ 
die  Lords  did  sustain  the  reason,  which  was,  that  the  charger  could  not  have 
that  decreet  by  virtue  of  the  testament,  which  he  had  reduced  himself  before 
the  commissaries  of  Edinburgh,  although  the  suspender  had  confirmed  the 
same  without  protestation.  But  they  ordained  Cowbine's  oath  to  be  taken  upon 
that  sum,  if  he  was  owing  it  to  his  mother. 
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1650.    Janimry  10.    John  Lindsay  against  John  Pearsone  and  Others. 

In  the  suspension  by  John  Lindsay  against  John  Pearsone  and  others,— the 
Lords  found  the  letters  orderly  proceeded,  notwithstanding  minority  alleged 
even  by  way  of  reduction  ;  because  they  oflFered  them  to  prove,  that  the  suspender 
was  married,  and  vented  wine  in  his  house,  and  sold  a  part  thereof  to  his  good- 
mother:  neither,  being  a  merchant,  could  he  obtrude  minoritv ;  as  was  decerned 
against  Agnes  Short,  craimer,  married  thereafter  to  John  Cuthbertsone,  gardener 
to  my  Lord  Angus.  Page  14& 


1650.    January  10.    Hendersone  against  Patrick  Sfence* 

In  the  suspension  at  Hendersone's  instance  against  Patrick  Spence,  charging^ 
for  four  years'  tack-duty  of  a  tenement  of  land, — the  reason  is,  that  the  letters 
must  be  suspended  for  the  half;  because,  by  the  said  Patrick  his  contract  of  mar- 
riage with  umquhile  Elizabeth  Hendersone,  it  is  agreed  that  the  half  of  their 
moveable  goods  shall  pertain  to  either  of  them  their  heirs  and  executors ;  which 
contract  is  produced.  As  also,  the  said  umquhile  Elizabeth  hath  nominated  the 
mapender  ber  execator,  who  likewise  hath  urged  the  charger,  before  the  commia- 
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saries  of  Edinburgh,  for  giving  up  inventory,  and  hath  obtained  decreet  for 
that  efiect  against  him,  being  the  husband ;  so  that  per  eum  stat  that  the  testa- 
ment is  not  confirmed,  and  so  things  not  made  liquid,  through  his  own  default. 
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1650.    January  10.    The  Earl  of  Roxburghe  against  his  Tenants  of  Mazen- 

DUE. 

Ik  the  action  of  removing  pursued  by  the  Earl  of  Roxburghe  against  his 
tenants  of  Mazendue,  which  is  the  hospital  of  Jedburgh  ;— the  presbytery  there-i 
of,  admitted  for  their  interest,  did  propone  upon  the  Acts  of  Parliament  anent  hos* 
^tals,  That  the  chancellor  and  bishops,  in  whose  place  the  presbytery  has  suc- 
ceeded, fiAiould  visit  all  such  religiousJiouses,  to  see  there  be  no  dilapidation  nor 
wrong  usagb  of  the  maiUs  and  duties  appertaining  thereto.  The  which  the 
Lords  did  not  respect  in  this  judgment  possessory ;  reserving  what  could  be  said 
against  the  pursuer  and  his  rights,  in  petitorio. 
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1650.    January  10.    Georoe  Logane  against  Alexander  Wallace. 

In  the  suspension  by  George  Logane  against  Alexander  Wallace,  charging  for 
1000  merks  upon  bond  ;  the  reason  founded  upon  many  bolls  of  meal  and  oats 
resting  aughting  by  the  charger  to  the  suspender,  was  found  relevant  to  be  pro» 
ven  by  witnesses,  even  against  writ :  since  the  same  Wallace,  charger,,  had  con* 
fessed,  in  a  pursuit  at  James  Scot  of  Montros  his  instance,  for  certain  victual,  that 
he  was  aughting  this  victual  to  the  suspender :  suppose  the  confession  was  not  sub- 
scribed by  him,  but  by  the  clerk  of  the  court  or  Striveling,  as  it  were  by  way  of 
instrument  \  and  so  might  be  a  great  adminicle^  suppose  not  a  sufficient  proba^^ 
tion. 
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1650,    January  10.    The  Earl  of  Home  against  Bruntkeu-dv 

In  the  suspension,  Earl  of  Home  against  Bruntfeild,  who  had  obtained  decreet 
of  removing  against  the  Earl,  before*  the  Sheriff  of  Berwick,  inforo  contradictorio^ 
being  infeft  upon  the  EarPs  refusal,  who  waa  charged  by  precepts  out  of  the 
chmceliary,  by  the  Sheriff  of  Berwick,  the  King's  officer,  the  Earl  having  lost^ 
for  that  time,  the  superiority  \ — the  Lords  condemned  the  suspender  in  £40  of 
expenses,  and  would  have  put  him  into  far  more,  in  respect  of  the  great  chargea 
that  Bruntfeild  has  been  put  to,,  first  and  last. 
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1650.    January  10.    Andrew  C  against  His  Daughter  Euphame. 

In  the  reduction,  pursued  hy  Andrew  C  against  his  daughter  Eu- 

phame,  of  an  assignation  made  by  him  to  her,  upon  a  reason  libelled  upon  pre- 
sumptions,  and  especially  that  it  was  never  delivered  to  her,  being  made  by  mm 
for  love,  and  for  her  provision  the  time  of  the  sickpess,  when  he  was  inclosed : 
In  respect  of  the  reason  libelled,  and  reply,  together  with  the  depositions  of  cer- 
tain witnesses  examined  ex  officio  nobili,  and  the  parties'  declarations,  the  Lords 
reduced  the  said  assignation  :  but  reserved,  to  tne  said  Euphame  and  her  hus- 
band, any  action  that  they  could  have  for  any  adventitious  sums  or  goods;  which 
she  had  right  to,  intromitted  with  by  her  father,  as  administrator  to  her^  and 
which,  by  a  provision  in  the  end  of  the  said  assignation,  she  was  obliged  to  re- 
nounce. The  which  provision,  if  it  had  not  been  adjected,  I  could  not  think  the  ' 
foresaid  assignation  any  thing  else  but  donatio  mortis  causa  ;  even  as  if  a  man, 
going  off  the  country,  had  made  to  any  such  an  assignaticm,  the  same  would  be 
thought  of  non-effect  after  his  return ;  so  this  assignation,  being  made  intuitu 
mortis  imminentiSf  in  respect  of  the  pestilence  raging,  must  be  thought  expired, 
the  fear  of  that  hazard  being  past. 
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1650.    January  10.    Scot  of  Heartwoodmtres  against  Margaret  Scot,  his 

Wife's  Daughter. 

.  In  the  suspension  by  Scot  of  Heartwoodmyres,  for  his  wife,  and  himself  jure 
niariti,  against  Margaret  Scot,  his  wife's  daughter,  left  an  infiint,  and  under  her 
mother's  tutory,  who  confirmed  her  said  daughter  executrix  to  her  father,— by 
the  reasons  libelled  against  the  said  Margaret  her  decreet,  there  fell  out  an 
emergent,  eiked  by  the  said  Heartwoodmyres,  viz.  That  the  decreet  was  only 
obtained  against  him  jure  mariti :  and  true  it  is,  that,  since  the  raising  of  the 
said  suspension,  his  wife,  who  was  principal  debtor,  was  dead  ;  and  so  his  inte- 
rest ceased,  and  he  could  be  debtor  no  more  than  if  a  bond  of  his  wife's,  being 
registrate  against  her,  letters  had  been  raised  against  her  and  him  for  interest,  and 
thev  had  suspended :  in  which  case,  she  dying,  he  would  be  made  free ;  and  if 
he  had  been  imprisoned  by  way  of  caption,  no  suspension  having  been  raised, 
he  would  have  been  relieved  and  set  ir^e  after  her  death.  And  here  it  was 
noted,  that  there  was  a  great  difference  between  the  ground  of  a  debt  and  the 
way-making  to  the  execution ;  a  decreet  not  being  the  ground  of  any  d^t, 
but  the  preparing  of  a  way  for  the  subsequent  .execution:  yet  many  thought  the 
decreet  obtained  in  this  case  was  more  than  a  preparation  for  execution,  and 
him  to  be  constituted  debtor  thereby ;  especially  seeii^  he  had  postponed  the 
charger  in  her  payment,  by  raising  of  the  foresaid  suspenaipn.  Nevertheless 
^e  Lords  superseded  to  give  answer  to  this  emergent,  wbUe  f^ey  dispute  on  Uie 
principal  suspension. 

Page  153. 


1650.  FOORD.  4,0$ 

m 

165(X    January  II.        Sib,  VlihLiAu  T>icke  against  Keib,^ 

4 

[^See  page  4}S4f.'] 

In  the  suspension  by  Sir  William  Dicke  against  Keir,  the  Lords  adhered  to 
their  interlocutor,  finding  the  reason  of  compensation  not  relevant,  not  being  de 
Uquido  in  Uquidum :  notwithstanding  of  the  letters  of  acceptance  by  umquhile 
James  Houstoun,  to  the  said  Sir  William,  produced,  bearing  a  liquid  sum  ; 
and  notwithstanding  of  a  decreet,  at  Major  Lumsdene's  instance,  against  the 
said  Sir  William,  for  a  liquid  sum  :  because  umquhile  Patrick  Keir  was  never 
constituted  debtor  by  an  action,  and  decreet  thereon,  of  count,  reckoning,  and 
pa3rment ;  as  it  is  in  the  last  law.  Cod.  de  Compen.  and  the  third  law,  ff.  TuteL 
et  ration,  distra.  Neither  would  they  give  retention  while  the  action  of  count 
and  reckoning  might  be  discussed  :  but  found  the  letters  orderly  proceeded ; 
the  said  Patrick  Keir,  charger,  and  person  substituted  in  the  father's  bond,  find- 
ing caution  tomakethe  sum  charged  for  forthcoming  to  the  said  Sir  William,  prout 
dejure.  And  my  mind  was,  that  if  it  had  been  disputed,  that  bond  could  not 
be  liable  to  any  sentence  given  against  the  father,  suppose  he  had  the  uplifting 
of  the  sum  during  his  lifetime ;  because  that  sum  was  provided,  by  the  substitu- 
tibni  to  umquhile  Patrick  Keir  his  child,  many  years  before  the  said  Patrick 
married  umquhile  James  Houstoune^s  sister,  and  long  before  the  said  James  died, 
and  his  said  sister  fell  to  be  heir-portioner  to  him ; — the  said  umquhile  Patrick, 
after  his  first  wife's  death,  providing  their  child,  who  is  now  charged,  to  the  sum 
charged  for,  as  lawful  administrator  to  him  ;  wherein  could  be  no  presumption 
of  fraud,-— this  alleged  debt  proceeding  upon  the  count  and  reckoning  not  being 
in  rerum  natura  many  years  thereafter,  as  if  the  father  had  taken  bond  for  a  sum 
to  himself  in  liferent,  and  to  his  son  in  fee:  Neither  could  Sir  William  be  igno«^ 
rant  how  he  had  given  this  bond*. 
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1650.    January  W.     William  Scot  against  James  Browi^. 

William  Scot,  having  right  to  the  escheat  of  Robert  Andersone,  as  also  being^ 
executor-creditor  to  him,  pursues  James  Brown,  merchant^  upon  intromission 
with  some  tuns  of  wine  taken  out  of  this  Robert's  cellar.  Where  it  was  excepted. 
That  he  cannot  be  liable  to  the  pursuit,  seeing  he  offers  to  prove  that  these 
wines  were  his  own,  and  bought  from  him  by  the '  said  Robert,  but,  not  being 
paid  for,  might  be  well  meddled  with  by  him,  especially  seeing  he  had  the  pro- 
vost's warrant.  To  the  which  it  was  replied.  That  the  said  Robert  beings  dead, 
who  coft  the  wine  and  transported  them  to  his  own  cellar,  the  said  James 
should  have  been  executor-creditor  to  him,  or  should  have  obtained  some  sen- 
tence, that  he  might  intromit  legally,  seeing  venditor  sequitur  fidem  emptoris 
quo€^  pretium  persolvendum^  nee  habet  uUam  in  rebus  venditis  hypotheeam. 
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1650.    January  W.    Marjorie  Wiohtman  against  Margaret  Hilstone. 

Margaret  Hilstone, — ^being  charged,  upon  her  bond,  by  Maijorie  Wightman, 
•—did  suspend  upon  a  reason  which  Hugh  M^Ronald,  having  married  her,  turns 
in  a  reduction  and  improbation,  upon  that.  The  bond  was  subscribed  by  the  said 
Margaret,  no  witnesses  being  present,  as  the  witnesses  thereafter  inserted  will 
declare ;  and  if  the  subscription,  for  the  verity  thereof,  should  be  referred  to  the 
said  Margaret  her  oath,  her  husband  doth  protest  in  the  contrary.  In  the  mean 
time  the  Lords  found  the  letters  orderly  proceeded* 
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1650.   January  \\.   Francis  Hepburne  of  Beanestoune  agaimt  Mr  Robert 

Lawder. 

In  the  foresaid  action  of  registration  by  Francis  Hepburne  of  Beanestoune 
against  Mr  Robert  Lawder,  who  had  renounced  to  be  heir ;  compeared  Eli* 
zabeth  Home,  his  father's  relict,  and  alleged.  That  he  could  not  be  holden  to 
renounce,  seeing  she  offered  her  to  prove,  that,  after  his  father's  decease,  he  en- 
tered in  his  dwelling  house,  and  not  only  put  her  to  a  comer,  but  also  staid  there- 
in three  or  four  months,  using  the  best  of  his  father's  moveables,  which  are 
esteemed  heirship ;  atque  ita  se  immiscuit ;  et  res  non  est  Integra^  But  it  was  an- 
swered, That,  the  judges  not  being  sitting  all  that  time,  and  his  father  having  a 
rich  stu(hr,  wherein  there  were  many  precious  things  ;.  he  came  there  to  preserve 
pthem]  from  his  step-mother's  fingers,  while  he  might  have  a  warrant  from  the 
judge  for  making  up  inventorv  of  the  same,  that  they  might  be  forthcoming  to 
all  parties  having  interest,  and  not  stolen  by  her :  pro  quibus  daretur  actio  Jurti^ 
et  non  rerum  amotarum^  solutojam  morte  matrimonio.  And  the  Lords  found  that 
intromission  did  not  hinder  him  to  renounce.  Page  157 • 


1650.    January  11.    George  Campbell  against  Andrew  Gray. 

In  the  suspension,  George  Campbell  against  Andrew  Gray,  for  363  rix-doUars, 
deponed  in  Janet  Gray  his  sister's  custody,  spouse  to  the  said  George,—- the 
Lords  found  tlie  letters  orderly  proceeded  j  notwithstanding  arrestment  al* 
leged  used  in  the  said  George  his  hand,  by  the  Master  of  Grray,  upon  a  de- 
pendence :  but  also  decerned  him  in  great  expenses,  propter  violatam  depodti 
religionem. 

Page  158. 


1650.     January  11.     Robert  Tailteour  against  Alexander  Arnote  <^ 

LocHRiOGE,  and  the  Laird  of  Rowalland. 

In  the  suspension  of  double  poinding  for  a  blood,  at  Robert  Tailyeour's  in- 
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9taoc6  agiaoat  Alexander  Amote  of  Locbrigge  and  the  Laird  of  Rowalland, 
the  Lords  did  not  respect  SO  years'  possession^  widi  the  clause  cum  curiis^  et  ea* 
rum  esitibus ;  in  rei^ect  the  Laird  of  Rowalland  his  superior  bad  these  lands 

within  hh  baronyj,  cum and  other  points  of  jurisdiction. — See  below. 
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1650«  January  11.  Alexander  Elphikgstouke  against  Lord  Elphingstoune. 

• 

In  the  action  pursued  by  Alexander  Elphingstoune  against  my  Lord  Elphing-. 
Stoune^  the  Lords  sustained  the  same,  upon  a  missiye  that  was  holograph,  aU  writ- 
tea  with  Mr  James  Elphingstoune  of  Barnes,  his  father^s,  hand  to  Gorden  of  KiL 
loch^  the  said  Alexander  his  mother's  brother )  both  for  stock  and  brocl^  as  the 
said  letters  brar*  becauye  the  holograph  was  proyen.  Neither  did  they  respect 
the  registrate  bonds  fiye  or  six  years  before,  and  produced  in  the  process,  be* 
catise  of  the  clause  m  tb6  foresaid  letter,  which  was  long  posterior ;  but  they  or* 
daiiftsd  the  said  Alexander  to  make  cession  thereof  in  fayours  of  the  said  Lord. 

Page  ISQ. 


1650.    January  11.    The  Laird  of  Cromlix  against  James  Ker. 

In  the  suspension  at  the  Lmrd  of  Cromlix  his  instance  against  James  Ker, 
the  Lords  found  the  letters  orderly  proceeded,  notwithstanding  the  decreets  ob« 
tained  against  lum  before  the  sheriff  of  Peartb»  upon  arrestments }  because  he 
ought  not  to  haye  made  payment ;  but,  in  respect  of  James  Ker's  arrestment, 
to  have  suspended  upon  a  double  pcnnding  j  wherein  all  parties'  rij^hts  might 
have  been  discussed,  and  the  decreets  being  produced,  sundry  nullities  might 
have  been  allied. 
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1650*    January  12.     Robert  Tailteour  against  Arnote  of  Lochrigge  and 

the  Laird  of  Rowalland. 

[See  page  464.] 

In  the  double  poinding  against  Amote  and  Rowalland,  Amote  alleges  now. 
That  he  is  infeft  cum  .  And  it  is  answered  by  Rowalland,  that  he  did  use 

the  attachment  first,  aad  ought  to  be  preferred,    ^ut  Amote  alleged  the  first 
decreet 

Page  160* 


1^0.    January  IS.  Spence  against  Dowglas. 

Ik  the  action  of  registration^  Spence  against  Dowglas,  where  the  execution  of 
the  summons  was  offered  to  be  improtveii  by  way  of  exception^  no  pther  being 

Nnn 
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proponed, — ^the  Lords  repelled  the  same,  reserving  action  of  improbationi  as 
accords  of  the  law.  Which  seems  to  have  been  proponed  for  preferring  of  some 
other  creditor,  such  an  exception  not  being  usual ;  or  because  tne  husband,  called 
for  his  interest,  desired  to  prolong  the  process,  that,  if  his  wife  should  die  me- 
dio tempore^  he  should  not  be  constituted  debtor. 

PagelGd. 


1650.    January  IS.    Mr  Andrew  Dicke  against  His  Brother^s  Relict.. 

In  the  action  between  Mr  Andrew  Dicke,  executor  confirmed  to  his  brother 
Lewis,  [and J  his  said  brother^s  relict ;  [she]]  craved  her  half  of  the  moveables ; 
and  that  he  would  instruct,  by  the  writs  in  his  hand,  upon  oath,  with  certifica- 
tion, and  make  payment  conform ;  she  finding  caution  to  make  fortlicoming  the 
whole,  for  payment  of  her  proportionable  part  of  any  debts  emergent,  where* 
unto  he  could  be  liable  as  executor ;  in  respect  he  could  not  instruct  what  was 
aughting  by  his  brother,  but  the  creditors  behoved  to  do  it  at  their  pleasure  ; 
which  caution  was  used  to  be  found  by  legators,  and  is  called,  in  the  civil  law^ 
cautio  Mticiana. 

Page  16L 


1650. '  January  15.    John         ■ against 


.  In  the  removing  at  John  his  instance,  of  certain  lands  in  the  Water 

of  Leith, — the  exception.  That  they  were  tenants  to  the  relict,  now,  of  umquhile 
David  Bell,  who  was  obliged,  by  contract  of  marriage,  to  infefl  her  in  these 
lands,  and  granted  a  procuratory  of  resignation  for  that  effect, — ^was  repelled^ 
being  proponed  against  a  compriser,  quia  ubi  nulla  sasina  ibi  nulla  terra  ;  but 
might  be  sustained  against  the  contractor's  heir ;  in  which  case  it  is  thought  that 
a  simple  contract  of  marriage  should  be  good  enough  for  a  woman's  conjunct^ 
fee,  without  a  seasine.     There  was  here  an  allegeance  proponed  also,  upon  a 

decreet  of  improbation  at  B of  the  Cottes*  instance  against  Bell,  where 

it  was  interlined,  and  some  name  blotted,,  which  the  Lords  thought  good  to  be 
conferred  with  the  register  and  warrants  of  process. 
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1650.    January  15.    Quintene  Kennedie  against  James  Browne. 

QuiNTENE  Kennedie  alleging  to  have  been  solicitated  to  come  from  Aberdeen 
over  the  water  to  Edinburgh,  by  James  Browne,  the  time  of  the  sickness,  for 
making  William  Porter's  testament ;  and  having  made  the  same,  and  moved  the 
testator  not  only  to  make  him  his  executor^  failyieing  his  own  daiJighter,  but  ahO| 
incase  she  survived,  to  leave  him  10,000  merks  of  legacy :  after  sundry  meetings 
with  the  said  James,  and  refusals  to  deliver  the  testament,  except  he  would 
give  him  the  tenth  part  of  his  legacy  procured  by  his  moyen,  at  the  least  more 
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than  ten  pieces,  which  he  had  offered  to  hiin ;  he,  having  delivered  the  testa- 
ment, ana  ffottea  fifteen  dollars  in  part  of  payment,  as  he  alleges, — ^pursues  the 
said  James  lor  the  ten  pieces,  upon  his  promise  before  the  commissaries,  and 
refers  to  his  oath  ;  who  depones  with  a  quality,  as  is  alleged  j  and  is  assoilyied» 
The  said  Quintene  intents  reduction,,  before  the  Lords  of  Session,  with« 
in  the  year ;  as  use  is,  and  ought  to  be,  of  commissaries'  decreets.  Yet  the 
Ix>rds  assoilyied  the  said  James,  and  ordained  £40  of  expenses  against  the 
pursuer,  being  a  member  of  the  house.  And  the  Earl  of  Cassells,  being  an  ex- 
traordinary Ixird  of  the  Session  for  the  time,  would  have  had  him  refunding  the 
fifteen  doUars  that  he  got,  witliu  fifteen  farther. 
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1650.    January  \5.    Subrari^rs  and  Down  ah  against  Mart  Gardines. 

Mart  Gardines,  as  executrix  to  her  husband,  Thomas  Binning,  being  pur- 
sued by  Surrariers  and  Downam,  merchants  of  Amsterdam,  for  the  pnce  of 
certain  wares  coft  by  him,  according  to  his  ticket ;  did  except^against  the  ticket 
That  it  did  not  design  the  writer's  name,  nor  was  subscribed  before  witnesses, 
according  to  our  law.  But  the  Lords  repelled  the  same,  in  respect  of  a  former 
practick,  wherein  the  custom  of  that  country  was  proven  to  be,  betwixt  mer- 
chant and  merchant,  without  such  solemnities.  Yea,  I  could  think,  that  she 
who  was  confirmed  executrix-creditrix  to  her  husband  for  implement  of  her 
contract  of  marriage,  should  not  be  preferred  to  strangers,  w1k>  know  not  such 
customs  as  ours  are  ;  dum  leqmmtur  Jidem  popularium  nostrorum* 
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1650.    January  15,    John  Achesone  against  Peter  Adamsoke. 

The  exhibition,  at  John  Achesone's  instance  against  Peter  Adamsone,  was  sus- 
tained to  be  proven  by  witnesses,  what  they  would  not  exhibit  of  their  own 
accord,  reserving  against  the  deliverer :  which  is  otherwise  in  ^ny  writ  deponed 
in  a  third  man's  hand,  wherein  the  depositary's  oath  is  only  receivable. 

Page  164. 


1650.    January  15.  Spekce  against  Millar. 

In  the  action,  Spence  against  Millar,  pursued  by  Spence»  relict  of  Archibald 
Wauchope,  as  executrix  dative  surrogated  ad  omissa  et  mala  appretiata^  as  her 
umquhile  husband  was,  for  the  goods  left  out  or  undervalued  in  umquhile  John 
Wauchope'i  testament  by  umquhile  Margaret  Liddell,  his  executrix  and  spouse, 
who  was  married  after  to  William  Millar,  and  which  William  Millar  is  confirmed 
executor  to  her :  decreet  was  given  against  him,  pro  interesse  ;  who  has  suspended 
upon  that  reason.  That  the  said  umquhile  Margaret  her  inventory  of  testament 
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IB  exhausted,  Wbereunta  it  i8  replied,  That  the  suspender,  MiUsr,  was  hcuph- 
Hor  foetus^  in  respect  that  he  got  all  her  goods  and  gear  ^hich  she  had  by  her 
iH'st  husband,  John  Wauchope.  To  the  which  it  is  answered.  That  she  could 
have  but  a  third  of  his  means,  and  the  same  very  little,  seeing  that  same  testa- 
ment is  ei&hausted  with  the  debts ;  so  she  could  not  itiake  her  second  husband 
'locupktior ;  likeas  her  testament  also  is  far  exhausted.  It  is  here  to  be  ad* 
verted,  That  the  foresaid  reply  of  locupletior  ought  not  to  have  been  proponed^ 
-as  I  think,  in  respect  the  charger's  title  ran  upon  another  grou&d  ^  that  was,  a 
^rrogation  of  exeoutry  ad  ondssa  et  male  appretiata.  But  it  seems  diey  have 
not  followed  out  the  probation  of  that  their  interest ;  but,  pursuing  Millar,  as 
executor  to  Margaret  Liddell,  who  was  executrix  to  John  Wauchope,  they  al- 
lege him  to  have  been  tutor  to  this  Wauchope's  brethren  and  sisters,  and  would 
make  him  countable  for  their  gear,  where  Millar  propones  them  to  have  been 
entertained  by  him. 
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1650.    January  15,    John  Doue  against  Edward  Drummond. 

9 

Ik  the  suspension  at  John  Doue  of  Arin  his  instance  against  Mr  Edward 
Drummond,  some  time  minister  of  Calendar,  at  Monteith;  charger,  for  six  bolls 
victual,  contained  in  the  decreet  of  the  plat  1618,  for  crop  16S9)  &c«  ;^-*the  rea* 
son  is,  that,  notwithstanding  the  said  decreet,  his  predecessor  gave  more  than 
three  bolls ;  and  respect  cannot  be  had  to  that  decreet,  where  the  Bishop  of  Dum- 
blane,  being  one  of  his  kirks,  provided  the  minister  serving  that  cure  to  twenty- 
four  bolls,  payable  for  the  teiud  of  that  town,  whereof  thir  lands  are  a  fourth 
part,  where  nought  was  due  but  twelve  bolls,  in  doubling  that  which  was  due 
upon  the  heritors,  who  were  not  called,  that  he  might  provide  the  minister  with 
less  deduction  and  prejudice  to  his  own  rent.  Which  the  Lords  did  sustain  ; 
yet  warned  him  to  go  before  the  cotbmittee  of  the  tdnds*. 
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16^0,   January  15,   Lord  Cardros  against  Wiuaam  Grahame  of  Gartmore. 

In  the  action,  my  Lord  Cardros  against  William  Grahame  of  Gartmore,— 
flie  Lords  thought  it  not  reascHiable  to  sustain  process  for  rental  bolls,  notwith- 
standing decreets  gotten  against  the  tenants,  except  it  could  be  instructed  by 
small  rentals ;  since  the  said  Grahame  offered  him  to  prove  a  tack,  set  for  sun- 
dry liferents,  before  any  interruption  by  inhibition ;  which  could  only  infer  Spuil- 
yie  or  wrongous  intromis^on  ^  but  no  interest  to  seek  rental-bolls,  which  they 
^were  never  in  use  to  pay. 
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1660.    JoMuxry  Iff.    John  FdR»»  of  Leslie  agcSmt  William  Law. 

In  the  suspension,  John  Forbes  of  Leslie  against  William  Law,  cedent  to  the 
Laird  of  Innes,-«-the  reason.  That  the  said  Laird  of  Innes  gave  bond  to  the  said 
John  Forbes  of  Leslie,  that  he  should  move  the  Master  of  Forbes  to  subscribe  a 
disposition  of  lands  made  by  Innes  to  him,  betwixt  and  a  certain  day  contained 
therein,  under  the  pain  of  5000  merks ;  which  he  opponed  by  way  of  compensa- 
tion ;-^the  which  reason,  albeit  it  was  replied  to  be  not  liquid,  and,  as  it  were, 
a  faiiyie  undeclared,  nevertheless  the  Lords  found  relevant,  in  so  far  as  to 
urge  t^e  charger  to  say  aiid  allege  the  condition  fulfilled. 
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1650.  January  16«  Margaret  Swintoune  agmnst  The  Lairo  of  Craigmillar. 


Margaret  Swintoi}ne,---«s  executrix  to  James  Nisbet,  her  husband,  who  had, 
from  umquhile  Robert  Prestoune  of  Craigmillar,  a  tack  of  Little  France,  set  to 
Mr  Gawine  Nisbet  and  the  said  James  during  their  lifetimes,— doth  pursue  this 
Laird  of  Craigmillar,  as  heir  to  his  father,  David  Prestoune,  who  was  heir^male 
to  the  said  Robert,  setter  of  the  tack ;  for  payment  of  the  duties^of  Little  France, 
from  1686  to  1644  inclusive.  It  was  excepted.  That  it  behoved  her  to  pursue 
the  executor  and  the  heir  of  line  of  umquhile  Robert  Prestoune,  by  wav  of  dis* 
cussion,  before  they  could  come  to  the  heir-male  or  of  tailyie,  according  to  the 
practick  ;  likeas  the  pursuer,  knowing  that  custom,  had  obtained  decreet  against 
the  heir  of  line,  but  had  used  no  execution  thereon.  Which  the  Lords  repelled, 
since  the  warrandice  of  the  tack  foresaid  was  most  proper  to  come  against  the 
heir*maie,  who  had.  succeeded  in  the  whole  estate  }  likeas  he  bad  uplifted  some 
of  thir  years'  duty  himself,  or  his  father.  *  As  also,  I  think  that  our  practick 
herein  ought  to  be  helped  in  favours  of  creditors ;  so  that,,  seeing  they  all  re- 

E resent,  the  defunct^s  creditors  ought  to  have  liberty  to  pursue  the  executor^ 
eir  of  line,  male,  tailyie,  or  provision,  and  especially  him  who  has  the  greatest 
benefit  by  the  defunct's  decease  ;*— let  the  payer,  who  is  distressed,  seek  his  relief 
of  whom  he  pleases,  according  to  the  order.  And  as  to  that  allegeance,— -bear- 
ing. That  the  said  umquhile  James  Nisbet  should  have  pursued  Mr  Gawine's  re- 
lict for  possession,  conibrm  to  his  tack ;  and  that  she  could  not  have  debarred 
him ;  since  Mr  Gawine  getting  tack  from  the  Laird  of  Qraigmillar  for  his  ser« 
vice,  and  putting  his  wife's  name  therein,— it  was  donatio  inter  virum  et  uxorem; 
which  was  revoked  tacitCj  the  said  Mr  Gawine  having  taken  a  posterior  tack  to 
himself  and  the  said  James;  and  the  said  James  had  prejudged  himself  in  not 
urging  the  said  relict  to  be  removed :  the  Lords  found  it  more  subtile  than  of 
any  force. 
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1650.    January  16.    The  Laird  of  Waristouke  against  RosERt  KiircAzm. 
The  Laird  of  Waristoune,  as  heir  generally  retoured  to  his  fatber»  having  dis^ 
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position  from  umquhile  John  Kincade,  in  Gogar»  who  had  infeft  his  father,— 
urged,  upon  the  msposition,  Robert  Kincade  lawfully  charged  to  enter  heir  to 
his  father,  to  enter  nimself  to  the  superiority,  that  he,  being  retoured  specially, 
might  hold  of  him ;  as  also,  craves  it  to  be  declared  against  the  Laird  of  Hiil- 
toune,  that  he  ougUt  to  hdd  of  him,  superior  to  the  said  Robert,  who  was  to 
lose  the  superiority,  if  he  did  not  enter.  And  this  is  the  order  in  such  a  case, 
when  the  immediate  superior  is  not  entered  himself;  since  the  special  retour 
should  bear  of  whom  noldeo,  that  the  precepts  of  the  Chancellary  may  pro- 
ceed thereon. 
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1650.  *  January  16.        Makcala  against  Scot. 

In  the  pursuit,  Makcala  against  Scot,  the  reason  of  suspension  proponed  by 
Scot,  That  she  was  clad  with  a  husband  when  she  gave  the  bond, — was  repelled 
as  irrelevant }  because  it  was  offered  to  be  proven  that  her  husband  was  sepa- 
rated from  her,  and  she  had  pursued  sundrv  actions  without  his  concourse,  where- 
in she  had  prevailed.  And  this  maxim  of  law, — ^That  a  woman  clad  witii  a  hus- 
band cannot  be  bound,— obtains  only  where  her  husband  may  suffer  prejudice 
if  she  should  contract  debt ;  or,  if  she  herself  should  be  prejudged  by  suDScribing 
of  bonds  with  her  husband,  reverentia  maritali. 
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1650.    January  I6.    The  Earl  of  Panmure  against  Sir  David  Cuxikghame. 

The  Earl  of  Panmure,  pursuing  Sir  David  Cuninghame,  dwelling  in  England ; 
—it  was  urged  by  the  defender.  That  it  might  be  expressed  in  the  decreet,  that 
the  same  should  have  only  execution  against  the  defender's  goods  in  Scotland. 
Which  the  Lords  found  not  necessary  to  be  adjected,'since  the  decreet  obtained 
in  Scotland  could  have  no  execution  ea^tra  territorium  ;  but  that  could  not  hin- 
der the  said  Earl  to  seek  his  own,  by  virtue  of  the  bond  foresaid,  either  through 
real  or  personal  execution,  as  the  Judge  there  should  find  mee^  after  the  pro- 
duction of  the  bond. 
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1650.    January  I6.    The  Colheughers  of  Carnetyne  against  Charuss  Pol- 

LOCKE. 

In  the  suspension  at  the  instance  of  the  Colheughers  of  Cametyne  against 
Charles  Pollocke,  who  had  charged  them,  upon  a  decreet  before  the  Lords,  by 
the  which  they  were  ordained  to  return  to  their  work,  reserving  hinc  inde,  for 
dafnage  and  interest  ;-^the  reason.  That  they,  being  poor  men,  and  many  in  fa- 
itiily,  were  necessitated,  as  destitute  of  work  and  wages,  to  provide  for  them- 
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selves,  having  taken  instruments  that  the  charger's  coal  could  not  be  wrought 
for  water ; — this  reason,  I  say,  was  not  found  relevant,  because  the  charger 
stands  bound  to  them  for  a  merk  ilk  day  that  they  sat  idle  in.  his  default ;  likeas, 
he  offers  him  to  prove,  that  when  they  took  instruments,  as  is  above  expressed^ 
so  he  took  instruments  also,  that  he  had  a  new  sink  ready  f^r  working,  which 
he  was  able  to  toom  out  or  draw  off  the  water  within  twenty-four  hours.  Nei- 
ther were  they  poor,  who  became  tacksmen  to  another  work^  and  gave  wages 
to  others,  whereby  they  strive  to  ruin  the  chargen  And  the  like  incident  of 
interruption,  by  the  ruin  of  a  sink,  failing  out  of  before,  they  did  not  leave  their 
work,  in  respect  of  the  mutual  bond,  but  wrought  on  till  this  time. 
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1650.    January  16.    Ma  George  Stratoune  against  Thomas  Thomson£» 

In  the  suspension  at  Mr  George  Stratoune's  instance  against  Thomas  Thom^* 
sone,  charing  for  2000  merks  upon  a  bond  made  to  his  wi^  and  him,  at  the  desire 
of  umquhile  James  Stratoune,  his  father ; — the  reason,  that  it  was  for  the  tocher 
due  to  the  said  Thomas,  and  that  he  had  discharged  to  the  said  umquhile  James 
his  contract  of  marriage,  and  all  that  he  could  crave,  and  so  coald  not  be  charged 
Upon  the  said  bond,  which  was  given  for  tocher ; — ^this  reason,  I  say,  the  Lords 
did  not  respect,  because  they  thought  that  the  said  James  could  not  be  of  so 
short  memory  but  he  knew  of  the  discharge :  and  yet,  being  to  provide  his 
bairns,  thought  that  of  conscience  he  ought  to  provide  likewise  payment  of  this 
2000  merks,  instead  of  the  tocher  discharged  without  payment  made;  or  be 
would  not  have  urged  his  son  to  give  such  a  bond,  and  so  burdened  him,  if  he 
had  not  thought  it  due^ 
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1650.    January  I7.    Littlejohne  against  J>ayid  Bailtie  and  Hislopf* 

In  the  suspension,  littlejohne  against  David  Bailyie  and  Hislope,  to  whom 
the  said  David  is  curator, — the  consigned  money  was  ordained  to  be  given  up 
to  the  said  David,  he  finding  a  second  cautioner,  by  him  who  was  found  in  the 
act  of  curatory,  for  the  suspender's  soverty;  especially  seeing  the  minor  was  out 
of  the  country,  who  should  grant  discharge  with  consent  only  of  his  curator. 
As  also,  the  nearest  of  kin  would  have  had  up  the  same  money  upon  caution» 
alleging  that  the  minor  was  dead. 
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1650*    January  VJ.    John  Hutchesone  against  > 

JoHK  Hutchesone,  pursuing  some  minors^  bairns  of  a  second  marriage,  as  heirs. 


47S  TOOKD.  I6ff0. 

of  prcmsian,  fbr  registration  of  a  bond  of  900  merks,-Hn8truct$  the  passive  titl% 
by  the  father's  contract  of  marrii^ ;  according  to  the  which  they  are  in  posses* 
sion  of  certain  lands ;  and  refers  to  their  oath,  in  so  far  as  shall  not  be  proven  by 
writ  But  the  Lords  found,  That  they  are  not  of  the  age  that  they  can  swear ; 
— -«ieither  is  their  tutor  holden  to  swear  for  them,  except  they  would  prove 
otherwise  them  to  be  heirs ;  and,  to  offer  to  prove  successors  to  their  Either  in 
iands,  as  use  is,  tittdo  lucrativo  post  contractum  debitum,  is  to  be  understood  cf 
heirs  of  line.  It  was  farther  excepted.  That  the  heirs  of  provision  could  not  be 
convened  while  the  heirs  of  line  were  discussed ;  as  was  alleged  before  in  the  pro- 
cess against  Craigmillar.  But  it  was  replied,  That,  in  so  small  a  matter,  the 
pursuer  miglit  spend  the  whole  sum  he  claimed  before  he  could  get  them  all  dis- 
cussed. And,  as  we  have  said  also  in  that  anent  Craigmillar,  the  practick  of  the 
country  would  be  corrected :  liberty  being  granted  to  the  creditor  to  pursue  any 
representing  the  defunct ;  reserving  to  them  their  relief,  by  discussing  amongst 
themselves  at  their  pleasure. 
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1650.    January  18.    William  Watsone  against  T.  and  A.  Haltburtouke. 

[^See  page  453.] 

In  the  process  at  Watsone's  instance  against  Halyburtounes^  as  intromitters 
with  the  goods  and  gear  of  umquhile  Andrew  Brand, — ^the  defenders  strove  to 
purge  their  vitious  intromission  by  the  gift  of  escheat  of  the  said  Andrew,  pur. 
chased  long  after ;  alleging,  That  they  could  not  be  called  as  intromitters  with 
the  goods  of  the  said  Andrew,  since  he  had  none  but  those  which  were  the  King^ 
incontinent  after  his  rebellion ;  the  letters  of  horning  bearing  expressly,  that  the 
escheat-goods  and  rebel's  moveables  should  be  incontinent  brought  after  the 
rebellion.  It  was  replied.  That  could  hardly  be  sustained,  before  gift  and  ge- 
neral  declarator,  in  prejudice  of  lawful  creditors ;  and  practicks  were  craved  to 
be  sought  out,  and  especially  anent  the  purging  of  vitious  intromission  by  such 
a  supervenient  title,  sundry  years  after  the  said  intromission. 
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1650.    Jamtary  18  and  22.    Ker  against  Sir  Thomas  Thomsonb. 

In  the  suspension,  Ker  against  Sir  Thomas  Thomsone, — the  reason  instructed 
by  the  tack,  alleging,  That  he  is  only  bound  for  so  many  bolls,  for  £8  the  boll, 
and  so  must  be  free  for  the  ^8,  quasi  electio  sit  debitoriSf — wa»  repelled,  and  the 
tenant  decerned  in  the  bolls ; — ^tlie  charger  condescending  how  many  he  had 
sold,  and  if  he  had  enough  in  his  barn-yard ;  as  if  the  tack  nad  said,  at  least  £8 
for  ilk  boll,  if  the  victual  should  come  never  so  cheap ;  the  same  being  to  be  paid 
for  the  lands  of  Dudingstoune. 
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1650.    January  22. 9nd  29*    The  Laird  of  Warwtoune  against  Robert  Kin- 
cade. 

The  Laird  of  Waristoune,— baving  disposition  from  utnquhile  John  Kincade, 
and  his  son  Robert,  of  their  lands  ofOver-Gogar^  to  be  holden  of  them,  and  ibo 
of  the  superior,— craves,  as  heir  to  his  father,  who  stood  infeft,  holding  of  the  said 
umquliile  John,  by  virt;ie  of  a  charge  against  the  said  Robert,  for  entering  to  the 
wpcriority  i-^tbe  said  laird  of  Waristoune,  I  say,  craves  a  declarator  against  the 
said  Robert,  to  bear  him  decerned  to  amit  the  superiority ;  and  liketme  the 
Laird  of  Haltoune  and  '  i  u  Achesone,  relict  of  umquhiie  Sir  Lewis  Law- 
4e^,  as  next  superiors,  to  receive  him  tenant  to  theqi  as  freely  as  uinqahile  Johif 
Kincade.  But  the  Lords  would  not  sustain  that  conclusion,  suppose  the  diBpo« 
sition  did  bear  to  infeft  by  double  infeflments ;  because  the  superior  to  the  said 
umquhiie  John  could  not  be  tied  to  receive  a  singular  successor,  but  the  heir 
only  of  his  tenant  and  vassal,  as  use  is,  by  precepts  out  of  the  chancellary,  and 
his  vassal  only,  through  his  losing  of  his  superiority,  and  that  for  his  lifetime. 
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1650.    January  23  and  24.    Halyburntone  against  Sympsoke, 

•       •  » 

In  the  suspension,  Halyburntone  against  Sympsone, — ^the  suspender,  havifig 
paid  the  most  part  of  a  bond,  as  two  discharges  did  bear*  thought  to  elude  the 
rest ;  proponing^  that  he  being  arrested  to  find  caution,  as  law  will,  by  produc- 
tion of  the  extract  of  the  bond  out  of  the  register,  whereupon  a  discharge  was 
written,  but  now  abstracted  j  which  he  offered  to  prove  by  the  bailie  and  ment' 
bra  curicBt  liiceas  this  extract  is  a  new  one.  But  it  was  cleared,  that  the  discharge 
of  £80  was  written  Upon  the  said  extract  $  but  he  being  not  content  therewith, 
neither  it  subscribed,  there  was  another  written  by  that  same  hand,  which  is 
the  last  of  the  two  produced,  and  subscribed  by  the  charger,  of  that  same  sum  ; 
which  hindered  not  him  to  charge  for  the  rest.  It  is  to  be  noted,  that  the  privi- 
lege  of  a  burgess  is  only  for  counts^  to  cause  a  stranger  answer  as  law  will, 
and  not  where  a  burgess  has  a  bondlbearing  registration* 
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Ifi^CK    January  23  nnd  9A».    FoRREfTER  agahist  Moyes* 

In  the  suspension,  Forrester  against  Moyes,  who  had  charged  Iritn  for  relief 
and  warrandice  of  the  delivery  of  sixteen  score  ells  of  cloth  belonging  to  For- 
rester's  son,  who  died  in  the  ^ickfiees  $-*-4be  Lords  sustained  the  reason,  that 
he  had  not  called  him  to  the  distress,  by  the  confirmation  of  another  son,  brother 
to  the  deAinct  j  specially  where  tbe  father,^  as  soon  as  he  got  wit,  reduced  that 
other  confirmation,  and  produced  the  decreet  for  his  relief,  wbo  now  chaises ; 
and  vet  the  suspender,  being  nominated  executor  for  the  use  of  the  defunct's 
brethren  and  sisters,  his  own  bairns,  did  mlsken  that  nomination,  wliich  made 
mention  expressly  of  the  cloth  foresaid,  and  took  a  dative»  omitting  to  confirm 
the  same.  ^fl^  177. 
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16^0.    January  2S  and  9At.    Whittinghame  against  HateliIs. 

Ik  the  suspension^  Whittinghame  against  Hatelie,  the  reason  bearing,  that  the 
chareer  had  disponed  and  assigned  the  1000  merks  contsdned  in  the  decreet,  was 
not  round  relevant,  suppose  that  yearly  rent  disponed  indefinite,  not  determin* 
ating  the  time  from  the  which  the  said  disposition  should  begin }  because,  long 
before  the  said  disposition,  the  charger,  as  executrix-creditrix,  had  confirmed 
die  household  gear,  and  meddled  with  the  same  for  payment  of  that  year.  And 
&r  less  did  the  reason,  upon  the  foresaid  meddling  or  intromitting,  elide  the 
second  part  of  the  charge,  which  was  for  satisfaction  lo  her  of  her  cautionary ; 
since  that  intromission  paid  the  other  sum.  So  the  letters  were  found  orderly 
proceeded  upon  the  decreet  against  the  tenants  of  Whittinghame ;  who  alleged, 
also,  that  they  had  paid  to  a  factor :  but  that  wa&  premature,  before  the  time  of 
payment,  and  afler  the  decease  of  the  constituent  i  quod  non  jure  factum^  qtda^ 
mortuo  mandatore^  expirat  mandatum^ 
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1650.    January  23  and  94.    Ltlljb  against  Tailteoub^ 

In  the  suspension,  Lylle  against  Tailyeour,  suppose  for  a  small  sum,  the  Lords 
would  hear  the  reduction  depending  in  their  own  presence ;  because  it  was 
alleged,  in  the  reason,  That  the  said  bond  was  given  for  redemption  of  a  disposi- 
tion  made  foolishly  by  the  said  Lylle's  brother's  son  [of]  his  succession  to  the  said 
Lylle,  who  was  yet  living,  quod  est  contra  bdnos  mores^  and  inhibited  by  all  law ; 
the  which  cause  is  contained  in  the  bond  itself. 
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1650.     January  9,3  and  24.     Cairnecross  and  Menteith  against  Livings- 

TOUNE. 

In  the  action  for  maills  and  duties  by  Cairnecross  and  Menteith  against 
Livingstoune,  the  exception,  upon  the  defender's  infefhnent,  was  taken  away  by 
k  repty  founded  upon  a  decreet  of  reduction,  es  capite  inhibitionis,  before  the 
pursuer  did  comprise,  and  was  infef): :.  notwithstanding  it  was  duplied.  That  the 
defender  had  reauction  depending  of  that  decreet,  reductive  ;  alleging,  that  the 
bond  whereupon  the  inhibition  had  followed  was  satisfied. 
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1650.    January  23  and  24.    The  Master  of  Gray  against  Hoggishtairde. 
In  the  action  for  payment,  the  Master  of  Gray  against  Hoggishyairde,  the 
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defender  was  ordained  to  lift  some  monies  that  he  had  consigned  in  a  suspension 
against  the  Master's  father  ^  upon  reasons,  for  the  greater  part  of  the'  sum  not 
consigned,  very  ill  instructed,  and  also  irrelevant ;  as  did  appear,  when  he  could 
object  nothing  in  this  action  why  the  greater  part  should  not  likewise  be  paid. 
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1650.    January  23  and  24.    Ker  against  Hepburne  and 

'  In  the  suspension,  Ker  of  ■  '  ■■  acainst  Hepbume  and  Ker,  who  had  both 
obtained  decreet  for  making  an  arrested  sum.  forthcoming ;  after  long  strife  upon 
diligence  betwixt  them,  the  Lords  decerned  the  suspender  to  pay  both  the  sums, 
notwithstanding  he  had  confessed,  before  the  Lords,  but  a  smaU  sum  j  because 
1000  merks  being  arrested  and  called  to  be  made  forthcoming  before  the  cott- 
missaiT  of  Peebles,  he  did  not  come  and  depone,  but  proponed  another  ezicep- 
tipn  or  payment  of  the  debt  wherefore  arrestment  was  usea.;  and  80»  havii^  suo- 
cumbed,  was  liable  in  the  whole  sum  arrested. 
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1650.     January  24  and  25.     Margaret  Home,  Donatar  to  3omi  HoifE^e 
Escheat,  against  Mr  Alexander  Home  and  Johk.  Bunnark.   .       . 

Ik  the  action  of  count  and  reckoning  at  the  instance  of  Maigaret  Home,  do- 
natar to  umquhiie  John  Home  his  escheat,  against  Mr  Alexander  Home  and 
John  Bonnar,  it  was  excepted  upon  an  absolvitor ;  this  pursuit  being  inter  eas^ 
deth  persanas  super  eadem  re  et  eodem  modo  agendi.  It  was  not  sustained,  in 
respect  that,  in  that  first  process,  some  things  were  craved,  and,  being  referred 
to  their  oath,  that  process  was  abstracted,  and  alleged  lost  by  the  clerk,  and  a 
new  summons  doubled  off  the  signet  by  the  defenders ;  whereupon  they  offered 
to  give  their  oath,  and  are  noted  thereupon  to  have  given  the  same,  as  also  the 
pursuer  to  have  resiled.  But  diis  process  is  of  count  and  reckoning  even,  re- 
sulting off  the  others,  wherein  the  defenders  were  general. 
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1650;    January  24  and  25.    Muschet  against  Gib% 

In  the  process,  Muschet  against  Gib,  the  defender,'  having  proponed  a  *  *  % 
alleging  payment  made  first  by  one,  whose  declaration  the  pursuer  did  purchase 
id  the  contrary,  and  then  by  another,*— the  Lords  put  a  great  penalty  upon  the 
defender  if  he  should  succumb. 
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teso.    Miuitrif  M  and  95,    DuM»A».t^umsfUAr* 

Ik  thtt  swnientiDf^  Dumbftr  qgidoBt  Hay,  the  Lords  found  the  commissary  of 
MiufMtye'B  decreet  scarce  well  instructed  in  the  title  passhi^  nor  yet  well 
proven }  and  so  turned  the  same  in  a  libel,  to  be  disputed  again. 
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\990;     Jlmiary  84  und  §5.     Wtluau  Gujo^  Wg^klU  Qbaht  of  Bauan^ 

]UIXOCtl« 

In  the  sospeMttOQ,  William  Grant  against  Grant  <^BaIlandidloch»  the  decreet. 
¥ff ^m^titig  wab  Bostained,  in  respect  of  the  irife^s  seasine,  who  had  b€«n  infeft 
by  hefc  utnquhile  lunbaod  kituUu  mturhmmh  m  is-  alleged }  aunpose  her  sfid 
uiimfM\«  hmAandt  lUion  a  redemption  of  the  half  of  the  lands»  had  renounced 
the  same,  even  that  half  wherein  she  was  infeft,  but  without  her  consent.  AI* 
l^ed  liiMxvise,  That  the  renunciation  was  nuU,  as  not  being  r^;btrate  debito 
tempore:  But  the  Lords  would  have  the  contract  of  marriage  to  be  produced^ 
and  her  to  say  for  what  reason  of  her  interest  she  can  object  that  nulli1v»  seeing 
the  said  William  was  not  obliged  to  ken  her,  but  to  redeem  from  her  nusbandt 
to  wfaiim  it  Was  wadset :  and  farther^  it  being  amount  them  donatio  inter  viruM 
et  uxorem,  tadte  revoeatdjiiit  by  the  redemption  aim  renundatiop. 
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SIR  JOHN  GILMOUR  OF  CRAIGMILLER. 


1661.    Jultf.        The  Laird  of  Nibdrie  agamst  John  Boyd; 

The  Laird  of  Nlddrie  having  eiven  a  bond  of  7OOO  merks  to  umquhile  ' 
Edmonstoun  of  Wolmett,  which  truly  was  given  for  James  Raith  of  Edmon- 
stoun,  for  satis&ction  and  assythment  of  the  mutilation  of  Wolmett's  hand, 
which  Edmonstoun  had  cut  off;,  and  this  bond,  with  a  letter  of  slains,  being 
consigned  in  the  Marquis  of  Argyle^s  hand,  they  were  both  lost ;  whereupon  the 
tenor  of  the  bond  was  made  up  and  proven^  This  bond  was  assigned  oy  this 
Wolmett  to  John  Boyd,  mercnant;  and  Niddrie,  having  raised  a  multiple- 
poinding  against  Wolmett,  John  Boyd,  and  Jean  Douglass,  relict  of  old  Wolmett, 
and  David  Cuninghame»  now  her  husband  ^  it  was  alleged,  in  the  reason  of  sus- 
pension. That  the  money  could  not  be  paid,  because  there  was  no  letter  of 
slains  granted  to  Edmonstoun  by  this  Wolmett,  and  by  the  relict  and  the  rest 
of  the  children,  but  only  by  this  Wolmett,  as  heir.  It  was  answered.  That  the 
letter  of  slains  by  the  heir  was  sufficient,  in  a  matter  of  mutilation  ;  seeing  the 
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relict  had  no  loss  thereby,  nor  the  rest  of  the  children :  especiallpr  seeing  it  was 
notour  that  a  letter  of  slains  was  granted  by  the  defunct,  consigned  and  left, 
and  that  the  bond  was  heritably  granted  and  made  to  the  defunct,  to  whom  this 
Wolmett  is  heir,  and  so  only  pertaining  to  him  as  heir.  The  Lords  repelled  the 
reason  of  suspension  in  respect  of  the  answer ;  m  prtesentia.'^It  was  alleged  by 
the  relict  ana  her  husband.  That  they  ought  to  be  preferred  to  the  assignee ; 
because,  the  mother  being  tutrix  to  her  son,  she  had  a  process  depending  against 
him  for  tutor  counts,  wherein  divers  articles  are  found  relevant,  more  than  to 
exhaust  that  sum  ;  and,-  upon  the  said  process,  an  arrestment  was  used,  before 
the  assignation  made  to  John  Boyd,  it  was  answered,  Imo.  That  Uie  arrest* 
ment  being  upon  a  dependance  only,  is  loosed.  2do.  The  assignation  is  for  an 
onerous  cause ;  whereupon  the  assignee  having  charged,  and  the  suspension  be* 
ing  now  ready  to  be  discussed,  is  preferable  to  an  arrester,  whereupon  nothing 
can  follow  so  long  as  the  principal  cause  is  undetermined  ;  and,  though  there 
may  be  sundry  articles  past,  non  constat  what  the  event  of  this  process  may  be ; 
and  so,  the  assignation  being  made  to  a  creditor,  who,  if  he  haa  not  gotten  the 
assignation,  would  have  arrested,  and  pursued  to  make  the  sums  forthcoming, 
the  assignee  can  be  in  no  worse  case  than  if  he  had  arrested  at  the  same  time 
when  he  got  the  assignation,  in  which  case  he  would  have  been  preferred,  not- 
withstanding of  a  prior  arrestment  upon  the  dependance.  The  £ords  preferred 
the  assignee.    In  prcesentia^ 
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1662.    January  15.    Nicol  Harpek  against  Colonel  Hom£« 

NicoL  Harper  pursues  Colonel  Home,  brother  to  the  deceased  Alexander 
Home  of  Plenderguest,  as  behaving  himself  as  heir  to  him,  and  successor  to  him 
titulo  lucrativo ;  in  so  far  as  he  intromits  with  the  mails  and  duties  of  the  lands 
of  Plenderguest,  wherein  his  said  deceased  brother  died  infeft.  It  was  alleged 
by  the  defender.  That  he  bruiked  by  a  right  from  William  Home  of'  Linthil, 
who  was  infeft  in  the  property  by  the  said  Alexander.  It  was  answered,  and 
offered  to  be  proven.  That  linthil's  right  and  infefhnent  was  to  the  behoof  of 
the  excipient,  and  so  in  the  same  condition  as  if  the  right  had  been  immediately 
granted  to  the  excipient  by  hi^  daid  deceased  iHTolJier ;  in  which  case  be  would 
have  necessarily  been  successor  hhUo  hfcratioo.  It  was  duplied,  That  diofQgfa 
Linthil'a  right  was  to  the  behoof  of  the  exdpient,  yet  it  cannot  infer,  against 
him,  gestionem  pro  kosredc ;  seeing  his  brother  was  legally  denuded,  and  that 
gestio  imports  animum  adeunii  or  intromittendi  pro  fuerede.  Neidier  can  s 
right  from  a  mediate  person,  derived  to  him,  make  htm  caccessor  titulo  lucra- 
tivo to  his  brother ;  because, .  in  our  law,  sudi  a  succession  is  only  sustained 
against  a  person  who  is  alioqui  mccessurus^  as  he  who  ptwdpit  hmrediUOem  ; 
but)  when  a  light  made  to  a  strangec  is  derived  to  an  apparent  heir,  his  taking 
thereof  ttannot  be  said  to  be  prceceptio  hcereditatisj  the  heritage  being  in  the 
person  of  him  to  whom  he  could  not  be  heir.  The  Lords  assoilyied  the  defender 
from  the  passive  titles ;  but  found  the  right  made  to  the  defender  made  him 
liable  to  the  debt,  according  to  his  intromissions  bygone,  and  in  time  coming. 

No.  19,  Page  15. 
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1662.    Jtme^    William  Baillie  against  The  Heir  and  Executor  of  John 

Jamison. 

Bt  a  ijiinute  of  contract,  betwixt  William  Baillie  and  umquhile  John  Jamison, 
William  is  obliged  to  dispone  a  tenement  of  land  to  the  said  John,  his  heirs  and 
assignees  ;  for  which,  John  obliged  himself,  his  heirs  and  executors,  to  pay  to 
William  3300  merksi  The  said  William  pursues  the  relict  as  executrix,  and  the 
heir  of  the  said  umquhile  John,  for  payment  of  the  price.  It  was  alleged  by  the 
relict,  That  she  and  her  child,  the  tieir,  were  willing  to  pay  the  money  upon  a 
disposition  of  the  land  to  her  in  liferent,  and  to  the  heir  in  fee ;  and  the  reason 
why  she  should  be  liferenter  is,  that  the  price  being  the  greatest  part  of  her  bus* 
band's  estate,  and  lying  moveable  by  him;  she  would  have  had  the  third  part 
thereof  as  relict,  if  her  husband  had  not  been  obliged  to  pay  the  same  as  the 
price  of  the  lands  :  her  liferent  thereof  i^  scarce  a  recompense  for  loss  of  her 
third.  It  was  answered.  That  the  allegeance  is  not  relevant  hoc  loco,  but  she 
may  agere  against  the  heir.  The  Lords  found  the  allegeance  not  relevant  hoc 
hcOy  and  inclined  to  think,  that,  if  she  were  pursuing  the  heir,  she  should  only 
have  a  terce  of  the  land,  just  as  if  her  husband  had  been  infeflt  therein. 

No.  42,  Page  31. 


1662.    July.    The  Master  of  Gray  against  Stephen  Bruntfield. 

Robert  Stewart,  provost  of  Linlithgow,  in  anno  1624,  gives  bond  to  Alexan- 
der Glen  for  £151  j  which  was  assigned  to  umquhile  William  Gray,  merchant; 
and  transferred  by  the  Master  of  Gray,  as  his  executor,  to  Stephen  Bruntfield  ; 
who  having  pursued  Robert  before  the  English  Judges,  there  was  a  defence 
proponed,  viz.  That  Alexander  Glen,  the  creditor,  being  debtor  to  umquhile 
Alexander  ReM,  goldsmith,  the  said  Alexander  Reid  did  arrest  the  said  sum  in 
the  hands  of  the  said  Robert  Stewart,  and  thereupon  recovered  sentence  against 
him,  the  said  Alexander  Glen  being  called,  and  that  long  before  the  assignation 
made  to  the  said  umquhile  William  Gray,  at  least  after  the  intimation  ;  which 
defence  was  found  relevant.  And  now  the  said  Stephen  Bruntfield  raises  a  re- 
view, and  alleges.  He  got  wrong  by  sustaining  the  foresaid  defence,  and  not  be- 
ing relevant,  unless  the  defender  had  also  alleged  payment ;  and  that  sentence 
being  obtained  against  the  said  Robert  Stewart,  he  ought  to  have  suspended 
upon  double  poinding.  It  was  answered.  That  the  defence  was  justly  found  re- 
levant, and  the  English  Judges  did  no  wrong ;  because.  Glen  being  clearly  de- 
nuded by  the  said  sentence  recovered  against  him,  at  the  instance  of  Reid,  and 
the  defender  constituted  debtor  thereby,  it  clearly  excludes  any  posterior  right 
made  by  Glen  ;  especially  considering,  that  now,  after  so  long  time,  the  defend- 
er has  truly  lost  his  discharge  granted  to  him  by  Reid ;  and  so  it  were  most 
unjust  he  should  be  troubled  by  a  party  who  has  no  right :  and  though,  often- 
times, sentences  prior  and  posterior,  or  assignations,  are  all  suspended  by  the 
debtor  against  whom  the  same  are  recovered ;  yet,  where  the  sentence  is  not 
only  recovered  against  the  party  in  whose  hands  the  sum  is  arrested,  but  also 
against  the  debtor^  for  his  interest,  there  is,  in  this  case,  no  necessity  of  a 
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double  poinding  against  a  person  having  right  from  the  debtor  post  sententiam. 
The  Lords  sutained  the  decreet,  and  found,  that  the  defence  was  not  unjustlj 
sustained. 

No.  48,  Page  35. 


1662*    Jultf.    James  Lockhart  against  Alexander  Kennedy. 

In  a  removing,  pursued  at  the  instance  of  Alexander  Kennedy  against  his 
tenants,  compearea  James  Lockhart ;  who  alleged.  There  can  be  no  process 
upon  the  pursuer's  mfeilment,  because,  it  being  a  seasine  of  lands  within  the 
town  of  Air,  it  ought  to  have  been  given  by  one  of  the  bailies  and  town-clerk ; 
whereas  it  is  given  by  the  Sheriff  and  Sherin-clerk,  by  a  commission  from  the 
English  Judges,  who  had  no  power.  2.  It  is  given  by  a  precept  of  cUtre  constat, 
whereas  it  should  have  been  given  upon  a  retour,  or  upon  a  cognition  of  sworn 
neighbours.  It  was  answered.  That,  the  time  of  this  infeflment,  there  was  no 
magistracy  in  Air,  nor  bailies,  in  regard  they  refused  the  tender,  and  conse* 
quently  the  Judges  might  very  well  commission  ate  the  Sheriffs.  And  as  to  the 
2d,  it  was  answered.  That  as  the  bailies  might  have  entered  an  apparent  heir  by 
hasp  and  staple,  without  service  or  cognition,  so  as  well  by  a  precept  of  clare 
constat.    The  Lords  repelled  the  allegeances. 

No.  51,  Page  S6. 


1662.    July.    Thomas  Leitchfield  against  Charles  Pott. 

Thomas  Leitchfield,  Englishman^  pursues  Charles  Pott,  in  Kelso,  for  £47 
sterling,  as  the  price  of  two  hogsheads  of  canary  and  two  hogsheads  of  French 
wine,  sent  by  the  said  Thomas  to  him,  conform  to  his  two  missive  letters  to  the 
pursuer  for  that  effect.  It  was  alleged,  Absolvitor,  Because  the  first  missive  let- 
ter directed  the  pursuer  to  send  the  best  canary  and  best  French  wine ;  whereas 
it  was  offered  to  be  proven.  That  the  canary  was  most  insufficient,  spoiled  nuu 
laga ;  and  the  Frencn  wine  was  old  spoiled  claret ;  and  that  the  deiender  did 
write  to  the  pursuer  of  the  insufficiency  thereof,  and  desired  them  to  be  taken 
back  by  him.  It  was  answered.  That  the  defender  should  have,  immediately 
after  his  receipt  thereof,  sent  and  intimated  the  same  to  the  pursuer,  and  requir* 
ed  him,  by  way  of  instrument,  to  receive  the  same  under  protestation }  vwhereas^ 
on  the  contrary,  he  did,  notwithstanding  of  his  letter  sent  to  the  pursuer,  sdl 
and  dispose  thereupon  j  and,  after  the  receipt  of  the  wine,  he,  by  his  second  let> 
ter,  desired  the  pursuer  to  send  him  more.  It  was  replied,  There  was  no  ne- 
cessity of  a  notary  and  instrument :  seeing,  by  the  first  letter,  he  desired  the  pur- 
suer to  send  him  special  good  wine ;  and  by  the  other  letter  he  told  him  of  the 
insufficiency  of  the  first :  and  though,  by  a  second  letter,  he  did  write  for  mori^ 
that  letter  was  sent  within  a  few  days  after  the  first  wine  came ;  at  which  time^ 
being  troubled  with  the  carriage,  it  was  not  ready  to  pierce ;  nor  could  it  be 
known  whether  it  had  been  good  or  bad  wine,  till  after  many  months  that  the 
pursuer  had  refused  to  take  away  the  wine.    Neither  did  the  defender  dispose 
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upon  the  wines  till  many  months  after  the  pursuer  had  refused  to  take  away  the 
wine ;  and  then  he  sold  it  at  a  small  rate  and  avail,  lest  it  should  altogether 
perish.  The  l^rds,  before  answer,  ordained  the  pursuer  to  adduce  witnesses 
for  proving  the  sufficiency  of  the  wines  when  they  were  sent  from  Leith,  and 
that  he  sold  of  that  same  wine  to  others  as  sufficient,  and  for  what  price ;  and 
ordained  the  defender  to  adduce  witnesses  for  proving  the  condition  of  the  wine 
when  it  came  from  Leith  to  Kelso,  and  when  it  was  settled  and  sold. 

No.  53,  Page  37. 


1662.    December.    Sir  Andrew  Dick  against  James  Baix^lie. 

Sir  Andrew  Dick  pursues  James  Baillie,  compriser  of  certain  lands  in  Orkney 

Eertaining  to  Sir  Andrew,  to  hear  and  see  it  found,  that  James  was  satisfied  by 
is  intromissions  within  the  legal ;  and  produced  a  rental  according  to  certain 
tacks  set  to  the  tenants,  wherewith  James  intromitted,  or  should  have  intromit- 
ted,  and  be  countable  conform  to  the  tacks,  he  having  meddled  at  least  wifii 
some  of  the  duties  from  the  tenants.  It  was  answered.  That  if  any  tacks  were 
set  to  the  tenants,  they  were  for  such  duties  as  the  tenants  were  not  able  to  pay ; 
and  what  he  de  facto  intromitted  with,  was  all  the  lands  were  worth,  and  paid 
before  the  tacks ;  at  least,  if  they  had  been  forced  to  pay  greater  duties,  the 
lands  would  have  been  casten  waste.  It  was  replied.  That  a  compriser  once 
meddling  with  the  tenants,  cannot  give  down  of  the  rents  payable  by  the  tenants 
at  tilie  time  of  bis  entry.  The  Lords  ordained  a  commission  to  be  du-ected  to  ex- 
amine  the  payment  made,  by  the  tenants,  the  years  preceding  the  tacks ;  and  what 
condition  they  were  in,  the  time  of  the  compriser's  entry  j  and  whether  th^y 
might  have  been  able  to  ke^  the  lands,  if  they  had  been  distressed  for  the  fuU 
duties  contained  in  the  tacks ;  and,  if  the  lands  could  have  been  made  tenant-stedj 
if  these  tenants  had  been  removed* 

No.«7,  Pagre41, 


1663.    January  8.    Catharin  Dumbar  against  Robert  Graham. 

Robert  Dumbar  of  Windiesheills,  and  Janet  Baxter  his  spouse,  being  addebted 
to  Catharin  Dumbar  in  a  certain  sum,  Catharin  caused  arrest  another  sum  in 
the  hands  of  William  Ramsay,  as  debtor  to  the  said  Janet  Baxter  and  her  said  hus- 
band jt^re  mariti  ;  whereupon  a  process  was  intented  before  the  Lords  of  Council 
and  Session  for  making  the  sum  arrested  furthcoming.  Afl:er  the  first  arrest- 
ment, divers  weeks,  Robert  Graham,  merchant,  arrests  ai)d  pursues  a  furdicom- 
ing  before  the  bailies  ci  Leith,  and  obtains  sentence,  whereupon  William  Ram- 
sav  raises  suspension  of  multinlepoinding.  It  was  alleged  for  the  first  arrester. 
That  she  should  be  preferreo,  notwithstanding  of  the  second  arrestment  and 
sentence,  in  regar.d  or  her  prior  diligence ;  and  that  nothing  done  in  the  second 
process  could  prejudge^  the  first  arrestment,  and  dependence  of  furthcoming 
thereupon,  the  first  arrester  having  done  what  she  could.  The  Lords  preferred 
liie  first  Arrester.  * 

No.  59,  Page  43. 
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1663.    January  21.    William  Yeaman  against  Mr  Pateick  Oliphant. 

There  being  a  process,  pursued  at  the  instance  of  William  Yeaman,  advo* 
cate,  against  Mr  Patrick  Oliphant,  advocate,  for  the  maills  and  duties  of  the 
lands  of  Newtoun  ;— it  was  alleged,  That  the  defender  should  be  assoilyied,  be- 
cause  he  bruiked  the  lands  by  gift  and  infeftment  of  forefaulture  under  the  Great 
Seal,  through  being  of  Sir  James  Oliphant  declared  fugitive  in  a  criminal  court, 
or  denounced  rebel,  not  only  for  matricide,  having  killed  his  mother,  but  for 
murder  under  trust,  having  killed  her  under  trust.  It  was  answered.  That,  by 
the  Act  of  Parliament  against  parricide,  the  parricide's  heritable  estate  is  de- 
clared to  pertain  to  the  collateral  and  next  heir,  excluding  only  himself  and  his 
heirs  in  linea  recta.  2.  Though  murder  under  trust  was  libelled,  yet  it  was  not 
proven,  nor  was  the  parricide  cited  to  compear  before  the  justices  under  any 
higher  pain  than  the  pain  of  horning,  and  not  under  the  pain  of  treason :  and  on- 
ly his  moveables,  by  the  act  of  adjournal,  were  ordained  to  be  escheat ;  and 
therefore  his  heritable  estate  could  not  fall,  nor  belong  to  the  king,  by  any  such 
determination  or  act  of  the  justice-*court ;  and  the  infeftment  under  the  Great 
Seal  is  obtained  periculo  impetrantis.  The  Lords  repelled  the  allegeance  in  re- 
spect of  the  answer. — In  prcesentia. 

No.  69,  Page  51. 


1663.    January  28.    The  Bailie  of  the  Reoalitt  of  Glasgow  4igmnst  Johk 

Bogle. 

« 

In  a  suspension,  raised  at  the  instance  of  John  Bogle  and  William  Mader, 
against  the  bailie  of  the  regality  of  Glasgow,  of  a  decreet,  whereby  the  said 
bailie  had  fined  them  in  £100,  for  a  riot,  committed  in  the  kirk  on  Sunday; — 
it  was  found,  That  the  fine  was  not  exorbitant,  in  regard  of  the  fault  \  and  that 
the  bailie  of  the  regality  might  lawfully  fine  for  that  sum,  as  well  as  any  other 
judicatory  whatsoever. 

No.  77>  Pogc  57. 


1663.    February.    Alexander  Fraser  of  Philorth  against  Lord  Frazer. 

The  deceased  Sir  Alexander  Frazer  of  Philorth  dispones  to  Alexander  Frazer 
of  Durris,  in  liferent,  and  Robert  his  son,  in  fee,  the  lands  of  Caimbulge  and 
others,  with  this  express  provision,  that,  during  the  life  of  Philorth  and  old  Dur« 
ris  together,  it  should  not  be  lawful  to  young  Durris  to  dispone  the  lands  to  any 
person  whatsoever,  under  the  pain  of  £10,000  j^ro  damno  et  interesse  ea  pacta 
convento  ;  and  if,  after  their  death,  he  should  be  content  to  sell  the  lands,  he 
should  make  the  first  offer  thereof  to  Sir  Alexander's  heir-male,  or  any  other 
person  he  should  design,  bearing  the  name  and  arms  of  Frazer,  for  £38,000 ; 
and,  in  case  of  their  refusal,  to  some  other  person  substituted  successive^  of 
whom  Amirew  Frazer  of  Staniewood  was  one.   This  disposition^  by  way  of  con- 
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tracts  was  dated  anno  1625»  and  thereupon  inhibition  served  at  Sir  Alexander's 
instance  against  young  Durris.  Sir  Alexander  assigns  his  eye,  Alexander 
Fraser,  now  of  PhUorlS,  thereto :  who  intents  reduction  of  the  right  made  by 
young  Durris  to  Staniewood,  (and  in  the  reduction  he  calls  the  apparent  heir  of 
Durris,  and  this  Lord  Frazer  apparent  heir  to  Staniewood  ;)  and  tnat  in  so  far  as 
the  s&nie  doth  concern  the  clause  anent  the  payment  of  the  sum  of  £10,000. 
It  was  alleged  for  the  defender,  Absolvitor,  because  the  sum  is  moveable,  and 
cannot  pertain  to  the  pursuer  as  assignee,  because  the  defender  or  his  grand- 
father has  right  thereto  from  ■  Forbes  of ,.donatar  to  the  escheat 

of  the  said  Sir  Alexander ;  and  which  escheat  is  declared,  and  his  sum,  per  eX" 
pressum^  declared  to  belong  to  the  donatar ;  Sir  Alexander  also  compearing. 
It  was  answered^  That  the  decreet  could  not  militate  against  this  pursuer,  on 
this  head,<— -That  the  grandfather  was  debarred  by  homing,  and  thereby  impeded 
to  propone  his  defences  ;  which  could  never  have  prejudged  the  rebel  himself,  if 
he  had  been  thereafter  relaxed ;  muUo  minus  his  oye,  who  pursues  as  having  right : 
and  if  his  grandfather  had  been  heard,  he  had  this  defence  to  propone,  from 
which  he  was  maliciously  debarred,  viz.  the  sum  is  heritable,  and  cannot  fall  un« 
der  the  compass  of  the  single  escheat,  because  it  is  payable  intuitu  of  an  heri- 
table disposition  made  of  an  estate,  and,  in  effect,  as  a  part  of  the  full  avail  and 
price  pro  demrno  et  interesse ;  the  estate  being  the  ancient  fortune  and  chief 
house  of  Philorth,  sold  far  within  the  avail  to  Durris,  being  of  his  own  name» 
whom  Sir  Alexander  bound  up  from  disponing  to  any  other  in  his  own  time, 
and  who  provided  a  reversion  to  his  heir-male,  if  he  should  dispone  after  his 
death :  and  the  price,  being  surrogatum^  est  ejusdem  natures  with  the  bond,  and 
ought  to  belong  to  Philorth  and  his  heirs-male,  just  as  the  lands  would  have 
done  if  they  had  not  been  sold  ;  the  contract  being  clear,  and  binding  Durris 
not  to  dispone  in  Philorth's  time  }  and  if  he  should  sell  after  his  death,  giving 
the  reversion  to  his  heir  for  pa3rment  of  the  suih  received  by  old  Philorth,  which 
was  far  within  the  avail  of  the  land  ;  and  to  make  up  the  avail,  this  £10,000  was 
condescended  upon,  pro  darnno  et  interesse^  in  case  of  selling  ut  supra*  It  was 
replied.  That  the  £10,000  was  not  a  part  of  the  price,  hut  pcena^  in  case  of  do- 
ing a  deed  prohibited ; — that  it  would  have  fallen  to  Philorth's  executors ; — that 
Philorth  reserved  no  reversion  of  the  land  to  himself,  but  disponed  the  same  ir- 
redeemably, only  under  a  prohibitory  clause  not  to  sell  it  to  another,  which,  of 
the  law,  is  reprobated.  Duplied  ut  supra^  And  that  the  sum,  if  Philorth  had  died, 
having  right,  would  have  belonged  to  his  heir-male,  to  whom  the  estate  should 
have  appertained,  and  in  whose  favours  a  reversion  was  conceived  ut  suprOy  and 
not  to  nis  executors  ;  and  such  clauses,  conceived  upon  so  reasonable  and  just 
considerations,  are  by  no  law  reprobated.  Much  more  was  said,  pro  et  contra^  in 
prassentia.  The  Lords  found  tne  sum  moveable  \  me  et  multis  aliis  contradicen^ 
tibus.  No.  79,  Page  59. 


1663.    June*    George  Home  of  Foord  against  Thomas  Wolfe. 

George  Home  of  Foord  obtains  decreet  against  Mr  Thomas  Wolfe  for  poind- 
ing the  ground  of  his  lands  of  Wedderly,  for  an  annualrent  of  100  merks,  con- 
in  an  infeftment  granted  to  Foord's  father  by  Mr  Thomas's  &ther. 
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This  decreet  is  craved  to  be  reduced  upon  divers  reasons,  namely,  That  the 
ground  could  not  be  poinded  for  the  said  100  merks^  became  the  charter  where- 
upon the  decreet  is  founded,  is  relative  to  a  contract ;  which  contract,  if  it  were 
produced,  would  bear  that  annualrent  to  be  redeemable  for  1000  merks,  ac* 
cording  to  the  case  and  custom  for  the  time  ;  and  which  contract  Foord  ought 
either  to  be  ordained  to  produce,  otherwise  the  Lords  ought,  in  justice,  to  re- 
strict the  annuah-enty  according  to  the  Act  of  Parliament :  especially  considering 
the  many  pregnant  presumptions  adduced  in  the  case»  which,  though,  they  be 
not  so  great  evidences,  as  that  the  Lords  could  thereby  judge  the  principal  sum 
satisfied,  and  the  infeflments  renounced,  in  regard  of  the  existence  of  the  charter 
and  seasine  ;  yet  tliey  are  such,  that,  unless  the  contract  be  produced  by  Foord, 
the  Lords  may  very  justly  restrict  the  annualrent.  The  presumptions  were  the 
date  of  the  infeftment  in  anno  I6l6,  whereupon  never  any  thing  had  followed, 
but  only  a  process  intented  to  interrupt  prescription,  and  a  decreet  recovered 
after  fifty  years^  time,  the  contract  not  extant ;  which  seems  to  have  been  de- 
stroyed when  the  money  has  been  paid,  and  the  charter  and  seasine  neglected 
to  be  retired  and  delivered.  Foord's  father,  in  anno  1624,  received  another 
right  of  annualrent  for  3000  merks,  not  relative  to  the  prior  infefbnent  for  1000 
merks,  wherein  it  may  be  thought  that  1000  merks  was  included,  it  not  being  re- 
served :  and  which  SOOO  merks  was  also  satisfied,  without  any  reservation  ;  likeas, 
Foord's  father,  having  acquired  his  estate  of  Foord,  never  sought  nor  questioned 
the  said  right  which  was  prior;  and  he,  having  made  a  disposition  of  his  haill 
estate  to  his  son,  this  Foord,  including  all  his  lands,  moveables,  and  others  be- 
longing to  him,  he  did  not  therein  maintain  this  annualrent ;  and  the  disposition 
made  to  this  Foord,  the  second  son,  was  done  in  regard  the  eldest  son,  yet 
living,  was  a  person  unfit  for  government,  and  such  a  one  as  was  fit  for  nothmg 
but  lov  an  aliment ;  and  this  Foord,  after  so  long  a  time,  falling  upon  this  charter 
and  seasine,  caused  this  weak  elder  brother  dispone  a  right  thereof  to  him,  as 
heir  to  his  father,  and  did  obtain  himself  decerned  and  confirmed  executor,  for 
establishing  an  interest  to  the  bygone  annualrent.  These  pregnant  presumptions, 
and  the  whole  merits  of  the  cause,  being  considered,  the  Lords  (though,  in  law, 
they  thought  the  infeftment  could  not  be  taken  away  as  to  the  annualrents  by- 
gone and  in  time  coming,  yet  they)  thought  that  they  might  restrict  the  annual- 
rent,  unless  Foord  would  produce  the  contract,  which  was  the  ground  of  the  in- 
feftment, that  it  might  be  known  whether  the  annualrent  was  redeemable  for  a 
?rincipal  sum  or  not.  And,  on  the  contrary,  it  was  answered  and  suggested, 
'hat,  seeing  the  Lords  could  not  take  away  the  infeftment,  it  behoved  to  stand 
in  terminis^  notwithstanding  the  contract  was  wanting,  which,  bein^  a  mutual 
evident,  the  granter  was  obliged  to  produce  the  same,  if  he  founded  any  thing 
thereupon.  But  these  many  presumptions,  and  the  contract,  being  wanting,  ana 
not  produced  by  Foord,  as  well  as  the  charter  and  seasine,  after  so  long  a  time,— 
moved  the  Ix>rds  to  restrict  the  annualrent.-<^/n  prcesentia. 

No.  81,  Pflg^e6«, 


166S.    June.    Andbew  Spruel  against  William  Browk  and  Robert  Blaw. 
Bt  a  charter  party,  at  Stockholm,  betwixt  Andrew  Brown  and  James  Brown 
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in  Culross,  the  said  James  grants  the  receipt  of  certain  commodities  belonging 
to  Andrew,  which  James  is  obliged  to  transport  to  Scotland  for  Andrew's  use. 
These  TOods  being  alleged  to  be  in  the  possession  of  William  Brown,  brother  to 
the  said  James,  and  Robert  Blaw  in  Culross,  and  to  be  intromitted  with  and 
disponed  upon  by  them  ;  they  are  convened  by  the  said  Andrew  Spruel  for  the 

5 rices.  It  was  alleged  for  the  defenders.  That  they  had  right  to  the  goods  from 
ames  Brown,  for  an  onerous  cause  ;  in  so  far  as  the  defender  did  employ  and 
intrust  the  said  James  with  a  considerable  stock  for  Stockholm,  to  bring  home 
with  the  return  thereof  such  commodities  as  he  could  best  bargain  fon  He 
accordingly  did  bring  home  the  goods  libelled,  and  delivered  them  to  the  de- 
fenders as  the  return  of  their  stock ;  neither  did  they  know,  or  were  obliged  to 
know,  any  bargain  betwixt  the  said  James  and  the  pursuer.  It  was  answered, 
That  the  pursuer  had  ret  vindicationem  against  any  who  meddled  with  his  goods, 
the  goods  libelled  being  properly  his  own ;  and  he  was  in  the  same  condition  as 
if  the  defenders  had  bought  the  goods  in  a  market  a  non  Domino  ;  and  the  said 
James  not  being  owner,  but  trusted  by  the  pursuer,  the  defenders  should  seek 
their  warrandice  of  James.  It  was  replied.  That  James  being  employed  tit  supra^ 
and  having  returned  and  delivered  the  said  goods  in  lieu  of  their  stock,  they 
mig^t  lawmUy  and  effectually  intromit  therewith  as  their  own :  and  were  not  in 
the  case  of  persons  buying  in  markets  in  Scotland,  who  are  obliged  to  take  cau« 
tion  for  their  warrandice,  otherwise  they  buy  upon  their  own  peril ;  but  they 
are  in  the  condition  of  persons  who  buy  from  a  merchant's  servant  or  factor, 
who,  coming  out  of  foreign  countries,  sells  commodities  to  merchants  at  home, 
who  are  not  obliged  to  examine  whether  the  goods  be  the  seller's  or  not,  they 
buying  and  receiving  them  bona  fide :  nor  is  any  man,  buying  goods  out  of  a 
shop,  obliged  to  inquire  whether  the  shopkeepers  have  good  right  to  them  or 
not  i  but  if  any  pretended  right  to  the  soods  sold,  he  ought  to  pursue  the  seller, 
and  not  the  receiver.  The  Lords,  ben>re  answer,  ordained  the  defenders  to 
condescend  and  prove  what  goods  they  sent  over  seas  with  the  said  James,  and 
upon  what  terms ;  but  they  inclined  to  judge,  that,  if  it  were  proven  that  they 
sent  them  away  with  commodities  for  a  return  to  be  brought  home,  and  tha^ 
accordingly,  the  goods  libelled  were  returned  and  delivered^-^they  would  assoiU 
yie  the  deienders* 

Noi  8«,  Page  6». 


166s.     June  2S.    Charles  Wardlaw  against  Walter  Dalglish. 

The  deceased  William  Wardlaw,  being  debtor  to  Walter  Dalglish  in  a  sum  of 
money  by  bond,  which  was  conceived  in  favours  of  the  said  Walter,  and  Mary 
Home,  his  spouse,  in  liferent,  and  Christian  Dalglish,  their  daughter,  in  fee ; 
with  power,  nevertheless,  to  Walter  to  dispone  thereupon  at  his  pleasure  j — ^upon 
this  bond  a  comprising  is  led  of  the  debtor's  lands  of  Logie,  in  favours  of  tbe 
foresaid  persons  ut  supra,  without  inserting  of  the  liberty  and  nower  foresaid, 
in  favours  of  the  said  Walter ;  whereupon  they  are  all  three  infen.  Thereafter, 
by  a  sale  of  a  part  of  the  comprised  lands,  Walter  is  satisfied  ;  and  yet,  in  his 
tune,  his  wife  and  daughter  are  not  denuded  ;  whereupon  Charles  Wardlaw,  son* 
ia»law  to  William>  pursues  the  wife  and  the  daughter  to  denude  themselves,  in  re* 


488  GILMOUIL  1665. 

gard  Walter  was  satisfied.  It  was  alleged^  That  they  should  be  assoilyied,  in 
respect,  by  the  comprising,  Walter  was  only  liferenter  with  his  wife,  and  could 
do  no  deed  in  prejudice  of  his  wife  and  daughter.  It  was  answered,  That,  by 
the  bond,  he  had  power  to  dispose  upon  the  money,  notwithstanding  of  the 
joint  liferent  of  his  wife  and  the  fee  in  favours  of  his  daughter ;  and  that  clause 
anent  the  power  of  disposal,  in  favour  of  Walter,  ought  to  be  holden  as  repeated 
in  the  comprising  as  in  the  bond, — the  bond  being  the  ground  thereof,  though^ 
by  negligence,  the  clerk  has  omitted  the  same  ;  and  parties  not  being  obliged 
to  look  after  such  formalities,  the  clerk^s  negligence  should  not  prejudge  them, 
the  matter  itself  being  so  clean  The  Lords  repelled  the  allegeance,  in  respect 
of  the  answer. 

No.  84,  Page  65, 


1663.    Jtme.    Thomas  Wilkieson  against  Thomas  Cbanstouk. 

Thomas  Wilkieson  obtains  a  decreet  of  removing  against  Barbara  Sanderson^ 
for  removing  from  a  burgess  acre  in  Lawder ;  which  was  suspended  by  her  and 
by  Thomas  Cranstoun  in  Lawder,  (who  was  called  to  the  giving  of  the  said  de- 
creet,) upon  this  reason.  That  Barbara  is  tenant  to  the  said  Thomas,  who  has 
disposition  of  the  said  burgess  acre  from  his  father,  who  had  right  thereto  from  his 
mother,  and,  by  virtue  of  the  said  rights,  [has  been]  above  seven  years  in  posses- 
sion. Answered,  Not  relevant,  unless  the  said  Thomas  or  his  father  were  infeft ; 
whereas  the  charger  is  infeft.  Replied,  That  any  infeftment  the  charger  has,  is 
only  upon  an  apprising,  whereupon  he  obtained  letters  of  horning  and  compelled 
the  bailies  of  Lawder  to  infeft  him  :  which  being  done  superabundimter,  cannot 
prejudge  the  defender's  right,  which  is  sufficient  without  a  seasine  ;  because  be 
offers  himself  to  prove,  that  the  constant  custom  of  the  town  of  Lawder,  among 
the  burgesses,  is,  to  transmit  their  rights  to  burgesses  acres  by  naked  dispositions 
and  acts  of  the  Town-Court ;  concerning  which  acres  there  are  divers  other 
privileges  singular,  and*  not  elsewhere  in  any  other  bui^h  ;  Tor  there  being  of 
old  disponed,  by  the  king,  150  acres  to  150  burgesses  of  Lawder,  they  were  dis- 
poned with  this  quality,  that  there  can  be  no  more  or  fewer  burgesses  than  there 
are  burgess  acres  ;  and  no  burgess  can  possess  more  than  one  ;  and  they  are  not 
transmittable  to  any  but  to  a  burgess,  who  is  never  infeft,  but  bruiks,-  by  an  Act 
of  Court,  with  a  naked  disposition.  The  Lords,  before  answer,  ordained  the 
charger  to  condescend  whether  the  person  from  whom  he  comprised  was  infeft 
or  not. 

No.  86,  Page  67. 


1665.    January.    William  Graham  of  Bluetwood  against  John  and  Wil- 
liam Broun. 

John  and  William  Broun  having  comprised  the  lands  of  Overharcleugh  from 
Robert  Johnstoun  in  anno  1655,  and  William  Graham  of  Bluetwood  having 
comprised  the  said  lands  within  year  and  day ;  he  pursues  the  first  comprisers  for 
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count  and  reckoning  of  the  hymn  maiHs  intrcxnitted  with  by  th^oOt  that  he  may 
come  in  pari  passu  with  them,  confonn  to  the  late  Act  of  rarliament,  and  mscf 
be  preferred  alike,  the  first  compriser  having  only  bis  charges  allowed  to  him  im 
the  first  end.  It  was  alleged  for  Broiins,  Inat,  as  to  the  byruns,  they  we  hmim 
fide  possesswesy  having  uplifted  and  consumed  the  same,  according  to  the  stand- 
ing hw  in  force  for  the  time  ;  and  there  is  neither  law  nor  reason  to  make  lliea 
countable  to  a  party  having  a  posterior  right,  for  what  they  had  so  uplifted 
before  the  making  of  that  supervenient  law.  It  was  answered.  The  law  makes 
no  distinction,  but  brings  in  both  together,  and  prefers  only  the  first  compriser 
as  to  the  expense.  The  Lords  found,  Th^t  though  the  pursuer,  Graham,  snould 
come  in  pari  passu^  yet  not  so  but  that  the  defenders  should  Jucrari^  and  be 

iireferred  as  to  what  they  bona  fide  uplifted,  according  to  their  right  and  the 
aw  then  standing ; — ^for  which,  nevertneless,  the  Lords  found.  The  defenders 
should  count,  to  the  end,  the  expense  wared  out  may  be  first  allowed  to  them^ 
and  the  rei|iainder  ascribed  for  payment  of  the  debt  pro  tanto  ;  and,  foi  tbe 
superplus  d^bt,  the  pursuer  and  defender  are  to  come  in  pari  passu. 

No.  134,  Page  97- 


I66S0    Juhf.  Caldebwood  against  Prikgle* 

[^See  Dictionary^  page  3036.] 

In  the  cause  debated  the  last  winter  session  betwixt  Calderwood  and  Pringle, 
concerning  the  contract  of  marriage  altering  the  old  tailyie,  acceding  to  the 
then  interlocutor,  the  original  charter  was  produced ;  which  bears  a  clause,,  that 
the  vassal  should  not  alienate  without  the  superior's  consent.  Notwithstanding 
whereof,  the  former  debate  being  resumed,  the  Lords  sustained  the  process 
against  the  heirs-male.  No.  \55^  Page  110» 


1665.   July.    Margaret  Stevinson  and  Ti!Omas  NEWTotrK  against  Margaret 

Ker. 

TfiERE  being  a  process  pursued  at  the  instance  of  Margaret  Stevinson  and 
Thomas  Newtoun  against  Margaret  Ker,  ad  executri^t  or  intromissatrix  with  the 
goods  and  gear  of  umquhile  WilUam  Stevinson,  her  husband,  who  was  bound  as 
cautioner  for  Sir  Alexander  Belshes  of  Tofts,  for  payment  of  jK500  contained 
in  a  bond ; — ^it  was  alleged.  That  she  could  not  be  convened  ut  supra  for  pay* 
ment ;  because  she  is  executrix-creditrix  <x>nfirmed  to  her  husband  upon  a  bond 
made  by  him  to  her  divers  years  before  his  decease,  which  was  all  the  provision 
she  had  to  live  on.  It  was  answered.  That  the  bond  being  a  donation  stante 
matrimoniOf  it  could  not  prejudge  lawful  creditors.  Likeas,  it  wants  wit- 
nesses \  and,  unless  it  were  proven  that  it  Was  truly  subscribed  of  the  date 
therein  mentioned,  it  must  be  holden  to  have  been  done  on  deathbed,  and  it  can  be 
of  no  other  force  than  if  it  had  been  done  on  deathbed.  It  was  repliedt 
Hiat  there  being  no  contract  of  marriage  betwixt  the  parties^  and  the  ddender 

Qqq 
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having  brought  means  vdth  her  to  her  husband,  it  was  lawful  to  the  husband, 

JiUQCunque  tempore  before  his  death,  to  grant  a  provision  to  his  wife,  either  be- 
ore  or  upon  deathbed,  for  her  necessary  aliment,  and  to  supply  the  want  of  a 
contract  of  marriage.  The  Lords,  before  answer,  ordained  the  defender  to  con« 
descend  what  means  her  husband  got  with  her,  where,  and  by  whom  paid,  and 
how  she  is  able  to  prove  the  payment  thereof. 

No,l6l,  P^ell4r, 


1665.    N (member.       Elizabeth  Rig  against  Thomas  Beg. 

In  the  declarator  of  redemption,  in  June  last,  pursued  by  Thomas  Beg  against 
John,  his  son,  thereafter  compeared  Elizabeth  Rig,  spouse  to  the  said  Thomas, 
who  was  infeft  in  the  liferent  of  the  said  tenements  for  implement  of  her  con- 
tract of  marriage,  and  to  whom,  for  security  of  her  liferent,  the  said  reversion 
an4  order  of  redemption  was  assigned ;  and  it  was  alleged  for  her.  That  she 
concurred  to  the  pursuit.  Answered,  That  she  could  not  concur,  being  clad 
with  a  husband,  who  could  not  give  her  personam  to  pursue  where  he  himself  is 
excluded.  S.  Her  assignation  was  not  registrate  in  the  register  of  reversions. 
3.  Her  infeftment  was  not  habilis  modus^  to  transmit  the  right  of  reversion  in  her 
favours,  without  an  assignation  registrate.  Replied,  That  the  wife,  with  or 
without  the  husband's  concourse,  might  defend  and  make  good  her  own  right 
2.  A  disposition  and  procuratory  of  resignation,  whereupon  mfeftment  followed, 
;needs  not  to  be  registrate ;  her  seasine  being  debite  registrate,  at  least  in  the 
town  of  Edinburgh's  books ;  which  is  sufficient.  3,  Such  a  right  denudes  the 
sranter  of  omnejuSf  and  consequently  of  the  right  of  reversion ;  as  has  been  often 
found.  The  Lords,  having  heard  the  cause  in  prcesentia,  sustained  the  order  at 
the  wife^s  instance,  ad  kunc  ej^eotum  that  she  may  hruik  her  liferent  after  her 
husband^s  death,  in  case  she  survived  him% 

No^  165,  Page  116. 


1666.    January.    Mr  George  Clafertoun  against  The  Laird  of  Torsonce. 

There  was.  a  comprising  deduced  at  the  instance  of  the  Laird  of  Torsonce, 
or  James  Brown  of  Col«toun,  to  his  behoof,  of  the  lands  of  Wyllicleugh,  against 
Ramsay,  as  lawfully  charged  to  enter  heir  to  the  deceased  Sir  George  Ramsay 
of  Wyllicleugh,  his  father,  and  George  his  brother,  in  June  I616..  After 
which,  there  was  a  second  comprising  led,  within  fourteen  days,  at  the  instance 
\pf\  Mr.  Alexander  Kinnier:  to  which  Mr  George  Clappertoun,  having  right,  used 
an  order  of  redemption  of  the  first  comprising  against  Torsonce,  and  others  hav- 
ing interest,  before  Whitsunday  1664 ;  to  which  term  the  legal  reversions  of  all 
comprisings,  whereof  the  legal  was  not  expired  in  January  1662,  was  prorogated 
by  Act  of  Parliament  l66l«  And  now  he  craves  that  the  order  may  be  decla- 
red, and  that  the  first  comprising  may  be  found  satisfied,  either  by  disposition 
made  by  the  first  compriser,  of  some  of  the  lands,  the  worth  whereof  doth  far 
exceed  the  sum  due  by  the  first  comprising,^  [orQ  by  his  intromission  wi(h  the 
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rents  and  duties  of  the  lands  within  the  years  of  the  legal,  as  it  is  now  proro- 
gated.   It  was  answered  by  Torsonce,  That  the  libel  is  not  .relevant,  unless  die 
pursuer  would  allege  that  the  comprising  was  satisfied  within  seven  years  after 
deduction  thereof;  for,  by  the  law  then  standing,  after  the  expinn^  of  die 
seven  years,  the  lands  became  his  irredeemable  property,  and  it  was  thereafter 
btwfui  to  him  to  dispose  thereupon  at  his  pleasure  :  likeas,  though  he  did  dis« 
pone  the  lands  of  Wyllicleugh  to  the  apparent  heir  for  11,000  merks,  and  did  re- 
tain the  lands  of  Kippilaw  for  making  up  what  he  wanted  of  the  sums  comprised 
for,  yet  the  late  Act  of  Parliament  can  only  be  extended  against  such  first  com- 
^sers  who  have  the  right  standing  in  their  person  for  the  time  ;  and  not  against 
such  who,  aft:er  expiring  of  the  seven  years,  had  disponed  the  comprised  lands 
before  that  Act    2.  Any  intromission  the  compriser,  or  any  others  having 
right  from  him,  had  before  the  said  late  Act  of  Parliament,  and  after  the  said 
seven  years,  being  of  the  rents  bona  jide  uplifted  and  consumed  as  his  own,  bjr 
the  law  then  in  force, — ^he  cannot  be  countable  therefor.     It  was  replied.  That 
the  prorogation  granted,  by  the  law,  to  Whitsunday  1664,  is  without  any  distinc- 
tion of  comprisings,  and  is  to  have  all  the  effects  as  the  comprisings  and  l^al 
reversions  would  have  had,  if  the  legal  had  not  expired  before  the  same  term  to 
which  diey  were  prorogated,  being  dated  seven  years  only  before,  according  to 
the  former  law ; — so  that,  whatever  sums  of  money  or  rents  the  compriser,  or 
any  having  right  from  him,  has  uplifted,  and  what  lands  have  been  disponed  for 
the  price,  they  are  to  be  countable  therefor,  and  the  lands  to  be  redeemable ; 
and  the  price  paid  for  the  lands  is  to  be  counted  also ;  and,  if  it  be  not  satisfied 
by  the  defenders'  intromission,  the  pursuer  may  be  liable,  fro  tanto^  in  place  of 
the  sums  comprised  for  in  the  first  comprising^     And,  upon  the  same  ground  of 
the  prorogation,  the  defenders  ought  to  count  for  the  rents  as  well  after  as  be- 
fore the  expiring  of  the  legal,  by  the  former  law.    Tlie  Lords  found  the  com- 
prising redeemable,  notwithstanding  of  the  foresaid  dispo^tion  ^  and  the  com- 
priser is  to  be  satisfied  of  11,000  merks,  to  be  allowed  always  in  part  of  the  sums 
comprised  for ;  and  the  defenders  to  be  countable  for  the  whole  bygone  maills. 
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1666.  February.  The  Town  of  Glasgow  against  The  Town  of  Dumbartoun. 

In  the  mutual  process  betwixt  the  town  of  Glasgow  and  the  town  of  Dum- 
bartoun, wherein  there  had  been  a  very  long  debate ; — ^the  Lwds  found.  That 
the  charter  granted  b^  King  James  VI.  to  the  town  of  Dumbartoun,  anno  1609, 
containing  many  particular  customs,  of  all  ships  aniving  on  the  water  6£  Clyde* 
and,  namely,  within  the  stations  of  Portri^,  Inchgreen,  and  New-work,  could 
not  prejudge  the  town  nor  burgesses  of  Glasgow,  being  a  free  burgh  royal ;  and 
the  river  heing^umen  publicwnf  where,  upon  the  naked  account  of  passing  up 
and  down,  anchoring,  or  transporting  their  goods  out  of  their  ships,  by  boats,  to 
Glasgow,  no  such  dues  ought  to  be  exacted  to  their  prejudice,  and  are  only  to 
be  exacted  in  harbours,  adsustinenda  onera  of  the  harbour.  And,  although  Dum- 
barton has  been  in  possession,  ever  since,  of  most  of  the  dues,  yet  the  Lords 
found  their  possession,  from  time  to  time  interrupted,  via  Jacti,  and  via  Juris 
also. 

No.  185,  Page  134. 
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1666.    Jum.    The  Viscount  of  Stoemont  agamst  Adah  NsuAiXt  his  Choor 

beiiain. 

The  Viscount  of  Stormont,— having  right,  by  his  lady,  the  refict  of  the  Eail 
of  Annaadale,  to  her  jointure-lands  in  that  country,  and  having  appointed  Adam 
Neuall,  chamberlain, — ^pursues  the  said  Adam  ror  count  of  three  yean^  rent. 
The  defends  alleged,  Absolvitor,  Because  he  was  discharged,  by  t»e  pursuoTg 
0£  these  years,  conform  to  an  account  fof]  charge  and  discharge.  Answered, 
Won  relevat  as  to  any  particular  omitted  oat  of  the  account,  especially  consider* 
ing  tbat  the  pursuer  was  a  stranger  in  tiie  place,  and  ignorant  of  rental,  and 
liier^ore  may  call  the  defender  to  an  account  of  his  own  omissions,  which  the 
pursuer  refers  to  his  oath.  Replied,  Tliat  an  account  being  fitted,  and  a  dis* 
charge  granted,  it  were  unjust,  after  such  a  transaction,  to  quarrel  the  same,  the 
pursuer  being  major  et  prudens.  Duplied,  If  this  were  not  sustained,  as  to 
such  omissions,  it  were  easy  for  a  diamberiain  to  cheat  his  naster,  who  may  be 
probably  ignorant  of  the  condition  of  the  fortune  for  the  time.  The  Lords  re* 
pelled  the  aUegeance )  and  ordained  the  defender  to  depone  upon  both  omissioiis 
of  chai^  and  discharge,  as  they  should  be  given  in  by  the  pursuer  and  found 
reasonable. 
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LORDS  OF  COUNCIL  AND  SESSION, 


UPOBTED  BT 


SIR  JOHN  BAIRD  OF  NEWBITTH. 


1664^     Navemher  25^     Agnes  Frazer  and  her  Husband  Simon  M^Kekzie 

against  Thomas  M'Kenzie. 

Bt  contract  of  marriage  betwixt  Kenneth.  M'Kenzie  and  Mr  John  M'Kenzre^ 
his  father,  on  the  one  part,  and  Agnes  Frazei  and  Hugh  Frazer  of  Culbockie> 
on  the  other  part,— -her  father,  the  said  Mr  J.ohn»  was  obliged  to  infeft  the  said 
Kenneth  and  the  said  Agnes,  the  longest  liver  of  them  two»  in  liferent,  in  the 
lands  of  Arcanduth  and  others,  and  to  warrant  the  lands,  teinds^  and  others,  to 
be  worth  six  chalders  of  victualj^  with  customs,  carriages^  and  services^  used 
and  wont,  by  and  attour  the  feu-duties  and  other  impositions  mentioned  in  the 
t^ontract,  except  so  much  of  rental  as  shall  fall  through  the  said  Agnes  her 
default.  The  said  Kenneth  being  deceased  in  anno  1641,  immediately  there-^ 
after,  Mr  John,  his  father,  offered,,  by  an  instrument^  to  the  said  Agnes,  to  find 
tenants  to  pay  her  the  six  chalders  victual,  and  relieve  her  of  the  feu-duties  and 
other  impositions,  and  to  find  a  sufficient  gentleman,  of  the  name  of  M'Kenzie,, 
cautioner;  which  the  said  Agnes  refused.  The  said  Agnes  and  her  present  husband 
Simon  M'Kenzie  of  Loslin^  alleging  the  said  lands  to  have  been  inlacking  of  th< 
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tent  twenty  bolls  of  victual  since  the  year  1641 ;  convening  Mr  Thomas  M'Ken- 
zie»  as  representing  his  father,  to  make  payment  thereof:  the  Lords  found  ^e 
defender  should  make  up  to  the  pursuer  the  six  chalders  of  victual  since  the 
date  of  the  summons,  and  not  before  ;  and  found.  That,  in  time  coming,  the  de- 
fender should  be  obliged  to  give  sufficient  tenants  to  take  the  conjunct  fee- 
lands  at  the  rate,  and  therefore  could  be  cautioner  himself  for  other  pajrment. 
•  •  Fagel. 


ad  Elizabeth  Kirktoune  against  The  Laibd 

of  HUNTHILL. 


Sarah  and  Elizabeth  Kirktoune  having  recovered  a  decreet  against  the 
Hunthill,  as  being  tutor  nominated  to  them  by  their  mother's  testament,  and  hav- 
ing comprised  his  estate,  and  intented  removing  thereupon ;  there  was  a  reduc« 
tion,  intented  by  Hunthill,  of  the  foresaid  decreet  $  wherein  the  grounds  of  the 
confirmed  testament  were  called  for,  viz.  the  nomination,  and  the  act  whereon 
the  tutors  had  accepted.  The  Lords  inclined  that  the  testament,  ante  omma^ 
should  be  produced }  and  thought  it  might  be  of  dangerous  consequence  if  the 
assertation  of  a  clerk  should  bind  a  tutoiy,  and  consequently  an  intromission 
and  a  necessity  of  counting ;  but  it  was  waved  in  regard  of  the  consequence* 
and  the  parties  desired  to  agree. 
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1664.    November  17«    John  Stirling  against  Nicol  Edgar. 

Umquhile  Mary  Home  did  assign  the  sum  of  2Q0  merki^  resting  to  her  by  Nicol 
Edgar,  to  Mr  William  Stirling,  minister  of  Edinburgh,  for  the  behoof  of  such  poor 
persons  within  the  town  of  Edinburgh  as  he  should  think  fit  Hie  said  Mary  be- 
ing bastard,  the  gift  of  bastardy  was  disponed  in  favours  of  David  Home ;  and, 
by  an  act  of  Exchequer,  the  same  was  burdened  with  payment  of  the  said  200 
merks,  of  the  date  of  the  gift.  Upon  which  assignation  and  gift  of  Exchequer, 
Mr  John  Stirling  caused  arrest  the  said  SCO  merks  in  Nicol  Edgar's  hands,  and 
raised  summons  against  him  and  the  donatar  for  payment  thereof;  but»  before 
Mr  John  could  obtain  payment,  the  ^ift  was  declared  generally  and  specially. 
Whereupon  there  being  a  double  poinding  raised  by  Nicol  Edgar,  against  die  as- 
signee and  the  donatar,  it  was  excepted  by  the  donatar,  That  the  assignation 
was  null,  not  being  sui^cribed  by  two  notaries,  before  four  witnesses.  To  which 
it  was  answered.  That  the  donatar  could  not  quarrel,  because  the  Exchequer^ 
who  was  his  author,  had  acknowledged  the  solemnity  to  be  sufficient  $  in  so  £akr 
as,  by  an  act  of  Exchequer,  it  was  declared  that  her  gift  should  be  affected  with 
die  payment  of  that  debt^  To  which  it  was  replied,  Hiat  his  gift  ccHild  not  be 
affected  with  that  debt,  because  it  did  not  bear  the  same ;  and  the  act  of  £x« 
chequer  was  but  the  assertion  of  one  notary,  being  subscribed  by  the  derk ;  and 
the  gift  is  passed  the  seals  simply,  without  any  such  condition.  To  which  it 
was  duplied.  That  the  act  of  Exchequer  being  passed  smtd  et  semelmtii  thegift». 


J 


1664.  NEWBYTH.  497 

is  equivalent  as  if  the  same  had  been  expressed  in  the  gift.  The  Lords  found. 
That  the  king's  donatar  was  not  liable  to  the  payment  of  the  bastard's  debts  or 
legadesy  unless  the  same  were  so  conceived  in  the  gift^  or  the  donatar  had  given 
back-bond  to  do  the  same.  But,  in  regard  that  this  was  a  pious  legacy,  they 
would  inquire  what  was  the  Treasurer's  meaning  and  custom  of  the  Exchequer 
in  such  cases< 

Page^. 


1664.    Nwemher  17.    The  Treasurer  of  Paul's  Work  against  Hart  Hope's 

Debtors. 

Hart  Hope  being  debtor  to  PauPs  Work  in  the  sum  of  £200,  and  he  being 
fugitive  for  debt,  there  were  arrestments  raised  in  the  hands  of  several  of  his 
debtors,  at  the  instance  of  the  treasurer  of  Paul's  Work.  The  summons  being 
caUed,  there  was  compearance  made  for  Mr  John  Harper,  who  had  got  a  dispo- 
sition from  Hanr  Hope,  for  onerous  causes,  of  the  sums  craved  to  be  made 
forthcoming.  It  was  alleged  for  the  arrester.  That  the  disposition  fell  under 
the  statute  of  divorce,  being  omnium  bonorum  ;  and  to  a  confident  person,  his  own 
brother-in-law  ;  to  whom  he  could  not  make  a  voluntary  payment,  in  prgudice  of 
his  lawful  creditors,  after  having  charged  the  debtor  with  homing.  To  which 
it  was  answered  by  the  assignee.  That  his  assignation  was  for  true  and  onerous 
causes,  and  that  he  was  wimng  to  de^pone  thereupon.  The  Lords,  before  an- 
swer, ordained  Mr  John  Harper  to  produce  such  writs  as  he  had,  and  bond 
granted  by  Hary  Hope  to  him,  for  instructing  the  cause  onerous  of  the  dispo- 
sition granted  to  him. 

Page  2. 


1664.    November  18.    Walter  Guthrie  against  Shaw  of  Sornbego. 

In  competition  of  two  rights  of  wadset  of  the  lands  of  ThreeplandhiU,  betwixt 
Walter  Guthrie  and  Shaw  of  Sombeeg,  the  Lords  found  that  Scot's  wadset,  as- 
signed to  Sombegg,  was  extinct  by  his  intromissions,  and  therefore  preferred 
Guthrie  to  the  possession  of  the  lands  and  tenements  for  his  5000  merks }  and 
ordained  him  to  be  countable,  for  the  superplus  more  than  the  annualrent  of 
his  money,  to  Sornbegg,  without  prejudice  to  him  or  any  other  right  he  had, 

conform  to  his  contract  of  wadset. 

Pages. 


1664.    November  19.    William  Mopfet  and  his  Spouse  against  Robert  Ker, 

her  Son. 

William  MdBTet  and  his  spouse,  as  creditors  to  umqubile  Sir  James  Ker 
of  Creillinhall,  ip  the  sum  of  £000  merks,  pursues  Robert  Ker,  hb  son,  as 
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iawfully  charged  to  enter  heir,  and  upon  the  rest  of  the  passive  titles ;  in  which 
process  there  was  an  act  (^litiscontestation  the  last  session  ;  smd,  at  ^e  time  of 
the  dispute,  the  pursuer  having  insisted,  That  the  defender  had  intrOmitted  with 
his  umquhile  father's  moveable  goods,  and  the  duties  of  the  lands  of  Corsecras- 
ging ;  it  was  alleged  absolvitor  m>m  the  passive  titles  ;  because,  denying  any  in- 
tromission, ifheanyhad,  was  as  singular  successor,  by  virtue  of  a  disposition  flow- 
ing from  this  Laird  of  Baimerinoch,  whose  father  was  infeft  in  the  said  lands  ;  and, 
as  to  the  other  member.  Absolvitor,  because  the  deceased  Sir  James  Ker  died  rebel, 
and  his  escheat  gifted  to  umquhile  Andrew  Rutherfoord,  and  declared,  and  there- 
after disponed  in  favours  of  the  defender.  The  Lords  found  these  two  defences 
relevant  scripto^  and  assigned  the  1st  of  November  to  the  defender  to  proves 
and  the  same  day  to  the  pursuer  to  prove  his  intromission.  The  defender  having 
proven  sufficiently  his  two  allegeances,  by  production  of  the  writs  ;  the  pursuer 
referring  his  libel  to  Robert  Ker,  the  defenderi  his  oath,  he  did  depone  n^atioe  ; 
snd  therefore  [^^3  assoilyied  ft'om  the  pursuit :  notwithfltapdii^  it  was  alleged 
by  the  pursuer.  That  he  behoved  to  be  liable,  in  regard  he  had  intromitted 
with  the  maills  and  duties  of  the  lands,  before  any  right  he  had  from  Baime- 
rinoch. Which  the  Lords  found  not  relevant,  and  therefore  assoilyied,  as  said 
is.  P^e  4k 


1664.    November  2S.     The  Lady  Knappebnat  against  Sik  Robert  Ferquhar 

and  the  Tenants^  of  the  same. 

Jean  Thomson,  Lady  Knappemay,  being  infeft  in  the  lands  and  miln  of  Tnl- 
liemald  and  Knappernay,  pursues  Sir  Robert  Ferquhar,  and  the  tenants  and 
possessors  of  the  same,  tor  maills  and  duties  for  several  years  bygone,  and  in 
time  coming.  It  was  alleged  for  Sir  Robert,  Because  he  possessed  the  said 
lands  by  virtue  of  a  wadset  right,  flowing  from  the  pursuer's  husband,  in 
which  the  pursuer  had  consented.  It  was  replied.  That  any  right  the  defender 
had  was  discharged,  in  so  far  as,  by  a  ticicet  under  his  hand,  he  declared, 
that,  notwithstanding  he  stood  infeft  in  the  said  lands,  yet  there  was  nothing 
resting  to  him  by  the  defender's  husband  but  what  was  contained  in  a  particular 
account,  subscribed  by  Knappemay ;  upon  payment  whereof.  Sir  Robert  was 
obliged  to  denude  himself  of  all  right  he  had  to  the  foresaid  lands.  Likeas,  im- 
mediately thereafter,  in  anno  1641,  Knappemay  did  enter  to  the  possession, 
which  he  and  his  relict,  the  pursuer,  did  continue  till  the  year  1655,  that  she 
was  put  from  [it]  by  a  decreet  surreptitiously  purchased  against  her  tenants,  to 
which  she  was  not  called,  and  whereof  she  nas  reduction  depending.  As  also, 
in  anno  1643,  Knappernay  gave  bond  to  Sir  Robert  Ferquhar  for  the  sum  of 
£1390,  which  he  acicnowledged  him  to  be  resting,  after  just  count  and  reckon- 
ing ;  and  which  sum  was  satisfied,  and  bond  retired,  and  ICnapperna3^s  subscrip- 
tion taken  from  it,  which  is  extant  to  be  seen.  The  Lords,  before  answer, 
ordained  both  parties  to  produce  their  subscribed  accounts,  and  to  give  their 
oaths  upon  the  having  thereof;  and  Sir  Robert  to  depone  upon  the  double 
thereof,  and  to  produce  the  contract  of  wadset,  with  the  retired  bond  wanted 
bv  Knappernay  to  Sir  Robert  for  the  sum  of  rfl390,  after  count  and  redconing: 
Thereauer  it  was  declared  in  whose  hands  the  subscribed  accoui^  Iras  presumed 
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to  be,  since  it  was  not  produced.  The  Lords  found  the  same  was  presumed  to 
be  in  iSir  Robert's  hands,  in  regard  of  many  circumstances ;— ^nd  therefore 
found  Sir  Robert  ought  to  produce  the  same.  And  a  day  being  assigned,  and  the 
term  circumduced  against  nim,  the  Lords  decerned  in  favours  of  the  Lady  Knap- 
pemay,  the  pursuer. 
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1664.    Nmemher  23.    The  Laird  of  Beaeford  against  Malcolm  Scot. 

By  contract  of  wadset  betwixt  the  Laird  of  Bearford  and  Mr  James  Crichtoun, 
his  father-in-law,  and  Malcolm  Scot,  upon  the.  one  and  other  part  }--the  said  Bear- 
ford  wadset  to  the  said  Malcolm  nineteen  acres  and  a  half  of  land  of  Lochbank, 
redeemable  upon  payment  of  the  sum  of  4(000  merks ;  in  which  contract  Bear- 
ford  is  obliged  to  pay  the  annualrent  personally.  And  for  the  said- Malcolm  his 
farther  security  anent  payment  of  his  annualrent,  the  said  Bearford,  in  the  body 
of  this  contract,  set  a  tack  of  the  said  lands  for.  payment  of  fifty-eight  bolls  bear 
yearly,  during  the  not  redemption,  for  the  prices  thereof,  at  twenty  shillings 
the  boll,  under  and  beneath  the  fiar  of  the  years.  Bearford,  upon  the  contract,  in- 
tents action  of  count  and  reckoning,  and  payment  of  the  duties  of  the  land  ac- 
cording to  the  fiars  of  the  respective  years,  conform  to  the  Act  of  Parliament 
of  debtor  and  creditor.  The  Lords  ixnmd^  that  the  same  wadset  came  not  un- 
der the  compass  of  the  Act  of  Parliament,  notydthstanding  of  the  twenty  shillings 
Scots  to  be  defeased  to  the  defender  upon  the  boU  under  and  beneath  the  fiar 
of  the  year,  which  they  found  not  to  be  an  usurary  paction,  but  that  the  defender 
ought  to  have  allowance  thereof  conform  to  the  contract ;  and  that,  in  re^rd  be 
was  obliged  to  carry  the  victual  to  the  market,  and  defray  the  charges  of  seUing 
thereof,  and  that  he  had  quit  to  the  pursuer  j02OQ  Scots  of  annualrent,  owing  him 
before  the  entering  into  the  contract. 
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1664.    November  ^.    Isobell  Allan  against  James  HALTBURTotm. 

James  Halyburtoun,  brewer  in  Edinburgh,  grants  bond  to  his  wife,.  Mar* 
garet  Allan,  whereby  he  binds  and  obliges  hhn  to  provide  her,  and  the  heirs  be- 
gotten betwixt  them,  failyieins  her  nearest  and  lawful  heirs,  to  certain  tene> 
ments  of  land,  and  to  infeft  them  therein.  The  narrative  was.  In  regard  she 
was  not  provided  by  contract  of  marriage,  and, that  he  had  received  a  competent 
portion  with  her,  after  the  decease  of  uie.  said  Margaret,  who  died  witibiout  any 
children  procreated  of  the  marris^.  Isobdil  Allan,  and  remanent  sisters  of  the 
said  Margaret  pursue  James  Halyburtoun  for  implement  of  the  said  bond  of 
provision.  And  the  said  James,  having  revoked  the  foresaid  bond,  as  being  stante 
ntatrimonio  done,  and  raised  reduction  thereof  ;^-the  Lords  found  the  bond 
granted  by  the  husband  to  the  wife  to  be  donatio  inter  virum  et  uxorem,  and  sus- 
~  the  reason  of  reduction ;  likeas  they  reduced  the  same. 
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1664.    November  24f.    The  Laird  of  Wolmet  and  Major  Biggar  against  The 

Laird  of  Swintoun  and  the  Earl  of  Lauderdale. 

In  an  action  of  reduction  of  a  certification  obtained  at  the  Laird  of  Swin- 
toun's  instance,  against  the  Laird  of  Wolmet  and  Major  Biggar,  before  the 
usurpers,  but  lay  over  till  the  year  1665,  at  which  time  the  summons  being 
wakened  against  Swintoun  ; — the  Earl  of  Lauderdale  was  likewise  called,  who 
was  come  in  Swintoun's  place,  being  reponed  against  his  forefaulture. ;  whereof 
Swintoun  had  gotten  the  gift  from  the  usurpers,  and  so  had  right  to  the  lordship 
of  Musselburgh,  whereof  the  lands  of  Wolmet  held  feu.  It  was  alleged  for  the 
Earl  of  Lauderdale,  That  the  summons  against  him  ought  to  be  continued.  The 
Lords  sustained  process,  and  found  no  necessity  to  Major  Biggar  to  continue 
the  wakening  againt  the  Earl  of  Lauderdale  ;  in  regard  the  principal  summons 
of  reduction  was  executed  in  the  usurper's  time  against  Swintoun,  according  tx> 
the  form  then  in  use,  in  whose  person  the  right  of  the  certification  then  stood  ; 
and  that  Lauderdale  was  now  only  called  for  his  interest,  in  respect  of  his  super- 
venient right. 
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1664.    November  25.    Jeak  Watt  against  Robert  Russel  and  Others. 

Jean  Watt^  being  infeft  in  the  lands  of  Bogehead  and  Whiteside,  conforni  to 
her  contract  of  marriage  with  umquhile  Thomas  Hamiltoun,  her  husband,  did 
obtain  a  decreet,  before  the  Lords,  against  the  tenants  ;  and  thereupon  having 
charged  Robert  Russell,  one  of  the  tenants,  [he]  suspends  upon  this  reason.  That 
the  said  Robert  Russell,  being  a  cseditor  to  the  said  umquhile  Thomas  Hamil- 
toun, and  having  apprised  from  the  said  Thomas  Hamiltoun  his  son,  as  lawfully 
charged  to  enter  heir  to  him,  the  said  lands  of  Bogehead  and  Whiteside,  and  all 
rights  that  he  can  pretend  thereto  ;  upon  which  apprising  the  said  Robert  stands 
publicly  infeft ;  and  that  the  benefit  of  any  provision,  conceived  in  the  contract 
of  marriage,  in  favours  of  Thomas  Hamilton,  the  heir  of  the  marriage,  now  his 
debtor,  must  belong  to  him,  having  apprised  the  same :  so  that  tne  charger, 
Jean  Watt,  being  thereby  restricted  to  oOO  merks,  the  superplus  being  provided 
to  the  child  of  the  marriage ;  the  letters  must  be  found  orderly  proceeded  for  the 
600  merks,  and  suspended  for  the  superplus.  To  which  it  was  answered,  That 
the  clause  of  provision  in  the  foresaid  contract  is  only  in  case  there  be  children 
alive  of  the  marriage ;  quo  casuj  the  said  Jean  is  made  liable  to  entertain  them, 
during  her  viduity,  upon  her  jointure,  they  not  being  otherwise  provided ; 
and,  in  case  she  should  marry  a  second  husband,  the  said  children  being  alive, 
then  and  in  that  case  her  conjunct  infeftment  was  to  be  restricted  to  600  merks 
during  the  said  second  marriage,  and  the  superplus  to  be  for  alimenting  the  child- 
ren ofthe  first  marriage :  which  being  alimentary,  and  any  of  the  children  alive, 
can  never  be  taken  from  them  by  any  of  the  fathers,  intromitters  ;  it  being  clear, 
by  the  contract,  that  not  only  the  whole  lands  of  Bogehead  and  Whiteside  are 
secured  to  the  children,  but  also,  that  any  restriction  of  her  liferent  right  is 
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only  in  favours  of  her  children,  excepting  and  reserving  their  aliment ;  and  which 
cannot  be  taken  from  them  by  any  creditors  of  the  father.  The  Lords,  in  re* 
spect  the  charger,  Jean  Watt,  was  married  to  a  second  husband,  found  that  she 
should  restrict  her  liferent  to  600  merks  yearly,  unless  compearance  were  made 
for  Thomas  Hamilton,  only  child  of  the  marriage,  and  an  allegeance  made  for 
his  right  as  to  the  superplus ;  and  thereafter  found  the  letters  orderly  proceeded 
for  the  600  merks,  and  suspended  them  £qtcoad  ultra.2 
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1664.    December  S.    Walter  M*Gill,  Minister,  against  The  Earl  of  Cassles. 

Mr  Walter  M^Gill  having  pursued  the  Earl  of  Cassles,  for  payment-making 
to  him  of  his  stipend,  for  crop  1663,— the  Lords  found  the  minister,  being  pre-: 
sented  before  Whitsunday,  hath  right  to  the  half  of  the  stipend  payable  at 
Whitsunday,  albeit  his  institution  and  collation  was  after. 
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1664.    December  9*    James  Bruntfeild  against  Margaret  Edgar. 

John  Edgar  having  right,  Iw  progress,  to  a  wadset  of  land  of  Hassindean, 
flowing  from  Alexander  Bruntfeild,  redeemable  for  the  sum  of  6500  merks  ;  the 
said  John  dispones  the  same  in  favours  of  James,  Anna,  and  Margaret  Edgars, 
his  children,  viz.  to  James,  the  sum  of  3000  merks;  to  Anna,  ^1000;  and  to 
Margaret,  1000  merks.     In  which  disposition  it  is  provided.  That  it  should  not 
be  lawful  for  the  said  John,  in  his  own  lifetime,  to  uplift  the  said  sum,  and  to 
divide  and  dispone  the  same  in  favours  of  the  said  James,  Anna,  and  Margaret 
Edgars.     And  farther,  it  is  provided,  That  in  case  it  shall  happen  any  of  the 
said  children  to  depart  this  hfe,  not  having  lawful  heirs  the  time  of  their  de- 
cease, whenever  the  same  should  happen,*  their  portions  to  accresce  to  the  rest 
surviving.    Upon  this  disposition  the  children  are  infeft,  and  inhibition  served 
against  the  father  in  anno  1647.    Thereafter,  by  an  agreement  betwixt  the  fa« 
ther  and  James  Bruntfeild,  son  to  Alexander  Bruntfeild,  the  first  wadsetter;  it 
is  agreed.  That  the  wadset  lands  should  be  redeemable,  either  by  payment  of 
the  sum  contained  in  the  reversion,  or  by  procuring  assignation,  from  Nicol 
Edgar,  to  as  many  debts  as  would  amount  to  the  sum  of  5500  merks,  due  by 
the  said  John  Edgar,  or  from  any  other  of  the  creditors  ;  which  assignation  the 
said  John,  as  taking  burden  for  his  children,  did  oblige  him  to  accept,  in  place 
of  these  sums  due  upon  the  reversion.     And  it  is  provided,  that,  in  case  the  as- 
signation be  not  purchased  betwixt  and  Whitsunday  1667»  then  the  agreement 
to  be  null,  and  the  children  to  bruik  the  lands,  aye  and  while  they  be  redeemed 
by  payment  or  consignation  of  the  sums  contained  in  the  reversion.    James  and 
Anna  Edgars  being  deceased,  and  Margaret  only  in  life ;  and  James  Bruntfeild, 
having  purchased  assignation  to  the  said  John  Edgar  his  debts,  pursues  decla- 
rator of  redemption  :  wherein  Margaret  Edgar,  the  only  person  alive,  and  sub«- 
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stituted  to  the  rest,  compears,  md  alleges^  There  can  be  no  redemption  nor  d^ 
darator  of  the  order,  because  the  defenders  ix^ere  not  premonished  to  accept 
of  the  assignations,  but  of  money,  and  far  less  to  accept  of  assignations  to  bank* 
rapt  debts;  and  that  any  reservation  contained  in  the  disposition  made  by  the  father 
to  the  children,  that  he  should  have  power  so  to  do,  had  not  this  ^ect,  that  he 
might  accept  of  assignations  to  bankrupt  persons,  and  so  to  evacuate  the  child* 
ren's  right ;  but  was  only  an  act  of  administration,  as  being  tutor4n-law  to  his 
children ;  in  whose  prejudice,  he  could  do  no  deed ;  especially  the  assignation 
being  procured  after  Whitsunday  I66I,  by  the  space  of  eight  years,  and  the  fa- 
ther, «fohn  Edgar,  deceased.  The  Lords  found.  That  the  father,  John  Edgar, 
could  not  alter  the  condition  of  the  disposition  conceived  in  favours  of  the  child^ 
ren,  to  their  prejudice ;  and  therefore  ordained  the  pursuer  of  the  order  to  pay 
the  sums  of  money  therein  contained ;  and  found,  that  the  children  were  not 
obliged  to  accept  of  assignations  to  the  debts  mentioned  in  the  subsequent 
agreement  betwixt  the  father  and  the  pursue,  in  regard  they  were  not  purchased 
debito  tempore. 
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1664.    December  9*    The  Bishop  of  the  Isles  against  James  Hamiltoun  and 

RoBsaT  Lba&kount. 

The  Bishop  of  the  Isles  having  pursued  James  Hamiltoun,  and  Robert  Lear- 
mount,  mercnant,  for  £4,  for  the  teind  of  ilk  last  of  herring*  bought  by  them 
from  the  fishers  of  the  Isles,  in  the  year  1663  ^  the  said  teind-herring  being  an 
alleged  part  of  his  benefit :  it  was  allied  for  the  defenders^  No  process ;  be« 
cause  the  Htshop  is  not  provided,  per  expres$wn^  to  the  teilid^berring,  but  only 
to  the  teind<^hes,  great  and  small :  and  that  they  coiidd  not  be  liaUe  tiierefor^ 
they  being  neither  slayers  of  the  fish,  nor  outwaterers  of  the  boats»  nor  fumidiers 
of  the  provision ;  but  only  merchants  in  Edinburgh,  who  bought  the  same  from 
the  slayers,  bonajide^  from  whom  only  the  teind  ought  to  be  ta^en^  and  not  from 
the  merchants ;  and  it  was  alleged,.  That  a  coaatant  rate  cannot  be  exacted, 
since  the  prices  of  the  fishes  alter  yearly,  more  or  less.  To  all  which  it  was  re- 
plied by  the  Kshopy  That  he  ofiered  him  to  prove,  that  his  predecessors,  Bishc^ 
of  the  Isles,  have  been  in  use  to  obtain  decreets  m  Jbro^  ^gainst  the  merchants, 
who  were  neither  takers  nw  slayers,  for  the  teind-herring  bought  by  them,  fctf 
four  pounds  for  the  last  tberecM;  To  which  it  ^yaa  dupUed,  Non^relevant  de* 
creets ;  because  there  might  have  been  collusion  and  a  dispute  inserted,  albeit 
there  was  none ;  and  this  decreet  being  against  neither  party,  cannot  wrong 
thir  defenders ;  and  that  a  single  decreet  for  one  or  two  years  is  not  sufficient 
to  constitute  a  right  of  the  teind-herring  in  the  Bishop's  person  ;  and,  as  to  the 
prices  contained  in  this  decreet,  they  cannot  be  a  rule  for  the  future,  since  they 
vary  daily.  The  Lords  debated  the  case  very  contentiously>  and  some  were  of 
the  opinion  to  consider  the  Bishop's  right  abstractiy  from  the  former  decreets  ^ 
but  others  were  of  the  opinion  it  were  better  to  join  his  right  and  the  decreet 
together, 
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166*.    December  1(X    The  Goldsmiths  of  Edinburgh  against  Robert  Halt* 

BURTON. 

f 

The  Goldsmiths  of  Edinburgh  having  recovered  a  decreet  against  Robert 
Halyburton,  as  representing  his  father,  for  payment  of  a  sum  of  money  owing 
to  them ;  the  charge  being  suspended  upon  this  reason, — that  the  Goldsmiths 
had  confirmed  themselves  executors-creditors  to  the  defunct,  who  was  their 
debtor ;  by  virtue  whereof  they  had  intromitted  with,  at  least  might  have  intro^ 
mitted  with,  as  many  of  the  defunct's  goods  and  gear  as  might  have  satisfied  the 
debt  owing  to  them.  To  which  it  was  answered,  That  their  confirmation  being 
only  before  the  commissaries  of  Edinburgh,  and  not  before  the  commissary  of 
Glasgow,  within  whose  jurisdiction  he  died,  the  executors-creditors  could  do  no 
diligence  efiectively.  The  Lords  found  the  creditors  were  not  liable  to  do 
diligence  against  the  defunct's  debtors,  seeing  they  were  confirmed  a  nan  suo 
judke. 
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1664.    December  14.    The  Relict  of  the  Lord  Colvill  and  James  Car- 

michael  against  The  Heir^  Lord  Colvill. 

The  Lord  Colvill  deceasing  without  children,  and  having  nominated  Dame 
Euphan  Mortone,  his  lad^,  his  executor  and  universal  legatrix,  with  this  qua- 
lity, that  the  heir  of  tailyie,  the  now  Lord  Colvill,  should  relieve  the  execut<Mr 
of  all  debts  and  incumbrances  wherewith  the  same  might  be  a£^ted ;  there 
being  a  summons  raised  at  the  relict  and  James  Carmichael,  now  her  spouse, 
their  instances,  against  the  Lord  Colvill,  for  freeing  her  of  a  number  of  debts 
for  which  she  had  been  distressed,  as  executrix  ;-^the  Lords  found  the  sum* 
mons  no  way  relevant ;  and  found  that  the  executrix  should  relieve  the  heir  of 
all  the  moveable  debts  secundum  vires  inoentarih  notwithstanding  of  the  clause 
contained  in  the  testament. 
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1664.    December  14.  Storck  against  Londons. 

In  an  exhibition  of  writs  raised  at  the  instance  of  one  Stored  against  Londons, 
which  Storck  was  tutor-in-law  to  some  minors  there,  there  was  compearance 
made  for  the  tutor-dative,-^who  alleged.  That  he  being  tutor-dative,  the  writs 
ought  to  be  exhibited  to  the  tutor-in-law,  whose  service  and  retours  were  not  ex- 
pede  debito  tempore^  especiaDy  be  being  such  a  person  as  to  whom  the  pupil  had 
several  actions  and  processes;  and  that  the  tutor-dative^s  gift  was  expede 
before  the  expeding  of  the  tutor-in-law's,  which  was  not  expede  or  done 
within  the  year  after  the  vacancy,  as  ought  to  be.  The  Lords  sustained  the 
exhibition,  without  prejudice  to  either  of  the  tutors  to  debate  the  competition 
anent  their  several  rights* 
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1664.    December  15.    Robert  and  Bessie  Swintouk  against  Jabcbs  Notman. 

In  an  action  of  pro-tutory  betwixt  Robert  and  Bessie  Swintoun  against 
James  Notman,  as  representing  umquhile  James  Notman^  who  was  appointed 
overseer  to  the  pursuers^  by  their  father's  latter  will ;  Margaret  Currier,  their 
mother,  being  nominated  tutrix;  and  which  James  Notman  had  intromitted 
with  the  pupils'  means,  the  tutrix  being  married,  and  so  the  tutory  expired  ;— 
the  Lords,  upon  many  hearings  of  this  case,  in  their  own  presence,  found,  lliat 
the  pro-tutor  was  liable  to  count  for  the  pupils,  eodem  modo  as  if  he  had  been 
tutor ;  and  made  an  Act  of  Sederunt,  which  is  of  the  date  the  day  of 

1665,  that  they  would,  in  all  time  coming,  decide  in  such  cases  ac- 
cordingly, conform  to  the  civil  law  and  a  practique  of  ith  July  1637>  in  Dury,— 
M*Duff  against  M*Duff. 

Page  12, 


1664.    December  16.    George  Brown  against  James  Kirk. 

George  Brown  being  bound,  by  his  ticket,  to  pay  to  James  Kirk  the  sum  of 
£18  Sterling,  and,  in  case  of  failure  at  the  day,  £50  Sterling ;  upon  which 
ticket  and  faUyie  he  recovers  decreet  before  the  bailies  of  Edmburgh  against 
the  said  George  Brown  for  null  defence  and  not-compearance ; — ^there  is  sus- 
pension and  reduction  raised  of  the  decreet,  upon  this  reason,-— That  the  same 
was  for  null  defence ;  and  that,  if  he  had  compeared,  he  would  have  alleged, 
that  the  ticket  was  null  quoad  the  £50  sterling  of  failyie,  the  same  having  been 
extorted  from  him  metu  carceris  ;  and  that  he  was  instantly  content  to  pay  the 
£18  sterling  and  expenses,  according  to  the  Lords'  modification.  The  liords, 
in  respect  of  the  decreet  recovered  before  the  bailies,  and  of  the  suspender's 
own  deed,  by  granting  the  foresaid  ticket,  albeit  done  for  eschewing  warding,—- 
would  not  take  away  the  decreet  and  bond. 
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166*.    December  17-    John  Anderson,  Parson  of  Dysart,  against  John  Wat- 

SON. 

Mr  John  Anderson,  parson  of  Dysart,  pursues  removing  from  four  acres  of 
land  designed  to  him  tor  his  glebe,,  against  John  Watson,  the  heritor.  The 
Lords  sustained  process,  and  decerned :  notwithstanding  it  was  alleged  for  flie 
defender.  That  only  ministers  of  landwart  kirks,  and  not  ministers  of  burghs- 
royal,  could  have  glebes,  conform  to  the  Act  of  Parliament ;  which  the  Lords 
repelled,  in  respect  the  Act  of  Parliament  is  only  meaned  of  such  burghs  as  had 
no  landwart  at  all  in  the  parish. 
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1664.    December  9St.    Patbick  Nicoll  against  Gborgs  Scattouk* 

In  a  purauit  raised  by  Patrick  Nicoll  against  George  Seattoun  of  Minnes  for 
payment  of  a  debt,  at  representing  his  father,  on  one  or  other  of  the  passive 
titfes ;  and  being  insisted  against,  upon  that  title  of  behaviour  as  heir,  by  intro- 
mitting  with  the  maills  and  duties  of  lands,  whereof  a  condescendence  was  to 
be  given  in  by  the  pursuer ;  the  Act  being  extracted  blank,  and  the  conde- 
scendence not  proven  till  ai^er  the  second  calling  of  the  Act,— -the  Lords,  in 
respect  thereof,  would  not  drcumduce  tb»  term  against  the  defender  i  but  gave 
him  a  long  term,  tnz.  to  the  1st  of  July  thereafter,  to  complete  his  diligence  fix 
proving  uiat  his  father  was  denuded  of  the  lands,  with  the  maills  and  duties 
thereof,  [with  which]  it  was  alleged  the  defender  had  intromitted. 

Page  13. 


1664.    December  23.    Sir  Archibald  Stewart  of  Blackball  against  The 

Laird  of  Rothemat. 

Sir  Archibald  Stewart  of  Blackhall,-«-h|iving  apprised  the  lands  of  Rothemay, 
and  others,  from  Alexander,  Lord  Saltoun,  as  lawfully  charged  to  enter  heir  to. 
iimquhile  John,  Lord  Saltoun,  his  father ;  upon  that  ground,  as  having  right  to  the 
gift  of  ward  and  non^entry  of  the  said  Alexander,  Lord  Saltoun,  of  the  said  lands, 
by  apprising,  and  as  having  right  to  the  decreet  of  general  declarator  of  the  said 
Alexander  Lord  Saltoun  his  escheat  and  liferent ; — ^intents  reduction  against  the 
Laird  of  Rothemay,  Park,  and  others,  for  reducing  a  disposition  gr&nted  by 
umquhile  John,  Lord  Saltoun,  to  the  late  Lord  Uchiltrie,  of  the  said  lands ;  upon 
that  reason,  that  umquhile  John  Saltoun  was  interdicted,  and  the  interdiction 
duly  published,  before  granting  of  the  said  disposition  ;  and  for  reducing  the 
rights  granted  to  the  said  Lord  Uchiltrie  to  Rothemay  and  Park  $  which  be- 
hoved to  fall  in  consequence. 

Whereunto  it  was  answered,  That  there  could  be  no  process,  because  no  in- 
feftment  had  followed  upon  the  comprisiiig.  * 

The  Lords  repelled  the  allegeance,  and  sustained  the  pursuer^s  interest  upon 
the  comprising,  which  they  found  to  be  equivalent  to  an  assignation,  and  the  m- 
terdictvm  to  an  inhibition  ;  so  that,  for  reducing  of  thir  pursuers  and  their  au- 
thors their  rights,  there  needed  no  infeftment  to  pass  upon  the  a]^prising. 
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1664*    December  22.    Cornelius  Inolis  (gainst  His  Tenant's. 

Mr  Cornelius  Inglis,  being  infeft  in  several  lands  and  tenements  about  Kings- 
bams,  upon  a  comprising,  pursues  removing* 

It  was  ALLEGED  by  1^  Roger  Hoge,  who  compeared  for  his  interest.  No  re* 
moving ;  because  they  were  his  tenants,  by  payment  of  maill  and  duty,  several 
Tears  before  the  warnings  >  who  have  right  to  the  said  lands  by  apprising,  and 
had  charged  the  superior. 
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To  which  it  was  answered,  Nan  relevat^  unless  the  defender  will  say  he 
stands  infeft,  and^  by  virtue  thereof,  in  possession,  by  uplifting  the  maills  and 
duties ;  in  regard  an  apprising  and  charge  i^inst  the  superior  is  not  sufficient 
interest  to  pursue  a  real  action.  Neither  can  it  be  sustained,  byway  of  defence, 
to  impede  a  removing,  at  the  pursuer's  instance,  against  his  own  tenants,  who 
stand  infeflt ;  especially  the  superior  having  suspended  the  charge,  and  Mr  Ro- 
ger having  used  no  diligence  for  discussing  thereof. 

In  this  interlocutor  the  Lords  were  divided,  and  thought  it  disputable,  whe« 
ther  a. comprising,  with  a  charge  against  the  superior,  and  seven  years'  posses* 
sion,  were  sufficient  to  maintain  the  tenant,  in  a  removing,  against  one  that  stands 
infeft ;  and,  therefore,  it  was  not  decided :  but  recommended  to  the  Lord  Presi- 
dent to  agree  the  parties. 
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1665.    January  5.    Thomas  Pamfin  against  James  and  William  Melville. 

Thomas  Pampin,  Englishman,  pursues  James  and  William  Melville  for  £500 
sterling,  conform  to  an  English  bond. 

It  was  ALLEGED  Absolvitor,  because  they  did  make  the  pursuer  assignee  to 
their  proceedings  of  their  adventures  in  the  Barbadoes  and  Geneva,  towards 
payment  of  the  sums  pursued  for.  Conform  thereto,  the  pursuer  has  intromit* 
ted  with  as  much  as  will  satisfy  the  sum  acclaimed ;  at  least  the  major  part 
thereof;  and  therefore  the  pursuer  ought  to  count  and  reckon. 

To  which  it  was  answered,  Ought  to  be  repelled,  in  respect  the  pursuer's 
bond  is  clear  and  simple  ;  and  the  allegeance  is  only  relevant  scripto  x)eljwrar 
mento  partis. 

The  Lords  found  the  allegeance  relevant,  founded  upon  the  assignation, 
probable  by  the  pursuer's  oath ;  and  ordained  them  to  give  in  a  special  charge 
of  the  particulars  assigned  ;  at  which  time  the  Lords  would  determine  the  man- 
ner of  nrobation  of  quantities  and  prices  intromitted  with  by  the  pursuer :  for 
it  was  tnen  alleged,  that,  as  the  assignation  was  probable  by  the  pursuer's  oath, 
so  [is]  his  intromission  with  the  quantities  and  prices,  and  not  by  witnesses ; 
albeit  the  bond  was  an  English  bond,  and  granted  in  England. 
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1665.    January  7.    The  Earl  of  Roxburgh  against  William  Moor. 

In  a  removing,  pursued  by  the  Earl  of  Roxburgh  against  Mr  William  Moor^ 
from  some  kirklands  in  Moorbottle,— 

It  was  alleged  for  the  defender.  That  he  had  a  disposition  of  the  several 
lands'  from  the  vicar,  by  virtue  whereof  he  has  bruiked  and  been  in  possession 
these  forty  years  bygone ;  which  must  defend  him  in  possessariop  and  is  equiva» 
lent  as  if  he  had  a  tack  of  the  lands. 

The  Lords  repelled  the  allegeance  founded  on  the  disposition,  charter,  and 
forty  years'  possession^  in  regard  there  was  no  seasine  produced ;  and  found  the 
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disposition  was  not  equivalent  to  a  tack  ;  nor  sufficient  to  defend  him  against  a 
third  party,  who  was  infeft,  hut  only  to  pursue  the  granter  for  implement. 

Fa^e  16. 


1665.    January  25.    Alexander  Brodie  against  The  Tenants  of  New-Gal- 

LOWAY. 

Alexander  Brodie,  being  infeft  in  the  barony  of  Kenmuir,  whereof  the  lands 
of  New-Galloway  are  a  part,  pursues  a  removing  against  the  tenants  of  New-Gal* 
loway. 

'  It  was  ALLEGED  for  the  tenants'  not  removing, — ^Because  the  town  is  erected  in 
a  burgh  royal,  and  the  pursuer  produces  no  infeftment  of  the  houses  and  tene- 
ments held  in  burgage* 

The  Liords  repelled  the  aU^eance,  unless  the  tenants  would  allege  that  New- 
Galloway  was  dismembered  from  Kenmuir,  and  that  the  town  of  New-Galloway 
was  infeft,  holden  of  the  King  in  burgage,  upon  the  Yiscount  of  Kenmuir's  re- 
signation. 
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i665,  January  26.  James  Logan  of     '     ■         against  Elizabeth  Galbraith. 

There  is  a  tenement  of  land  in  Leith,  called  the  Catchpaill,  whereof  umquhile 
William  Logan,  skipper  there,  was  heritor;  and,  by  his  contract  x>f  marriage 
with  Elizabeth  Galbraith,  he  was  bound  to  infefl  her  in  an  annualrent  of  300 
merks  forth  thereof;  whereupon  she  is  infeft,  holdeU  of  the  superior.  The  said 
William  Logan,  her  husband,  bein^  deceased;  and,  not  being  excluded  by  her  con- 
tract of  marriage,  she  is  likewise  kenned  to  a  third  of  the  said  tenement,  after 
the  decease  of  the  said  William,  her  father's  brother's  son,  James  Logan  of 
Consone  is  heir  served  to  him  ;  and  he  dispones  the  said  tenement  to  Richard 
Logan,  his  second  son  ;  who  pursues  removing  against  the  said  Elizabeth,  she 
being  tenant  for  the  time,  after  the  decease  of  her  husband:  and  Mary  Cave,  re- 
lict of  umquhile  John  Logan,  elder  brother  to  the  said  Robert,  did  defend  there- 
upon. Decreet  is  given  parte  comparante,  but  nothing  proponed  for  the  said 
Elizabeth  ;  who,  being  now  charged  to  remove,  suspends,  upon  this  Mason,  That 
she  is  kenned  to  a  terce  of  the  said  tenement,  and  so  cannot  be  removed  till  it 
be  divided  ;  that  she  has  greater  interest  in  the  tenement  than  the  charger,  be«- 
cause  she  is  provided  to  the  annualrent  of  SOO  merks  forth  thereof,  long  before 
the  charger's  right ;  for  the  by  runs  whereof,  she  has  adjudged  the  property,  and 
thereupon  stands  infeft 

To  the  jftrst  it  is  answered,  Imo.  Competent  and  omitted,  in  the  foresaid  de- 
creet. 2do.  The  said  tenement  being  within  burgh,  there  can  be  no  terce  of 
the  same.  Neither  can  she  allege  that  she  bruiks  the  two  parts  pro  indiviso,  the  said 
exception  being  only  in  case  of  lands  and  tenements,  containing  several  dwelling- 
houses,  which  are  of  their  own  nature  divisible ;  which  this  tenement  is  not :  and 
to  the  two  parts  thereof  the  pursuer  has  unquestionable  right,  and  so  ought  tp 
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have  the  possession ;  the  two  parts  always  drawing  the  third  part  with  them. 
To  the  do?  reason  it  was  answered,  That,  notwithstanding  of  the  adjudication, 
and  inftftment  following  thereon,  she  ought  to  remove ;  because  she  having  pos- 
sessed the  tenement  continually  since  ner  husband's  decease,— the  possession 
whereof  exceeds  the  annualrent,— she  is  satisfied  of  her  annualrents  by  her  pos- 
session, and  so  could  not  adjudge  for  the  byruns  of  the  same. 

The  Lords  found,  That  the  two  parts  should  draw  the  third,  and  therefore  d^ 
cerned  the  tercer  to  remove  ;  but,  if  she  was  willing  to  take  the  house  of  the 
pursuer  for  the  rent,  he  should  prefer  her  to  any  other,  she  finding  caution  for 
the^two  parts  of  the  boose^mail. 

J!ag-€  SO. 


OMAs  AiKENHEAD  agaiftst  Janet  and  Marpon  Aiken* 
HEADS  and  their  Huisbands. 


UMQt/Hriiis  Alexander  Aikenhead,  uncle  to  Thomas  Aikenhead,  and  tutor 
minated  and  confirmed  to  him,  and  having  granted  the  receipt  of  several  bonds 
granted  to  umquhile  Mr  Thomas  Aikenhead,  and  assigned  by  him  to  his  son 
Thomas  ;  the  said  Alexander,  having  received  payment  of  the  said  sum  belone^« 
ing  to  his  said  pupil,  the  said  pupil  pursues  Janet  and  Marion  Aikenheads,  on^ 
daughters  and  children  to  the  said  Alexander,  as  heirs  and  executors  to  their 
father,  and  upon  the  rest  of  the  passive  titles,  and  their  husbands  for  their  in- 
terests ;  the  said  Thomas,  the  pupil,  insisting  against  the  said  Janet  Aikenhead 
and  her  hu8band,^^s  successor  by  the  lucrative  title,  post  contractum  detitom^  in 
so  far  as  her  father  disponed  to  her  certain  tenements  of  lands  and  other  heritfl« 
ble  sums  or  rights. 

It  was  ALLEGED  for  the  defenders,  That  she  could  not  be  liable  as  successor, 
\mo.  Because,  hoc  daio,  that  her  Either  had  disponed  to  her  any  heritable  sums 
or  tenements  for  love  and  favour,  and  for  her  provision ;  the  pursuer  behoved 
to  pursue  reduction  thereof,  via  ordinmia^  upon  the  Act  of  Parliament.  %do. 
She  could  hot  be  liable,  because  any  dispositions  made  to  her  and  her  husband 
were  for  onerous  causes,  inttdtu  matrimonii^  by  contract  of  marriage,  or  other- 
wise. And  the  said  rights  cannot  be  quarrelled,  nor  fall  under  the  compass  of 
the  .Act  of  Parliament ;  as  was  £[>und  in  the  dase  betwixt  Simpson  and  Liddile. 

To  which  it  was  replied  by  the  pursuer,  Thut  the  defender's  father  being 
both  tutor  ilnd  debtor  to  him,  and  thereafter  making  disposition  and  assignation 
to  the  -defender's  own  daughter,  one  of  the  apparent  heirs-portioners,  and  who 
was  alioqui  successura  ;  the  disposition  granted  for  love  and  favour,  without  any 
onerous  cause,  must  make  her  liable  as  successor ;  at  least,  she  and  her  husband 
fiiust  be  liable  t^  the  pursuer  in  quantum  lucrati  sunt^  which  will  exceed  the 
debt,  acclaimed  by  the  pursuer ;  who,  in  all  law,  is  most  favourable ;  his  tutor 
having  intromitted  with  his  means,  which  the  said  tutor  could  not  dispone  to 
his  own  daughter  and  apparent  heir ;  but  ^e  must  be  liable,  ut  supra :  and 
there  is  necessity  for '  the  pursuer  to  reduce  the  said  rights,  seeing  he  insists 
against  his  upon  the  passive  title,  as  successor.  % 

To  the  second,  it  Vas  answered,  Imo.  The  dispositions  and  rights  whereupon 
she'  insisted  as  success<H',  were  not  made  by  the  contract  of  marriage  betwixt  the 
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tutor,  and  the  said  John,  her  husband :  which  husband  did  marry  her  with- 
out  iter  fetber's  consent ;  and  there  was  no  contract  q£  marriajge«  2ifcu  Albeit 
ihe  dispositions  and  rights  had  been  granted  by  the  contract  of  marriage,  or  in^ 
tmtu  matrimonii^  yet,  notwithstanding  thereof,  she  still  would  be  liable  as  sue- 
oesscMT^  the  said  rights  being  granted  for  love  andfavomr,  and  for  her  provision  : 
And  the  defimct  beii^  debtor  to  the  pursuer,  could  not  dispone  his  own  meMts 
to  faifi  daughter,  who  was  to  succeed ;  who,  at  least  in  bo  &r  as  ahe  had  got  bfi^ 
aefit,  might  he  liable  to  the  jMirsuer,  a  most  lawful  and  Javourable  creditor. 

The  Lords,  before  answer,  ordained  the  contract  of  marriage  to  be  produced ; 
nd  found  the  defences  {m>poned  for  the  other  heir-portioner, — wix.  tmrtlthe  pur- 
suer was  debtor  to  her  mr  her  aliment, — relevantt,  and  appointed  count  andreck* 
oning ;  but  the  main  question  was  not  decided  till  afterwards. 
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1665.    January  28.    Charles  Stewart  against  The  Viscount  of  Kingstouk. 

Mn  Thomas  Tumbull,  sometime  minister  at  Morham,  by  a  ta(^,  dated  ibe 
80di  October  1637,  did  set  the  teind-sheaves  of  the  parish  of  Mcnrham  to  Charies 
Stewart,  grandchild  to  Francis,  Earl  of  BothweD,  for  Mr  Thomas  his  lifetime, 
and  19  years  thereafter,  for  payment  of  600  nierks  of  yearly  duty.  To  which 
tack,  Francis^  Lord  Stewart,  &ther  to  the  said  Oiarles,  consents,  as  patron, 
though  he  was  not  patron ;  and  Charles,  jpretending  right,  in  manner  foresaid, 
ratifies  a  prior  tack,  dated  in  November  loS3,  whereby  Mr  Thomas  had  set  to 
BeMibrd  both  parsonage  and  vicarage  teinds  of  certain  lands  thikrein  contained, 
for  Mr  Thomas  his  lifetime,  and  five  years  thereafter; — ^Bearford  pa3dng 
yearly  to  the  parson,  282  merks  yearly.  The  ratification  is  dated  the  12th  De- 
cember 1640,  which  is  seven  years  after  the  date  of  the  tacks  so  ratified.  Sick«- 
like  Charles,  upon  his  fixresaid  right,  makes  a  short  minute  of  agreement  with 
Beinstoun,  iipon  the  1st  December  1642 ;  whereby  it  is  condescended  that  the 
parsonage  teinds  of  Mainshill,  within  the  said  parish,  shall  be  rated  yearly  to  be 
<660,  which  was  to  be  futid  to  the  said  Charles  Bearford.  And  Beinstoun,  pre- 
tending right  to  the  said  temds,  by  the  foresaid  agreement  and  tacks^  pursues 
the  Viscount  of  ICingstoun  for  spnilyie,  of  their  teinds,  for  the  crop  l&S^. 

The  Lords  would  not  sustain  the  spuilyie,  but  restricted  the  same  to  4 
vronsous  intromission  ;-*^notwithstanding  it  was  alleged.  That  the  tack  set  to 
Charles  Stewart,  was  null,  not  being  sul^ribed  with  consent  of  the  lawful  t^ 
tron ;  Francis  Stewart  not  being  lawful  patron,  in  regard  his  father  was  fore- 
fault, and  the  forefaulture  disponed  to  the  Earl  of  Buccleugh  :  and  that  the 
tack  was  null,  being  set  by  a  parson  for  nineteen  years  after  his  decease,  which 
he  could  not  do ;  and  therefore  the  tack  is  null,  opecatione  ewceptionis  velrepUus^ 
by  4 A  Act  Parliament  S2  James  VI, 

Which  tacks  and  agreements  the  Lords  would  not  take  away  in  hocjudicia 
ppssiefss^rio  ;  and  th^efore  decerned  as  aforesaid. 
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1665.    February  1.    The  Lord  Elibakk  against  Alexander  Auchmoutt. 

In  a  pursuit  at  the  Lord  Elibank's  instance  against  Alexander  Auchmouty, 
who  had  a  wadset  of  some  part  of  his  land,  whereof  the  rents  did  far  exceed 
the  annualrents  of  the  money,  this  action  being  founded  upon  the  Act  of  debtor 
and  creditor ;  and  Auchmouty  alleging  there  was  a  clause  in  the  contract,  where^ 
by  the  Lord  Elibank  did  renounce  the  benefit  of  all  acts  to  be  made  in  £i- 
vours  of  debtors  restricting  wadsets  ;— 

The  Lords  found,  That,  notwithstanding  thereof,  he  behoved  to  count ;  and 
that  the  Act  of  Parliament  did  not  extend  to  the  defender's  pursuit 
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1665.    February  4.    James  Justice  against  Adam  Nisbet. 

Adam  Nisbet,  having  right,  by  progress,  to  a  comprising  of  the  lands  of  Eas- 
ter-Crichtoun,  pursues  a  declarator  of  expiring  of  the  legal.  In  this  action  com- 
pears James  Justice,  who  had  likewise  apprised  the  same  lands,  and  infeft  there- 
in ;  and  alleged.  There  could  be  no  declarator^  in  respect  of  his  prior  rights  and 
infeftment. 

'  The  Lords  sustained  process ;  but  found,  that  the  declarator  could  operate 
nothing  as  to  James  Justice,  or  any  other  person  having  a  later  right,  and  prior 
to  the  pursuer's. 

Fage  i5. 


1665.     February  4.     The  Lord  Rollo  against  The  Laird  of  Nidrie  and 

Elphingstoun  of  Selnus. 

In  a  double  poinding,  raised  at  the  Lord  Rollo's  instance,  against  the  Laird 
of  Nidrie,  and  Elphingstoun  of  Selnus;  whicb  Lord  Rollo  had  {^ranted  back-bond 
of  10,770  merks  to  John  Anderson,  as  he  who  had  a  factory  ^om  Margaret  An- 
derson, and  her  husband^  to  the  foresaid  confirmed  testament,  and  haill  sums 
contained  therein,  whereof  this  sum  of  the  Lord  RoUo's  was  one ;  whereunto  he 
<:raved  to  be  preferred,  as  having  an  assignation  granted  to  him  of  a  prior  date 
to  that  of  Anderson  ;— »• 

The  Lords  preferred  Nidrie ;  notwithstanding  the  factory  and  assignation 
granted  to  his  author,  John  Anderson,  was  posterior  in  date  to  the  other ;  in  re- 
wect  of  prior  intimation  and  diligence ;  Nidrie  making  it  appear  that  he  had 
the  said  assignation  to  the  Lord  RoUo's  bqnd,  for  an  onerous  cause :  and  the 
Ix>rds  had  no  respect  to  any  private  knowledge  the  Laird  of  Nidrie,  or  his  au« 
thor,  Anderson,  nad  of  any  prior  right  granted  by  Margaret  Anderson  and  her 
husband  to  Selnus  ;  and  assoilyied  the  Lord  Rollo,  for  once  and  single  payment. 

Page^. 


1665.  NEWBYTH-  511 


1665.    Jtme  21.    Sir  Thomas  Stewart  against  Dokald  and  James  M'Lau- 

R£NC£. 

Sir  Thomas  Stewart,  having  obtained  decreet  against  Donald  and  James  M^- 
XAurence,  for  payment  of  a  debt,  before  the  commissary  of  Dumblane ;  and 
the  decreet  being  suspended,  and  reduction  raised  thereupon, — ^it  was  contcinded 
by  Sir  Thomas  Stewart,  that  he  needed  not  produce  the  bond,  which  was  the 
ground  of  the  decreet,  but  only  the  decreet  itself ;  seeing  the  bond  was  produced 
before  the  commissary,  and  that  the  decreet  bears  it. 

The  Lords  ordained  Sir  Thomas  Stewart  to  produce  the  bond  in  secunda  in* 
stantia,  notwithstanding  the  commissary's  decreet  bears  the  same  to  have  been 
produced  in  prima  instantia% 
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1665«    June  23.    The  Procurator  Fiscal  of  the  Commissariat  of  Edinburgh 

against  Thomas  Fairholm. 

The  procurator-fiscal  of  the  commissariat  of  Edinburgh  having,  upon  general 
letters,  charged  Thomas  Fairholm  to  confirm  Alexander  Benstoun's  testament, 
it  was  ALLEGED  for  the  said  defender.  That  he  bad  a  dispositicm  ftom  the  said 
defunct,  and  therefore  needed  not  confirm.  To  which  it  was  answered.  Ought 
to  be  r^elled,  unless  tradition  had  followed. 

The  Lords  found  the  letters  orderly  proceeded,  and  ordained  the  suspender 
to  confirm ;  and  found  all  dispositions  of  moveables  made  in  lecto  null,  non  sectUa 
traditione  ;  without  prejudice  tq  the  party  in  whose  favours  the  disposition  is 
made,  to  protest,  that  his  confirmation  shall  not  prejudge  him  of  his  r^bt  of 
the  disposition,  but  that  the  same  shall  stand  valid  against  any  other  nearest  of 
kin. 
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1665.    June  28.    John  S^attoun  of  Thorntoun  against  Robert  Kellt. 

John  Seattoun  of  Thorntoun,  being  charged  to  make  payment  to  Robert 
Kellie,  of  one  thousand  merks,  as  cautioner  ^r  George  Seattoun  of  Woodhill, 
conform  to  his  bond,  and  decreet  following  thereupon ; — the  charge  was  sus- 
pended, and  the  bond  craved  to  be  reduced,  upon  minority  and  lesion. 

To  which  reason  it  was  answered,  That  it  was  competent  and  omitted. 

It  was  replied,  That  the  process,  being  a  suspension,  competent  and  omitted 
could  not  be  sustained ;  seeing  suspenders  may  omit  all  reasons  which  they  can- 
not instantly  verify,  such  as  this  was,  wherein  the  suspender's  minority  behoved 
to  abide  probation/    But,  Qdo^  There  is  reduction  raised  of  the  first  decreet. 

The  Lords  sustained  the  reason  of  reduction,  notwithstanding  of  the  answer 
made  thereto,  and  reponed  the  pursuer  agains^t  his  own  deed,  i^  respect  of  hx% 
minority* 

Page9Q. 
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1665.    Jane  38.    William  Knftoas  agtansi  Looah  and  John  Botp. 

In  a  pursuit^  Mr  William  Kintore  against  Logan  and  John  Boyd^  for  tutor- 
counts^  it  being  auleged  bj  the  defenders^  That  Ought  and  Sbaald  intromit 
was  not  relevant,  and  that  the  tutors  were  only  liable  for  their  actual  intromii. 
sions,  and  that  they  were  not  liable  for  usurcB  usuranm  ;-— 

The  Lords  found,  That  a  tutor  ought  and  should  intromit ;  and  diat  the  same, 
being  libelled,  was  relevant ;  and  founds  that  tutors  were  liable  for  tbe  annual- 
rents  of  the  annualrents  post  tutelatHy  but  not  durante  tuteUu 
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1665*    July  5.    The  Laird  of  Polwart  against  The  Tenants  of  Look. 

The  Laird  of  Polwart,  being  titular  of  the  teinds  of  the  parish  of  Logie, 
which  is  a  kirk  of  the  abbacy  of  Northberwick,  pursues  the  tenants  for  payment 
of  their  teinds  since  1637*  * 

It  was  ALLEGED  for  the  tenants.  That  they  could  not  be  liable,  because  they 
had  paid  a  joint  duty  of  stock  and  teind  to  their  master ;  which  was  sufficimit  to 
exoner  them. 

To  which  it  was  replied.  That  the  pursuer,  having  right  to  the  teinds,  and 
having  served  inhibitions  yearly,  he  has  good  action  to  pursue  any  that  have  in- 
tromitted  therewith ;  and  specially  the  tenants,  who  were  put  m  malajide  by  in- 
hibitions :  and,  if  they  paid  for  the  teinds  to  their  master,  who  had  no  right, 
Jey  did  it  up«i  their  own  peril ;  and  tbey  may  retain  the  subsequent  duties  of 
the  stock  for  their  relief. 

The  Lords  sustained  this  action  of  spulyie;  and  ordained  the  tenants  to  depone, 
ut  constet  de  debito  :  but  did  not  advise  what  they  could  do  with  the  inhibitions, 
how  far  the  same  could  put  the  tenants  in  malajide^  being  of  great  consequence. 
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1665.    Jub/  7*  Leslie  against  George  Brown. 

In  a  reduction  of  a  disposition  made  by  George  Reid  to  John  Brown,  his 
brother-in  Jaw^  pursued  at  the  instance  of  Adam  Leslie,  upon  the  Act  of  Par- 
liament 1621 ;  as  being  granted  to  a  confident  person  without  any  onerous  cause, 
in  prejudice  of  the  pursuer,  who  was  a  lawful  creditor  to  George  Reid  ;— 

The  Lords  found,  That  George  Brown,  the  defender,  could  only  be  liable  to 
give  his  oath  upon  the  cause  onerous  of  the  disposition,  and  condescend  there- 
on, and  prove  tne  same  by  writ ;  and  assoilyied  irom  the  reason  as  it  ¥ras  libelled. 
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1665.    July  11.    Lord  Rentouk  against  The  Feuabs  of  Coldinghame. 

The  Lord  Rentoun  pursues  a  declarator,  against  the  feuars  of  Coldinghame, 
to  hear  and  see  it  found  and  declared,  that  he  has  good  and  undoubted  right 
to  certain  duties  paid  forth  of  the  said  lands ;  and  to  hear  the  same  decerned 
to  be  paid  to  him,  from  the  yeaF  1580,  and  in  time  coming  ;  and  particularly  a 
threave  of  oats  forth  of  every  husband-land  of  the  said  lordship.  In  this  cause, 
the  pursuer  and  defender  being  ordained  hinc  inde  to  produce  all  writs  relating 
to  their  lands,  and  that  before  answer ;  and  the  pursuer  having  produced  seve- 
ral jrights,  as  charters^  and  it  being  alleged  by  the  defenders,  that  no  respect  can 
be  had  thereto,  because  there  was  no  formal  constitution  of  a  right,  in  nis  per- 
son, to  the  duties  libelled,  to  infer  a  servitude  against ;  and  that  the  writs  pro- 
duced are  defective,  through  want  of  a  clear  progress  from  the  first  author  to 
thepursuer  :— 

The  Lords  repelled  the  defence  proponed  for  the  defenders ;  and  would  not 
suffer  them  to  propone  any ;  in  regard  thev  had  produced  no  writs  at  all  j  and 
ordained  them  to  produce  instantly  what  they  have,  and  to  depone  thereupon* 
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1665.    July  11.    John  Rahsay  against  Jambs  Wilson  and  Others. 

John  Ramsay,  clerk  to  the  homings,  as  executor-creditor  confirmed  to  um- 
quhile  Alexander  Cunninghame,  pursues  certain  persons  for  deliveiy  of  certain 
goods,  confirmed  as  the  proper  goods  of  the  defunct  i  which  goods  were  hypo- 
thecated, by  the  defunct,  to  umquhile  Mr  James  Aikenhead,  who  was  creditor ; 
and  which  debt  he  transferred  to  John  Ramsay,  and  delivered  the  goods.  And 
which  goods  were  put  in  a  cellar  beneath  the  ground  at  the  fight  of  Dunbar : 
but  Mr  Robert  Byers  having  gotten  knowledge  thereof,  did  seduce  John 
Ramsay's  servant  maid,  whom  he  had  left,  in  anno  1550,  for  preservation  of  his 
house  in  Edinburgh,  and  goods  therein ;  aiid  the  said  John  Ramsay  did  not 
learn  what  became  thereof.  But  now,  after  the  decease  of  Mr  Robert  Byers, 
having  learned  that  James  Wilson,  and  certain  other  persons,  had  the  said 
goods,  he  has  intented  action  for  exhibition  and  delivery  thereof. 

It  was  ALLEGED  for  the  defenders.  That  they  could  not  exhibit  the  goods,  be- 
cause they  have  received  them  from  Mr  Robert  Byers,  and  had  lent  him  money 
thereupon,  with  a  resolutive  clause, — that,  in  case  he  did  not  pay  the  money  at 
the  term,  the  goods  to  be  their  own ;  wherein  he  having  failyied,  they  have  dis- 
posed thereupon,  and  sold  them  to  others :  as  also  the  said  John  did  not  instruct 
a  sufiicient  interest  or  title  to  prove  the  goods  were  his ;  which  he  ought  to  do 
in  rei  vindicatiane. 

The  Lords  decerned  in  the  exhibition  against  Wilson  and  -     ■,  two  of 

the  havers,  reserving  all  their  dei^nces  against  the  delivery ;  and  ordained  Al- 
lan, and  other  of  the  defenders,  to  condescend  whom  to  she  gave  the  jewels,  et 

quando. 

Page  94^ 
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1665.    July  15.      James  Borthwick  against  Janet  Skeek. 

In  the  action  betwixt  James  Borthwick  and  Janet  Skeen,  of  8th  July  last^— 
it  was  now  alleged,  That  Janet  Skeen,  the  liferentrix,  could  not  remove,  because 
she  bruiks  the  lands  by  a  tolerance  of  the  heir,  or  apparent  heir  of  her  husband ; 
and  their  possession  being  the  pursuer's  possession,  and  the  right  of  liferent  be- 
ing reduced,  the  feu  stands  now  in  the  person  of  the  minai%  without  the  burden 
of  the  said  liferent,  and  so  [he]  has  good  interest  to  defend  the  relict  and  tenants, 
who  are  in  possession,  why  they  should  not  remove,  and  whose  fee  cannot  be 
drawn  in  question,  in  respect  she  is  minor,  et  minor  non  tenetur  placitare.  9,do. 
Any  liferent  right  in  the  person  of  the  relict,  being  only  a  liferent  of  an  annual- 
rent  out  of  the  said  lands  ;  and  that  in  warrandice,  in  case  of  inlacking  of  either 
lands  out  of  which  the  annualrent  [is]  partly  disponed,  the  relict  had  no  title  in 
her  person,  whereby  she  could  have  possessed  the  said  lands :  and  so  albeit  her 
right  be  reduced,  yet  the  pursuer  gannot  attain  possession,  or  remove  the  de- 
fender ;  because  the  fiar's  right  and  possession  stand  unprejudged  by  the  said 
reduction. 

To  which  it  was  replied.  That  the  pursuer  having  raised  reduction,  both  of 
the  fiar's  right  and  of  the  relict's  right  as  liferentrix,  and  being  only  debarred 
from  the  reduction  of  the  fiar's  right  by  the  privilege  of  minority ;  and  yet,  not- 
withstanding, having  reduced  the  liferentrix  her  right ;  the  said  reduction  cannot 
operate  in  favour  of  the  fiar,  but  only  in  favour  of  the  pursuer ;  whereby,  during 
the  liferenter's  lifetime,  the  pursuer  may  enter  to  the  possession  of  the  said 
lands.  And  whereas  it  is  alleged.  That  the  liferentrix  had  no  title  in  her  person 
whereby  to  have  possessed  the  said  lands, — [it]  is  answered,  Imo.  The  liferent- 
rix*s  right  is  opponed :  which  is  a  sufficient  right  whereby  she  might  have 
possessed  ;  and,  de  facto ^  for  several  years,  did  possess  the  said  lands  of  Kirk- 
snype,  prior  to  the  reduction.  Qdo.  The  defunct  having  disponed  the  same  lands 
in  favours  of  Robert  Home  of  Diringtoune,  and  whereupon,  the  said  Robert 
was  infeft ;  in  the  said  disposition  there  is  a  reservation  of  a  liferent  in  favours 
of  the  relict:  so  that  albeit  it  could  be  made  appear  that  the  right  of  liferent, 
depending  upon  the  contract  of  marriage,  had  been  only  of  an  annualrent,  and 
had  been  no  sufficient  title  to  possess  ;  yet,  by  the  reservation  of  liferent  in  the 
foresaid  disposition,  the  relict  had  no  sufficient  right  thereby  to  possess  :  and, 
conform  thereto,  the  relict  and  her  husband  were  in  the  peaceable  and  natural 
possession  of  these  said  lands,  and  did  set  tacks  of  the  same  for  the  space  of  five 
or  six  years,  before  the  pursuer's  reduction.  So  that  now  the  pursuer  having  re- 
duced all  liferent  rights  standing  in  the  person  of  the  relict,  he  has  good  inte- 
rest thereupon  to  enter  to  the  possession  of  the  said  lands,  and  to  crave  remov- 
ing against  the  relict  and  her  husband,  and  their  tenants ;  against  which  the 
fiar  cannot  compear  j  and  upon  her  fee  being  affected  with  her  mother's  liferent, 
which,  quoad  her,  does  subsist  as  a  valid  right  of  liferent,  and  would  debar  th€ 
:fiar  from  the  possession  during  her  lifetime. 

To  which  it  was  duplied.  That  the  liferei«rix*s  right,  depending  upon  her 
contract  of  marriage,  is  only  but  an  annualrent  ut  supra  ;  and  the  reservation 
of  the  liferent  in  favours  of  the  relict,  in  the  disposition  made  to  Diringtoune^ 
in  favours  of  Janet  Home,  the  fiar :  which  if  the  pursuer  will  so  declare,  tnen  the 
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liferentrix,  of  her  own  consent^  will  be  content  to  remove  and  enter  the  pur- 
suer to  the  possession. 

To  which  it  was  triplied,  That  the  liferent  right  made  to  the  relict,  in  im- 
plement of  her  contract  of  marriage,  is  opponed  :  which  was  a  sufficient  title 
whereby  she  might  possess  ;  and,  conform  thereto,  was  in  possession.  And  there 
is  no  necessity  that  the  pursuer  should  derive  a  right  from  the  liferentrix  ;  having 
a  better  right  in  his  own  person  ;  and  whereupon  he  bath  reduced  the  liferent- 
rix*s  right.  And,  as  to  any  condition  contained  in  Diringtoun's  right,  in  fa- 
vours of  Janet  Home,  fiar,  the  pursuer  cannot  be  burdened  therewith  ;  because  it 
is  evident  that  the  said  condition  does  not  affect  the  reservation  of  liferent  in 
favours  of  the  relict,  of  fee  in  favours  of  Home  of  Diringtoun.  And  the  pursuer 
makes  no  farther  use  of  the  disposition  in  favours  of  Diringtoun,  but  only  to 
evince,  that,  by  the  reservation  of  liferent  therein  contained,  the  relict  had  a  suf- 
ficient  right,  thereby,  to  possess  his  said  lands ;  and  which  being  now  reduced 
at  the  instance  of  the  said  pursuer,  upon  a  right  standing^n  his  own  person,  he 
has  thereby  sufficient  interest  to  enter  to  the  possession  of  the  said  lands  during 
the  liferentrix  her  lifetime,  and  to  insist  in  the  removing  against  her  and  her 
tenants.  And  so  the  liferentrix,  having  a  right  in  her  person,  which  would 
have  excluded  the  apparent  heir  from  possession,  and  the  said  right  of  liferent 
being  now  reduced  at  the  pursuer's  instance,  she  cannot  recover  to  clothe  her 
possession  with  a  tolerance  from  the  apparent  heir,  in  prejudice  of  this  pursuer ; 
for  vinco  vincentem^  te  ergo  vinco. 

It  was  farther  alleged  by  the  liferentrix.  That  her  possession  is  the  apparent 
heir's  possession  f  and  so  the  apparent  heir,  having  possessed  the  land  by  her  by 
the  space  of  seven  years,  she  must  have  the  benefit  of  a  possessory  judgment; 
and  the  mother  cannot  be  removed  till  the  apparent  heir's  right  be  reduced. 

The  Lords  repelled  the  whole  defences  proponed  for  the  liferentrix  and  the 
xninor,  and  decerned  in  the  removing. — Partibtts  ut  supra. 
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1665.    July  15.    The  Laird  of  Aytoun  against  The  Earl  of  Dundee. 

The  Laird  of  Aytoun,  as  having  right,  by  assignation  from  the  donatar,  to 
the  escheat  of  the  Laird  of  Craig,  pursues  a  special  declarator  against  the  Earl 
of  Dundee ;  for  the  duties  of  the  lands  pertaining  to  the  deceased  Laird  of  Craig,  ^ 
for  crop  1663  J  and  for  corn,  cattle,  goods,  and  gear,  which  were  upon  the  mains 
of  Craig,  that  was  in  the  Laird's  own  labouring ;  all  which  was  intromitted  with 
by  the  Earl  of  Dundee. 

The  Earl  having  excepted,  upon  a  disposition  of  the  moveables,  by  virtue 
whereof  he  had  intromitted,  and  so  werejructus  bona^de  percepti  etconsumpti  /— • 

And  it  being  replied  by  Aytoun,  That  the  disposition  was  for  the  Laird  of 
Craig's  own  behoof;  and  so  being  simulate,  the  allegeance  ought  to  be  repelled ; 
the  simulation  being  evident  by  the  rebel's  own  possession :  Rkeas,  by  Act  145, 
P.  12,  King  James  VI,  all  such  rights  and  dispositions  made  by  rebels  to  their 
nearest  friends,  retenta  possessione,  are  null,  and  cannot  be  obtruded  against  the 
donatar. 

The^  Lords  repelled  the  allegeance,  in  respect  of  the  libel  and  reply ;  and  as- 
signed  a  day  to  prove.  Page  36. 
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1665.    July  18.    Andrew  Husband  against  James  Herring, 

Andrew  Husband  having  pursued  James  Herring,  before  the  commissary  of 
Dunkeld,  for  the  duties  of  a  piece  of  land  for  several  years  byrun  j  in  which 
pursuit  there  being  peremptory  defences  proponed,  and  litiscontestation  in  the 
cause,  and  a  day  taken  to  prove ;  the  deiender  gets  an  advocation.  It  was  de* 
bated,  whether  the  cause  may  be  remitted  in  hoc  statu  or  not  ? 

The  Lords  found  the  cause  ought  to  be  remitted,  in  respect  of  the  state  of 
the  process ;  although  the  nature  of  the  pursuit  was  civil,  and  not  consistorial. 

Page  37. 


1669*    July  19.    James  Inglis  and  David  Bruce  against  The  Lord  Gray. 

In  a  poinding  of  the  ground,  pursued  at  the  instance  of  James  Inglis  and 
David  Bruce,  against  the  Lord  Gray  and  his  tenants, — 

It  was  ALLEGED,  There  could  be  no  poinding  of  the  ground ;  because  any 
right  the  pursuer  had  was  onlv  base  given,  to  be  holden  of  the  granter  j  ana 
that  the  Lord  Gray  ought  to  be  preferred,  in  so  far  as  he  had  a  right  standing 
in  his  person,  and  disponed  to  him  by  Alexander  Milne,  who  stood  publicly  in- 
feft,  long  before  the  pursuer  had  made  this  right  public,  or  had  clad  the  same 
with  possession. 

To  which  it  was  replied.  That  Alexander  Milne's  right  was  extinct,  in  so  far 
as  the  same  was  satisfied  by  the  umquhile  Master  of  Gray,  the  common  debtor, 
his  money ;  and  that  the  disposition  granted  to  him  being  blank  in  the  name,  the 
Lord  Gray's  name  was  filled  up  therein,  ^do.  The  pursuer's  infeftment  was 
clad  Mdth  possession,  by  receiving  the  annualrent,  before  Alexander  Milne  his 
infeflment. 

The  Lords  repelled  the  allegeance,  in  respect  of  the  reply  upon  possession,  as 
to  Dayid  Bruce ;  and  ordained  the  Lord  Gray  to  condescend  upon  the  right 
flowing  from  Alexander  Milne. 

Page  37. 


1665.    December  6.     Isobel  Home  against  Home  of  Castlelaw. 

IsoBEL  Home,  pursuing  a  reduction  of  certain  lands  in  the  Mers,  against 
Home  of  Castlelaw,  upon  this  reason, — ^That  her  author's  right  and  infeftment 
was  long  prior  to  Home  of  Castlelaw  his  author's  right ;  in  which  pursuit  the 
pursuer  did  only  produce  his  author's  seasine  :— 

The  Lords  would  not  sustain  this  reason  of  reduction,  for  reducing  the  de- 
fender's right ;  albeit  he  produced  nothing  but  his  author's  seasine,  without  a 
charter,  being  in  recuperanda  possessions 

Page  43. 


1666.  NEWBYTH.  517 

1665.    December  18.        Pringles  against  Pringle. 

The  lands  of  Cockleferry  being  tailyied  to  the  heirs  male, — umquhile  John 
Pringle,  last  of  Cockleferry,  by  his  contract  of  marriage  with  Alison  Pringle, 
daughter  to  James  Pringle  of  Bucholme,  m  anno  1633,  obliged  himself  to  resign 
the  lands  in  the  superior's  hands,  for  new  infeftment  to  be  given  to  him  and  the 
said  Alison,  in  conjunct  fee,  and  the  heirs  of  the  marriage ;  which  failyieing,  to  the 
said  John  his  nearest  and  lawful  heirs  whatsoever.  And  there  never  having  been 
any  infeftment  following  upon  the  said  obligement  in  the  contract,  but  keeped 
up  in  the  naked  terms  of  a  personal  obligement  in  the  body  of  the  said  contract 
of  marriage,  and  by  the  space  of  eighty-two  years  since ;  George  Pringle  of 
Bucholme,  knowing  of  the  old  tailyie  to  the  heirs  male^  and  that  his  brother, 
John  Pringle  of  Winlam,  was  nearest  heir-male  to  the  said  John  of  Cockleferry  j 
he  deals  with  John  of  Williaralaw,  his  brother,  who  knew  nothing  of  the  said  tail- 
yie, and,  for  a  paced  nag,  obtained  the  said  John  of  Williamlaw,  his  brother,  to 
dispone  to  him  all  the  right  he  could  pretend  to  the  land  of  Cockleferry,  and  in 
the  disposition  inserts  a  procuratory  to  serve  him  heir  ;  conform  whereunto  he 
served  him  heir-male  and  of  tailyie  to  umquhile  John  of  Cockleferry,  and  ob- 
tained him  to  be  infeft ;  and,  upon  the  procuratory  of  resignation,  contained  in 
the  same  disposition,  obtained  himself  infeft  by  the  superior.*  The  sisters  of  the 
said  umquhile  John  of  Cockleferry,  being  heirs-portioners,  pursue  the  said  John 
of  Williamlaw,  heir-male  to  their  brother,  to  procure  himself  infeft  as  heir- 
male  to  their  brother,  and  to  denude  himself  in  their  favours. 

It  was  ALLEGED  for  the  defender.  That  he  was  denuded  already  in  favours  of 
the  said  George  Pringle  of  Bucholme  ;  to  whom  he  had  granted  a  disposition  of 
all  interest  he  had  in  the  lands  of  Cockleferry,  as  heir-male  to  umquhile  John 
Pringle  of  Cockleferry  ;  and  that,  if  he  should  now  dispone,  he  should  be  liable 
in  double  warrandice. 

To  which  it  was  replied.  That  he  was  in  mala  Jide  to  have  disponed  to  his 
brother,  as  heir-male,  after  the  intention  of  their  cause  ;  and  that  it  appeared  to 
be  only  simulation  to  their  prejudice,  betwixt  two  brethren,  for  no  onerous 
cause. 

The  Lords  decerned  in  favours  of  the  heirs-portioners,  notwithstanding  of  the 
answer  made  thereto.  Page  46. 


1666.    January  11.    Alexander  Ferguson  against  Alexander  Agnew. 

In  a  pursuit  betwixt  Mr  Alexander  Ferguson,  minister  at  i      i     ,  and 

Alexander  Agnew,  for  his  stipend,— 

The  Lords  found,  That  a  minister's  assignation  to  a  tack-duty,  being  fortified 
with  seven  years'  possession,  whatever  were  the  defects  thereof,  or  objections 
against  the  same ;  sufficient  to  maintain  his  right  of  the  stipend,  and  to  infer  de- 
cemiture  against  the  heritors.  P^e  48. 

« 

Nda.-^Thete  was  a  decreet  obtained  at  the  instance  of  the  heirs-portioners,  against  John  Pringle 
of  WiUiamlaw,  and  the  decreet  was  suspended ;  which  was  that  which  was  discussed  in  this  place 
against  Wiliiamlaw :  and  the  Lords  found  the  letters  orderly  proceeded. 
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1666.    January  19«    Gilbert  Hay  against  George  Fleming. 

Gilbert  Hay,  being  infefl  in  an  annualrent,  efFeiring  to  the  principal  of 
1000  merks,  forth  of  the  lands  of  Cambo,  in  December  1650,  and  having 
obtained  decreet  for  poinding  of  the  ground  in  aiino  1657  >  the  decreet  is  sus- 
pended,«  and  compearance  is  made  for  George  Fleming,  who  apprised  the 
said  lands,  and  stands  publicly  infeft,  and  craves  to  be  preferred,  because  Gil- 
bert Hay  his  infeftment  is  base,  and  not  clad  with  possession  ;  and  any  decreet 
for  poinding  of  the  ground,  j^is]  obtained  after  the  apprising,  at  least  after  the 
denunciation ;  which  cannot  make  the  base  infeftment  public,  there  being  no 
possession  nor  diligence  [done]  before  denunciation  nor  apprising. 

To  which  it  is  answered.  That,  notwithstanding  of  the  said  apprising  and  in- 
feftment following  thereupon,  the  infeftment  of  annualrent  ought  to  be  prefer- 
red ;  because  the  base  infeftment  being  long  anterior  to  the  apprising,  and  he 
having,  upon  his  said  infeftment  of  annualrent,  obtained  decreet  for  poinding  of 
the  ground,  in  October  1651,  after  there  was  but  one  term's  annualrent  due,  and 
which  decreet  was  a  year  prior  to  any  infeftment  following  upon  the  said  ap- 
prising, which  being  a  legal  diligence  before  the  said  apprising  was  confirmed  by 
infeftment;  which  made  his  base  infeftment,  clad  with  civil  possession  a  year 
before  the  appriser  was  infeft,  sufficient  to  make  the  anterior  base  infeftment 
preferable ;  especially  seeing  there  was  but  one  term's  annualrent  due,  and  the 
decreet  was  recovered  before  the  apprising  was  confirmed.  And  albeit  that  the 
common  debtor,  doing  any  voluntary  deed,  after  the  denunciation  of  his  lands, 
will  not  prejudge  the  appriser's  diligence  ;  yet  that  denunciation  or  apprising  is 
not  an  impediment  to  any  lawful  creditor  to  do  diligence  upon  prior  infeftment, 
ar  rights  to  make  their  infeftments,  that  were  base,  preferable,  before  the  con- 
summation of  the  appriser's  right 

The  Lords  preferred  the  annualrenter  to  the  appriser. 
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1666.     Jmiuary  20.    George  Clappertoune  against  The  Laird  of  Torsonce. 

There  being  an  apprising  deduced  in  January  1645,  at  the  instance  of  Tor- 
sonce,  against  Ramsay  of  Bewick,  of  the  lands  of  Wylliecleugh  and  Kippielaw  ; 
there  was  a  second  apprising  of  the  said  lands,  within  fourteen  days  thereafter,  at 
the  instance  of  Mr  Alexander  Kinneir,  against  the  said  Ramsay ;  whereuhto 
George  Clappertoune  has  right  by  progress :  who  having  used  an  order  of  re- 
demption 01  the  first  apprising  against  Torsonce  and  the  apparent  heir  of  Ram* 
say  of  Bewick,  and  others,  and  that  before  Whitsunday  1664, — to  which  time  the 
expiration  of  the  legal  of  comprisings  which  were  not  expired  in  January 
1652,  are  prorogated  ;  and  craved  that  the  order  might  be  declared,  and  that  the 
first  comprising  might  be  found  satisfied ;  in  so  far  as  he  offered  him  to  prove 
that  the  first  apprising  was  satisfied  within  the  year  of  the  legal,  as  the  same 
was  prorogated  by  the  late  Act  of  Parliament,  either  by  disposition  made  by  the 
first  compriser  of  some  of  the  lands  apprised,  whereof  the  worth  doth  far  ex- 
ceed the  sum  due  by  the  first  appriser^  or  by  the  sums  of  money  received  by 
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the  first  compriser  from  those  to  whom  he  hath  disponed  the  lands,  and  by  his 
and  their  intromissions  with  the  rents  and  duties  of  the  lands  within  the  years 
of  the  legal  as  it  is  now  prorogated. 

To  which  it  was  answered  for  Torsonce,  the  first  appriser.  That  there  can 
be  no  declarator  upon  the  grounds  foresaid,  except  it  was  alleged  that  the  ap- 
prising was  satisfied  within  seven  years  after  deducing  thereof;  for,  by  the  law 
then  standing,  after  expiration  of  the  legal,  he  might  have  lawfully  sold  or  given 
away  the  lands,  or  any  part  thereof,  for  any  price  he  pleased :  likeas  he  disponed 
the  lands  of  Wilycleugh  to  the  apparent  heirs  of  Bewick,  for  whom  they  were 
apprised  for  11,000  merks,  and  retained  the  lands  of  Kippielaw  for  making  up 
what  he  wanted  of  the  sums  due  by  the  apprising.  And  the  effect  of  the  late 
Act  of  Parliament  is  only  for  redemption  of  lands  comprised  from  the  persons 
who  have  them  now,  but  noways  to  strike  against  nor  oblige  the  first  appriser, 
who  has  the  same  from  the  heir.  Sdo.  Any  intromission  with  the  rents,  after 
[expiring^  of  the  first  seven  years  of  the  apprising,  which  was  then  the  legal 
thereof,  cannot  be  [ascribed]  in  payment  and  satisfaction  of  the  apprising ;  be- 
cause the  appriser,  and  those  who  had  right  from  him,  intromitted  bona  fide 
therewith  as  their  own  ;  they  having,  by  the  laws  then  standing,  an  irredeemable 
comprising :  So  that  there  can  be  no  declarator,  except  the  pursuer  would  at- 
lege  that  the  first  apprising  was  satisfied  by  the  price  of  the  lands  really  re- 
ceived, or  by  intromission  with  the  rents  within  the  first  seven  years. 

The  Lords  repelled  the  allegeance,  and  sustained  the  declarator,  in  respect  of 
the  reply  founded  upon  the  Act  of  Parliament  1664,  betwixt  debtor  and  credi- 
tor;  and  found.  That  the  haill  lands,  right  of  wadset,  teinds,  and  other  rights 
contained  in  the  first  apprising,  were  redeemable  from  the  defenders  at  Whitsun- 
day  l664s  and  still  are  redeemable,  by  virtue  of  the  order  of  redemption  libelled : 
the  pursuer  always  refunding  to  the  heirs,  or  others  having  right  from  the 

deceased  Ramsay,  the  sum  of  11, OOQ  merks,  payable  by  him  for  the 

lands  of  Wylliecleugh  and  others  to  the  Laird  of  Torsonce,  who  disponed  the 
same  to  him  ;  and  that  before  they  shall  be  holden  to  renounce  their  right  to  the 
said  lands  of  Wylliecleugh.  And  found,  that  the  sum  of  1 1,000  merks,  and  maills 
and  duties  of  the  said  [haillj  lands,  since  the  Laird  of  Torsonce  and  others  hav- 
ing  right  from  him  entered  to  the  possession  thereof,  till  Whitsunday  1664, 
ought  to  be  imputed  to  the  payment  of  the  sums  due  to  him,  by  virtue  of  his 
said  apprising,  in  haill  of  in  part ;  the  annualrents  always  of  the  said  sum  of 
11,000  merks  being  deduced  out  of  the  maills  and  duties  of  the  said  lands  of 
Wylliecleugh,  and  allowed  the  said  — — ^  Ramsay,  and  others  having  right 
from  him.  This  being  reported  and  found,  as  said  is,  the  act  was  stopped  upoa 
a  petition  from  the  defenders ;  but  thereafter,  upon  the  20th  of  February,  ex- 
tracted^ as  is  above  set  down.. 

Pxige  5Q^ 


1666c    January  24.    Irvine  of  Kinkaussie  against  Kerr. 

In  a  general  declarator  of  escheat,  pursued  at  the  instance  of  Irvine  of  Kin- 
kaussie, against  — — ^ Kerr^^— 
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It  was  EXCEPTED,  That  the  charge  whereupon  the  denunciation  did  proceed, 
was  null :  being  given  upon  six  days  against  the  party  living  benorth  the  Water 
of  Dee  ;  and  so  contrary  to  the  Act  of  Parliament* 

To  which  it  was  replied,  The  allegeance  ought  to  be  repelled,  in  respect  of 
the  defender's  consent  to  the  registration  within  six  days. 

The  Lords  repelled  the  defence,  in  respect  of  the  consent,  notwithstanding 
the  Act  of  Parliament. 

Page  5^. 


1666.    January  27.    Lady  Boot  and  Her  Husband  against  The  Sheriff  of 

Boot. 

In  the  reduction  pursued  [at]  the  Lady  Boot  and  her  husband's  instance, 
against  the  Sheriff  or  Boot,  but  mentioned  the  24th  January  last,— 

The  Lords  found.  That  a  woman,  after  proclamation  of  bans,  can  grant  nei* 
ther  bonds  nor  discharges,  nor  renunciations,  in  prejudice  of  her  promised 
spouse,  without  his  consent. 

Page  52. 


1666.    January  9^.    Jean  Crichtoun  and  John  Elies  against  Tenants,  and 

Robert  Maxwell. 

There  was  a  contract  of  marriage  betwixt  William  Maxwell  of  Kirkhoose,  on 
the  one  part,  and  John  Crichtoun  of  Crawfurdstoun,  taking  burden  for  his  daugh- 
ter,  Jean  Crichtoun,  on  the  other  part ;  whereby,  for  the  sum  of  5000  mens, 
received  in  tocher,  the  said  William  is  obliged  to  infeft  her  in  the  lands  of 
Minoly,  and  certain  teinds,  extending  to  £500  Scots  of  rent, — ^the  said  William 
his  estate  being  near  yearly  £2000 ;  and  is  obliged  to  provide  her  to  liie  liferent 
of  the  conquest  lands.  The  said  William  having  conquest  no  lands,  but  having 
succeeded  to  the  Earl  of  Dirletoun,  to  a  part  of  his  tauyied  lands  of  1000  merks 
of  rent ;  the  said  William,  being  now  deceased,  the  said  Jean  Crichtoun  is  ken- 
ned  to  a  terce  of  the  lands,  wherein  he  died  infeft ;  and  the  said  Jean,  and 
Mr  John  Eleis,  now  her  spouse,  pursue  the  tenants  of  these  lands  for  a  third 
part  of  their  rents. 

It  was  ALLEGED  for  Robcrt  Maxwell,  now  of  Kirkhouse,  and  his  tutor.  There 
can  be  no  terce  of  these  lands ;  because,  there  having  passed  a  minute  of  con- 
tract,  which  was  not  extended  during  her  husband's  metime,  that  it  ought  now 
to  be  extended ;  and  declared  that  the  provision  to  the  jointureJands  was  in  sa- 
tisfaction of  terce  and  third,  according  as  it  was  the  intention  and  meaning  of 
the  parties,  and  far  exceeding  the  same  in  these  [times.]  They  produce  a  process 
for  extendin^f  and  a  reduction  for  the  kenning  of  the  terce,  for  the  same  rea- 
son of  extending  the  clause  in  the  contract,  as  said  is. 

To  which  it  was  replied  for  the  piu^suer^  That  the  clause  of  the  minute  can- 
not be  extended  to  be  in  satisfaction  or  beyond  the  words  thereof,  especially  m 
substantidUhus  of  so  great  weight  as  the  renouncing  of  a  terce. 
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The  Lords  repelled  the  defence^  and  found.  That  the  minute  of  the  contraet 
of  marriage  could  not  be  extended  to  be  in  satisfaction ;  and  therefore  fi>und 
that  the  pursuer  ought  to  have  her  terce,  seeing  she  was  not  precluded  by  the 
minute.  Pf^ge  3d* 


1666.    February  1.    William  Fountain  against  William  Maxwell. 

In  an  exhibition  of  writs,  pursued  by  William  Fountain  against  William  Max- 
well of  Nethei^ate ; — ^it  being  controvertedi  whether  the  luiving  of  writs  were 
probable  by  writ,  oath  of  party,  or  by  witnesses ;  and  especially  that  meniber 
of  the  libdi,  c£  fraudfuUy  putting  away,  how  the  same  was  probable  }<— > 

The  Lords  thought  it  a  mostjierplexed  business :  and  found.  That,  before  ci* 
tation,  the  having  of  writs  was  probable  by  witnesses }  but  that  fraudfiilly  put> 
ting  them  away,  was  not  probable  that  way. 

Page  54. 


1666.     Fehruary  L    Jean  Bathgate  against  John  Armstrong  and  John 

ROLLO. 

In  an  exhibition  of  writs,  pursued  at  the  instance  of  Jean  Bathgate  against 
John  Armstrong  :-— 

In  this  pursuit  there  was  compearance  made  for  Mr  John  Hollo,  Henry 
Rollo,  his  son,  and  several  other  agents  and  servants  in  the  house; — ^who 
alleged.  That  they  were  not  liable  to  depone  anent  the  havine  of  the  writSy 
being  members  of  the  house;  and,  having  received  up  writs  of  a  party,  tJiej 
cannot  swear  in  prejudice  of  their  client. 

The  Lords  repelled  the  allegeance,  and  found.  They  ought  to  depone :  as  was 
found  in  the  like  case  against  Sir  Robert  Hepburn. 

Page  54. 


1666.    February  8.    Gilbert  Hay  against  Simon  Preston. 

In  a  competition  betvrixt  two  base  infeftments  of  annualrent,  upon  the  landa 
of  Cambo»-f- 

The  Lords  preferred  Gilbert  Hay  his  infeftment  to  Simon  Preston's  infefi* 
ment,  albeit  Hay's  infeftment  was  posterior  to  Preston's,  being  clad  with  po$!» 
jession ;  and  found  no  necessity  to  Hay  to  allege  seven  years'  possession. 
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1666.    February  10.    Andrew  Kerr  of  Wells  against  William  Bennet  of 

Gruibbit. 

In  an  action  for  teinds^  pursued  bv  Andrew  Kerr  of  Wells  against  William 

fj  u  u 
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Bennet  of  Gruibbit;  this  being  a  multiplepoinding  raised  at  Bennet's  in- 
stance, Andrew  Kerr  of  Wells  compearing,  and  none  others  that  were  called 
compearing  and  producing  a  right  in  his  person  ;  the  right  being  quarrelled  by 
Gruibbit ; — 

The  Lords  found  the  defender,  Gruibbit,  liable  for  the  sums  libelled,  since 
none  others  pretended  any  right  to  the  teinds. 

Page  SJ. 


1666.     February  10,     Clappertoun  against  Torsonce. 

In  the  action,  mentioned  20th  January  last,  betwixt  Clappertoun  and  Tor* 
Bonce, — Torsonce's  defences  being  repelled,  [he]  craved.  That  he,  being  the  first 
compriser,  and  his  comprising  being  found  satisfied  and  extinct,  the  Lords 
i¥oufd  allow  him  to  purge  the  second  comprising,  by  making  payment  to  Clap- 
pertoun, the  assignee  thereto,  of  such  sums  as  he  had  really  paid  out  for  the  same. 

Which  desire  the  Lords  repelled ;  but  .allowed  him  to  be  heard  before  the 
Lord  Reporter. 

Page  57* 


1666.    February  10.    Sir  Hart  Home  against  The  Tenants  of  Kello. 

In  a  pursuit  for  maiUs  and  duties,  at  Sir  Hary  Home's  instance,  against  the 
Tenants  of  Kello, — 

The  Lords  found.  That  a  summons  being  executed,  put  the  tenants  m  mala 
Jide  to  pay  to  any  other ;  and  therefore  they  ought  to  suspend,  upon  a  multiple- 
poinding. 

Page  57* 


1666.    February  11.    Lord  Borthwick  against  Walter  Scott  and  Johk 

TURNBULL. 

The  Lord  Borthwick  having  wadset  the  lands  of  Feamisht  and  Gilmertoun 
to  Walter  Scott  and  John  Turnbull,  in  anno  I66O :  both  being  in  possession,  and 
bruiking  more  nor  paid  the  annualrent  of  their  money  at  six  per  cent. ;  the 
Lord  Borthwick  pursues  the  wadsetters  for  payment  of  the  superplus  more  nor 
pays  them  their  ordinary  annualrent,  conform  to  the  Act  of  Parliament. 

It  was  alleged  by  the  defenders.  That  they  could  not  count  for  the  super- 
plUs  of  their  annualrent  but  from  the  date  of  the  citation  :  and  that  they  could 
not  count  at  all ;  because  the  Lord  Borthwick  had  renounced  all  benefit  of  the 
act  of  debtor  and  creditor,  and  of  all  acts  made  and  to  be  mad&. 

The  Lords  found.  That  the  wadsetters  ought  to  count  only  from  the  date 
of  the  granter  of  the  wadset's  requiring  them  to  accept  of  caution  for  their 
money  \  and  that  such  an  offer  of  sufficient  caution,   by  way  of  instrument. 
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should  be  made  before  tlie  intenting  of  any  supinions  upon  the  act  of  debtor  and 
creditor  for  count  and  reckoning :  and  that  they  would  decide  so  in  all  time 
coming :  But  found,  That  the  pursuer^s  renouncing  the  benefit  of  the  act  of 
debtor  and  creditor  did  not  bind  him,  in  regard  the  Act  of  Parliament  is  pos- 
terior thereto. 

Page  58. 


1666.    February  24.     Charles  Maitland  of  Hatton  against  Sib  Walter 

Seattoun. 

■  • 

Charles  Maitland  of  Hatton,  being  donatar  to  the  forefaultry  of  William 
Dundas,  pursues  Sir  Walter  Seattoun  for  exhibition  and  delivery  of  all  sums, 
writs,  and  b0Dds»  coBceived  io  favours  of  the  forefaulted  person. 

The  defender  having  deponed,  he  acknowledged  that  he  had  the  tacks  of  the 
coal  and  salt  of  Bonhard,  wherein  the  forefaulted  person  was  portioner ;  as  also 
the  count  books  relating  to  the  partnery  of  coals  and  salt ;  as  also  acknowledged 
two  bonds,  granted  by  Sir  William  Dicks  to  blank,  containing  the  sum  of  8000 
merks,  and  assigned  in  favours  of  the  said  William  ;  as  also,  that  the  wijits  of 
Magdallehs  were  sent  by  William  his  wife  to  the  deponer's  house,  but  that  the 
same  was  after  the  arrestment.  Sir  Walter,  after  he  had  deponed,  being  urged 
to  exhibit  the  writs  which  he  had  acknowledged,  produced  only  one  seven  years* 
tack  of  the  coal  of  Bonhard,  set  by  certain  of  Bonhard's  creditors-comprisers 

to  Sir  Walter,  Sir  William  Dundas  and :     Therein  there  is  no  mention 

of  the  salt.  As  also  produces  Sir  William  Dick's  two  bonds,  with  the  assigna^ 
tion. 

It  was  URGED  by  Hattoun,  That  he  ought  to  be  decerned  to  deliver  the  writs 
of  Magdallens,  seeing  he  acknowledges  the  same  was  in  his  own  house  and  cusr 
tody. 

And  it  being  answered.  That  the  writs  were  in  bis  custody  the  time  of  the 
arrestment,  but  thereafter  sent  by  William  Dundas  his  wife  to  the  deponent's 
wife,  and  delivered  back,  and  are  now  in  the  deponent's  custody ; — 

It  was  replied.  That,  after  the  forefaulture,  the  Committee  of  Estates  having 
given  a  factory  for  uplifting  the  forefaulted  person's  rent,  ,  and  all  goods 

and  writs  belon^ng  to  him,  for  the  use  of  his  majesty  and  his  donatar  f  and,  by 
virtue  thereof,  arrestment  being  made  in  Sir  Walter's  hands ;  the  said  arrest- 
ment did  affect,  and  must  make  Sir  Walter  liable^  not  only  for  any  goods  and 
writs  that  were  in  his  hands  the  time  of  the  arrestment,  but  likewise  for  those 
that  became  in  his  hands  and  power  after  the  said  arrestment,  guocungue  tern- 
pore  :  and  he  was  in  pesshnajide  not  to  have  retained  the  same  ;  seeing,  by  his 
oath,  he  acknowledges  they  were  the  writs  of  Magdallens,  and  saw  the  same, 
and  in  duty  and  allegeance  ought  to  have  detained  the  same  for  his  majesty's 
use  atid  his  donatars. 

The  Lords  decerned  in  the  exhibition  of  the  writs,  in  regard  of  the  warranty 
and  intimation  thereof  to  Sir  Walter  Seattoun  ;  which  the  Lords  found  was  suf- 
ficient to  put  him  in  maldjide  :■  and  repelled  tlie  quality,  as  being  altogether  ex- 
trinsic to  the  oath ;  unless  he  would  turn  the  same  in  a  defence,  and  prove  ac- 
cordingly. 

Page  69. 
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1666.    Fehruary  9Ai.     Ardross  against  The  Laird  of  Touch  and  Agness 

DUNDASS. 

In  a  double  poinding  raised  at  Ardross's  instance,  against  the  Laird  of 
Touch,  on  the  one  part,  and  Agness  Dundass,  heir  served  and  retoured  to  Mr 
Hary  Mauld,  Elder  and  Younger,  on  the  other  part ;  anent  a  debt  of  8000  merks* 
owing  by  Ardross  to  Mr  Hary  Mauld,  Elder  j  and  which  bond,  after  Mr  Hary's 
decease,  was  renewed  in  favours  of  Grizel  Seatton,  his  relict,  and  the  former 
bond  retired ;  who  did  assign  the  same  in  favours  of  Touch  : — In  this  double 
poinding  there  was  produced,  for  Agness  Dundass,  her  service  as  heir  to  the 
said  Mr  Hary  Mauld,  with  a  decreet  recovered  against  Ardross  in  absence. 

It  was  ANSWERED  for  Touch,  That  he  ought  to  be  preferred :  Imo.  In  respect 
that  Ardross  was  debtor  to  him  in  the  sum  charged  for,  conform  to  his  bond 
granted  to  Grizzell  Seattoun,  his  cedent.  Zdo.  Albeit  Ardross  had  been  debtor, 
by  a  former  bond,  to  Mr  Hary  Mauld,  yet  he,  by  his  testament,  had  left  the  heir 
half  of  the  said  sum,  viz.  4000  merks  to  his  daughter  Elizabeth,  who  was 
thereaft;er  married  to  Touch ;  and,  consequently,  who  had  right  to  the  legai^ 
jttre  mariti :  and  the  just  half  of  the  said  sum  to  his  daughter  Anna  Mauld ;  who 
having  deceased  before  Elizabeth,  her  part  did  belong  to  the  said  Eliaabeth,  as 
to  her  nearest  of  kin,  and  so  to  Touch,  upon  the  former  ground. 

To  which  it  was  answered,  Imo.  That  the  bond  granted  by  Ardross  to 
Grizell  Seattoun,  meets  not  with  Agness  Dundass  her  decreet  and  charge,  which 
is  for  a  debt  due  by  Ardross  to  Mr  Hary  Mauld,  to  whom  she  is  heir.  And,  as  to 
the  second.  Ought  to  be  repelled,  because  non  constat  that  the  debt  due  l^  Ar- 
dross was  moveable ;  and  it  is  rather  presumed  to  have  been  heritable,  and  so  to 
belong  to  the  said  Agness  Dundass,  as  heir  specially  to  the  said  Grizell  Seat- 
toun ;  and  Touch  having  fraudulently  retired  and  concealed  the  same,  of  pur- 
pose to  preiudge  the  said  Agness.  2</o.  Mr  Hary  Mauld's  testament  produced^ 
being  dated  in  anno  1648,  and  contained  the  legacies  of  Ardross's  sum,  was  ne- 
ver confirmed  ;  but  on  the  contrary,  Grizell  Seattoun,  who,  albeit  she  be  nomi* 
nated  executrix,  yet  did  thereafter  confirm  her  executrix  dative,  and  roisken 
the  said  nomination.  Stio.  The  testament  is  null  wanting  witnesses.  4/o.  Albeit 
the  testament  could  be  sustained,  yet  it  could  only  give  Touch  a  right  to  the 
sum  of  4000  merks,  which  was  left  to  Elizabeth  his  spouse,  and  not  to  the  other 
half  of  the  sum  left  to  Anna  Mauld ;  in  respect,  albeit  Elizabeth  Mauld  was 
nearest  of  kin  to  Anna  Mauld,  vet  she  was  never  confirmed  executrix  to  her ; 
and  consequently  the  defender,  being  now  nearest  of  kin  to  the  said  Anna,  and 
who  shall  produce  her  confirmation  before  sentence,  has  right  to  Anna  Mauld 
herpart  of  the  said  sums. 

Ine  Lords  preferred  Touch  for  the  one  half  of  Ardross's  money,  and  the 
nearest  of  kin,  Agness  Dundass,  to  the  other  half,  belonging  to  Anna  Mauld, 
ifn  respect  that  Elizabeth  was  not  confirmed  executrix  to  her  sister. 

PageSS. 


1666.    Febrtuny  24.     The  Laird  of  Wemtss  against  Dcmcak  Men^ies  of 

CONVIE. 

In  a  pursuit  at  the  instance  of  the  Laird  of  Wemyss  against  Duncan  Menzies 
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of  Convie,  upon  die  passive  tide  as  successor  tiitdo  lucrativo  to  his  father  post 
tantractwn  debitumt—ihe  said  Duncan  having  proponed  a  defence  upon  a  dispo* 
sition  granted  to  him  by  his  farther,  for  an  onerous  cause ;  and  the  onerous  cause 
being  condescended  on»  the  same  was  quarrelled,  as  not  being  adequate  to  the 
value  an^  worth  of  the  estate  disponed  to  him  by  his  father :  as  also,  the  debts 
he  had  paid  for  his  father  were  but  voluntarily,  without  an  obligation  upon  his 
part  to  pay  the  same ;  whereby,  if  that  should  be  sustained,  it  might  be  in  his 
power  to  pay  what  of  his  father's  debts  he  pleased,  and  prejudge  others  of  his 
creditors,  whom  he  would  not  pay. 

This  was  not  decided,  but  the  parties  agreed }  but  the  Lords  thought  it  a 
very  considerable  point. 

Page  GO. 


1666.    June  7.    William  Crawford  against  Andrew  Duncan. 

Andrew  Duncan,  being  debtor  by  bond  to  William  Crawford,  in  the  sum  of 
000  merks,  and  being  pursued  for  payment,-— 

It  was  ALLEGED  by  the  defender,  Andrew  Duncan,  That  the  bond  is  nuU^ 
wanting  date. 

It  was  REPLIED,  There  was  no  necessity  of  a  date,  but  in  case  of  improbation 
w  preference  amongst  creditors,  or  inhibitions }  and  there  needed  no  conde* 
scendence  of  the  date,  seeing  the  pursqer  was  content  to  refer  the  verity  of  the 
subscripdon  to  the  defender's  oath.  And  it  being  questioned  whether  or  not  the 
ticket,  oeing  intrinsicallv  null,  wandng  date,  and  the  date  being  referred  to  the 
defender's  oath,  the  defender  might  depone,  not  only  as  to  the  date,  but  quali* 
fication,  whereby  he  might  totally  elide  the  bond : — 

The  Lords  repelled  the  defence,  and  found.  That  the  defender  might  have 
his  oath  upon  the  verity  of  the  subscripdon ;  and,  protesting  for  a  qualified  oath, 
might  adject  what  quahty  he  pleased/  for  eliding  of  the  debts, — such  as  minority^ 
or  payment. 

which  the  Lords  declared  they  would  take  to  their  consideration,  the  dme 
of  the  advising  of  the  oath  ;  as  was  allowed  to  Sir  James  Murray,  in  the  case 
betwixt  the  J£arl  of  Kinghom  and  him,  in  January  1666. 

Page  61. 
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1666.    June  26.    Robert  Brown  against  The  Heirs  of  Andrew  Brtson. 

Robert  Brown  having  obtained  decreet,  before  the  commissaries  of  Edin- 
burgh, against  Mary  and  Anna  Brysons,  as  executors  to  Andrew  Bryson,  their 
father,  for  payment-making  to  him  of  the  sum  of  2500  merks  Scots,  addebted 
by  the  deceased  father  to  him ;  and  having  arrested  the  said  sum  in  the  hands 
Qt  Alexander  Bruce  of  Broomhall,  whom  he  now  pursues  for  making  forth« 
coming  :-— 

In  this  process  compearance  is  n\ade  for  Margaret  Bryson,  and  alleges,  She 
must  be  preferred  to  the  said  Robert,  as  having  only  right  to  the  foresaid  sum  | 
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in  so  far  as,  in  the  bond  granted  by  Broomhall  to  her  father,  it  was  expressly  pro- 
vided, that,  failyieing  of  her  father  by  decease,  the  money  therein  contained 
should  be  paid  to  her,  conform  to  the  substitution. 

Whereurito  it  was  replied  by  the  said  Robert  Brown,  that  the  foresaid  sub- 
stitution and  provision  is  null,  and  falls  within  the  compass  of  the  Act  of  Par- 
liament 1621,  as  being  a  provision  by  a  father  in  favours  of  his  own  daughter,  in 
prejudice  of  hira^  an  anterior  creditor ;  whereupon  he  has  reduction  depending. 

Whereunto  it  was  duplied.  That  the  provision  could  not  be  reduced,  unless 
the  said  Robert  would  allege  and  prove  that  the  father,  Andrew  Bryson,  was 
bankrupt. 

The  Lords  preferred  the  creditor,  Robert  Brown,  to  the  bairn  whose  name 
was  inserted  in  the  bond  ;  and  found.  That  a  father  cannot  provide  his  own  chil- 
dren to  the  prejudice  of  lawful  creditors  j  especially  in  this  case,  where  the 
ground  of  the  debt  was  preexisting  the  granting  of  the  bond^  albeit  it  was  not 
constituted  by  a  decreet-arbitral  till  a  year  after.    &c. 
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1666.    June  28.    John  Scott  against  Sir  Robert  Montgomerie. 

John  Scott,  merchant,  having  pursued  Sir  Robert  Montgomerie  for  payment 
of  a  debt  owing  by  Sir  James  Scott  of  Rossie  to  him  ;  and  having  pursued  Sir 
Robert  and  his  lady,  as  intromitters  with  the  goods  and  gear  of  Sir  James  Scott ; 

It  was  alleged  for  Sir  Robert,  That  his  intromission  was  by  virtue  of  a  dis- 
position from  Rossie ;  and  whereof  he  was  in  possession  before  Rossie's  decease. 

To  which  it  was  replied.  That  no  respect  could  be  had  to  the  disposition 
and  possession ;  because  it  was  by  Rossie,  his  good-father,  to  him,  a  confi- 
dent person,  being  his  son-in-law,  and  in  prejudice  of  a  lawful  creditor,  et  post 
contractum  debitum  et  realem  possessionem  ;  in  so  far  as  the  pursuer  offers  hini 
to  prove,  that  Rossie  remained  in  the  possession  of  the  whole  plenishing  of  his 
dwelling-house  of  Rossie,  where  he  staid  aye  and  while  his  death,  and  while  thej 
were  intromitted  with  by  the  defender ;  so  that  he  being  in  UbeUo^  ought  to  be 
preferred  to  the  probation. 

The  Lords  found  the  disposition  of  the  moveables,  with  the  instrument  of 
possession,  sufficient  to  liberate  the  defender  from  a  vicious  intromission ;  with- 
out prejudice  to  the  pursuer,  to  pursue  for  the  goods  themselves. 
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1666.    July  3.    The  Earl  of  Callender  against  Sir  Robert  Elphingstouk 

of  Quarrel,  and  Others. 

There  being  a  spuil  vie  of  teinds,  pursued  at  the  Earl  of  Callender's  instance, 
against  Sir  Robert  Elphingstoun  of  Quarrel,  and  divers  others ;  and  the  Earl, 
having  produced  his  seasine,  and  several  inhibitions  and  tacks  from  the  parson 
of  Falkirk : — 

The  Lords  would  not  sustain  process,  because  the  pursuer  did  not  libel  upon 
his  tacks,  but  only  as  heritable  proprietor  of  the  teinds ;  whereunto  the  Lords 
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would  have  no  respect,— this  right  being  only  a  right  of  comprising :  [[and] 
would  not  allow  the  pursuer  to  produce  his  author's  right 
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1666.    July  10.    Andrew  Young  agaimt  John  Fairfoull  and  Somervaill. 

John  Fairfoull  as  principal,  and  Somervaill  as  cautioner,  by  their  bond,  dated 
2d  December  1619>  are  obliged  to  pay  to  Walter  Turnbull,  chirurgeon,  for  him- 
self, and  in  name  and  behalf  of  the  trade,  a  certain  sum ;  which  bond  being  as- 
signed by  the  deacon  of  the  trade,  with  consent  of  the  masters  thereof,  to  Ar- 
thur Temple,  he  did  thereafter  transfer  the  bond  to  Andrew  Young,  writer.  The 
debtor,  being  charged,  suspends  upon  a  reason  of  double  poinding ;  viz.  by  this 
charger  on  the  one  part,  and  James  Campbell,  writer,  on  the  other  part. 

It  was  ALLEGED  for  Jamcs  Campbell,  That  he  being  donatar  to  the  gift  of  bas- 
tardy of  John  Bisset,  chirurgeon  in  Edinburgh ;  and  having  obtained  general 
declarator  of  the  said  gift,  and  a  decreet  of  special  declarator  against  the  said 
John  Fairfoull,  decerning  him  to  make  payment,  to  the  said  James  Campbell,  of 
the  whole  goods  confirmed  by  him  in  Bisset's  testament,  and  meddled  with  by 
him.:  and  that  he  ought  to  be  preferred  in  the  right  of  the  said  sum,  because  he 
offered  him  to  prove,  by  Young's  oath,  that  the  charge  was  to  the  behoof  of  Ar- 
Ibur  Temple,  his  cedent ;  at  least  he  offered  him  to  prove  that  he  intented  ac- 
tion, and  arrested  the  same ;  and  thereby  made  the  same  litigious  before  the 
said  transaction :  which  being  proven,  he  offered  him  to  prove,  by  Arthur  Temple 
his  oath,  that  the  true  cause  of  the  granting  the  said  bond  wad  a  legacy  left  by 
the  said  umquhile  John  Bisset,  bastard,  to  the  said  incorporation  ;  whereupon  the 
said  John  Fairfoull  gave  bond :  which  being  also  proven,  the  said  James  Camp- 
bell, as  donatar,  must  be  preferred  in  the  said  sum ;  because  the  said  Bisset, 
having  died  bastard  and  illegitimate,  he  had  no  testamenti  factionem ;  and  so 
could  leave  no  legacy  in  prejudice  of  the  king  and  his  donatar.  And  the  said 
bond  being  truly  given  for  the  said  legacy,  the  sum  therein  contained  must  be 
decerned  to  be  the  donatar's. 

Whereunto  it  was  answered  by  Andrew  Young,  That  Arthur  Temple  being 
denuded  in  his  favours,  he  could  not  swear  :  that  the  allegeance  proponed  for  the 
donatar  was  only  probable  by  Young  his  oath. 

The  Lords  found  that  it  was  only  probable,  by  the  assignee's  oath»  and  not  by 
the  cedent,  that  the  transaction  was  to  Arthur  Temple's  behoof. 
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1666.    July  13.    William  Oliphant  against  James  Clerk  of  Pittencreif. 

In  a  suspension  raised  at  William  Oliphant's  instance,  against  James  Clerk 
of  Pittencreif,  of  a  minute  of  contract,  whereby  the  said  Oliphant  was  obliged 
to  cause  John  Oliphant  of  Carpon,  with  consent  of  the  curators,  dispone  to  the 
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laid  Jftines  Cterk  some  acres  about  Diimfermlioe,  and  to  infeft  him  t^ierein,  be» 
twixt  and  a  certain  day ;  and  that  under  a  penalty  of  500  merks  :•— 

It  being  questioned  whether  or  not  this  obligement  was  to  be  fulfilled  m  ter^ 
minis,  viz.  by  the  said  William  Oliphant  his  causing  John  Oliphant  serve  him* 
self  heir  to  his  father ;  and  being  infeft  as  heir  to  him,  to  dispone  to  the  said 
James  Clerk ;  or  if  it  might  be  fulfilled  per  equipollens^  viz.  by  ttie  said  John  01i« 
phant  his  assigning  the  right  of  the  said  action,  which  stood  in  his  father's  per* 
son,  by  a  simple  disposition,  without  any  infeftment ;  whereby  the  said  James 
Gerk  might  obtain  an  adjudication  of  the  said  right  of  the  acres  >^ 

The  L^rds  found  that  the  minute  might  be  fulfilled  per  eqmpoUeM  ;  and  as-* 
signed  a  new  day  for  that  efiect }  reserving  to  themselves  the  consideration  of 
the  failyie. 
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1666*    July  14.    Margaret  Brtson  against  Andrew  Brysom  her  Brother. 

Margaret  Bryson,  daughter  to  Andrew  Bryson,  pursues  Mr  Andrew  Bry* 
son  her  brother,  (her  tutory  being  expired,)  for  count  and  reckoning,  and  ror 
exhibition.  The  exhibition  being  insisted  on,  and  a  dav  taken  to  produce  him, 
he  refused  to  depone  upon  the  general  clause,  and  also  to  depone  anent  his 
knowledge  of  some  other  writs^  and  of  some  clauses  contained  therein ;  which 
was  referred  to  his  oath. 

The  Lords,  in  respect  the  defender  refq^sed  to  deponet  or  that  he  knew  o£ 
the  writs  libelled,  held  him  as  confessed. 
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1666.    July  14.    Patrick  Leith  of  Whtthaugs  against  Alexander  Gaib« 

DEN  of  Troup,  and  Others. 

In  a  reduction,  pursued  at  Patrick  Leith's  instance  of  Whytbaugs,  against 
Alexander  Gairden  of  Troup,  and  others ;  the  probation  being  closed  and  re^ 
nounced,  and  the  clause  being  ready  to  be  advised : — 

The  parties  being  called.  It  was  contended,  that  the  Lords  could  not  pro- 
ceed to  the  advising  of  the  cause,  because  John  Lyon  of  Muiresk,  one  of  the 
parties  called  in  the  process,  was  dead,  and  therefore  the  advising  behoved  to 
sist  till  the  process  were  transferred  against  the  apparent  heir. 

Which  the  Lords  found  behoved  so  to  be.  Page  75. 


1666.    Juhf  17«     Gordon  of  Birsmore  against  John  Johnstoun  of  FkosTsn* 

BILL. 

John  Johnstoun  of  Frosterhill  having  disponed  his  lands  of  FrosterhiU  to  Gar* 
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doun  of  Birsmore»  with  absolute  warrandice  i  and  Birsmore  being  denuded  in 
favours  of  Alexander  Burnett,  he  has  charged  Frosterhill  upon  the  clause  of  dis- 
solute warrandice  ;  and  declares  his  special  charge  to  warrant,  in  regard  Fros« 
terhill  had  granted  a  second  disposition,  in  favours  of  Mr  William  Johnston, 
who  is  infeft  thereupon.  Frosterhill  has  suspended  upon  this  reason ;  because, 
in  the  pretended  disposition  made  to  Birsmore,  the  suspender's,  and  his  wife's 
liferent  are  reserved ;  so  that  the  charger  being  debarred  from  the  possession^ 
he  cannot  seek  warrandice. 

To  this  it  is  answered.  That  the  suspender  having  granted  double  rights,  and 
the  right  granted  to  William  Johnston  being  such  a  right  as  may  debar  the 
charger,  he  has  good  interest  to  the  warrandice :  and,  if  this  action  should  not 
now  be  sustained,  it  would  hejrusira  ;  Frosterhill  having  no  other  visible  por- 
tion but  only  the  naked  liferent. 

The  Lords  found  the  letters  orderly  proceeded,  notwithstanding  of  the  rea- 
son, that  there  was,  nor  there  could  be,  no  present  distress. 
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1666.    July  17.    Hart  Stewart  of  Baith  against  Marion  Bruce  his  Mother. 

Hart  Stewart  of  Baith  against  Marion  Bruce,  his  mother,  and  James  Bal- 
four, now  her  spouse,  for  his  interest.  The  said  Marion  having  granted  bond 
to  her  son  for  payment  of  900  merks,  for  helping  him  to  pay  his  debts,  and  bet- 
ter enabling  him  to  live ;  and  being  withal  provided  to  1000  pounds  Scots  of 
{*ointure,  by  his  father,  to  be  paid  to  her  out  of  certain  of  his  lands  ;  which  not 
>eing  worth  the  said  1000  pounds,  there  was  an  action  raised,  at  her  instance, 
against  him,  for  making  up,  &c. ;  and  the  son  having  excepted  upon  the  300 
merks ; — 

It  was  alleged  for  the  mother.  That  the  300  merks,  contained  in  her  bond, 
could  not  compense,  but  only  for  one  year. 

To  which  it  was  answered.  That,  in  respect  of  the  conception  of  the  bond,  and 
that  the  word  yearly  was  in  the  margin,  albeit  not  subscribed,  and  that,  [by]  the 
haill  tract  and  tenor  of  the  bond,  it  appeared  it  behoved  to  be  so  \  the  same 
ought  to  defease  to  him  yearly,  pro  tanto. 

The  Lords  found.  That  Marion  Bruce  and  her  husband  were  liable  in  pay- 
ment of  the  300  merks  yearly,  albeit  the  word  yearly  was  added  in  the  margin. 
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1666.    July  17*    Mr  Andrew  Hedderwick  against  John  Wauch. 

John  M'Kinlaw  being  convicted  for  killing  and  stealing  of  four  cows  from 
Cuthbert  Home,  and  being  hanged  for  the  said  theft, — John  Wauch,  and  several 
others,  (being  also  indicted  by  the  justices  appointed  by  Parliament  Commission 
of  Justiciaries,  within  the  sheriffdom  of  Roxburgh,  in  a  justice-court  at  Jed-r 
burgh,)  was  indicted  of  theftous  resetting,  concealing,  and  away*puttin^  the 
said  stolen  goods.    And  probation  being  led  against  them,  after  they  had  sim- 
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ply  denied  the  dittay,  without  any  defence,  they  found  the  panel  guilty  of  the 
reset  of  the  stolen  goods :  and  although,  by  the  law  and  constant  practique 
of  this  kingdom,  resetters  of  thefts  are  punishable  with  the  punishment  of 
thieves ;  viz.  by  death,  and  confiscation  of  their  moveable  goods,  to  be  escheat 
and  in-brought  to  his  Majesty's  use ;  vet,  without  any  warrant  from  his  Majes- 
ty's Council,  the  commissioners  did  alter  the  statutory  punishment  of  the  law ; 
and  ordained  two  of  the  said  persons,  convicted  of  reset,  to  be  publicly 
scourged  in  .Jedburgh,  and  thereafter  to  be  imprisoned  till  they  should  nnd  cau- 
tionibr  their  good  behaviour ;  and  ordained  the  said  John  Wauch  to  [pay]  1200 
pounds  Scots,  within  24  hours ;  wherein  if  he  failjied,  ordained  him  to  be  sent 
to  the  Barbadoes,  and  his  moveable  goods  and  gear  to  be  escheat  and  in-brought 
to  his  Majesty's  use :  and  Mr  Andrew  Hedderwick,  [having  obtained]  the  gift 
of  the  said  John  Wauch's  escheat,  pursues  a  declarator. 

It  was  ALLEGED,  There  could  be  no  declarator  of  the  escheat ;  because  there 
was  no  doom  pronounced,  escheating  the  goods  to  his  Majesty's  use  ;  at  least 
the  doom  pronounced  was  conditional,  viz.  that  Wauch  should  either  pay  1200 
pounds,  or  otherways  his  goods  should  be  escheat, — like  as  he  has  purged  the 
condition  by  payment  of  the  1200  pounds.  Qdo.  As  no  doom  of  confiscation 
was  pronounced,  so  there  could  no  such  doom  be  pronounced  j  because,  al- 
though the  crime  of  theft  be  punishable  by  death,  or  confiscation  of  moveables ; 
yet  every  accession  thereto  is  not  punishea  with  the  same  punishment :  such  as, 
is  uplifting  of  goods,  which  is  only  the  accession  libelled  -,  and  is  punished  ar£»- 
triojudicis. 

Whereunto  it  was  answered.  The  doom  is  opponed, — ^bearing  that  his  move- 
ables could  be  escheat  And,  as  to  the  condition  adjected,  the  same  cannot  be 
respected ;  because  the  punishment  being  certain  in  law,  it  could  not  be  qua- 
lified by  the  addition  of  any  adjected  condition  ;  so  that  the  foresaid  condition 
must  be  repqte  tanquam  [noTi]  adjectus.  2do.  Though  there  had  never  been  any 
doom  pronounced,  yet  there  wasjus  qiuesitum  domino  regi  of  the  moveable  escheat 
of  the  defender,  by  the  commission  of  the  crime,  and  declaring  of  the  fact,  by  the 
proper  judge,  viz.  the  assize ;  who,  by  their  verdict,  found  him  guilty  of  the  re- 
set :  and,  therefore,  seeing  the  constant  law  and  practique  of  this  kingdom 
ordained  the  resetters  of  theft,  and  thieves,  to  be  punished  as  the  principal 
thief;  as  K.  Ja.  VL  Par.  1.  cap.  xxi.  and  Par.  11.  cap.  ci. :  conform  whereunto, 
the  justices  of  this  kingdom  have  constantly  been  in  use  to  condemn  the  said 
resetters  by  death,  of  confiscation  of  moveables  5  except  the  punishment  were 
remitted  by  his  Majesty ;  or  allowed  by  warrant  from  the  Secret  Council. 

The  Lords  repelled  the  allegeance  proponed  for  the  defender  Wauch ;  and 
sustained  the  declarator. 
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1666.    Jult/  25.      Sir  George  Mackenzie,  Advocate,  against  Mr  Johk 

Fairholm  of  Craigiehall. 

In  a  reduction  of  a  bond,  granted  by  Pluscardin  and  Lbggin,  as  principals, 
and  Sir  George  Mackenzie,  advocate,  as  cautioner  for  his  father  Loggin,  against 
Mr  John  Fairholm  of  Craigiehall  j  Sir  George  pursues  a  reduction  of  the  bond. 
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u  to  himself,  upon  these  reasons :  ^rst^  That  he  was  minor  the  time  of  his 
granting  the  boncL  Udo.  That  all  bonds  granted  by  pupils  in  familiar  who  have 
their  father  allowed  to  them  by  the  law  to  be  administrators,  are  null,  if  they 
be  granted  without  their  consent ;  or  granted  as  caution  for  their  administrator ; 
who  cannot  authorize  his  own  son  in  rem  mam:  and  subsumes,  that  he  sub- 
scribed the  said  bond,  without  his  father's  consent,  as  administrator  to  him. 
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1666.    Judy  31.    Thomas  Crawford  against  The  Town  of  Edinburgh. 

Thomas  Crawford,  having  obtained  a  giA;  of  uUimus  hastes  of  one  Oliphant, 
pursues  the  Town  of  Edinburgh,  as  they  who  were  debtor  to  the  defunct  in 
the  sum  of  2400  merks,  for  payment  thereof. 

It  was  ALtEOED  for  the  Town,  No  process  for  payment  of  the  money  to  the 
pursuer  upon  tliis  gift,  because  it  was  not  declared. 

To  this  it  was  answered.  No  necessity  of  a  declarator  of  a  gift  of  ultimus  ha:* 
res  qtwad  mobiUa^  and  sums  of  money  : — \mo.  Because  the  King's  right,  as  last 
heir,  is  founded  super  jure  coronce ;  and  that  the  King,  upon  the  decease  of 
any  person  dying  without  agnate  or  cognate,  may,  brevi  manuj  intromit  with  the 
moveables  belonging  to  the  defunct ;  and  is  only  liable  to  restore,  si  verus  has^ 
res  appareaL  ^do.  Such  gifts  cannot  be  declared  otherwise  nor  by  pursuits 
against  the  defunct's  [debtors,  for]  payment ;  for  the  defunct,  having  no  rela- 
tions of  blood,  there  can  be  no  person  competent  to  be  called,  against  whom 
the  declarator  can  be  intented. 

The  Lords  found  there  was  a  necessity  of  a  declarator ;  and  therefore  found 
no  process. 

Page  8«. 


1666.    Nwember  8.    Charles  Cassie  against  Cockpen  and  Adam  Watt. 

CocKPEN,  and  the  deceased  Adam  Watt,  being  infeft  in  a  yearly  annualrent, 
effeiring  to  the  sum  of  4000  merks,  forth  of  the  lands  of  Auchinharvie,  and 
others ;  by  their  back^bond,  did  declare  the  right  of  this  infeftment,  in  their  fa* 
voura,  to  be  in  trust,  ^nd  to  the  behoof  of  Doctor  Cassie.  This  infeftment  be- 
ing dated  in  anno  1647,  the  trustees,  for  the  arrears  of  the  said  annualrent,  did 
not  only  comprise  the  lands  of  Auchinharvie,  which  were  affected  with  the  said 
annualrent ;  but  also  the  lands  of  Fairherrivo,  belonging  to  Sir  David  Cunning- 
hame,  the  principal  debtor ;  and  the  estate  of  Robertland,  belonging  to  his  cau- 
tioner ;  and  whereupon  they  were  infeflt.  The  haill  lands  of  Auchinharvie  and 
others,  out  of  which  the  annualrent  was  [pavable,]  were  holden  feu  or  blench  of  the 
king,  or  prince  y  but  the  lands  comprised  for  the  byrun  annualrents  were  holden 
ward  ^  the  prince ;  and,  before  the  leading  of  the  said  comprising,  there  were 
three  other  comprisings  of  the  same  lands,  led  at  the  instance  of  Sir  David  Cun- 
ninghame  of  Auchinharvie,  and  Robertland,  their  creditors  i  and  whereupon  the 
comprisers  were  infeft.    Doctor  Cassie  being  now  deceased,  Charles  Cassie,  hit 
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son  and  heir,  being  about  to  dispone  his  right  to  Doctor  Cunninghame,  does,  in 
order  to  the  perfecting  of  his  bargain  with  the  doctor,  pursue  the  trustees,  up- 
on their  backbond  and  comprising,  for  the  arrears  of  the  same.  The  trustees^ 
pretending  that  their  name  being  only  made  use  of  to  Doctor  Cassie's  behoof^ 
they  ought  to  be  relieved  of  all  hazards  they  may  suffer  upon  that  account ;  do 
therefore,  in  the  draught  of  the  disposition  whicn  they  make  offer  of,  assert  the 
same,  with  this  quality,  viz.  that  the  right  disponed  shall  be  burdened  with  the 
reliefs  of  all  wards  and  marriages,  and  public  assessments,  ministers'  stipends, 
or  other  incumbrances,  in  all  time  coming. 

The  Lords  found.  That  Cockpen,  and  Mr  John  Watt,  ought  to  denude  them- 
selves with  the  burden  of  the  relief  of  all  wards  and  other  incumbrances ;  or 
else  that  Charles  Cassie  give  them  bond  and  caution,  or  other  real  security,  to 
warrant  them  of  the  ward  and  other  incumbrances :  and  found,  that  Charles 
Cassie,  upon  the  defenders'  resignation,  should  purchase  himself  infeft,  for  free- 
ing the  defenders  of  the  ward  and  marriage  :  and  the  Lords  had  no  respect  to 
that  allegeance,  that  the  comprising  of  the  ward-lands,  was  birt  a  fourth  com- 
prising, and  that  there  was  no  necessity  of  being  infeft  thereon. 
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1666.    November  9.    James  Pollock  against  The  Reuct  of  his  Deceased 

Father. 

Umquhile  John  Pollock,  having  granted  e  bond  of  5000  merks  to  James  Pol- 
lock, his  second  son,  payable  after  the  granter's  decease ;  John  being  deceased, 
his  son  James  pursues  the  relict,  who  was  executrix  to  her  husband,  for  pay- 
ment of  the  sum. 

The  Lords  sustained  process,  and  hoc  hco  repelled  all  the  defences  proponed 
for  the  executrix  $  viz.  that  the  inventoiy  of  the  testament  was  exhausted,  by 
sentences,  recovered  at  the  instances  of  other  lawful  creditors,  and  payment 
made  conform  :  and  that  the  bond  is  a  legacy,  granted  by  a  father  to  his  own 
son,  to  be  paid  after  his  decease ;  and  so  cannot  take  effect  so  long  as  there  are 
any  debts  due  by  the  defunct :  and  that  the  bond  is  null,  by  Act  of  Parliament 
1621,  as  being  granted  by  a  father  to  his  own  son ;  without  any  onerous  cause, 
in  prejudice  of  his  anterior  lawftil  creditors,  who  concur  with  the  executrix. 
Notwithstanding  of  all  which,  the  Lords  repelled  the  whole  defences,  hoc  loco, 
as  said  is ;  but  ordained  the  defender  to  have  suspension  without  caution  or  con- 
signation. 


1666.    November  14.        Barcklat  against  Foord. 

In  a  suspension,  the  reason  being  founded  upon  a  decreet-arbitral  for  elid- 
ingthe  ground  of  the  discharge,— 
The  Lords  repelled  the  same,  and  found  the  letters  orderly  proceeded ;  and 
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found  the  submission  and  decreel^arbitral  were  only  probable  by  writ,  and  not  by 
the  arbitrators*  oaths ;  albeit  the  same  was  within  100  pounds  Scots. 
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1666.    November  15.     George  Skeen  against  James  Chrtsteson. 

In  an  action  of  adjudication,  pursued  at  the  ins^nce  of  George  Skeen,  against 
James  Chrysteson,  for  adjudging  the  right  of  an  annualrent  belonging  to  um- 

Juhile  David  Chrysteson,  his  debtor;  compearance  being  made  ror  the  said 
ames,  and  he  alleging  there  coidd  be  no  adjudication,  because  he  stood  infeft 
in  the  property  of  the  lands,  out  of  which  the  annualrent,  craved  to  be  adjudg- 
ed, was  taken ;— - 

The  Lords  repelled  the  allegeance  hoc  loco  ;  and  adjudged  and  found,  That 
adjudications  should  not  be  stopped,  they  being  only  granted  periciih  petentis  ; 
but  prejudice  to  the  defender  to  propone  all  his  lawful  defences  in  causa. 
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1666.    December  4.    Sir  Alexander  Urquhart  of  Cromartie  against  Walter 

Chirron. 

Umquhile  Sir  Thomas  Urquhart  of  Cromartie,  having  borrowed  from  um- 
quhile  Mr  William  Lumsdain,  the  sum  of  4000  merks,  dispones,  for  his  security 
and  until  he  be  paid,  a  tenement  of  land  within  the  burgh  of  Banff,  with  the 
salmon-fishing  upon  the  water  of  Doveran ;  and,  in  the  reversion,  it  is  expressly 
provided,  That  it  shall  not  be  lawful  to  the  said  Sir  Thomas  to  redeem  the  fore- 
said lands,  but  by  consignation  of  the  principal  sum,  and  -the  haill  bygone  an- 
nualrents  .that  should  not  be  satisfied  by  his  intromission.     Sir  Alexander  Ur- 

auhart  having  right,  by  apprising,  to  the  said  lands  and  fishing,  and  reversion 
lereof,  has  intented  action,  for  count  and  reckoning,  a^inst  Walter  Chirron ; 
who  has  now  right  to  the  wadset,  for  the  surplus  duty  of  the  said  fishing,  for  all 
years  and  terms  since  the  date  of  the  wadset ;  in  regard  the  foresaid  right  of 
wadset  granted  to  Lumsdain,  was  only  in  security  and  repayment  of  his  money. 
Afler  dispute  in  the  cause,  the  Lords  found,  that  the  foresaid  right  of  wadset, 
being  only  a  right  for  security,  could  not  authorise  the  defender's  author 
to  bruik  the  haul  duties  of  the  foresaid  fishing,  or  to  inttomit  therewith ; 
and  therefore,  ordained  the  defender  to  condescend  by  what  right  he  entered  to 
the  possession  of  the  said  fishing ;  and  how  long  his  author  did  possess  the  same ; 
and  what  tiie  yearly  rent  did  extend  to. 

The  defender  condescended  as  follows,  viz.  :-^That  he  entered  to  possession 
of  the  said  fishing,  or  to  intromit,  in  anno  1650 ;  and  that,  by  virtue  of  the  fore- 
said right  of  security,  disponed  to  him  by  Mr  William  Lumsdain,  son  to  um- 
qidiile  Mr  William.  And  otherways,  that  he  had  another  right  from  the  said  Sir 
Thomas :— /n  anno  1657, 700  merks  were  eiked  to  the  reversion ;  of  which  right 
there  is  a  power  to  possess  till  the  redemption ;  and  that  the  fishing  was  worth 
IS  barrels  of  salmon  yearly. 
It  was  alleged  for  the  defender,  That  he  could  not  be  liable  to  count  for  the 
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saimon-fishing ;  because  it  was  a  casual  rent,  ]ike  jacttis  retiSj  and  so  fell  not  un- 
der the  act  of  Debtor  and  Creditor ;  the  act  being  only  in  relation  to  teinds  and 
lands.  2c/a«  That  he  could  not  be  liable  but  since  the  date  of  the  act  \  seeing  the 
act  could  not  be  drawn  back  before  the  date.  Stio.  There  was  no  caution  of- 
fered for  payment  of  the  annualrent ;  conform  to  the  tenor  of  the  act.  4/o.  Al- 
beit they  were  liable  to  count,  that  they  behoved  to  have  allowance  of  the  an- 
nualrent of  700  merks,  contained  in  the  eik  to  the  reversion. 

Whereunto  it  was  replied  by  the  pursuer.  That  his  summons  was  not  only 
founded  upon  the  Act  of  Debtor  and  Creditor,  but  likewise  upon  the  nature  of 
his  security ;  which  was  for  repayment  of  the  money ;  which  clearly  imports, 
that  he  being  satisfied,  either  by  intromission  or  otherwise,  he  should  not  bruik 
any  longer  the  foresaid  fishing.  And  this  cannot  be  properly  a  wadset,  seeing 
the  wadsetter  bears  properly  no  hazard,  but  the  same  lies  upon  the  granter  of  the 
wadset  \  as  appears  by  his  own  obligement,  the  time  of  the  redemption,  to  con- 
sign, not  only  the  principal  sum,  but  likeways  the  haill  bygone  annualrents. 
And  2(/o.  Salmon-fishing  is  not  such  a  casual  rent,  seeing  it  may  be  set  in  life- 
rent tack ;  and  so  may  be  a  certain  rent  3/io.  There  is  a  like  reason  to  count 
for  salmon  fishing  as  for  teinds  of  land  ;  in  respect  of  the  Act  of  Parliament, 
bearing  teinds  of  land  and  others.  4/o.  Whatever  the  defender's  author  has  in- 
tromitted  with,  more  nor  his  annualrent,  ought  to  be  ascribed  to  payment  pro 
tanto  ;  and  so  extinguish  the  wadset  pro  tanto. 

The  Lords  found  the  wadset  not  to  be  a  proper  wadset,  in  regard  of  the  con- 
ception thereof;  and  that  the  granter  of  the  wadset  was  obliged  to  consign  the 
haill  byrun  annualrents,  that  should  happen  to  ibe  resting  the  time  of  the  re- 
demption ;  notwithstanding  of  the  eik  to  the  reversion,  whereby  the  wadsetter 
was  put  in  the  natural  possession  of  the  fishing :  and  therefore  ordained  the 
parties  to  count  and  reckon ;  but  reserved  to  themselves  after  count,  a  quo  tern- 
pore,  the  surplus  of  the  rents  should  be  imputed  in  sortenu 
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1667.    February  3.    Charles  Kerr  against  Jobn  Rutherford. 

Charles  Kerr,  being  infeft  in  the  barony  of  Abbotrule,  upon  a  right  granted 
to  him  of  the  same  by  the  Earl  of  Lothian,  his  father ;  pursues  a  removing» 
against  John  Rutherford,  from  that  part  of  the  said  lands  possessed  by  him. 

It  was  ALLEGED  for  the  defender.  That  he  cannot  be  decerned  to  remove ;  be- 
cause he  has  an  assignation  from  ,  rentaller  of  the  said  lands,  to  his 
rental  right  of  the  same.  ^do.  Because  the  said  lands  are  kirk  lands ;  and  he  is 
acknowledged  kindly  rentaller  and  tenant  therein. 

To  which  it  was  replied  by  the  pursuer,  That  the  first  allegeance  ought  to 
be  repelled,  \mo.  Because  the  rentaller  had  no  farther  right  than  his  own  life- 
time ;  and,  it  being  now  many  years  since  he  went  out  of  the  country,  and  there 
being  no  word  come  from  him  since,  non  constat  that  he  is  living ;  so  that  the 
rental  is  expired,  ^do.  And  if  the  rentaller  were  living  as  non  constat^  the  fore- 
said allegeance  ought  to  be  repelled,  because  that  rentals,  of  their  own  nature, 
are  only  in  favours  of  persons  rentalled ;  and  are  not  assignable  or  diaponable  in 
favours  of  any  other  person  ;  but,  eo  ipso^  that  they  are  assigned  and  disponed, 
they  become,  ipsofacto,  void  and  null.    And  the  second  allegeance  ought  to  be 
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repelled,  because  there  is  no  need  of  acknowledgment  of  the  defender  to  be 
rentaller  and  tenant  condescended  on  ;  and,  if  it  were,  it  only  could  be  relevant 
as  to  bygones,  but  not  as  to  times  coming,  since  the  interruption  of  the  warning 
foresaid. 

The  Lords  repelled  the  allegeances  proponed  for  the  defender,  and  found 
That  a  [rentaller]  could  not  assign. 
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1667.    February  15*    Donald  M*Gilchrtst  against  John  Rowan  and  John 

MUDIE, 

Donald  M*Gilchrist  did  comprise  certain  tenements,  within  the  burgh  of 
Glasgow,  from  John  Mudie,  his  debtor ;  and,  upon  his  comprising,  being  infeft 
therein  by  the  bailies  of  Glasgow  and  town-clerk,  pursues  the  possessors  for  pay- 
ment of  their  duties.  There  is  compearance  made  for  one  John  Rowan,  who 
has  a  clandestine  disposition  from  the  debtor,  who  is  his  brother-in-law ;  and 
upon  it  a  seasine  given,  by  virtue  of  the  precept  contained  in  the  disposition, 
given  by  a  bailie,  constitute  thereby,  and  a  private  notary ;  and  alleges  he 
is  infeft,  and  in  possession  before  the  pursuer. 

To  this  it  was  replied.  That  Rowan's  seasine  is  but  one  month  before  the 
pursuer's  seasine,  and  is  clandestine,  inter  conjunctas  personas ;  and  so  cannot 
have  force  in  judgment  in  prejudice  of  a  lawful  creditor,  his  possession  not  be- 
ing legal  by  authority  of  a  judge ;  and  is  but  momentaneous,  the  pursuer  being 
delayed,  by  process  and  advocation,  above  one  year.  2do.  Rowan's  seasine  is 
null,  being  within  Glasgow,  and  not  given  by  a  bailie  and  town-clerk  ;  which  is 
the  express  law  of  the  kingdom,  by  Act  of  Parliament  in  anno  1567,  cap.  57. 

It  is  DupLiED,  Imo.  That  the  Act  of  Piarliament  is  only  of  burgage  lands. 
f^do.  That  the  pursuer  cannot  oppose  the  nullity  of  Rowan's  seasine  ;  because 
the  pursuer  his  seasine  is  null,  albeit  it  be  given  by  a  bailie  and  town-clerk ;  be-v 
cause  the  lands  are  not  holden  in  burgage  of  the  town  of  Glasgow,  but  of  an 
hospital ;  and  the  pursuer's  seasine  bears  to  be  holden  burgage. 

To  which  it  was  triplted.  That  the  pursuer's  nullity  against  the  excipi- 
ent's  seasine  is  a  nullity  founded  in  law,  and  an  express  Act  of  Parliament,  and 
verified  by  the  excipient's  seasine  bearing  to  lie  within  the  territory  of  Glas- 
gow ;  but  the  nullity  of  the  pursuer's  seasine,  alleged  by  the  excipient,  is  not  ve- 
rified ;  for  the  holding  of  the  tenement  is  not  instructed.  2rfo.  The  pursuer's 
seasine  bears  not  to  be  holden  burgage.  Stio.  The  apprising  bears  e^r  stilot  both 
in  the  decerniture  and  allowance  uiereof,  to  be  holden  of  any  other  lawful  supe- 
rior  whatsomever  ;  which,  with  the  seasine  given  to  the  bailie  of  the  burgh  and 
town-clerk,  is  a  perfect  right ;  and  the  excipient's  right  both  base  and  illegal, 
as  is  verified  by  the  seasine  itself. 

The  Lords  preferred  M*Gilchrist,  the  pursuer ;  unless  Rowan  would  offer  him 
to  prove  that  the  tenement,  which  was  the  subject  of  the  controversy,  was  holden 
of  the  hospital ;  and  that  the  hospital  was  infeft  therein,  and  not  the  town  of 
Glasgow. 
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1667.  February  \6.  Sir  John  Gibson  and  Alexander  Gibson  against  Harbt 

Trotter  of  Mortonhall. 

In  an  action  of  improbation,  pursued  at  Sir  John  and  Alexander  Gibsons'  in- 
stances,  against  Harry  Trotter  of  Mortonhall,  there  being  an  incident  protested 
for,  and  raised  debito  tempore^  and  executed,  but  not  being  produced  before  the 
first  term  assigned  for  production  thereof; — it  was  debated,  in  point  of  form. 
That,  since  the  same  was  not  produced  debito  tempore^  albeit  raised  and  exe- 
cuted timeously,  whether  the  same  ought  to  sustain. 

The  Lords  repelled  the  incident,  and  turned  the  same  in  an  exhibition  j  and 
gave  a  long  term  to  the  defender  to  produce  all  his  writs  called  for. 
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1667*    February  15.    Sir  Robert  Sinclair  of  Steinson  against  The  Countess 

of  Home,  John  Fairholm,  and  John  Foulis. 

UMQUHtLE  Sir  John  Sinclair,  younger  of  Steinston,  in  anno  1650,  was  infeft 
in  an  annualrent  of  1800  merks,  out  of  the  barony  of  Hirshill,  redeemable  upon 
payment  of  £2000 ;  and  the  infeftment  was  clad  with  possession,  by  uplifting 
the  annualrent  at  the  term  of  Martinmas  1650.  Sir  Robert  Sinclair,  now  of 
Steinson,  was  infeft  upon  a  precept  of  clare  constat j  in  anno  1654,  as  heir  to  his 
brother ;  and,  in  April  1655,  obtained  decreet  for  poinding  of  the  ground*  In 
anno  1663,  the  deceased  Earl  of  Home  granted  bond  of  corroboration ;  whereby 
h6  acknowledged  there  was  resting  £5774»  at  Whitsunday  1663,  of  the  bygones ; 
which  he  obliged  him  to  pay  at  Martinmas  thereafter,  with  annualrent  from 
Whitsunday ;  and,  for  annualrent  of  the  said  sum,  assigns  Steinson  to  the  firs^ 
and  readiest  of  the  maills  and  duties  ;  and  eiked  the  said  sum  to  the  reversion. 
There  is  summons  raised  at  Steinson's  instance,  making  mention  of  the  said 
right ;  and  that  the  foresaid  sums,  contained  in  the  foresaid  bond  of  corrobora- 
tion, are  yet  resting ;  and,  since  the  granting  of  the  said  bond,^  there  is  run  in 
arrear  of  the  first  annualrent  of  1800  merks,  the  sum  of  £1926,  for  the  term  of 
Martinmas  1656,  and  preceding :  For  payment  and  security  thereof  he  intends 
to  comprise  the  ground-right  and  property,  and  has  convened  the  Countess  of 
Home,  John  Fairholm,  and  John  Foulis,  compriser,  Robert  Pringle  of  Stitchell, 
and  Greenleiirs  brethren,  who  are  infeft  in  a  wadset  of  the  said  lands,  to  hear 
and  see  it  found  and  declared,  that  the  foresaid  sum  of  £4774>  due  for  bygone 
annualrents  at  Whitsunday  1663,  and  the  said  sum  of  j?l626  of  the  said  annual- 
rent,  for  Whitsunday  1663  to  Martinmas  I666,  is  still  resting ;  and,  that  the 
ground-right  of  the  said  land  and  barony  stands  really  affected  therewith :  that, 
therefore,  it  should  be  lawful  to  him  to  use  all  execution  therefor ;  either  by 
poinding  the  ground,  or  by  apprising  the  property,  or  by  both,  or  otherwise  as 
he  shall  think  expedient 

There  is  compearance  made  for  the  Countess  of  Home,  and  it  is  alleged  for 
her.  That  the  arrears  of  the  annualrent  being  stated  in  two  principal  sums,  and 
eiked  into  the  reversion,  in  the  first  contract ;  and,  since  the  granting  of  the 
said  bond,  the  Earl  having  paid  annualrent  for  the  bygone  so  stated  in  two 
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sums,  the  satme  are  innovated,  and  cease  to  be  annualrent :  so  that  they  cannot 
be  comprised  for,  as  bygones,  or  arrears  of  the  first  annualrent ;  being  become 
a  principal  sum,  bearing  annualrent,  and  for  which  annualrent  has  been  actually 

Eaid ;  and,  consequenUy,  the  property  cannot  be  comprised  ibr  the  same,  as 
ygone  annualrents  drawn  back  to  the  first  right. 

To  which  it  was  replied.  That  the  same  stands  relevant ;  and  the  allegeance 
ought  to  be  repelled  : — 1^/.  By  Act  of  Debtor  and  Creditor,  the  bygone  annual- 
rents,  resting  unpaid  at  Whitsunday  I667,  are  appointed  to  become,  and  made,  a 
principal  sum ;  and,  in  case  of  not-pay ment  of  the  said  bygones  at  the  terms 
mentioned  in  the  foresaid  act,  annualrent  is  appointed  to  be  due  and  payable 
for  the  same,  in  the  same  manner  as  if  a  security  had  been  granted  :  And,  con- 
sequently, whether  the  said  bond  had  been  taken  or  not,  annualrent,  by  the  Act 
of  Parliament,  had  been  due  for  the  bygones  i  and  the  nature  of  the  said  by- 

§ones  would  not  have  been  innovated ;  nor  could  the  same  prejudge  the  ere- 
itor  to  use  real  execution,  by  comprising  for  the  said  bygones.  2d.  The  taking 
of  the  said  bond  did  nowise  innovate  nor  alter  the  nature  of  the  said  — — — ; 
because,  the  time  of  the  taking  of  the  said  bond,  there  was  no  discharge  given 
for  the  bygones ;  but  only,  count  and  reckoning  being  made,  so  much  acknow- 
ledged to  be  resting  of  the  bygones,  and  bond  granted  for  the  same  only  in  cor- 
roboration and  for  farther  security,  but  preiudice  of  the  former  infeftments  and 
contracts  j  and  which  bond  cannot  hinder  him  to  comprise  for  the  same,  and 
for  the  arrears  of  the  first  annualrent  run  or  since.  And  he  cannot  be  hindered 
to  quit  or  renounce  the  said  security,  which  is  only  corroborative  :  nor  can  the 
lady  allege  any  prejudice  by  his  said  diligence  of  comprising,  which  is  usual 
and  legal:  nor  can  she  be  said  to  oppose  the  same,  upon  pretence  of  her  right ; 
being  a  party  disponer  and  consenter  to  the  first  right  of  annualrent,  and  who 
has  subscribed  the  contract. 

The  Lords  repelled  the  allegeance  proponed  for  the  Countess ;  and  decerned 
for  the  principal  sum  contained  in  the  bond  ;  but  assoilyied  from  the  bygone 
annualrents  thereof. 
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1667.    February  15.     Laurence  Scott  against  The  Heirs  of  Boswell  of 

ACHFLECK. 

In  the  action  pursued  at  Laurence  Scott's  instance,  mentioned  2Sd  November 
166^,  against  the  heirs-of-Iine  of  Boswell  of  Achfleck,  the  Lords  found  it  sufficient 
to  the  heirs-of-line  ,to  renounce  i  and  that  their  receiving  of  an  inconsiderable 
sum  of  money  from  the  heir  of  tailyie  could  not  make  them  successors  iitulo  lu-' 
crativo  to  their  father,  they  always  having  done  no  deed  whereby  the  creditors 
might  be  prejudged  of  the  payment  of  their  debt  out  of  the  estate  standing  in 
the  person  of  the  heir  of  tailyie. 

Page  97. 
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SIR  JOHN  f^ISBBT  OF  DIRLETON. 


i665.    Jiecembcrl^  ^xnmsx  agamt  JjExb. 

Tbdb  said  Mr  Robert  Burnet*  sob  to  Alexander  Bqinet'  ai  Jj^  hewg  pn^ 
Tided,  by  his  erandfKtfaer^  Sir  Thomas  Burnet  of  I^vs,  (hU  &tW  bfmogidi* 
ceased  before^)  to  the  sum  of  10,000  mtfk»,  to  be  paid  after  iiisi^eof  25  yn»f 
with  annualrent  after  that  time,  conform  to  a  bona ;— pursued  his  nephew  liBfB 
for  the  annuakent  of  that  sum ;  at  least  for  an  aliment  until  he  should  attain  to 
that  age :  upon  that  ground,  tiiat  he  could  not  starve ;  and  that  his  grandfa- 
ther, whom  the  defender  represents  as  heir,  having  provided  him,  as  said  is,  to 
the  foresaid  sum,  to  be  paia  at  the  time  foresaid,  did  acknowledge  that  he  was 
obliged  to  provide  him,  being  his  grandchild :  and  that  un^  the  time  his  provi* 
sion  should  be  payable,  he  and  his  heirs  were  liable  to  his  entertainment,  being 
debitum  naturak. 

The  Lords  this  day  did  demur  :  and  the  case  being  of  ooDteqiience,  as  laili^ 
preparative,  thought  fit  h  should  be  fiirther  thought  upon*. 

Fiigea. 


l€6S.    December  12.  Ebbouson  against  11£ose. 

{See  Morison^s  Diet.  p.  2652.3 

In  the  same  case,  two  persons  beinfi^  obliged,  conjunctly  and  severally,  as 
principd  debtors,  to  pay  a  tocher,  without  a  clause  of  relief  pro  rara,  it  was 
found,  that,  dejure,  west. 
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1666.    Juh/  18.  Hedderwick  against  Waugh. 

The  Commissioners  for  the  Borders,  upon  the  verdict  of  the  inquest,  that 
the  panel  was  guilty  of  reset  of  theft,  having  ordained  the  panel  to  pay  100 
pounds  sterling  within  a  short  time  i  and  if  he  should  fail,  to  be  sent  to  Barba- 
does,  and  lose  his  escheat  :-— 

The  Lords  found.  That  by  that  verdict  there  did  arise  to  his  Majesty  the  ca- 
sualty of  his -escheat ;  whereof,  there  being  jus  qtuBsitunij  the  King  and  his  do- 
natar  could  not  be  prejudged  by  a  doom  which  is  contrary  to  law.  And  that,  in 
such  cases  of  capital  crimes,  the  law  having  determined  the  pain,  and  especially 
the  loss  of  the  escheat,  no  judge  (even  ^e  Justice-General,)  could  moderate  or 
lessen  the  same. 

Page  10. 
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1666.    Jtdy  19*  Eleis  against  Wiseheart* 

A  WIFE  being  obliged,  with  her  husband,  to  pay  a  sum  of  money,  and  to  in- 
feft  a  creditor  in  her  land :  though  the  bond  was  not  sustained  as  to  the  per- 
sonal obligement  to  pay,  yet  it  was  found  valid  as  to  the  obligement  to  inieft, 
and  the  procuratory  or  resignation  contained  in  the  bond :  And  the  wife,  not- 
withstanding, having  disponed  her  land,  she  was  found  liable  for  the  sums,  as 
damage  and  interest. 

This  decision  seems  hard  ;  in  respect,  albeit  a  woman  may  dispone  her  land 
with  consent  of  her  husband,  yet  she  cannot  bind  to  pay  a  sum  of  monev :  and, 
in  the  case  foresaid,  non  agebatvr  that  she  should  dispone  ber  lands ;  but  that 
she  should  be  liable  to  the  creditor,  and,  for  surety,  he  should  be  secured  in  her 
land  \  and  the  principal  obligation  being  void,  the  accessory  of  surety  could  not 
subsist 

Fc^e  10. 


1666.    Juhfld*    [Debate  anent  Pro viNG  the  Tenor  of  a  Comprising]^ 

It  was  debated,  but  not  decided,  whether  the  tenor  of  a  comprising  ma^  be 
}m)ven.  There  is  an  Act  of  Parliament,  Ja.  VI.  Par.  6.  That  the  tenor  of  let- 
ters of  homing  should  not  be  proven ;  and  there  is  eadem,  if  not  more,  ratio  as 
to  comprisings,  the  solemnities  being  greater  and  more.  And  if  a  comprising, 
which  is,  in  effect,  the  execution  of  a  messenger,  may  be  made  up  by  a  proba- 
tion of  the  tenor  ^  a  paritate  rationis,  poindings,  and  interruptions  of  prescrip- 
tion  by  citations,  and  executions,  and  intimations  of  assignations,  may  oe  made 
up  by  witnesses ;  and  arrestments  and  decreets. 
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1666.    December  15.        Hamilton  against  Browk. 

Hamilton  of  Grange  being  pursued,  as  representing  his  father  upon  the  ti- 
tle of  behaving  and  gerens  pro  hcerede^  for  payment  of  a  debt  of  his  fa- 
therms  :— 

It  was  ALLEGED,  That  this  condescendence,  *o%z.  That  he  had  behaved  as  heir, 
in  so  far  as  he  had  granted  dispositions  of  land  belonging  to  his  father ;  and 
^dbfy  that  he  had  consented,  as  apparent  heir,  to  some  right  of  lands  apprised 
from  his  father ;  is  not  relevant ;  unless  it  were  said  and  alleged  that  lie  had 
done  these  deeds  before  the  expiring  of  the  comprising ;  seeing  he  could  have 
DO  right  after  the  expiring  of  tne  same  \  and  neither  could  be  heir  nor  gerens 
pro  hcerede^  as  to  such  lands :  And,  as  to  his  consent,  it  was  not  su£Scient  unless 
ne  had  disponed. 

The  Lords  inclined  to  be  of  this  judgment,<-*That  his  consent,  being  as  appa«- 
rent  heir,  should  import  behaviour ;  and  that,  though  the  comprisings  were  ex* 
pired,  he  might  have  an  interest  to  question  the  same,  as  not  formal,  or  nuUy  or 
saitisfied  by  intromission,  or  by  some  other  ground :  and  that,  by  his  consent,  he 
was  denuded  of  that  interest ;  and  therefore  suqh  dispositions  snould  import  be* 
having.  Yet,  in  respect  the  writs,  which  were  to  be  used  to  prove  the  passive 
title,  were  not  produced,— and  much  may  depend  upon  the  wording  and  concep* 
tion  of  the  same : — 

The  Lords  thought  fit  to  ordain,  before  answer,  the  writs  to  be  produced ; 
and  assigned  a  term  to  that  efiect :  But  declared,  that  their  act  should  be  litis* 
contestation  quoad  hoc — That  the  pursuer,  after  the  term  is  run  upon  the  said 
act,  should  not  get  others,  as  if  there  were  not  litiscontestation. 
^   Lockbart  for  Qran^e^  and  Birnie  for  the  pursuer^ 
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1666,    Deaember  18.  Menzies  against  Burnet. 

A  RELICT  being  provided  to  the  liferent  of  the  conquest  during  tlie  marriage, 
and  pursuing  for  tne  same ; 

It  was  ALLEGED,  That  the  money  in  question,  which  the  pursuer  pretended  to 
be  conquest  during  the  marriage,  did  belong  to  the  defunct  before  the  marriage, 
and  that  the  bond  was  renewed  after  it.  The  question  was.  What  way  the  said 
aUegeance,  tending  to  take  from  the  pursuer  the  benefit  introduced  in  her  fa- 
vours  by  writ,  and  by  her  contract  of  marriage,  could  be  proven. 

Yet  the  Lords  inclined  to  find  it  probable  by  the  debtor,  and  the  witnesses  in 
the  bond ;  but,  before  answer,  they  ordained  the  defender  to  use  such  probation 
as  he  thought  fit,  for  proving  the  aUegeance }  reserving  to  themselves  to  deter- 
mine what  it  should  import. 
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l667«    June  1*    The  Deacon  of  the  Weavers  against  The  Maoistratss  of 

Edinbusgbu 

Th£  Deacon  of  the  Weavers,-^beii^  imprisoned  by  the  Magistrates  of  EdiiK 
bfirgfa^  because  he  had  disobeyed  their  oraer  anent  the  putting  in  their  hand  a 
box  for  the  poor  of  the  journeymen,  until  some  questions  betwixt  the  masters  of 
the  trade  and  the  journeymen  of  the  .same  should  be  decided^— did  crave^  by  a 
biU^  to  be  enlarged,  upon  that  reason,  That  the  craft  had  intented  a  reducti(m  of 
the  contract  betwixt  their  predecessors  and  their  journeymen,  concerning  die 
keeping  and  having  a  box  for  the  poor  of  the  journeymen :  and  that,  until  the 
decision  of  the  process,  the  box  ought  to  be  kept  by  their  deacon. 

The  Lords  ordained  the  complainer  to  be  enlarged,  by  consigning  the  box  in 
the  clerk's  hands. 

Upon  occasion  of  the  said  process,  it  was  agitated  amongst  the  Lords,*^Whe* 
ther  there  could  be  a  contract  and  transaction  betwixt  the  craft  and  journey- 
men,  who  are  not  an  incorporation,  and  cannot  oblige  their  successors^  seei^ 
there  can  be  no  successors  but  of  a  person  or  incorporation. 

But  the  Lords,  without  giving  interlocutor  upon  that  point,  ohdaiked  the 
reduction  to  be  heard  summarily. 

Mackenzie.    Alt*  Lockheart.    Gibson,  Clerk. 
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1667.    Jtme  14.  Cheap  against  Fhilp. 

Mr  Cheap  pursued  a  reduction  of  a  disposition  made  by  ■'  '  ■  '  Philp^  in 
favours  of  Mr  John  Fhilp,  upon  these  reasons.  That  it  was  subscribed  by  two 
notaries,  and  their  subscriptions  did  not  bear  de  numdato  ;  and  because  one  of 
the  notaries  was  known  to  be  of  so  great  age,  that  he  had  not  been  for  a  long 
time  employed  as  a  notary,  and  that  he  had  only  subscribed  his  name ;  the  rest 
of  the  solemn  words  used  by  notaries,  when  they  subscribe  in  subsicUum^  being 
written  by  the  other  notary.  Therefore  another  notary  had  been  also  used  be- 
sides the  two  notaries.  And  that  no  respect  ought  to  be  given  to  his  subscrip- 
tion, by  reason  it  was  ea  intervallo,  and  not  uno  contejctu.  S.  That  the  disposi- 
tion was  in  lecto. 

The  Lords,  when  the  case  was  reported,  debated  upon  the  first  reason,  and, 
in  special,  upon  these  points :  1.  Whether,  in  subscriptions  in  subsidium  by 
notaries,  it  be  essential  it  should  be  expressed  that  they  subscribed  e*v  numdato  ; 
and,  if  that  solemnity  may  be  supplied,  by  offering  to  prove  that  the  notaries 
wererogati. 

It  was  URGED,  That  minutes  and  abbreviations  of  seasines  might  be  extended 
and  transumed,  though  none  of  the  ordinary  solemnities  be  expressed ;  and 
therefore  such  defects  and  omissions  may  be  supplied. 

It  was  ANSWERED,  That,  in  abbreviations,  omnia  priesunmntur  solenniter  acta  ; 
but,  when  an  instrument  is  complete,  or  any  other  writ,  if  it  want  the  ordinary 
solemnities,  they  cannot  be  supplied :  et  solennitas  non  prcesumitur  ;  and,  being 
only  probable  by  the  writ  itself,  it  cannot  be  made  up  by  witnesses. 


1668.  DIRLETON.  545 

2.  It  was  DEBATED,  Whether  a  father,  or  grand-father  could  be  notary  in  a 
writ  or  right  in  favours  of  the  son,  or  grand-child.      • 

The  Lords  did  demur  upon  these  points ;  and  thought  fit,  thjat  before  answer 
as  to  these,  the  reason  founded  on  lecto  should  be  discussed. 
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1667.    July  15.  I        against 


Exhibition  being  pursued  by  an  apparent  heir,  to  the  end  he  may  advise,  not 
only  as  to  the  writs  in  favour  of  the  defunct,  but  such  as  were  granted  by  him : 

The  Lords  superseded  to  give  answer  as  to  the  last  member,  until  they  should 
consider  the  Act  of  Sederunt ;  it  being  alleged  by  some  of  the  Lords,  That,  by 
an  Act  of  Sederunt,  it  was  ordained,  that  no  person  should  be  forced  to  exhibit 
writs  granted  by  defuncts  in  favour  of  himself,  or  his  authors ;  except  writs 
granted  by  parents,  or  husbands  in  favour  of  wives  and  children. 
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1668*    January  7«    Sir  John  Home  against  The  Feuars  of  CoLDiNGHABfE. 

In  a  process  at  the  instance  of  Sir  John  Home  of  Rentoun,  Justice-Clerk, 
against  the  feuars  of  Coldinghame ;  the  defenders  offered  to  improve  the  exe- 
cutions. 

It  was  ANSWERED,  They  could  not  be  heard,  unless  they  would  propone  the 
said  allegeance  peremptorie ;  but  that  the  same  should  be  reserved  by  way  of 
action. 

The  Lords,  for  avoiding  the  multiplying  of  processes,  obliged  them  to  pro- 
pone the  exception  of  improbation  peremptorie :  but  the  same  being  prior  na^ 
tura,  and  competent  to  be  proponed  before  any  other  in  meritis  causae  ;  and  yet 
being  now  proponed  jperamp/orie,  in  form  of  process,  bein^  the  last  of  exceptions ; 
— The  Lords  admitted  the  defenders  to  propone  their  other  exceptions,  and  r^ 
served  that  to  the  last  place* 
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1668.    January  15.        M'Kitrick  against  ^ 

The  prescriptions  c^  reversions  and  expiring  of  legals,  and  the  taking  advan- 
tage of  the  same,  are  so  odious ;  that  the  Lords  inclined  to  find,  that  necessary 
d^ursements  upon  reparation  of  houses  should  not  be  allowed  to  a  compriser> 
in  a  declarator  to  hear  and  see  it  found.  That  he  was  satisfied  by  intromission  ; 
reserving  action  to  him  for  the  same :  But,  before  answer,  they  ordained  the  re- 
porter to  consider  the  debursements,  and  to  report  whether  they  were  absolutely 
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necessary.     This  is  hard  in  the  point  of  law ;  intromission  being  to  be  under- 
stood civititer  et  cum  effectu  of  that  which  is  free,  all  charges  deduced. 
Hay,  Clerk. 
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1668.     February  1.    Lady  Traquair  against  Earl  of  Winton. 

The  Earl  of  Winton,  having  right  by  assignation,  to  a  bond  granted  by  the 
Lord  Sempil,  did  grant  a  translation  in  favours  of  the  Lady  Traquair,  and  the 
Lady  Jean,  another  of  his  daughters,  bearing  warrandice  from  his  own  deed ; 
and  thereafter  uplifted  the  debt.  The  said  ladies  pursued  the  Earl  of  Winton, 
as  representing  his  grand-father,  for  payment  of  the  sum  ;  because  the  Earl,  his 
grand-father,  had  uplifted  it. 

The  defender  alleged.  That  the  translation,  being  a  donation  of  the  father's 
in  favours  of  his  children,  whereof  he  was  master,  was  revokable  ;  and  that  he 
had  revoked  the  same,  in  so  far  as  he  had  uplifted  the  said  sum. 

It  was  ANSWERED,  That  the  said  translation  was  out  of  his  hands,  having  de- 
livered the  same  to  the  pursuer's  mother  for  their  use  ;  and  that  he  was  obliged 
to  warrant  the  same. 

The  Lords  thought.  That  the  translation,  being  in  the  Lady  Winton's  hands, 
being  in  law  eadem  persona  with  the  Earl,  it  was  equivalent  as  if  it  had  been  in 
his  own  hands  \  and  that  he  might  destroy  or  revoke  the  same.  But  the  parties, 
being  of  quality  and  of  near  relation,  they  did  not  decide  this  case ;  but  re- 
commended to  some  of  their  number  to  endeavour  an  accommodation. 
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1671.    December  I7.     Halyburton  against  Scott. 

A  PROVISION,  granted  by  a  father  to  a  daughter  for  love  and  favour,  being 
quarrelled  by  a  creditor  upon  the  Act  of  Parliament  16S1 : 

It  was  ANSWERED,  That  the  father,  the  time  of  the  granting  of  the  said  right, 
had  an  opulent  estate  beside,  out  of  which  the  creditor  might  have  been  satis- 
fied. And  the  Lords,  before  answer,  having  ordained  that  a  trial  should  be  taken 
of  the  defunct's  estate ;  and  witnesses  being  adduced  to  that  purpose,  it  was 
found,  That  the  defence  was  not  proven.  It  appears  that  the  defence  was  not 
relevant :  and  that  a  creditor  is  not  hdlden  to  debate  whether  his  debtor  had  a 
competent  estate  to  satify  his  debt  aliunde  ;  and  that  debtors  can  grant  no  right 
without  an  onerous  cause,  until  the  debt  be  satisfied* 

Haystoun,  Clerk* 
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1672.    February  IQ.    Lord  Maxwell  against  Tenants  of  Duncow. 

Found,  That  the  defence  upon  the  Acts against  those 

who,  during  the  dependence  of  process,  invade  or  wound  the  adverse  party ; 
(who,  by  the  said  Acts,  tyne  the  cause,  and  forfault  their  interest  in  question  ;) 
being  in  effect  penance,  and  founded  upon  deliquency,  may  be  proven  even  be- 
fore the  Lords  prout  dejure,  as  to  order  and  ratihabition  :  which  was  alleged 
could  not  be  proven  by  witnesses  to  import  the  loss  of  heritage. 

Page  64. 


1672,     February  23.  Blair  against  Blair. 

Witnesses  being  examined  before  answer  ex  officio  : 

It  was  desired,  That,  seeing  ex  facto  oritur  jus  ;  and  the  Lords  being  unclear 
to  decide,  injure^  before  the  point  of  fact  were  cleared  by  probation  j  and  the 
point  of  law,  and  ground  of  their  decision,  is  to  arise  out  of  the  probation  ;  and 
therefore  they  may  see  and  debate  upon  the  same :  which  was  refused ;  seeing 
publicatio  testimoniorum^  by  our  law,  is  allowed  in  no  case  but  in  improbations  e:t 
qucBsiione  falsi. 

M'Kenzie.     Alteri^  Lockhart,  &c. 
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1674.    June  5.    [  Anent  the  Admission  of  Lords  of  Session.] 

The  King's  Majesty  having,  by  two  letters  to  the  Lords  of  Session,  presented 
Mr  David  Balfour  of  Forret,  and  Mr  Thomas  Murray,  both  advocates,  to  be 
Lords  of  the  Session  ;  it  was  moved  by  one  of  the  Lords,  That  seeing,  by  the 
law  and  Acts  of  Parliament,  these  who  are  to  be  admitted  to  be  Lords  or  Ses- 
sion, should  be  tried  j  therefore,  the  trial  should  be  such  as  is  intended  by  the 
law  ;  the  very  notion  of  trial  importing,  at  least  a  serious,  if  not  a  strict  and  ex- 
act  way  of  trial. 

This  was  moved,  because  the  way  of  trial  had  become  of  late  so  perfunctorious, 
and  dicis  causa,  that  it  was  ridiculous ;  and  in  elSect  a  mock  trial :  some  of  the 
Lords  being  appointed  to  examine  these  who  were  n^med  by  the  King,  and 
after  they  had  asked  some  trivial  questions,  having  made  report  that  they  found 
them  qualified ;  albeit  it  was  not  only  known  to  the  examinators,  but  to  all  the 
Lords,  and  notorious  to  the  world,  that  they  were  altogether  ignorant  both  of 
law  and  practice ;  and  did  acknowledge  it  themselves,  not  daring  to  expose 
themselves  to  sit  in  the  Outer-House  as  Ordinaries ;  they  prevailing  with  others 
of  the  Lords  to  go  out  and  officiate  for  them  as  curates. 

1.  It  was  urged.  That  the  Estates  had  considered  the  interest  of  the  king- 
dom, (all  estates  being  concerned  in  that  judicatory,)  that  the  Lords  should  be 
persons  of  great  ability  and  integrity  i  seeing  their  lands  and  fortunes,  and  greatest 
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interests,  are  the  subject  of  their  jurisdiction  and  decisions :  And  therefore  it 
was  provided,  by  divers  Statutes  and  Acts  of  Parliament,  they  should  be  quali- 
fied persons  ;  and  found  upon  trial  to  be  such. 

2.  His  Majesty's  letter  required  that  the  persons  now  named  should  be  ex- 
amined effectually. 

S.  By  divers  Acts  of  Sederunt,  and,  in  special,  one  upon  the  King's  letter  for 
the  time,  the  way  of  trial  is  prescribed,  which  is  most  exact. 

4.  The  oath  of  admission,  that  the  Lords  should  be  faithful,  has,  and  ought 
to  have  influence  upon  all  their  actions,  as  Lords  of  the  Session,  that  they  should 
be  done  faithfully :  and  the  trial  of  Lords,  for  the  reasons  foresaid,  being  an  im- 
portant act  of  duty,  ought  to  be  done  faithfully  and  sincerely ;  and  cannot  be 
done  otherwise,  without  breach  of  oath. 

5.  To  pretend  to  obey  the  law,  and  the  King's  letter,  (which  requireth  an  ef- 
fectual trial,)  in  a  way  which  is  superficiary,  and  evidently  ineffectual,  it  is  a 
cheat  and  circumventio  kgis :  which  in  others  is  hateful ;  but  in  judges,  who  are 
antistites  juris,  is  abominable  ;  and  inconsistent  with  the  honour  and  integrity 
that  should  be  expected  from  the  judicatory. 

6.  If  there  were  no  trial  at  all  the  Lords  would  be  passive,  if  persons  not  qua- 
lified should  be  named :  but  being  enjoined  to  try  effectually,  if  they  receive 
them  without  an  effectual  trial,  they  are  not  free  of  blame  ;  and  are  account- 
able  to  God,  and  his  Majesty,  and  to  the  Parliament. 

To  all  these  reasons  it  was  answered.  That  at  this  time,  the  way  of  trial  that 
had  been  for  a  long  time,  should  be  continued  at  this  time }  and  that  the  motion 
was  upon  some  design. 

The  mover  did  purge  himself,  upon  oath  that  he  had  no  design,  but  to  do 
duty :  and  did  attest  the  president,  that  before  this  occasion  they  bad  spoken 
often  to  that  purpose  :  and  did  represent,  that  this  is  the  fit  time  to  put  the  law 
and  statutes  in  execution  ;  the  persons  named  being  advocates,  and  persons  pre- 
sumed to  be  able  to  undergo  the  trial ;  so  that  it  cannot  be  thought  that  tnere 
is  any  thing  of  design  against  their  persons.  That  it  cannot  be  denied  but  the 
Jate  way  is  abusive ;  and  antiquitas  erroris,  or  abustis,  cannot  be  thought  and 
pleaded  to  be  custom.  That  in  the  year  1629>  the  Lords,  by  an  Act  of  Sede- 
runt, had  renewed  and  ratified  all  the  former  statutes  anent  the  trial  and  admis- 
sion of  the  Lords ;  and  ordained  them  to  be  observed  :  That  since  that  time  the 
troubles  intervened  and  continued  long;  so  that  prescription  cannot  be  pre- 
tended for  an  abuse  which  had  occasioned  so  great  prejudice  and  clamour. 

It  was  CARRIED,  That  the  examination  should  be  as  it  has  been  of  late.  And 
upon  the  report  of  Gosford  and  Craigie,  (appointed  to  examine  them,)  they 
were  admitted.  Gosford  was  of  opinion  that  there  should  be  another  way  of 
trial. 
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1674.    June  6.  Act  of  Sederunt. 

The  Lords  thought  fit  to  make  an  Act  of  Sederunt,  and  to  intimate  it  to  the 
advocates,  to  the  purpose  following,  viz. : — That  when  an  allegeance  is  not  ad- 
mitted, but  a  joint  probation  is  allowed  before  answer;  if  there  be  any  other  al- 
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legeance  found  relevant,  and  admitted  to  either,  litiscontestation  should  be  un> 
derstood  to  be  made  as  to  that  allegeance.  S.  And  likewise  as  to  that  effect, 
that  the  parties  are  concluded  ;  and  cannot  be  heard  thereafter  to  propone  any 
other  allegeance.  3.  The  terms  being  run  as  to  allegeance  not  discussed,  they 
are  concluded  as  to  the  probation  of  it ;  as  if  the  relevancy  had  been  discussed 
by  a  formal  act  of  litiscontestation  :  whereas  it  is  remitted  to  be  considered  after 
probation :  seeing  often  ex  facto  oritur  jus  ;  and,  upon  consideration  of  the  cir- 
cumstances after  probation,  the  Lords  have  more  clearness  to  determine  rele- 
vancy. 

Page  74. 


1674.    June  IS.        Freeholders  of  Liklithgow  against  The  Commissioners 

to  the  Parliament. 

In  a  suspension,  at  the  instance  of  the  Freeholders  of  Linlithgowshire,  against 
their  Commissioners  to  the  Parliament  ;*— 

The  Lords  found.  That  if  the  prorogations  and  recesses  of  Parliament  be  for  a 
considerable  time,  so  that  the  Commissioners  do  or  may  go  home,  the  Commis- 
sioners should  not  have  their  fees  or  charges  during  the  same.  2.  That  if  the 
prorogation  be  for  a  short  time,  and  the  Commissioners,  having  their  residence 
at  a  little  distance,  in  Edinburgh,  or  Linlithgowshire,  do  or  may  go  home,  they 
ought  not  to  have  fees  during  that  time.  3.  If  there  be  Articles  sitting  during 
that  time,  and  they  do  not  go  home,  though  they  be  not  upon  the  Articles,  they 
should  have  their  fees  ;  because  they  are  concerned  to  know  and  inform  them- 
selves, what  is  in  agitation  in  the  articles. 

Newbyth,  Reporter.    Monro,  Clerk. 
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1675.  *  January  5.    Pittarro  against  The  Earl  of  Northesk. 

The  Earl  of  Northesk,  having  taken  an  assignation  to  a  bond,  granted  bv  the 
deceased  Laird  of  Craig  and  Earl  of  Dundee  to  Margaret  Carnagie  and  her 
children  for  1000  merks ;  and  having  comprised  thereupon  Craig's  estate ;  he 
did,  after  the  comprising,  give  a  bond  to  the  said  Margaret  Carnagie  and  her 
children,  that,  in  case  he  should  recover  payment,  he  should  make  pajmaent  to 
them  of  the  foresaid  sum. 

Sir  David  Carnegie  of  Pittarro,  being  debtor  to  the  said  Earl  in  the  sum  of 
2000  merks,  suspended  upon  that  reason ; — That  the  said  Margaret  and  her 
children  had  assigned  to  him  the  said  back-bond,  granted  by  Northesk ;  and, 
that  the  said  Earl  had  disponed  the  right  of  the  said  apprising  to  the  Lord  Hat- 
toun ;  and  therefore  became  liable  to  pay  the  said  sum  to  the  suspender's  ce- 
dent ;  and  the  suspender  may,  and  does  compense  upon  the  said  bond,  pro  tanto. 

It  was  ANSWERED  by  the  charger ;  That  the  comprising  did  neither  belong  to 
the  suspender's  cedent,  nor  was  to  their  behoof;  the  said  bond,  granted  by  the 
Laird  of  Craig,  being  assigned  ah  initio^  without  any  back-bond ;  and  the  com- 
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prising  being  deduced  before  Northesk  granted  the  said  bond ;  And,  by  the 
said  back-bond,  he  was  obliged  only  to  pay  the  said  sum  in  case  he  should  get 
payment ;  and  he  was  so  far  from  getting  payment  of  the  said  sum,  that  having 
comprised,  not  only  upon  the  said  bond  granted  to  Margaret  Carnagie,  but  for 
other  debts,  exceeding  far  the  said  debt  due  to  her  ;  yet  got  payment  of  neither. 

It  was  REPLIED  by  the  suspender ;  That  he  was  not  concerned  to  dispute  whe- 
ther he  got  payment  or  not  j  but  the  charger  having  disponed  the  comprising  as 
to  the  said  sum,  without  the  consent  of  the  said  — — — —  Carnagie  and  her 
children  ;  and  without  the  burden  of  the  said  back-bond,  it  was  equivalent  as  if 
he  had  got  payment :  it  being  all  one  upon  the  matter,  as  to  the  interest  of 
,  .  Carnagie,  whether  Northesk  had  got  payment  of  the  said  sum,  or  had 
disponed  the  comprising  in  so  far  as  concerns  the  same. 

The  Lords,  in  respect  of  the  conception  of  the  bond  granted  by  Northesk, 
found,  that  either  he  should  procure  a  retrocession  of  the  said  bond,  and  com- 
prising thereupon  pro  tanto  ;  or  that  he  should  pay  the  damage  and  interest 
sustained  by  the  suspender's  cedent,  through  Northesk*s  granting  of  the  right 
of  the  said  bond  and  comprising  to  Hattoun :  And,  in  that  case,  that  the  da^ 
mage  and  interest  should  be  presently  liquidated ;  and,  being  liquidated,  should 
be  a  ground  of  compensation. 

Glendoich,  Reporter.     Monro,  Clerk. 

Page  97- 


1675,    January  12.     Letter  by  the  LoRbs  of  Session  to  the  King. 

My  Lord  Lauderdale,  his  Majesty's  secretary,  having  written  to  the  Presi- 
dent, concerning  the  above-mentioned  process  betwixt  Captain  Gordon  and  the 
Swedes,  anent  the  ship  called  the  Wine  Grape ;  that  the  Swedish  envoy  had 
made  application  to  his  Majesty,  and  had  represented,  that  the  decreet  against 
the  strangers  was  carried  but  by  two  votes :  and  had  given  in  a  list  to  his  Ma- 
jesty of  those  that  were  for,  and  against  the  said  decreet ;  with  divers  reasons 
against  the  same.  It  was  thought  fit  that  a  letter  should  be  drawn  to  his  Ma^ 
jesty,  containing  the  grounds  whereupon  the  said  decreet  proceeded  :  Which 
being  done  by  those  who  were  appointed  by  the  Lords  ;  some  of  the  Lords  did 
object  against  the  same,— That  they  did  mention  the  Lords  indefinitely  to  have 
given  the  said  decreet ;  whereas  his  Majesty  was  informed  of  the  contrary ;  and 
the  information  was  true  :  and  therefore  it  was  desired  it  should  bear,  that,  up- 
on the  votes  of  the  major  part,  which  is  usual  in  all  cases,  the  decreet  was  pro- 
nounced :  Specially^  seeing  the  said  letter  did  contain  the  grounds  of,  and  did 
assert  the  justice  of.  the  said  decreet :  so  that  these  who  had  voted  against  the 
same,  could  not  belie  themselves,  and  put  under  their  hand  the  contrary  of 
what  they  had  voted.  And  albeit,  in  all  judicatories,  even  in  Parliament, 
what  is  done  by  the  plurality  doth  overrule  and  conclude  the  dissenters,  so  as 
to  submit  to  the  same ;  yet,  they  are  not  obliged  to  maintain,  or  assert  the  justice 
of  a  sentence  and  act,  that  they  had  been  against  in  tlieir  judgment  and  vote- 
It  was,  notwithstanding,  carried  by  a  plurality.  That,  without  the  amendoient 
foresaid,  the  letter  should  be  subscribed  by  all  the  Lords  ;  the  President  having 
promised  to  write  to  my  Lord  Lauderdale,  what  was  truly  res  gesta  when   the 
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said  decreet  was  given  :  And,  upon  that  assurance,  some  of  the  Lords  declared, 
when  they  subscribed,  that  they  subscribed  not  their  own  sense,  but  the  sense 
of  the  Court:  And  though  they  were  concluded,  as  said  is,  yet  they  were  not 
convinced.  Page  102. 


I675.     February  5.  Brown  against  Ogilvie. 

A  person,  being  pursued  for  an  annuity  of  money,  did  claim  the  benefit  of 
retention,  conform  to  the  late  Act  of  Parliament : 

But  the  Lords  found,  That  albeit  retention  was  granted  for  relief  of  debtors 
of  their  taxation,  and  that  the  debtor  was  alike  concerned  as  to  the  end  fore- 
said, whether  he  paid  the  annualrent,  as  the  usura,  and  profit  of  a  principal  sum, 
or  as  annuity  due  upon  a  personal  bond  ;  yet  the  Act  of  Parliament  mentioned 
only  annualrents:  And  being,  as  all  A'Cts  of  Parliament,  stricti  juris,  specially 
such  as  are  correctorice  juris  communis^  it  could  not  be  extended  beyond  the 
letter  of  the  law. 

Nevoy,  Reporter.    Gibson,  Clerk. 
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1675.    February  5.    Duke  of  Monmouth  against  Earl  of  Tweeddale. 

There  being  a  transaction  betwixt  the  Duke  and  Duchess  of  Monmouth,  and 
the  Earl  of  Tweeddale,  whereupon  a  discharge  was  granted  by  the  said  Duke 
and  Duchess  to  the  said  Earl,  with  consent  of  their  curators ;  which  was  also 
superscribed  by  his  Majesty,  taking  burden  for  the  Duke  and  Duchess ;  with 
an  obligement  that  they  should  ratify  after  majority :  the  said  Duke  and  his 
Lady  pursued  a  reduction  of  the  said  discharge,  upon  a  reason  of  minority  and 
lesion. 

It  was  ALLEGED,  That  all  parties  having  interest  were  not  called ;  viz.  The  of- 
ficers of  state  for  his  Majesty's  interest :  seeing  his  Majesty  was  so  much  con- 
cerned, that,  if  any  thing  were  evicted  from  the  defender,  his  Majesty  would  be 
liable  for  the  same.  ^ 

The  Lords  repelled  the  defence ;  without  prejudice  to  his  Majesty's  advo- 
cate to  appear  for  his  interest,  if  he  thought  fit. 

Stathurd,  Reporter.    Gibson,  Clerk. 
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1675.    June  17-    College  of  Aberdeen  against  The  Town  of  Aberdeen. 

Doctor  Reid  having,  by  his  testament,  lefl  his  books  to  the  College  of  Aber- 
deen, to  be  kept  by  a  bibliotbecare  :  and,  having  left  for  a  patrimony  and  salary 
to  the  bibliotbecare,  the  sum  of  6OOO  merks ;  and  having  named  Mr  Robert 
Dounie,  his  own  relation,  to  be  bibliotbecare ;  and,  in  case  of  his  refusal,  hav- 
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ing  appointed  another  to  be  chosen  by  the  College.  And  the  master  of  the 
grammar  school,  Mr  Robert  Paterson,  being  presented  to  the  said  office  by  the 
College,  pursued  a  declarator,  to  hear  and  see  it  found  and  declared,  that  he 
has  right  to  the  said  office  and  salary. 

It  was  ALLEGED  for  the  Town  of  Aberdeen,  That  no  title  was  produced  for 
the  pursuer  but  the  extract  of  Dr  Reid's  testament,  bearing  the  said  mortifica- 
tion i  which  could  not  be  respected,  seeing  the  said  extract  is  out  of  the  books 
of  the  commissaries  of  Aberdeen ;  and  his  testament  could  not  be  confirmed 
but  by  the  commissaries  of  Edinburgh,  he  having  died  out  of  the  country  :  and 
therefore  the  said  extract  could  not  be  considered  but  as  a  copy,  and  the  prin- 
cipal ought  to  be  produced.  And  it  appears,  that  there  was  never  any  princi- 
pal, bearing  the  masters  of  the  College  to  have  the  election  of  the  bibliothe- 
care ;  seeing  the  Town  of  Aberdeen  has  been  in  use,  since  the  mortification,  to 
present  to  the  said  office.  And,  by  a  contract  in  anno  1632,  betwixt  the  said 
Mr  Dounie  and  the  Town,  he  is  presented  to  the  said  office  by  the  town  ;  to 
which  Dr  Dun,  the  principal  of  the  College,  was  witness  >  and  the  executors 
nominated,  likewise  witnesses. 

The  Lords  found.  There  was  no  necessity  to  produce  the  principal ;  the  ex- 
tract being  a  sufficient  title.  And  as  to  the  pretended  nullity,  it  was  not  Juris  ; 
seeing  non  constat  that  Dr  Reid  died  out  of  the  country :  And,  if  there  were  any 
ground  upon  the  pretence  foresaid,  it  were  only  of  a  reduction. 

It  was  found  also.  That,  by  the  said  testament,  the  nomination  of  the  biblio- 
thecare  did  belong  to  the  College ;  and  the  possession  of  the  town,  without  a 
right,  cannot  found  a  defence  in  petitorio :  and  the  deed  and  contract  with 
Dounie,  and  the  subscription  of  the  principal,  and  of  the  executors  of  Dr  Reid, 
as  witnesses,  could  not  prejudge  the  College. 

The  Lords,  having  considered  the  tenor  of  the  mortification,  which  gives 

{>ower  to  the  College  to  name,  in  case  of  refusal  of  Dounie,  found,  neverthe- 
ess.  That  the  said  interest,  to  name  and  choose  a  bibliothecare,  was  not  tempo- 
rary and  prima  vice  ;  seeing  willa  of  defuncts  were  to  be  interpreted  benignly ;. 
especially  in  favours  of  colleges.  And  there  can  be  no  reason,  why  the  de-^ 
funct  should  have  appointed  the  said  election  to  be,  in  manner  foresaid,  for  the 
first  time,  and  not  thereafter  :  and  if  the  College  had  not  the  right  foresaid,  it 
should  not  belong  to  the  Town,  but  the  defunct's  heir,  who  doth  concur  witb 
the  pursuit. 
Newbyth,  Reporter*     Robert  Hamilton,  Clerks 
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1675.    Jufie  24f.    The  College  of  Aberdeen  against  The  Town  of  Abeb* 

BEEN. 

In  the  case  abovementioned,  of  the  College  against  the  Town  of  Aberdeen, 
The  Lords,  having  heard  again  a  debate  in  prcesentia^  did  adhere  to  what 
they  had  found  formerly ;  and  did  declare  jt^  eligendi  of  a  bibliothecare  to  per- 
tain to  the  College. 

Vide  June  17>  1675,  inter  eosdem. 

Page  133. 
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167s.     June  25.  '        against 


Upon  a  report  made  to  the  Lords,  concerning  a  decreet  of  the  commissaries, 
which  was  questioned  upon  iniquity ;  because,  it  being  urged  that  caution  should 
be  found  in  an  improbation,  the  commissary  did  not  order  the  party  to  find  cau- 
tion ;  it  was  debated  amongst  the  Lords,  Whether  caution  should  be  found  or  mo* 
ney  should  be  consigned,  as  well  in  actions  as  upon  exceptions  in  improbations  : 
And  some  were  of  the  opinion,  that  caution,  or  consignation  should  be  in  all 
questions  of  improbation,  whether  by  way  of  exception  or  action  j  conform  to 
tne  Act  of  Parliament,  Q.  Mary,  7  Par.  cap.  62.  And  some  of  the  Lords  were 
of  the  opinion,  that,  the  law  being  clear  to  that  purpose,  consignation  should  be 
wherever  such  questions  fall  out,  either  by  way  of  action  or  exception.  But  the 
contrary  was  asserted  by  others ;  and  they  pretended  custom  :  but  nothing  was 
instanced  to  verify  the  custom ;  and,  thougn  it  were,  it  ought  not  to  derogate  to 
so  clear  a  law  upon  so  good  grounds. 

The  Lords  did  not  decide  this  point  at  this  time. 

Page  135. 


1675.  November  26.   Forbes  of  Culloden  against  Robert  Ross  and  Others. 

A  DECREET,  at  the  instance  of  Forbes  of  Culloden  against  Robert  Ross  and 
others,  before  the  commissary  of  Ross,  being  questioned  upon  that  ground^ — That 
the  said  commissary  had  committed  iniquity  in  repellipg  relevant  declinatures ; 
whereof  one  was  upon  the  account  of  his  relation  to  the  pursuer,  being  the  com- 
missary's uncle  }  and  another  was  upon  account  of  the  nature  of  the  action,  al- 
leged not  to  be  consistorial :  and  the  subject  of  the  process,  though  it  had  been 
proper  otherwise,  yet  being  far  above  the  sum  of  200  merks,  was  such,  as  by  the 
regulation,  the  commissary  could  not  be  Judge  in.  And  likewise,  in  respect 
that  the  commissary  did  assume  to  himself  a  power  to  modify  a  great  sum,  ex- 
tending to  above  ^6000,  for  the  charges  the  pursuer  had  bedn  at  in  prosecuting 
a  plea  by  warrant  of  the  defenders ;  and  wherein  he  and  they  were  concerned : 
and  the  said  modification  was  upon  no  other  probation  but  the  pursuer's  oath  ; 
and,  that  the  modifying  of  so  large  a  sum  did  belong,  ex  nobili  qfficio,  to  the 
Lords  of  Session  privative  ;— 

Some  of  the  Lords  were  of  the  opinion,  that  the  commissary,  notwithstanding 
of  the  relation  foresaid,  could  not  be  declined  ;  seeing  there  is  no  statute  that 
judges  may  be  declined  upon  that  account.  And,  by  the  Act  of  Parliament  ^212 
K.  Ja.  VI.  his  14  Par.)  "  Anent  the  Declining  of  the  Lords  of  Session,"  tnere 
is  no  other  relation  that  can  be  a  ground  of  declinator,  but  where  the  judge  is 
related  to  either  of  the  parties,  as  father,  brother,  or  son.  And  yet  others 
were  of  the  opinion,  that  a  nephew,  being  of  so  near  relation,  mav  and  ought  to 
be  declined  ;  in  respect,  by  the  common  law,  persons  of  that  relation  are  most 
suspected,  and  cannot  be  judges.  And,  by  the  isaidlaw,  a  judge  may  be  declined 
upon  any  ground  that  may  decline  a  witness :  and  there  is  more  reason  to  de- 
cline judges  than  witnesses ;  seeing  there  may  be  penury  of  witnesses ;  and  thev 
may  be  so  necessary,  though  related  to  the  parties,  that  others  cannot  be  found. 

A  a  a  a 
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And  the  said  Act  of  Parliament,  as  all  Acts  of  Parliament,  especially  such  as 
are  correctory  Juris  communis^  ought  to  be  taken  strictly ;  and  cannot  miKtat^ 
but  in  the  case  therein  intended  and  expressed.  And  tne  said  Act  is  upoit  spe- 
cial considerations,  in  relation  to  the  Ix>rds  of  Session }  and  particularly,  of  the 
eminent  integrity  that  is  presumed,  and  ought  to  be  in  the  supreme  judicatory. 

The  Lords,  without  entering  upon  the  debate  of  the  said  other  points,  turned 
the  decreet  in  a  libel. 

Forret,  Reporter.    ~— — ,  Ckrk. 
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1675.     December  S.    Colonel  Barclay  against  Arbuthnot. 

Colonel  Barclay,  having  produced,  in  termmOf  a  relaxation  unregistrate^ 
for  proving  a  defence,  founded  upon  the  relaxation : 

It  was  ALLEGED,  before  the  Lord  of  the  Outer- House,  that  the  term  ought  to 
be  circumduced : 

Whereunto  it  was  answered,  That  it  could  not  be  circumduced,  since  he  had 
produced  the  said  paper;  and  avisandum  ought  to  be  made,  that  the  Lords 
might  advise  whether  it  proves  or  not. 

The  Lords  found.  That,  in  such  cases,  where  possibly  a  blank  paper,  or  a  pa^ 
per  of  another  nature  than  that  which  was  to  be  produced,  is  produced  in  ter* 
nunoi  the  judge  may  and  ought  to  circumduce  ue  term ;  where  it  is  evident, 
that  such  papers  are  produced,  not  to  satisfy,  but  to  delay  and  abuse  the  judge. 
But,  in  this  case,  seeing  it  was  found  that  Colonel  Barclay  had  produced  suffi- 
ciently ad  vietoriam  causa^^  so  that  there  may  be  some  ground  of  doubt  and 
debate ;  the  Lords  found.  That  it  was  competent  only  the  time  of  the  advising. 

Gosford,  Reporter* 
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lG75.    December  7.    Sheriff  of  Rerth  agmnst  ■ 

It  was  found.  That  the  kte  proclamation^  remitting  ines  due  upon  the  con* 
travening  of  penal  statutes,  ought  to  be  extended  to  riots  and  fineSj  upon  llie 
committing  of  the  same  before  the  said  prodamation ;  the  p^sons  being  there- 
aftar  convicted  before  the  Sherif£ 

Glendoich,  Reporter. 
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1675.    December  21.  against  ■        > 

A  FATHER*  having  made  a  disposition  in  &vours  at  bis  son,  reserving  his 
own  liferent,  with  power  like  ways  to  diaqpose  of  what  he  had  provided,  did  ap- 
point certain  perso&s  as  curators,  aad  ta  have  adaianistratiixi  cf  what  be  hiA 
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provided,  during  not  only  the  pupillarity,  but  the  minority  of  his  son :  and  ne- 
vertheless his  son,  having  chosen  curators  after  his  pupillarity,  there  was  a  com- 
petition betwixt  Uie  said  curators,  and  the  person  appointed  by  the  father  to  ad- 
ministrate. 

The  Lords  found,  That  the  son,  as  to  his  person,  was  not  in  potestate  of  ei^* 

ther  of  the  said  competing  curators ;  seeing  curator  non  datur  persoruB  sed  re- 

,  bus.   And,  as  to  any  other  estate  belonging  to  the  minor,  any  other  way  than  by 

the  provision  of  his  father,  the  same  was  to  be  governed  by  the  advice  of  the 

curator,  named  and  chosen  by  himself% 

But  the  Lords  demurred  as  to  that  question,— ^>.  Whether  the  father  might 
affect  the  right  granted  by  himself,  with  the  quality  and  provision  foriesaid,  that 
the  person  named  by  him,  should  have  administration  of  the  estate  disponed  by 
him.  And  some  were  of  the  opinion,  that  there  is  a  difference  betwixt  a 
stranger  and  a  father ;  in  respect  strangers  are  not  obliged  to  give ;  and  what 
they  are  j^eased  to  give,  they  jnay  affect  and  qualify  their  right  thereof, 
sub  modOf  and  with  what  provisTons  they  think  fit :  whereas  a  lather  has  a 
duty  lying  upon  him  in  nature,  to  provide  his  children ;  and,  by  the  law,  he  may 
name  tutors  to  his  children ;  but,  after  pupillarity,  he  cannot  put  them  under 
the  power  of  curators  without  their  own  consent :  and,  if  this  practice  should  be 
allowed,  there  should  hereafter  be  no  election  of  curators*  They  did  also  con* 
sider,  that  the  right  granted  by  the  father  was  in  effect  donatio  tnortis  causa  ; 
seeing  the  father  retained  possession,  and  a  power  to  revoke.  And  it  seemed^ 
that  as  the  father  could  not  in  testament  make  curators,  so  he  could  not  do  the 
same  by  a  legacy,  or  any  such  donation  mortis  causa* 
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1676.    February  8.  ■!       against 


The  Lords  found.  That  when  creditors  did  compear  in  adjudications,  not  be* 
iqg  called,  they  ought  to  be  admitted  with  that  quality,  that  since  the  course  of 
the  adjudger  is  stopped  by  their  compearance,  the  adjudger  shall  be  in  the  same 
case  as  to  any  adjudication  at  their  instance,  as  if  both  adjudications  were 
within  year  and  day. 
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1676.    February  24.    — — .— .  against n*. 

In  a  pursuit  against  a  minor,  it  was  alleged.  Quod  non  tenetur  placitare ;  be« 
cause  minor.  Whereupon  there  did  arise  two  q|uestions,  tdz.  Imo.  Whetiier  the 
said  exception,  being  a  dilator,  ought  to  be  verified  instanter  ^  As  to  which,  it 
was  found  by  the  Lords,  That  minority,  being  in  fact,  could  not  be  verified  i«. 
stanter. 

2^0.  It  being  replied.  That  the  defender  was  migor,  which  was  offered  to  be 
proven,  and  a  conjunct  probation  beine  desired  by  the  defender,  it  was  never* 
theless  found  by  the  Lords,  That  the  allegeance  of  minorityi  being  elided  by  the 
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said  reply  of  majority,  which  only  was  admitted,  the  pursuer  ought  to  be  allowed 
to  prove  his  reply,  without  conjunct  probation  to  the  contrary. 

AcL  Sir  David  Falconer.    Alteri^      ■  Hamilton,  Clerk.'^In  prcesentia. 
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1676.    Jime  22.  Lamingtoun  against  Raploch. 

A  SUSPENSION  being  craved,  upon  that  reason, — That  the  charger  had  been 
curator,  and,  ante  redditas  rationeSf  could  not  charge  him  with  any  debt : 

It  was  ANSWERED,  That  the  complainer  being  to  be  married,  he  desired  the 
charger  and  some  others  to  be  his  curators,  to  the  effect  they  might  authorise 
him  to  contract ;  and  the  charger  had  never  intromitted. 

iSome  of  the  Lords  were  of  opinion,  that,  if  it  could  be  verified  by  the  com- 
plainer's  oath,  that  the  charger  had  no  intronflssion,  and  that  these  that  intro- 
mitted were  responsible  j  in  which  case,  by  the  civil  law,  there  is  no  actio  tu- 
teke,  but  against  those  who  intromitted;  the  others  who  had  not  intromitted, 
being  only  liable  in  subsidium,  the  said  reason  should  not  be  sustained.  But  it 
being  pretended,  that,  by  our  custom,  all  tutors  and  curators  are  liable,  whether 
they  intromit  or  not,  without  distinction ;  and  that  pupils  may  take  themselves 
to  any  of  them  ;  though  it  was  not  made  appear  that  the  said  point  was  ever 
debated  or  decided  ;  yet  the  Lords  ordained  the  complainer  to  give  in  a  charge 
against  the  curator ;  and  the  count  to  be  discussed  upon  the  bill. 

Olendoich,  Reporter. 
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1676.    July  5.    Dame  Marion  Leslt  against  Sir  John  Fletcher. 

Sir  John  Fletcher,  being  obliged  by  contract  of  marriage,  to  provide  Dame 
Marion  Lesly,  his  wife  of  a  second  marriage,  to  the  liferent  of  a  sum  of  £10,000, 
did  thereafter  infeft  her  in  the  lands  of  Gilchristoun,  being  of  more  value  and 
of  a  greater  rent :  whereupon  she  having  obtained  a  decreet  against  the  tenants, 
the  Lords  found  her  right,  being  grsnted  stante  matrimomOi  and  thereafter  re- 
voked, null ;  in  so  far  as  it  exceeded  the  provision  in  her  contract  of  mar- 
riage  :  and  sustained  her  decreet  only  effeiring  thereto  :  and  ordained  her  to  be 
liable  for  the  superplus,  until  the  said  sum  of  £10,000  should  be  employed  for 
her  liferent,  conform  to  her  contract  of  marriage. 

Forret,  Reporter.    Mr  Thomas  Hay,  Clerk. 
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1676.    July  S.    Sir  Richard  Maitland  of  Pitrichie  against  the.  Laird  of 

Geight. 

Sir  Richard  Maitland  of  Pitrichie,  having  obtained  a  gift  of  recognition  of 
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the  estate  of  Oeight ;  there  was  thereafter  a  minute,  betwixt  him  and  his  father 
and  the  Laird  of  Geight,  whereby  it  was  agreed  that  Pitrichie,  who,  and  his 
predecessors,  had  an  ancient  wadset  of  the  lands  of  Achincreive  and  others,  be- 
ing a  part  of  the  said  barony,  should  have  the  reversion  discharged  by  Geight ; 
and  that  Geight  should  give  him  a  new  right  of  the  said  wadset-lands,  irredeem«> 
able,  and  holden  of  the  King ;  and  should  pay  to  Pitrichie,  for  the  charges  in  ob- 
taining and  declaring  of  the  said  gift,  4000  merks :  and  that,  on  the  omer  part, 
Pitrichie  should  dispone  to  Geight  the  rest  of  the  estate,  and  the  right  he  had 
thereto  by  the  said  recognition. 

Thereafter  Pitrichie,  having  intented  declarator  for  nullity  of  the  said  mi- 
nute,  upon  pretence  that  Geight  did  refuse  and  fail  to  perform  his  part,  did  ob- 
tain a  decreet ;  and  did  enter  into  a  bargain  with  the  Earl  of  Aboyn,  and  did 
dispone  to  him  a  considerable  part  of  the  said  estate,  that,  by  his  power  and 
interest  in  the  country,  he  might  be  maintained,  and  be  able  to  enjoy  the  rest. 
But,  before  the  granting  of  the  said  right  to  Aboyn^  Geight  had  intented  a  re- 
duction of  the  said  decreet  of  nullity ;  upon  that  reason, — That  the  said  decreet 
was  given,  in  respect  he  had  not  the  writs  at  that  time  in  hand  to  produce,  and 
to  instruct  that  he  was  able  to  give  a  right  of  the  said  wadset-lands,  to  be  holden 
of  the  King  ;  and  that  they  were  now  found  upon  search  of  the  registers :  so 
that  he  had  not  been  in  mora ;  and  the  not-production  of  the  said  writs  ought 
not  to  be  imputed  to  him,  but  to  the  confusion  of  the  times }  his  writs  being 
scattered,  and  his  father  having  been  long  time  a  sufferer  and  prisoner,  for  serv- 
ing the  King. 

The  Lords  found,  That  the  said  decreet,  being  in  efiect  upon  a  certification 
for  not  production,  and  Geight  condescending,  and  offering  to  instruct,  that  he 
had  not  been  negligent,  and  the  occasion  and  manner  that  the  said  writs  were 
not  in  his  hand ;  and  how  he  had  recovered  the  same ;  he  ought  to  be  reponed 
against  the  same  :  And  that,  by  the  reduction,  before  the  granting  of  the  right 
to  Aboyn,  it  was  res  Utigiosa  ;  and  Aboyn  ought  to  be  in  no  better  case  than 
Pitrichie. 
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1676.    Jufy  11.    Bishop  of  Dumblain  against  Kinloch  of  Gilmertoun. 

In  anno  1620,  his  Majesty's  grandfather  did  annex  the  deanery  of  the  chapel- 
royal  to  the  bishopric  of  Dumblain ;  and  did  mortify  thereto  an  annualrent  of 
ten  chalders  of  victual  out  of  the  lands  of  Markle  and  Traprane  :  By  virtue  of 
which  right,  the  bishops  of  Dumblain  have  ever  since  possessed  the  said  annual- 
rent,  until  1638,  that  the  bishops  were  suppressed.  And  thereafter,  v  Mr  Alex- 
ander Henderson,  and  Mr  Robert  Blair  being  provided  thereto,  as  his  Majes- 
t3r's  chaplains,  did  continue  in  the  possession  of  the  same,  till  the  bishops  were 
restored  in  I66I ;  and  since,  the  Bishop  of  Dumblain  was  in  possession  of  the 
same.  But  Francis  Kinloch,  now  heritor,  though  he  had  been  in  use  of  pav- 
ment  of  eight  chalders  of  victual,  as  a  part  of  the  said  annuity,  out  of  his  lands,* 
since  he  acquired  a  right  to  the  same ;  being  charged  at  the  instance  of  the  said 
Bishop,  did  suspend  upon  that  reason,  m.— That  the  said  annualrent  was  wad- 
set by  the  Earl  of  Bothwel,  in  the  year  1587,  to  Mr  Thomas  Craig,  for  7OOO 
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merkB }  and  John  Murray,  Earl  of  Annandale,  having  acquired  the  eight  of  die 
said  aonualrent,  and  having  resigned  the  same  in  favours  of  King  James,  to 
the  effect  it  might  be  mortified,  as  said  is ;  the  King,  by  the  said  mortification, 
could  give  no  other  right  than  what  flowed  from  we  said  persons  his  authors, 
which  was  redeemable,  as  said  is :  And,  defacto^  the  said  right  was  redeemed  ;  in 
so  far  as  the  risht  of  reversion  of  the  said  annual|*ent  having  come  in  the  per8(m 
of  the  Duke  of  Lennox,  donatar  to  the  forefaulture  of  the  Earl  of  Bothwel,  and 
from  him  to  thi^  Earl  of  Balcleugh,  and  from  the  late  Earl  of  Balcleugh  to  Sir 
John  Scot  of  Seatoun.— — — C^/^a  desunU 
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1676.    November  34.    William  Weir  against  The  Earl  of  Bramford. 

His  Majesty  and  the  Parliament,  having  rescinded  the  forefaulture  of  the  late 
Earl  of  Bramford,  who  had  been  forefaulted,  the  time  of  the  troubles,  for  his  loy- 
alty \  did  so  qualify  the  act  of  rescission  and  restitution,  that,  albeit  he  had 
daughters,  who,  by  the  law,  would  have  been  heirs  of  line ;  yet  the  estate  was 
settled  by  the  Parliament  upon  his  grandchild,  son  to  the  Lord  Forrester,  who 
had  married  one  of  the  daughters. 

Mr  William  Weir,  having  right  by  assignation  to  a  debt  of  5000  merks,  due 
by  the  Earl  of  Bramford  to  Patrick  Ker,  one  of  the  grand-children  of  the  said 
Earl ;  and  a  decreet  being  obtained  for  the  said  debt  against  Edward  Rufhven, 
the  Lord  Forrester's  son,  as  having  succeeded  in  the  said  estate,  and  being  bo* 
norum  possessor,  and  having  right,  as  said  is,  to  said  estate,  ought  to  be  liable, 
passhe,  to  the  burden  ;  the  Lords,  by  the  said  decreet,  declared,  that  the  estate 
should  be  liable :  and  thereupon,  adjudication  having  followed,  against  the  said 
Edward,  of  a  part  of  the  estate,  and  infeftment  upon  the  same ;  the  said  Ed- 
ward did  intent  reduction  of  the  said  adjudication  upon  that  reason ; — That  the 
said  decreet  against  Edward  Ruthven,  whereupon  it  proceeded,  was  extracted 
wrongously ;  and  not  conform  to  the  minutes  and  interlocutor ;  which  were  in 
these  terms, — That  the  estate  should  be  liable  to  the  debt ;  but  not  that  the  said 
Edward  should  be  decerned  to  pay,  as  the  decree  bears :  And  that  there  could 
be  no  adjudication  against  the  said  Edward,  who  was  not  heir  to  the  said  Earl ; 
but  there  ought  to  have  been  a  decreet  and  adjudication  against  his  heirs  of  line, 
being  charged  to  enter  heir. 

Upon  debate  among  the  Lords,  some  were  of  the  opinion,  and  did  represent, 
that  there  could  be  no  adjudication  against  the  heirs  of  line,  nor  decreet  cognu 
tionis  causa  ;  seeing  they  could  not  be  charged  to  enter  heir  in  special  to  that 
estate ;  which,  by  the  Act  of  Parliament,  did  not  belong  to  them ;  but  was 
settled  upon  the  said  Edward,  as  said  is:  And  that  the  said  decreet  against  Edward 
was  disconform  to  the  Lords'  interlocutor ;  seeing  it  was  not  intended,  by  the 
said  decreet,  that  the  said  Edward,  or  any  other  estate  of  his,  should  be  liable  to 
the  said  debt ;  it  being  expressly  declared,  in  the  said  decreet,  that  he  should 
be  free  of  personal  execution :  And  the  said  decreet  was  but  in  effect  a  decreet 
cognitionis  causa  ;  and  therefore  behoved  to  bear  the  decemiture  foresaid,  that 
he  should  be  decerned  to  make  payment ;  which  was  only  diets  causa,  to  the  ef« 
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feet  exeeation  might  follow  by  adjudication :  And,  by  the  summons  whereupon 
the  decreet  proceeded,  it  was  only  craved  that  the  estate  should  be  affected : 
And,  by  the  adjudication,  Bramford's  estate  was  only  aflfected ;  and  the  adjudger 
was  content  to  declare  that  he  should  affect  no  other  estate. 

Yet  some  of  the  Lords  were  of  the  opinion.  That  the  decreet  not  being  in 
these  terms,— That  the  Lords  decerned,  cognitionis  causa^  to  the  effect  execution 
might  follow  against  Bramford's  estate, — ^it  was  in  arbitriojudicis^  to  sustain  the 
decreet  to  be  a  ground  of  adjudication  or  not :  And  that  Mr  William  Weir^ 
having  been  accessory  to  the  appeals,  at  the  instance  of  Callender,  from  the  Lords 
of  Session,  deserved  no  favour.  And  it  was  carried  by  plurality,  that  the  adju- 
dication should  be  reduced. 

Newtoun,  Reporter.    Mr  John  Hay,  Clerk. 
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1676.    December  5.       Ruthek^ord  against  Weddel. 

The  Lords,  in  a  suspension  at  the  instance  of  a  bankrupt,  who  was  prisoner, 
did  allow  him  to  come  out  without  the  habit ;  because  it  was  represented,  that 
the  debt  was,  for  the  most  part,  not  contracted  by  himself,  but  by  his  father : 
Albeit  some  of  the  Lords  were  of  the  opinion,  that  the  Act  of  Sederunt  bearing 
no  distinction,  and  being  made  upon  sood  consideration,  and  conform  to  the 
practice  of  all  other  nations,  that  bankrupts  should  be  known,  Inr  a  habit,  to  be 
persons  that  deserved  no  trust ;  and  that  others  may  be  affrl^ted  fr<Mn  contract- 
ing or  underpins  debts  which  they  are  not  able  to  pay :  And  that  the  pretence 
foresaid  was  frivmous ;  it  not  being  presumable  that  a  person  would  be  heir,  and 
become  liable  to  debts  that  he  had  not  contracted,  unless  there  were  effects  and 
sufficiency  of  estate  to  pay  the  same :  And,  if  such  pretences  should  be  allowed, 
the  law  would  be  altogether  illusory. 

Gosfocd,  Reporter.    Mr  Thomas  Hay,  Clerk. 
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1676.    December  22.  Tait  against  Walker, 

The  children  of  a  second  marriage,  having  pursued  the  son  of  the  first,  for 
implement  of  their  mother's  contract  of  marriage,  and  the  provisions  therein 
contained  in  their  favours  :— 

It  was  ALLEGED,  That  they  were  debtors  themselves,  in  so  £ir  n  they  we£e 
executors  named  and  confirmed  to  their  father  : 

And  it  bein^  replied.  That  the  testament  was  given  up  by  the  motbec^  they 
being  infants  lor  tke  time,  and  she  was  not  their  tutrix,  and  so  eovAd  not  bmd 
them : — 

The  Lords  found.  That  liiere  was  difficulty  in  the  case ;  in  respect  the  pur- 
suers vrere  now  past  40  years,  and  they  had  never  questioned  or  desired  to  be 
reponed  s^inst  the  said  confirmation.  And,  on  the  other  part,  it.  was  band 
that  a  deed  of  their  mother,  having  no  authority  to  do  the  same  ae  tutor  or  et}^ 
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TBtoTp  should  bind  them :  and  there  was  no  necessity  to  be  rejponed  against  the 
same,  it  not  being  their  deed,  and  being  ipso  jure  void :  and  thecefore,  before 
answer,  the  Lords  thought  fit  to  try  if  the  pui^suers  had  meddled  with  any  part 
of  the  executry,  or  had  done  any  deed  that  could  import  homologation  of  the 
said  testament. 
Newbyth,  Reporter. 
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1677.    January  11.     Viscount  of  Oxenford  against  Mr  John  Cockburn. 

• 

Mr  John  Cockburn  having  gone  abroad  with  the  Viscount  of  Oxenford ;  and, 
after  his  return,  having  gotten  several  bonds,  from  the  said  Viscount,  of  consi- 
derable sums,  and  also  a  pension  of  1000  merks :  And  having  charged  upon  the 
same,  the  Viscount  suspended  upon  that  reason, — That  the  said  Mr  John,  du- 
ring their  being  abroad,  had  received  great  sums  of  money  remitted  to  him 
upon  the  Viscount's  account,  for  which  he  had  not  counted ;  and  that,  after 
count  and  reckoning,  he  will  be  found  debtor  to  the  Viscount  in  more  than  the 
sums  charged  for : 

And  it  being  alleged  by  the  said  Mr  John,  that  he  is  only  countable  for  his  in- 
tromission ;  and  that  his  actual  intromission  ought  to  be  instructed  by  writ  or 
:by  his  oath :  and  the  declarations  of  merchants  and  factors  abroad  cannot  be 
probation  to  bind  upon  him  so  great  intromissions : 

The  Lords  considered  the  condition  of  the  Viscount  for  the  time,  that  he 
could  not  intromit  himself;  and  that  the  said  Mr  John  had  such  influence  upon 
him,  that  having  been  his  governor  at  schools,  and,  upon  the  desire  of  his 
friends,  being  put  from  him  by  an  Act  of  Council,  he,  notwithstanding,  without 
and  contrary  to  the  advice  of  his  friends,  carried  him  abroad ;  and,  since  his  re- 
turn, had  gotten  from  him  the  bonds  foresaid :  And  therefore  thought  fit  to  try 
the  business  to  the  bottom ;  and  to  ordain  the  said  Mr  John  to  give  in  his 
counts  of  what  was  received  and  debursed  when  the  Viscount  was  abroad }  and 
the  factors  and  other  witnesses  to  be  examined  concerning  his  intromission ;  and 
whether  or  not  any  monies,  that  were  remitted  for  the  Viscount's  use,  were  re- 
ceived by  the  Viscount  himself,  or  by  the  said  Mr  John. 

Redford,  Reporter.     Mr  John  Hay,  Clerk. 
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1677.    January  12.  Inter  eosdem. 


h^  th^  same  case  it  was  found, — That  an  instrument  of  requisition  was  null,  be- 
cause it  did  not  bear  that  the  procuratory  was  produced.  And  an  instrument 
being  produced,  extended  under  the  notary's  hand,  and  being  quarrelled  upon 
the  ground  foresaid,  the  Lords  did  not  allow  the  notary  to  give  out  another  in- 
sti'ument,  bearing  the  procuratory  to  be  produced  j  nor  did  admit  probation,  by 
witnesses,  that  the  procuratory  was  produced ;  seeing  such  solemnities  are  not 
presumed,  and  cannot  be  proven  by  witnesses,  but  by  valid  and  formal  instni- 
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ments :  And  a  notary,  having  civen  out  an  instrument  that  is  defeotiyey  cannot 
thereafter  give  another  to  supply  the  defect ;  otherwise  the  question  being  be* 
twixt  the  creditorsi  who  had  done  lawful  diligence,  and  a  donatar,  it  shouM  be 
in  the  power  of  a  notanr  to  prefer  and  gratify  either  party  as  he  should  be  pre- 
vailed with,  either  to  give  out,  or  not  to  give  another  instrument* 

Page  ail. 


1677.    January  It.  Inglis  against  Lawrie. 

SoicB  of  the  Lords  were  of  the  opinion,  that  a  husband  may  give  validly,  do- 
ring  marriage,  to  his  wife,  a  provision  or  jointure,  where  there  is  no  contract  of 
marriage ;  but  that  the  wife  could  not  give  to  the  husband,  though  there  were 
not  a  contract  of  marriage ;  and  that  she  might  revoke  any  such  donation : 
which  appears  to  be  hard  and  unequal.     But  this  point  was  not  decided. 

Act  Colt    Alt.  Dalrymple.    Mr  Thomas  Hay,  Clerk. 
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1677.    January  17.    — —-— —  against 


An  edict  of  executry  being  advocated  from  the  commissaries,— a  bill  was 
given  in,  desiring  that  the  advocation  might  be  summarily  discussed ;  seeing 
both  nearest  of  kin,  creditors,  and  the  fisk,  were  concemea  that  the  testament 
should  be  confirmed  and  executed ;  which  desire  the  Lords  thought  could  not 
be  granted,  in  respect  of  the  Act  of  Regulation :  but  it  was  thought  a  sreat  es- 
cape and  inadvertency  that  such  advocations  should  be  passed,  seeing  the  Lords 
could  not  confirm  testaments :  and  if  any  party  should  be  prejudged  by  any  act 
of  the  commissaries,  it  may  be  reduced  upon  the  head  of  iniquity.  And  the 
Lords  thought  it  was  fit  that  a  new  edict  should  be  raised ;  and,  if  an  advocation 
should  be  sought,  the  reason  should  be  discussed  upon  the  bill. 

Page  ^13. 


1&T7.    January  25.  Keb  against  Kers. 

A  DISPOSITION  being  questioned,  as  being  made  in  lectOf  at  least  delivered  then : 
It  appeared  by  the  deposition  of  one  of  the  witnesses,  used  for  proving  the  libel, 
—-that  the  said  writ  was  subscribed  divers  years  before  the  disponer  was  on  death*- 
bed ; — and,  that  the  same  was  delivered  before  death-bed  to  the  said  witness ;  and, 
—that  the  defunct  having  called  for  it  on  death*bed,  for  drawing  two  otlier  dis- 
positions of  the  lands  contained  therein,  one  in  favours  of  the  pursuer,  the  dispo- 
ner's  heir,  and  the  other  in  favours  of  a  son  of  the  disponer,  who  was  father  to 
the  person  in  whose  favours  the  disposition  in  question  was  made.  And  upon 
debate  amongst  the  Lords,  what  should  be  the  import  of  the  said  testimony ;  ' 
seeing  the  depositar  did  not  declare  in  what  terms  the  same  was  given  to  him 
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by  the  disponer ;— whether  to  the  behoof  of  the  said  person,  in  whose  favours  it 
was  made,  or  not ;  or  upon  any  other  account,— for  keeping  the  same^  so  diat 
the  disponer  might  call  for  and  alter  it : 

It  was  found,  1.  That  the  disponer  might  have  revoked  the  same ;  in  respect 
it  did  not  appear,  that  it  was  delivered  to  the  behoof  of  the  person  to  whom  it 
was  itiade. 

This  decision  seems  to  be  hard ;  in  respect  the  disposition  was  now  in  the 
hands  of  the  receiver ;  so  that  it  was  to  be  presumed  that  it  was  delivered, 
either  to  him,  or  to  the  said  other  person  to  his  behoof:  and  the  delivery  ought 
to  be  construed,  and  presuiped  to  have  been,  tit  operetur :  and  the  nature  of  the 
act  itself  imports  that  it  should  be  to  the  behoof  foresaid  :  It  not  being  to  be 
imagined,  that  the  disponer  had  intended  to  have  retained  the  power  in  his 
hands,  either  to  make  the  said  right  effectual,  or  not,  he  would  have  given  it  out 
his  hands. 

2«  The  Lords  found,  upon  the  testimony  foresaid.  That  the  disponer  having 
revoked  the  said  disposition  not  simply,  but  to  the  effect  foresaid,  that  the  said 
two  dispositions  should  be  granted  :  the  pursuer  therefore  had  not  right  to  the 
whole  lands  contained  in  the  said  first  disposition ;  but  that  the  same  should 
divide,  conform  to  the  said  two  dispositions. 

Mr  Thomas  Hay,  Clerk. — In  prcesentia. 
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1677-    February  1.     Master  of  Rae  against  Sinclair  of  Dumbaith  and 

Others. 

Sinclair  of  Dumbaith,  Sandside,  and  others,  having,  in  a  hostile  manner,  in- 
vaded  the  Lord  Rae's  country :  There  was  a  criminal  pursuit  intented  against 
them,  for  the  crimes  committed  upon  the  occasion  foresaid ;  but  the  said  pur- 
suit being  taken  away  by  a  remission,  there  was  thereafter  a  spuilyie  pursueci  at 
the  instance  of  the  Master  of  Rae,  having  assignation  from  his  rather,  and  by 
his  tenants  whose  goods  had  been  robbed  and  taken  : — And  it  being  alleged 
against  the  said  pursuit,  that  it  was  prescribed ; — The  Lords  sustained  the  re- 
ply,— That  the  prescription  was  interrupted  by  the  foresaid  process  before  the 
justices. 

And  again,  this  day,  a  summons  of  spuilyie,  which  had  been  formerly  in- 
tented,  being  produced  ; — And  it  being  alleged.  That,  by  the  said  summons 
and  execution  upon  the  same,  the  prescription  was  interrupted  ;— 

The  Lords  found.  That  the  same  did  not  interrupt ;  in  regard  it  appeared, 
that  the  names  of  the  defenders  have  been  blank  in  the  said  summons,  and  since 
filled  up  with  another  ink.  And  it  appeared  by  the  executions,  that  the  same 
were  at  the  instance  of  Gray  of  Arbo,  and  others,  mentioned  in  the  summons, 
without  specifying  the  said  other  persons :  And  the  defenders  had  settled  with, 
and  satisfied  Arbo ;  so  that  it  appeared,  that  the  names  of  the  said  other  persons 
had  been  filled  up  in  the  body  of  the  summons,  of  purpose  to  be  a  ground  for 
the  said  reply.  But  though  the  Lords  did  not  sustain  the  process,  as  to  the  ef- 
fect of  giving  the  "^puY^xxev  juramentum  in  litem;  in  regard  the  goods  libelled, 
were  libelled  to  extend  as  to  the  number  of  goods,  and  the  damage  sustained  by 
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the  pursuer's  cedent,  to  vast  sums ;  exceeding  the  value  of  that  whole  countrj : 
yet  the  Lords  did  adhere  to  their  former  interlocutor, — ^That  tbev  would  consi- 
der, the  time  of  the  advising,  the  profits  of  the  goods  as  in  a  spuifyie. 

It  occurred  to  some  of  the  Lords,  and  was  moved, — whether  juramentum  in  fi- 
temf  being  given  to  the  party  wronged ;  and  upon  that  account, — ^that  the  quan- 
tities and  the  kinds  of  goods,  taken  from  him,  could  not  be  so  well  known  to 
others  and  proveui— if  the  same  be  a  personal  favour ;  or  if  it  may  be  extended 
to  an  assignee  ? 

Newbyth,  Reporter. 

Page  218. 


1(^.    June  26.    Mb  John  Kincaid  against  Gordon  of  Abergeldie. 

Mb  John  Kincaid  having  pursued  Gordon  of  Abergeldie,  as  representing  hit 
father  by  behaving :  His  deience  was, — That  he  had  right  by  an  expired  com- 

S rising,  whereby  his  father  was  denuded ;  so  that  he  could  not  be  heir  to  him. 
tut  in  the  same  process,  in  respect  a  reduction  and  declarator  was  intented  at 
the  said  Mr  Kincaid's  instance,  within  ten  years  after  the  apparent  heir  had 
purchased  a  right  to  the  said  comprising  ;-^ 

The  Lords,  though  there  were  no  order  used,  did,  HmiU  et  semel^  sustain  the 
said  processes ;  and  appointed  count  and  reckoning,  and  auditors* 

Page  ns. 
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1668.    Jwne  19*  Sheibswood  against  Sheibswood. 

Thomas  Sheirswood  did  grant  an  assignation  of  a  bond  of  5000  merks,  made 
to  him  by  Douglass  of  Bowieburgh,  bearing  for  love  and  favour,  and  reserving 
his  own  uferent,  with  a  power  to  dispose  otherwise  thereof  during  his  lifetime ; 
which  bond  remained  in  his  own  custody  till  his  death.  The  assignees  having 
pursued  the  nearest  of  kin  for  delivery  of  the  bond  and  assignation,  the  action 
was  sustained,  notwithstanding  that  it  was  alleged  that  the  assignation  was  never 
a  delivered  evident ;  because  the  Lords  found,  That,  dbeit  the  not-delivery  of 
an  evident  by  the  granter  was  a  relevant  exception  where  dispositions  were  made 
of  heritable  rights,  or  assignations  were  made  inter  vivos:  yet  the  assignation 
being  of  the  tenor  foresaid,  it  was  donatio  mortis  causa,  qtue  cequiparatur  legato : 
and  so,  in  delivery  thereof,  could  be  no  defence. 

Page  «. 


1668.    June  20.    The  Mikisteb  of  Febgundennt  against  Pabishionebs. 
The  minister  of  Fergundenny  having  charged  the  heritors  of  the  parish  for 
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payment  of  the  sum  of  £2000,  expended  for  reparation  of  his  manse^  there  was 
suspension  raised  upon  this  reason, — ^That,  by  the  20th  Act  of  the  Sd  session  of 
the  late  Parliament,  it  is  ordained  that  ministers'  manses  should  be  repaired 
during  the  vacancy  of  the  kirk  out  of  the  vacant  stipend  wherevdth  the  charged 
had  intromitted  before  his  admission. 

The  letters  were  found  orderly  proceeded,  notwithstanding  of  this  reason : 
because  the  minister  being  presented  to  the  whole  stipend  due  thereafter,  and 
having  actually  served  the  cure  at  the  said  kirk  until  he  was  admitted,  the 
Lords  did  find.  That  his  admission  ought  to  be  drawn  back  to  the  date  of  his 
presentation. 
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1668.    Jtme  26.    Ladt  Balca&ras  against  Seafobtr  and  Others. 

The  Earl  of  Seaforth's  estate  being  comprised  by  the  Earl  of  Balcarras  for  the 
lady's  tocher ;  by  a  posterior  contract  he  did  allocate  some  lands  to  be  possessed 
by  a  factor,  who  should  uplift  the  maills  and  duties  until  he  should  be  satisfied  of 
the  whole  sums,  by  certain  proportions  a^eed  on  to  be  paid  yearly.  Likeas,  in  the 
same  contract,  Seaforth,  with  consent  of  the  lady,  did  ^ant  a  factory  to  one  Mac* 
kenzie  of  Duchmalluch,  for  whom  Sir  George  Mackenzie  of  Tarbet  and  Cro- 
marty were  cautioners,  that  he  should  do  exact  diligence,  and  make  coun^ 
reckoning,  and  payment  yearly,  conform  to  the  contract :  whereupon  both  the 
factor  and  cautioners  were  charged.  The  letters  were  suspended  by  the  cau- 
tioners, upon  this  reason, — That  the  Earl  of  Seaforth  did  never  suffer  the  factor 
to  enter  to  the  possession  ;  and  that  he  had  done  diligence  against  the  tenants, 
by  obtaining  decreets  and  letters  of  poinding ;  which  he  offered  to  execute,  but 
was  deforced  by  Seaforth,  who  had  appointed  his  own  chamberlains  to  intromit : 
which  the  factor  did  intimate  to  the  lady  by  a  missive  letter. 

Notwithstanding  of  this  reason,  the  letters  were  found  orderly  proceeded ; 
because  the  factor  having  made  payment  of  the  first  year's  proportion,  and 
having  sufficient  power  ttom  Seaforth  to  intromit  by  the  factory,  the  Lords 
found.  That  the  writing  of  a  missive  letter  was  not  exact  diligence,  unless  he 
had  instructed,  by  instruments  taken,  that  he  had  done  diligence  debito  tempore^ 
by  offering  to  poind,  and  sending  the  executions,  bearing  a  deforcement,  and 
had  thereupon  offered  to  give  &ver  his  factory,  or  sent  sufficient  instructions  to 
the  lady  for  pursuing  a  deforcement. 

And  it  being  likewise  alleged,  That  the  cautioners  were  only  obliged  for  a 
factor,  and  so  were  only  suhsidiarie  liable  after  the  principal  was  discussed,  as  had 
been  decided  in  the  case  of  cautioners  for  factors  in  Camphire,  and  for  tutors 
and  curators ;  the  Lords  found.  That  this  factory  was  of  a  different  nature,  the 
factor  being  bound  to-do  exact  diligence,  or  pay  a  liquid  sum  yearly ;  and  that 
he  was  sufficiently  discussed,  by  being  denounced  for  not-payment. 
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1668.    Jwfi£  SO.     Alexander  Dunlop  and  Others  against  James   Horn, 

Minister. 

Mr  James  Horn,  minister  at  Elgin,  being  presented  to  the  vicarage  of  the 
said  parish,  did  intent  action  against  Mr  Alexander  Dunlop,  and  others,  for  the 
vicarage  teinds  of  an  inclosure,  to  which  his  authors  had  nght  by  a  feu  granted 
by  a  prebend  \  together  with  a  croft  of  land,  and  house  belonging  thereto.    This 

{mrsuit  was  not  sustained ;  notwithstanding  that  it  was  alleged,  that  the  croft  of 
and  had  paid  parsonage  teinds  past  memory  of  man  ;  and  that,  albeit  the  pre- 
bend, when  he  did  actually  serve,  was  not  liable  to  pay  vicarage,  yet,  they  be- 
ing set  in  feu  to  a  laick  person,  who  did  set  the  same  to  tenants,  who  did  sow  lint, 
hemp,  and  corn,  which,  of  their  own  nature,  do  pay  teinds,— *it  ought  to  be 
.liable. 

For  the  Lords  found.  That  the  rights  of  vicarage  teinds  were  not  general, 
but  local,  according  to  custom ;  and  that  inclosures,  yards,  and  orchards,  were 
not  liable,  unless  they  could  prove,  that  some  time  they  had  been  in  use  to  teind 
that  inclosure,  or  some  others  of  that  nature,  belonging  to  prebends  of  that 
church.  Page  6. 


1668.    Jtme  30.    Tutor  of  Leys  against 

Mr  Robert  Burnet,  tutor  of  Leys,  being  infeft  in  a  tenement  of  land  in  Aber- 
deen, comprised  from  Mr  Thomas  Blackball,  his  seasine  was  found  a  valid  title, 
being  under  the  hand  of  the  town-clerk,  albeit  not  registrate  in  the  town's  re- 
gister, nor  could  be  found  in  the  clerk's  protocol!. 

Which  the  Lords  found  he  had  no  necessity  to  prove  ;  seasines  within  burgh 
being  excepted  out  of  the  Act  of  Parliament  16 17,  and  the  registration  thereof 
in  the  town's  books  not  being  required ;  notwithstanding  this  allegeance  of  nul- 
lity was  proponed  by  another,  whose  seasine  was  recorded  in  the  town's  books. 
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166&    Jubf  1.    David  Kennedy,  Minister,  against  The  Bishop  of  Orkney. 

Mr  David  Kennedy,  minister  at  Birsay  and  Hara,  in  Orkney,  having  charged 
the  bishop's  factors  for  £120,  as  due  to  him  out  of  the  bishopric  yearly,  whereof 
the  ministers  had  been  in  possession  since  the  year  16S7 ;  and  having  produced 
letters  of  horning  upon  an  assignation  made  to  him  by  the  books  of  assumption 
the  letters  were  suspended,  notwithstanding ;  because  any  payment,  during  the 
suppression  of  bishops,  was  not  respected }  they  being  reponed,  by  the  late  Act 
of  Parliament,  to  their  whole  benefices,  as  they  were  before  the  year  1637 :  and 
letters  of  horning,  raised  before  that  time^  were  not  found  sufficient  to  prove 
possession ;  specially  considering,  that,  by  overtures  of  agreement  in  anno  1615, 
betwixt  the  King  and  the  then  bishop,  whereby  a  division  was  made  of  Orkney^ 
these  kirks  were  provided  to  a  stipend  out  of  the  lands  of  the  earldom  of  Ork^ 

Coco 
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ney,  wherewith  all  the  ministers  had  rested  satisfied,  and  had  accepted  thereof: 
so  that  the  charger  ought  to  prove  payment  by  the  biediop,  or  decreets  gotten 
against  him ;  without  which  the  Lwds  Would  not  burden  the  bishop. 
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1668.    Jwfy  IS.        Andrew  Howstoun  against  Thomas  Row. 

Andrew  Howstoun  of  Gathland,  and  Adam  Muscbot,  being  tacksmen  of 
the  assize  of  Lanrickshire,  and  some  others,  did  appoint  Thomas  Row  to  be 
sub-collector,  and  gave  bond  to  pav  him  £100  sterling  yearly  during  his  em- 
ployment; and,  having  obtained  decreet  for  some  bygones,  and  thereupon 
charged  and  denounced  the  said  Andrew  Howstoun,  and  taken  him  with  cap- 
tion ;  during  the  time  he  was  prisoner,  did  get  a  bond  for  the  sum  of  £50  ster- 
ling :  whereupon  he  did  charge  ;  which  was  suspended,  and  a  reduction  intented 
of  the  bond  and  decreet^  as  given  for  null  defmice ;  and  that  the  bond  was  ex- 
torted metu  carceriSf  and  for  ensuing  a  far  greater  prejudice  than  the  sum 
contained  in  the  bond.  As  likewise,  upon  this  reason,*— That  Adam  Mnsfaot, 
who  was  correus  debendi^  had  gotten  a  full  discharge  of  all  bonds  granted  to  the 
charger ;  which  did  liberate  the  suspender. 

These  reasons  were  found  relevant ;  notwithstanding  it  was  answered.  That 
there  was  no  force  used,  but  a  legal  executioo^  and  that  the  su^nder  did 
transact,  by  submitting  all  controversies  to  the  Laird  of  Baldoon,  who  ordained 
the  bond  charged  imon  to  be  given,  and  whose  declaration  to  that  purpose  was 
produced.  Which  the  Lords  would  not  sustain  to  be  such  deeds  of  homologation 
as  could  hinder  the  reduction ;  unless  they  could  prove,  by  the  suspenders' 
oaths,  that  he  did  transact,  and,  the  time  thereof^  did  know  of  the  discharge 
gnuQted  to  the  tacksmen. 


1668.    July  4.    Mackgill  against  her  Brother^  Yiscouxt  of  OxEifFOORD. 

The  Viscount  of  Oxenfoord,  having  infefl  his  lady  in  the  lands  of  Spinle- 
foord,  in  full  satisfaction  of  9U  terce  and  third  of  moveables  that  she  could 
crave  by  his  decease,  did  thereafter  provide  the  lady  to  the  mains  and  park  of 
Oanstoun,  in  satisfaction  of  Spinlefoord :  The  lady  having  left  her  daughter 
her  only  executrix,  and  universal  legatrix,  she  did  pursue  her  brother,  the 
Viscount  of  Oxenfoord,  for  a  third  of  the  whole  moveables,  which  belonged  to 
the  lady  her  mother :  Against  which  pursuit  this  defence  was  sustained, — ^That 
the  infeflment  of  the  Mains  of  Cranstoun^  being  in  lieu  and  place  of  Spinle- 
foord, which  did  contain  the  foresaid  provision,  that  it  was  in  satisfaction  of  all 
third  and  terce :  Albeit  it  did  not  repeat  the  same  expressly }  yet  it  did  impli- 
citly contain  the  same :  And  the  Lords  found.  That  it  was  so  intended,  that  the 
Viscount's  meaning  was,  that  Cranstoun  should  be  affected  with  tiiat  same  pro- 
vision, being  given  in  place  of  Spinlefoord* 

Page  8. 
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1668.    July  8.    Sir  George  M^Kenzie  against  Whithsad  of  Park. 

Sir  George  M^Kenzie,  pursuing  Whithead  of  Park  for  the  half  of  the  sum  of 
5000  merks,  assigned  to  his  lady  by  her  father,  for  which  he  produced  a  tran- 
sumpt  under  the  hand  of  William  Downie,  then  clerk,  in  anno  1653  :  Compear- 
ance was  made  for  James  Bannatine  of  Newball,  who  had  married  Sir  Georga 
M^Kenzie's  lady's  sister,  who  was  substitute  to  her  father  in  the  whole  sum, 
and  to  whom  the  said  James  was  sole  executor ;  who  alleged,  that  the  tran- 
sumpt  could  aot  make  £tith ;  it  being  without  any  warrant  or  process ;  and 
therefore  the  principal  ought  to  be  prdduced. 

The  Lords  sustained  the  transumpt ;  the  pursuer  producing  the  warrant 
cum  processtif  or  proving  the  tenor  thereof:  but  prejudice  to  Newhall  to  pursue 
an  improbatioa,  seeing  the  principal  was  produced,  and  kept  by  their  elder  bro* 
tber.  Laird  of  Kilbocho,  who  was  tutor  to  the  whole  children,  and  who  was  loog^ 
since  dead ;  who  was  presumed  to  have  left  the  same  amongst  hia  papenu 

Fag€  9. 


1668.    July  10.  Stewart  against  Dennistouns. 

In  an  action  pursued  at  the  instance  of  Stewart  of  Scotstown,  as  donatar  to 
the  marriage  of  John  Dennistoun  of  Cowgrain,  for  the  avail  of  the  marriage 
against  Cowgrain's  dai:^ter,  as  successor  titulo  lucrativo  to  her  fiither  ^  being 
infefl  by  him  in  the  lands  of  Cowgrain,  after  his  ward  and  marriage  fell  ;— 

It  was  alleged  for  the  daughter,  Imo.  All  parties  having  interest  were  not 
cited, — ^viz.  her  father's  heir-male  of  the  lands  of  Auchinduny,  which  were  the 
only  lands  that  held  ward,  and  whereby  the  ward  of  her  father's  marriage  feB 
to  the  superior ;  the  heir-male  being  principally  concerned,  and  obliged  to  re** 
lie ve  tiie  heir  €£  line* 

The  Lords  found  there  was  no  necessity  to  call  the  heirs-male ;  this  being  a 

Eersohal  pursuit,  to  which  the  heir  of  Une  and  the  executors  of  Cowgrain  were 
able,  as  well  as  the  heir-male  ^  and  it  was  enough  that  the  heir  of  fine  might 
intimate  this  plea  to  the  heir-male,  that  he  might  defend ;  whereupon  the  h^ 
of  line  might  pursue  for  relief. 

Qdo.  It  was  ALLEGED,  That  the  defender  could  not  be  convened  as  successor 
titulo  lucrativo  to  her  father  in  the  lands  of  Cowgrain ;  because  these  lands  were 
tailyied  to  the  heirs-male,  and,  failyieing  of  them,  to  the  king,  who  was  uttimus 
hceres  ;  and  not  to  the  heirs  of  line :  So  that  it  being  impossible  that  the  de*^ 
fender  could  succeed  to  her  father  in  these  lands  as  heir,  she  could  not  be  pur- 
sued upon  that  passive  title  as  successor  titulo  lucrativo  ;  which  was  only  founded 
by  our  law,  where  there  is  prceceptio  hcereditatis. 

This  allegeance  was  sustained ;  notwithstanding  that  it  was  replied,  that  the 
tailyie  to  heirs-male  being  broken  by  this  infeftment  to  the  daugnter,  who  was 
heir  of  line,  she  was  the  only  person  who  could  represent  her  father  :  for  this 

Eassive  title  being  singular,  by  our  municipal  law,  and  the  consequence  of  it 
eing  no  less  than  to  make  one  liable  to  the  defunct's  whole  debt,  albeit  far  ex- 
ceeding the  w<M*th  of  the  lands  disponed,  the  Lords  would  not  extend  the  same ; 
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specially  seeing  the  pursuer  had  another  remedy,  viz.  might  reduce  upon  the 
Act  of  Parliament;  it  being  done  injraudem. 
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1668.  July  11.   John  Borrowman  against  Sir  Alexander  Murrat  of  Black- 
barony. 

In  a  molestation,  pursued  at  the  instance  of  John  Borrowman  of  Nether 
Stewartoun  against  Sir  Alexander  Mun-ay  of  Blackbarony,  for  casting  of  turfs, 
and  carrying  them  away  to  the  place  of  Cringlety;  whereas  the  tenants  of 
Over  Stewarton  were  only  in  possession,  but  not  the  master ;  the  defender  was 
assoiljried  :  because  he  being  heritor  of  Over  Stewartoun,  which  lay  runrig  with 
the  pursuer's  lands,  and  the  common  pasturage  being  possessed  promiscuously, 
the  defender  was  content  to  restrict  his  possession  in  casting  of  turfs  for  him 
and  his  tenants,  proportionally  according  to  his  property.  Which  the  Lords 
found  to  be  just.  Page  11* 


1668.    July  15.    The  King's  Advocate  against  the  Vassals  of  Inch-Jaffrat. 

The  King's  Advocate  pursuing  the  vassals  and  tenants  of  Inch-Jaf&ay  for 
feu  and  teind-duties  only  for  time  to  come  |  compearance  was  made  for  the 
Lady  Inch-JaflTray,  liferenter,  and  her  daughter,  who  was  heir  to  Mr  Patrick  Mur- 
ray, who  was  commendator  of  the  abbacy,  and  had  a  wadset  both  of  the  tem- 
porality and  spirituality,  aye  and  while  he  and  his  heirs  should  be  paid  of  £1200 
sterling ;  whereupon  they  having  been  ever  since  in  possession,  they  craved  to 
be  preferred :  Notwithstanding  whereof,  this  action  was  sustained  at  the  King's 
instance,  and  his  Advocate's :  Because  the  Lords  found.  That  the  right  of  com- 
mendator, granted  to  the  said  Mr  Patrick,  being  but  a  temporary  trust,  expired 
with  himself:  And  for  the  mortgage  or  wadset,  they  found  it  was  not  habitis 
modus  to  denude  the  Sang  of  the  temporality ;  there  being  no  act  of  dissolution, 
and  infeflment  following  thereupon ;  but  a  naked  ratification  thereof  in  Parlia- 
ment }  which  was  not  sufficient :  And,  for  the  spirituality,  there  was  nothing 
but  a  naked  charter,  whereupon  no  infeftment  followed,  and  to  which  the  King 
had  only  a  right  of  presentation. 

The  parties  in  this  process,  wlz.  Lieutenant-general  Drummond  and  the  de- 
fenders, were  agreed  before  decision. 

Pageli. 


1668.    July  16.  Symintoun  against  Symintoun. 

One  Symintoun,  having  given  bond  for  provision  of  three  or  four  children,  of 
1000  merks,  to  be  paid  within  ten  years  after  the  date  thereof;  having  long 
thereafter  infeft  his  eldest  son  in  the  fee  of  his  estate,  which  was  but  600  or  700 
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merks  of  yearly  rent,  burdened  mth  4000  merks  of  his  own  proper  [debt,  3  did 
procure  a  bond,  from  his  son,  of  that  same  sum  of  4000  merks  fpr  provision  of 
the  children ;  which  did  not  make  mention  of  the  first  bond  :  and,  near  40  years 
after  the  date  of  his  first  bond,  the  son,  having  satisfied  his  own  bond,  was  pur- 
sued for  payment  thereof. 

The  liOrds  found.  That  the  second  bond  was  in  place  of  the  first ;'  and  that 
the  son  could  not  be  liiable  to  both ;  seeing  that  the  estate  was  so  inconsider- 
able, and  so  much  burdened  :  And  that  the  father  did  neither  deliver  nor  left 
the  first  bond  to  his  children  ;  but  was  only  gotten  among  the  rest  of  his  writs ; 
and  never  any  thing  was  done  thereupon  near  forty  years* 
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1668.    July  18.    The  Tutor  of  the  Children  of  Francis  Ross  against  Alex- 
ander Ross. 

« 

Alexander  Ross  in  CouU  having  bought  some  plenishing,  which  belonged 
to  the  bairn  of  Francis  Ross,  and  given  bond  of  400  merks  therefor  to  their 
tutor,  in  name  of  the  children )  thereafter,  the  said  Alexander,  upon  death-bed, 
making  his  latter  will  and  testament,  did  give  up,  in  the  inventoiy  of  his  debts, 
that  he  was  due,  by  bond  to  the  tutor,  the  sum  of  400  merks  :  Whereupon  the 
tutor  did  pursue  Alexander  his  executors  for  payment  of  the  sum,  as  being 
given  up  by  the  defunct  himselfl 

The  Lords  would  not  sustain  the  testament  to  be  a  sufiicient  title,  without 
production  of  the  bond ;  because  they  found  it  was  only  an  error  in  the  defunct 
designing  the  bond  to  have  been  given  to  the  tutor  propria  nomine  ;  unless  the 
tutor  would  condescend  to  prove  that  the  defunct  had  granted  two  bonds,— -one 
for  the  cause  foresaid,  and  another  to  himself  proprio  nomine* 
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1668.    Juli/  22.      Margaret  Balcanquell  against  Craig. 

Margaret  Balcanquell  and  her  son  being  debtors  to  Hugh  Craig,  by  two 
several  bonds ;  and  having  granted  a  new  bond  of  corroboration  for  the  princi- 
pal and  annualrents,  making  up,  in  the  whole,  700  merks ;  for  farther  securifr, 
did  grant  a  tack  of  two  merchant-booths,  for  payment  of  £100  yearly  of  tacK- 
duty ;  which  was  to  be  retained  in  satisfaction  of  the  bond  pro  tanto.  This  tack 
was  craved  to  be  declared  null,  upon  the  late  Act  of  Parliament  anent  Debtor 
and  Creditor ;  because  the  maills  and  duties  of  the  said  two  booths  were  worth 
yearly  £160 ;  and  the  granters  of  the  tack  were  obliged  to  free  the  tacksmen  of  all 
cess  and  public  burdens  whatsoever ;  so  that  he  was  yearly  to  have  £60  more 
than  the  annualrent  of  his  money.  The  question  being.  If  a  tack  of  this  nature  did 
fall  within  the  Act  of  Parliament, — there  being  only  mention  made  of  wadsets, 
and  a  general  clause  subjoined  of  all  such  bargains  and  rights :  The  Lords 
were  loath  to  decide  the  tack  null  upon  the  Act  of  Parliament ;  because  it 
would  thereby  have  made  the  bond  usurary,  and  the  whole  sum,  and  the  tacks- 
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Intn^s  escheat  to  fall ;  and  therefore  recommended  to  the  parties  to  agree :  but 
uiclined  to  £nd  that  ^e  tack  did  fall  within  the  Act  of  Parliament 

Page  IS. 


1668*    Jub/  23.    Sinclair  against  Heirs  of  Sir  Robert  Hjspburk. 

In  a  reduction^  pursued  at  the  instance  of  Hugh  Sinclair,  against  the  heirs- 
male  of  Sir  Robert  Hepburn,  against  whom  inhibition  was  served,  after  whidi 
he  had  disponed  the  lands  of  Monkrig :  It  was  alleged,  That  all  persons  hav- 
ing interest  were  not  cited, — viz.  the  heirs  of  line,  who  were  living,  and  con* 
descended. 

This  defence  was  sustained ;  notwithstanding  it  was  replied.  That  the  pur- 
suer sdbould  be  content  to  cite  the  heir  of  line  to  that  day  that  should  be  assigned 
to  satisfy  the  production :  for  the  Lords  found.  That  the  heir  of  line  should 
have  been  cited,  and  called  in  the  principal  summons,  as  being  first  liable  to 
have  been  discussed  in  case  of  eviction :  Therefore  thi^  would  not  sustain  the 
iiction  without  a  new  summons* 
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1668.    November  12.         Park  against  Somervell* 

Patrick  Park  having  subscribed  a  bond  for  £\QO  sterling,  blank  in  the  cre- 
ditor's name ;  which  wereafter  was  filled  up  by  inserting  NicoU  Somervell's 
name  j  who  did  charge  for  payment : 

There  was  suspension  raised  and  reduction  intented  upon  this  reason.  That 
the  bond  was  granted  to  one  John  Somervell  blank,  as  said  is,  for  money  lost  at 
cards  and  chce ;  which,  by  the  civil  law,  and  Act  of  Parliament  1621,  K.  Ja.  VL 
was  null :  And  the  cause  foresaid,  being  vitiwn  mhcerens  et  reale,  albeit  the 
charger,  whose  name  was  filled  up,  was  in  the  case  of  an  assignee,  vet  the  reason 
was  relevant  against  [|him]  as  well  ad  his  cedent,  to  whom  the  bond  was  granted^ 
This  reason  was  not  sustained  to  make  the  bond  null,  so  as  to  liberate  the  debtor ; 
because  the  Lords  found,  that,  by  the  Act  of  Parliament  foresaid,  the  debtor,  ibr 
loss  at  gaming,  is  declared  to  be  liable  in  payment :  And  therefore  ordained  that 
the  whole  money  should  be  consigned ;  aiul  that  the  charger  should  give  his 
o»th  for  what  onerous  cause  his  name  was  filled  up,  to  the  effect  it  might  be 
known  if  he  had  right  to  the  100  merks  of  the  said  sum,  declared  to  be  onlv  due 
to  the  gainer  at  such  games,  by  the  Act  of  Parliament, — Reserving  to  deter- 
mine if  he  should  have  right  to  anv  more ;  which  is  declared  to  belong  to  the 
poor  till  after  his  oath  should  be  taKen. 
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1668.    December  8.    Earl  of  Arotle  against  George  Stirline. 
The  Earl  of  Argyle  being  infeft,  upon  his  father's  forefaulture,  in  the  lands 
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c£  BalwiU^  as  a  part  of  the  earldom  of  Argyle,  did  pursue  a  ifemoying  agakist 
George  Stirline,— -who  alleged.  That  he  could  not  be  decerned  to  remove  i 
because  he  stood  infeft  in  these  said  lands  by  a  charter  under  the  great  sealt 
before  the  EarPs  gift  of  forefaulture  and  infenment. 

That  defence  was  repelled.  Because  the  defender  having  no  gift  of  these 
lands,  upon  the  forefaulture,  and  his  charter  being  only  granted  by  the  Exche- 
quer, of  course,  upon  a  comprising  : 

The  Lords  found.  That  the  King  was  not  habiU  modo  denuded  of  the  right  of 
property  fallen  by  the  forefaulture ;  which  could  only  be  done  by  a  charter  and 
infeftment  upon  the  forefaulture:  and  that,  notwithstanding  it  was  alleged^ 
that  the  property  belonging  to  the  King,  by  the  foreifaulture  of  the  Earl  of  Ar* 
gyle,  who  was  superior  of  these  lands ;  which  were  comprised  from  the  EarPs 
vassals,  who  were  never  confirmed  by  the  King ;  the  charter  under  the  great  seal» 
CTanted,  before  the  Kinff  was  denuded,  in  favours  of  the  pursuer,  was  equiva* 
lent  to  a  confirmation  of  the  vassal's  righL 
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1668.     December  IS.      Murray  of  Philiphauch  against  Cuninghame 

John  Thomas. 

Murray  of  Philiphauch  having  impignorated  a  silver  plate  to  one  Cuning* 
hame,  for  the  sum  of  £300,  by  a  bond,  bearing  the  particular  species^  with  an 
obligement,  that,  in  case  of  not-pa^ment  at  the  term,  he  should  have  power 
and  liberty  to  sell  the  same ;  he  being  countable  for  the  superplus,  whicn  was 
more  than  the  sum  for  which  they  were  impignorated :  The  said  Cuninghame 
did  bm*row  a  greater  sum  upon  the  said  plate,  and  did  impignorate  the  same  to 
one  John  Thomas,  merchant  in  Edinburgh ;  who  being  pursued  to  deliver  the 
plate,  upon  payment  of  the  first  sum  borrowed  from  Cuninghame :  It  was  al- 
leged. That  Cuninghame  having  power  to  sell,  as  said  is,  the  defender  was  not 
bound  to'  restore  the  plate,  till  he  was  satisfied  of  the  whole  sum  for  which  they 
were  impignorated  to  him. 

This  allegeance  was  repelled.  Unless  that  it  were  ofiered  to  be  proven,  that 
Cuninghame  had  required  his  money  from  the  debtor,  or  charged  him  for  pay- 
ment, before  he  did  of  new  impignorate  the  same  to  another :  For  the  Lords 
found.  That  the  said  clauses,  bearing  a  liberty  to  sell  and  impignorate,  could 
not  take  effect  till  the  debtor  was  required,  or  it  was  intimated  to  him,  that,  in 
case  of  not-payment,  the  goods  impignorated  should  be  liquidated  and  disposed 
of. 
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1668.    December  16.    Doctor  Forbes  against  Anna  Blair. 

Doctor  Forbes  having  married  ■        Edgar,  who  was  provided,  by  her 

father,  to  a  portion  of  4000  merks ;  and  thereupon  having  apprised  from  his 
wife's  brother  the  lands  of  Keithick ;  and  pursuing  for  maills  and  duties,  com- 
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pearance  was  made  for  Anna  Blair  his  mother-in-law,  who  craved  preference, 
not  only  for  so  much  as  she  liferented,  and  had  right  to  as  terce^  but  likewise 
to  the  rest  of  the  whole  lands,  as  having  right,  by  a  disposition  from  her  son, 
who  was  heir,  bearing  that  it  was  granted  for  an  onerous  cause ;  which  she  be- 
ing ordained  to  condescend  upon  and  instruct,  she  did  produce  a  bond  for  5900 
merks,  granted  by  her  son  for  alimenting  him  and  the  rest  of  the  children  di- 
vers years. 

This  bond  was  not  sustained  to  be  an  onerous  cause,  being  posterior  to  the 
date  of  the  disposition,  and  holograph ;  but  the  said  Anna  was  ordained  to  pur- 
sue and  recover  decreet  for  the  aliment,  wherein  the  doctor  and  his  wife  might 
be  heard  to  propone  all  their  defences  ;  and  that,  notwithstanding  that  they  of- 
fered to  prove  the  alimenting  of  the  children,  many  years  before  the  disposition, 
which  was  the  cause  of  the  bond. 

In  this  action,  there  being  produced  a  bond  of  600  merks,  granted  by  Edgar 
the  father,  who  was  spouse  to  the  said  Anna,  to  which  she  was  made  assignee, 
as  having  paid  the  same  ;  and  for  which  she  had  got  bond  from  her  son  for  the 
like  sum ;  and  produced  the  same  as  the  cause  of  the  disposition  : 

This  was  sustained  as  an  onerous  cause,  notwithstanding  it  was  alleged,  that 
she  was  vitious  intromitter,  and  liable  to  the  whole  debts :  For  the  Lords  would 
not  sustain  that  title  to  make  her  liable  for  any  more  than  what  she  had  truly 
intromitted  with,  and  had  not  lawfully  expended ;  the  said  Anna,  being  the 
childrens'  mother,  and  liferenter  of  the  most  part  of  the  lands,  which  were  la- 
boured by  the  father  himself  when  l>e  died. 

Page  22. 


1669.    January  5.    The  Bishop  of  Argyle  against  The  Commissary  of  Ar- 

GTLE. 

The  Bishop  of  Argyle,  pursuing  the  commissary  for  a  tack-duty  of  1000 
merks,  payable  yearly,  for  the  quots  of  testaments  since  the  pursuer's  admission 
to  that  bishopric,  upon  this  ground,  That  the  commissary  was  tacksman  to  the 
bishop's  predecessor,  and  liable  in  payment  of  so  much  : 

The  Lords  did  sustain  the  pursuit ;  notwithstanding  it  was  alleged.  That  his 
first  tack  was  expired  by  the  death  of  the  granter ;  and  having  no  tack  from  this 
bishop  the  pursuer,  the  defender  c5uld  be  only  liable  for  his  intromission  ;  see- 
ing, if  he  had  intromitted  with  much  more  than  the  tack-duty,  he  would  have 
been  liable  to  the  bishop,  and  could  not  have  defended  himsen  ^^  tacitam  relch 
cationem.  Which  the  Lords  did  repel ;  for  the  Lords  found.  That  the  commis- 
sary, having  continued  his  possession,  which  was  as  tacksman,  and  never  offer- 
ing to  renounce  the  same,  or  to  crave  anv  new  right  from  the  pursuer,  he  ought 
to  be  liable  for  the  tack-duty,  aye  and  wnile  he  offer  to  renounce  his  right,  that 
the  bishop,  or  others  in  his  name,  might  enter  to  the  possession. 

Page9&. 
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I669«    Janumy  8.    The  Earl  of  AE<m.£  against  His  VAssALSi 

The  Earl  of  Argilci  upon  the  gift  of  his  father's  forefaulture,  pursuing  an  im^ 
probation  against  his  vassals,  who  did  allege,  That  his  infeftment  was  qualified, 
m  so  far  as  it  should  give  him  preference  for  £15,000,  to  be  regulated  by  a  com» 
mission  granted  for  that  effect ;  and  so  gave  him  no  right  to  the  superiorities,  the 
King  not  having  absolutely  disponed  the  same  : 

The  Ix>rds  did  refuse  certification,  until  they  should  acquaint  the  Bang,  and 
know  his  pleasure  anent  the  extent  of  the  said  right 


1669*    January  8.    The  Earl  of  Argile  against  Macnaxtghtoi?, 

In  a  removing,  pursued  at  the  Earl  of  Argile^s  instance  against  MacnaugfatoQ) 
upon  the  said  right  of  forefaulture,  and  offering  to  prove  quinqUennial  posaesaioq, 
immediatdy  beK)re  the  forefaulture,  which,  by  the  Act  of  Parliament  1584,  is 
declared  to  be  a  sufficient  title  ;— *it  being  alleged  for  the  defender.  That  he 
had  a  confirmation  from  the  King ;  and  offered  to  prove  that  he  was  in  possession 
above  five  years  immediately  preceding  the  forefaulture  }--*-the  question  being, 
who  should  be  preferred  to  the  probation  : 

The  Lords,  before  answer,  ordained  the  defender  to  produce  his  confirmation  { 
'But  withal  declared,  that,  it  being  produced,  they  would  prefer  t^e  defender  to 
the  probation.  Pag^  S8. 


1669»    January  8«    Henet  Stewart  of  Beath  against  Mart  Bruce  and  Her 

Husband, 

Henry  Stewart  of  Beath,  pursuing  Mary  Bruce,  his  mother,  and  her  second 
husband,  for  his  interest,  upon  a  bond  granted  by  her  and  the  said  Henry,  the 
pursuer's  good-dame,  whereby  each  of  them  were  obliged  to  pay  300  merks  di:^ 
ring  her  luetime ;  and,  in  case  of  any  of  their  deceases,  to  pav  the  whole  600 
merks ;  which,  in  respect  of  the  good-dame's  decease,  the  said  Mary  was  pursued 
for: 

It  was  ALLEGED,  That  the  bond  being  granted,  not  for  an  aliment,  but  for 
payment  of  the  said  Henry's  debts  to  the  creditors,  that  he,  having  renounced 
to  be  heir  to  his  &ther,  and  so  being  liable  personally  to  the  creditors^  he  could 
not  seek  payment,  it  being  causa  data  causa  mm  secuta. 

The  Lords  repelled  the  allegeance,  and  found.  That  the  debt  due  to  the  'Cre- 
ditors was  only  the  impulsive  cause ;  but  the  obligatoiy  part  beiuj?  simple,  with* 
out  any  condition,  and  the  persons  bound  being  liferenters  of  the  pursuer^s 
whole  estate,  the  bond  was  in  effect  for  aliment,  the  granters  not  being  concern* 
ed  in  the  payment  of  the  creditors ;  but  found,  that  the  mother  was  not  person* 
ally  liable,  but  that  the  sum  was  due  out  of  the  first  and  readiest  of  the  estate, 
the  bond  being  so  conceived.  Page  9&. 
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1669.    January  19.    Mb  George  Johnston  agcunst  The  Lobd  Ltok  and 

Others. 

<  In  a  declarator,  pursued  at  the  instance  of  the  said  Mr  George,  against  Mr 
James  Alexander,  and  the  Lord  Lyon,  as  having  right  from  him,  to  hear  and  see 
it  found.  That  an  apprising  of  the  lands  of  Knockhorn,  led  at  Alexander's  in- 
stance, was  satisfied  by  intromission  within  the  legal ; — ^it  was  alleged,  That 
the  pursuer  could  have  no  interest  to  pursue  this  action ;  because  his  right 
flowed  from  the  sisters  of  Robert  Irving,  against  whom  Alexander's  comprising 
was  led,  as  lawfully  charged  to  enter  heir  to  Richard  Irving,  their  grandsire ; 
the  sisters'  right,  made  to  the  pursuer,  being  as  heirs  served  and  retoured  to 
the  said  Richard,  their  goodsir ;  whereas  none  could  redeem  the  comprising, 
or  pursue  this  declarator,  but  the  heirs  of  Robert,  from  whom  the  lands  were 
comprised. 

The  Lords  repelled  this  defence,  and  found.  That  Robert,  being  only  heir 
^passivtf  and  never  entered,  his  sisters,  being  infeft  as  heir  to  the  grandsir,  had  a 
gtood  right  to  redeem  or  pursue  a  declarator  for  extinguishing  the  comprising. 

Page  30. 


1669*    Jantutn/  19«     '  Englishmen  against  The  Lord  Torphichek. 

The  said  Englishmen,  being  creditors  to  James  Mason,  merchant  in  Edin- 
burgh, and  infen  in  annualrent  out  of  his  lands,  holden  of  the  Lord  Torphichen, 
did  pursue  a  poinding  of  the  ground  against  young  Mason,  his  son ;  and  did 
likewise  libel  a  declarator,  to  hear  and  see  it  found.  That  the  right  taken  by  the 
father,  in  the  name  of  young  Mason,  should  be  liable  to  his  father's  debts,  and 
they  have  such  action  against  the  same  as  if  it  were  settled  in  the  father's  per- 
son. 

In  this  action  compearance  was  made  for  the  donatar  of  the  father's  liferent 
escheat,  and  for  the  Lord  Torphichen,  who  was  superior,  and  likewise  a  credi- 
tor ;  and  alleged,  That,  before  the  pursuer's  infeflment  was  clad  with  posses- 
•sion,  old  Mason  was  year  and  day  at  the  horn,  and  thereby  his  liferent  escheat 
belonged  to  the  superior ;  and  that,  notwithstanding  he  had  received  Mason's 
son  to  be  his  vassal,  yet,  as  a  lawful  creditor,  he  had  reduced  the  son's  right.   . 

This  allegeance  was  repelled;  for  the  Lords  found.  That  the  superior,  having 
once  received  a  vassal  before  the  annual  rebellion,  he  could  have  no  right  to 
the  liferent  escheat  of  the  former  vassal,  who  had  resigned  ;  and  the  reduction 
did  not  denude  young  Mason  of  the  right  of  the  fee,  so  as  to  make  the  liferent 
escheat  revive,  but  gave  only  right  to  the  superior,  in  quantum  he  was  creditor, 
to  affect  the  lands  for  his  true  debt. 

Page  91. 
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1669*    January  S6.    Boul  of  Kelburk  against  Mr  John  Wilkib. 

Kelburn,  having  given  bond  to  Mr  James  Glendinning,  minister,  for  £800, 
appointed  to  him  for  serving  the  cure  at  the  kirk  of  Largs ;  Mr  John  Wilkie,  as 
collector  of  the  vacant  stipends,  did  receive  from  Kelbum  the  sum  of  ^^OO, 
and  gave  a  discharge,  bearing  absolute  warrandice,  and  especially  to  warrant 
him  from  the  foresaid  bond  granted  to  Glendinning.  Whereupon,  and  a  de- 
creet recovered  at  Glendinning's  instance,  for  payment  of  the  whole  sum  con- 
tained in  his  bond,  he  did  pursue  Mr  John  Wilkie  for  the  whole  sum  paid  to 
Glendinnin^. 

The  Ijotoa  found.  That  Wilkie  could  be  only  liable  for  the  sum  of  £400  re- 
ceived, and  the  annualrents  and  expenses  to  be  modified,  and  not  to  the  whole 
sum ;  notwithstanding  it  was  alleged.  That  the  warrandice  was  special  as  tQ 
the  whole  bond  granted  to  Glendinning,  and  did  restrict  the  warrandice  there- 
to ;  which  they  found,  in  law,  could  not  be  further  extended. 

PageSS. 


1669*    January  S9«    Walter  Scott  against  Sir  Laurence  Scot. 

In  a  reduction,  pursued  at  the  said  Walter's  instance,  against  Sir  Lau- 
rence, of  a  bond  for  7000  merks,  granted  to  the  said  Sir  Laurence  ex  capite 
jraudis,  in  so  far  as  it  was  procured  by  a  mere  contrivance  betwixt  him  and  the 
notary ;  as  appeared  by  a  missive  letter,  and  a  ticket  granted  to  the  notary  of 
£40,  with  a  promise  of  other  good  deeds,  enjoining  him  not  to  let  the  said  Wal- 
ter know  any  thing  thi^reof : 

The  Lords  ordained  the  notary,  and  witnesses  insert,  or  any  other  witness 
who  had  any  accession  to  the  contrivance,  to  be  examined  ea:  (Officio  ;  notwith- 
standing it  was  ALLEGED,  That  all  these  contrivances  were  only  to  induce  the 
pursuer  to  grant  the  bond }  but  the  pursuer  being  major,  sciens  et  prudens, 
they  ought  to  allege  that  he  was  circumvened  when  he  subscribed  the  same. 

Page  35. 


l669«    Febmary  1.    Robert  Brown  against  Johnston  of  Colchrie. 

Robert  Brown  being  assignee  to  a  bill  of  exchange,  granted  by  Colchrie,  for 
the  sum  of  j?200  sterling, — ^it  was  alleged.  The  said  bill  was  null,  not  being 
subscribed  by  the  defender,  or  by  any  notary  or  witness,  being  for  so  great  a 
turn,  there  being  nothing  but  a  mark  subjoined  thereto. 

The  Lords  repelled  the  allegeance,  and  sustained  the  bill ;  in  respect  that 
&ere  were  several  bills  produced,  subscribed  only  with  that  same  mane,  which 
were  of  far  greater  value  and  importance;  and  that  several  merchants  did  depone 
that  it  was  his  custom  to  subscribe  with  such  a  mark,  and  that  they  believed 
this  mark  was  truly  his.     As  likewise,  in  respect  that,  by  several  former  prac* 
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ticksy  subscription  by  initial  letters  was  sustained.  This  was  done,  me  recla^ 
fnantCf  upon  these  reasons :-— That  the  prac ticks,  sustaining  sobscriptions  by 
initial  letters,  were  where  the  same  were  done  before  witnesses,  and  the  sub* 
scriber  did  not  ofibr  to  improve }  and  that  it  was  against  our  law,  that  the  wiit^ 
neither  being  holograph,  nor  the  mark  put  before  witnesses,  that  a  custom  to 
subscribe  some  other  being  proven,  which  were  acknowledged  and  satisfied  bv 
payment,  should  be  sufficient,  without  any  adminicle,  to  sustain  any  other  bill 
or  writ  to  be  obligatory. 

Page  85^ 


1669.    February  3.        Beaite  against  Roxburgh. 

Beati£  being  assigned  to  the  provision  contained  in  the  contract  of  marriage 
betwixt  Roxburgh  and  Anna  Sandilattds  j  whereby  Roxburgh  was  obliged  to  in* 
feft  her  in  an  annualrent,  effeiring  to  3000  merks ;  as  likewise  to  a  liferent  of  the 
whole  conquest  during  the  marriage.  And  accordingly,  having  conquest  some 
lands,  and  provided  her  to  the  liferent  thereof,  Seattle,  as  assignee  foresaid,  did 
pursue  for  the  annualrent  of  the  3000  merks. 

It  being  alleged.  That  she  being  infeft  already  in  as  nmch  rent  as  the  an^ 
nualrent  of  3000  merks,  it  ought  to  be  ascribed  to  the  implement  of  that  oblige* 
ment ;  and  so  could  only  pursue  upon  the  provision  of  conquest : 
^  Notwithstanding  whereof,  the  Lords  found,  That  her  infeftment  being  in  the 
conquest  lands,  did  not  hinder  her  to  pursue  for  her  lif<^reirt  of  the  9000  in^ks ; 
they  being  distinct  obligements  and  consistent. 

Page  d(L 


1669.    Pehhiary  6,  Cargill  trgcdnstljVbjyzhL. 

Cargill,  being  minister  of  a  kirk  at  Glasgow,  in  anno  1669,'  add  having 
served  thai  year,  did  pursue  the  town  of  Glasgow  for  the  last  half-year's  sti^ 
pend ;  wherein  compearance  was  made  for  Mr  David  Liddell,  who  succeeded  to 
that  kirk,  and  alleged.  That  the  pursuer,  neither  having  received  a  new  pre- 
sentation from  the  bishop,  nor  having  kept  the  anniversary  thanksgiving,  was 
deposed ;  and  by  an  act  of  council,  October  1662,  it  was  declared.  That  all  mi- 
nisters, who  should  not  keep  the  anniversary  day,  should  have  no  right  to.  that 
year's  stipend,  or  any  part  thereof. 

To  which  it  being  replied,  That,  for  the  first  part  of  the  aiiegeanoe,  in  not 
taking  a  presentation ;  by  an  explanatory  Act  of  Parliament,  it  was  decJared^ 
That  it  i^uld  not  be  extended  to  the  year  1662.  And  as  to  the  seoond  part, 
anent  the  keeping  of  the  anniversary  day,  it  being  aEPLiEa^,  That  the  Act  of 
Parliament,  enjoining  the  same,  was  not  penal ;  and  that  the  Act  of  Council,  de- 
claring them  to  lose  that  year's  stipend,  could  [not}  be  &xh&a^Andr  prostetita : 

The  Lords  did  sustain  the  said  reply  to  both  these  tneinbefrs,  mA  found  Car* 
gill  had  right  to  the  whole  stipend  IQQZ.  Thk  was  done^  me  Piolamantes,  nspon 
this  reason  r-^That  the  Act  of  Paxiianent  having  d^lared,  .That  all  snnistm 
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abould  keep  the  anniTersaiy  day ;  and  the  Act  of  Council  appointing  this  spe- 
cial punishment,  vix.  That  all  ministers  should  lose  that  year's  stipend  tihat  they 
failed  in  keeping  thereof,  the  Lords  of  Session  could  not,  contrary  to  the  said 
Act  of  Council,  liberate  them  from  that  penalty. 

Page  S8* 


I66d*    Februartf  9»      Hatton  against  His  Sub^vassals. 

Ik  an  improbation,  pursued  at  Hatton^s  instance  against  his  sub-vassals,  the 
I^rds  founa  no  certification  for  not-production  of  the  immediate  vassal's  rights ; 
seeing  they  or  their  heirs  were  not  called :  And  found,  likewise,  that  the  vassal 
having  produced  sufficient  writs  to  defend  them  in  a  reduction,  certification 
could  not  be  granted* 
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1669.    February  13.    George  Douglass  i^ainst  Wiluam  Johnstocit. 

GsoaGB  Douglass,  being  assigned  by  his  sister,  tdict  of  the  Laird  of  Wam-^ 
phray,  to  her  terce  di  the  lands  of  TVamphray,  did  pursue  William  Johi^stoun 
of  Wamphray,  who  married  her  daughter,  who  was  heretrix  of  the  said  lands, 
for  the  maiils  and  duties  of  her  terce,  to  which  she  was  kend  y  not  only  for  by« 
gonea  noce  her  husband's  decease,  but  in  time  coming  during  her  lifetime. 

It  being  alleged,  that  the  defender  was  not  only  bonce jfidei  possessor  as  to  all 
bygoxies  before  the  citation,  but  ought  to  be  assoilyied  in  time  coming ;  because 
the  said  lady,  after  that  tiie  right  of  terce  was  due  to  her,,  did  consent  to  the 
defend^- s  contract  of  marriage,  whereby  she  and  her  daughter  did  dispone  to 
the  defender  smd  his  heirs  the  heritable  and  irredeemable  right  of  the  said  lands  ; 
with  the  reservation  only  of  her  liferent,  wherein  she  stood  infeft. 

Hie  Lords  did  sustain  the  allegeance,  to  free  the  defender  bbtti  for  bygones 
and  in  time  coming;  notwithstanding  it  was  alleged,  That,  at  the  time  of  fiter 
consent  to  the  contract  of  marriage,  she  was  not  kend  to  a  terce  \  and  that  the 
defender  having  married  her  daughter,  who  was  heir  to  her  father,  by  whose 
decease  the  said  lady  had,  by  law,  a  right  to  terce,  they  could  not  quarrel  the 
same,  unless  she  had  expressly  disponed  or  consented  for  all  right  of  terce  that 
she  could  crave 
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I669«    February  23^    Bisbop  of  EimiBviu^H'  against  HsKiroits  of  Braid. 

,  The  Bishop,  punuing  for  lour  chaUers  of  Tictual^  as  the  valued  tack^duty 
of  the  lands  of  Braid,  conform  to  a  decreet  of  plat,  m  atmo  1631^  at  the  instance 
of  the  Abbot  of  Holyroodhonse^  whereby  the  stock  and  teiad  being  Jointly  va- 
lued ta  be  wiorth  twenty  cfaalders  victual  ^  and  so,,  by  the  Act  id  radiament. 
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four  chalders  of  victual,  as  being  the  fifth  part,  was  the  valued  duty  of  the 
teind :  It  was  alusoed  for  the  defenders,  That,  by  that  same  decreet  of  plat 
produced,  there  was  only  decerned  to  be  paid  out  of  the  lands  of  Braid  thirty- 
two  bolls  victual,  which  they  had  been  in  use  to  pay  to  the  minister ;  which 
being  a  standing  decreet,  and,  by  virtue  thereof,  the  defenders  having  paid  no 
more  for  all  years  since  now  by  the  space  of  thirty-six  years,  it  ought  not  to  be 
taken  away  summarily,  but,  by  way  of  reduction,  to  be  intented  before  the 
Commissioners  for  the  Valuation  of  Teinds. 

The  Lords  of  Session  not  bein^  competent  judges,  this  defence  was  repelled ; 
and  decreet  given,  finding  that  the  valued  duty  of  the  teind  was  four  cnalders 
of  victual  as  the  fifth  part  of  twenty :  And  the  Lords  found.  That  the  decreet 
was  extracted  by  an  error  m  caJcuU) ;  and  so  there  needed  no  reduction  :  which 
is  hard. 
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1669*    June  4.        William  Black  against  James  Hamilton. 

William  Black,  having  obtained  decreet,  before  the  Bailies  of  Edinburgh,  for 
180  pounds  Scots,  for  the  lajdng  a  quantity  of  copper  in  the  weish-house  of 
Leith,  whereof  he  was  tacksman ;  in  which  decreet,  Iiamilton  was  holden  as  con- 
fessed ;  and  havfng  suspended  and  intented  reduction  upon  that  reasop.  That  the 
decreet  was  given  in  absence,  when  he  was  north  about  his  lawful  affiurs; 
whereas,  if  he  had  compeared,  he  had  a  good  defence,  to  which  he  craved  to 
be  reponed«  The  Lords  did  repone  him  against  the  decreet,  hq  paying  the  ex- 
penses to  the  pursuer. 

Notwithstanding  it  was  alleged.  That,  he  being  cited,  personally  appre* 
bended,  and  holden  as  confessed,  he  could  not  be  reponed,  unless  he  had  suffi- 
ciently purged  his  contumacy ;  which  was  not  done :  For  as  to  decreets  before 
inferior  judges,  where  there  was  a  lawful  defence  competent,  and  was  omitted, 
and  the  party  holden  as  confessed,  for  no  compearance : 

The  Lords  found.  That  the  defenders  might  be  reponed  ut  supra :  whereas,  if 
he  had  no  defence  to  elide  the  libel,  they  would  not  have  reponed  him. 
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1669.    June  6.    Thomas  Somervell  against  The  Earl  of  Carnwath. 

The  Earl  of  Camwatb  being  debtor  to  the  said  Thomas  Somervell  in  the  sum 
of  2400  merks ;  and,  for  his  further  security,  having  gotten  an  assignation  to  some 
bonds,  he  did  give  a  back-ticket  to  be  countable,  and  to  allow  uxe  same  in  the 
first  end  of  any  sums  due  to  him  ;  and,  as  he  informed,  did  thereaft;er  count  and 
deliver  up  all  the  bonds ;  and  did  thereafter  lend  him  more  monies,  and  took 
ass^ation  to  two  other  bonds  granted  by  the  Earl :  whereupon  having  charg^ 
he  Old  suspend  upon  the  foresaid  back-ticket 

It  being  answered.  That  the  back-ticket  did  instruct  that  the  Earl  was  then 
debtor,  by  bond  or  otherwise,  prior  to  the  ticket ;  whereas  the  sums  charged 


1669.  GOSFORD.  5BS 

for  were  due  by  bonds  posterior,  or  the  charger  had  right  froin  George  Fullar- 
toun,  after  the  date  of  the  back-ticket : 

It  was  REPLIED  for  the  Earl»  That  albeit  the  assignation  made  by  Fullartoun 
was  posterior,  yet  the  EarPs  bond  was  prior,  and  was  to  the  behoof  of  the 
charger ;  the  Earl  having  only  trusted  Somervell,  who  did  take  off  the  furnishing 
from  any  he  pleased,  (which  was  the  cause  of  the  bond,)  without  the  EarPs 
knowledge,  who  did  never  count  with  Fullartoun,  who  could  only  look  upon 
SomerveU  as  his  debtor :  And  therefore  that  the  charger  ought  to  instruct,  other- 
wise  than  by  the  back-ticket,  that  the  Earl  was  debtor  by  other  bonds  than 
this  granted  to  Fullartoun. 

The  Lords  ordained  the  cedents,  whose  bonds  were  prior  to  the  back-ticket, 
to  be  examined  upon  oath,  if  their  bonds  were  taken  to  the  behoof  of  Somervell, 
seeing  he  was  soon  thereafter  assigned  thereto ;  and  that  the  same  were  granted 
for  March  accounts,  to  the  merchants  who  ftimished  and  delivered  the  same  to 
Somervell,  who  is  the  EarPs  tailon 
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1669*    June  11.    Collinson  against  Menzies  of  Balgodnie. 

Menzies  of  Balgounie  having  given  a  bond  of  provision  of  1 2,000  merks  to 
five  of  his  younger  children,  pavable  at  the  first  term  after  his  decease,  and 
bearing  an  obUgement,  in  case  ot  not  payment,  that  his  heirs  should  infeft  them 
in  the  lands  of  balgounie  for  their  security :  They  did  obtain  a  decreet  against 
his  grandchild,  as  representing  him,  not  only  for  the  principal  sum,  but  for  the 
bygone  annualrents  since  their  father's  decease,  upon  that  ground, — That  the  de- 
fender aiid  his  father  had  continually  possessed  Uie  lands  since  the  death  of  the 
Soodsire,  who  was  granter  of  the  bond :  Which  decreet  being  suspended,  and  re* 
uction  raised  upon  this  reason,-— That  the  suspeiider  was  minor  the  time  of  the 
decreet,  and  enormlv  lesed ;  because  the  bond  did  bear  no  annualren^i  but  only 
an  obligement  to  inieft ;  and  the  most  that  could  have  been  decerned  was  the 
rents  of  the  lands,  which  ou^ht  to  have  been  liquidated  by  a  sentence,  and  found 
to  have  been  equivalent  to  uie  annualrent  of  the  money : 

Notwithstanding  whereof,  the  Lords  found  the  letters  orderly  proceeded  for 
apprising  the  lands,  for  security,  both  of  principal  and  annualrents;  in  regard 
other  creditors  were  doing  diligence,  by  comprising  and  adjudication:  But 
withal  ordained  the  charger  to  prove  the  worth  of  the  rents  of  the  lands :  for 
which  they  ordained  letters  to  be  directed ;  and  declared,  that  if  they  should  not 
extend  to  the  yearly  annualrent,  the  comprising  should  be  restricted,  in  so  far 
as  the  annualrent  did  exceed  the  same« 
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1669*    June  12.    Forbes  and  his  Spouse  against  Akna  Blaib. 

David  Edgar,  by  contract  of  marriage  with  Anna  Blair,  having  provided  the 
children  of  the  marriage  to  4000  merks ;  and  in  case  thire  should  be  more  than 
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<ine»  they  deceasing,  their  povtions  to  acresce  to  the  surviving :  Doctor 
having  married  one  of  the  children  of  that  marriage,  and  thereby  having  right 
to  a  fourdi  part ;  and  likewise  having  right  to  other  2000  merks,  by  the  decease 
of  two  other  children ;  and  thereupon  obtained  a  decreet  against  the  heir  and 
comprised  the  lands :  Anna  Blair,  her  mother,  being  likewise  infeft  in  the  said 
lands  upon  a  disposition  from  the  heir,  did  pursue  reduction  of  the  doctor  and 
his  wife's  right  of  comprising,  upon  this  reason,*— That,  before  the  decreet,  she 
had  accepted  of  a  tack  of  the  lands,  bearing  this  provision,  that  she  might  either 
retain  1000  merks,  which  was  her  patrimony,  or  otherwise  pay  the  tack-^luty  $ 
which  provision  being  an  acknowledgment  that  there  was  no  more  due  to  her 
after  the  death  of  two  of  the  children,  whose  portions  had  accresced  to  her,  she 
shoidd  not  take  decreet  for  any  more. 

This  reason  was  rcpelled,  seeing  the  provision  of  the  tack  did  not  mention 
any  thing  that  did  accresce  by  the  death  of  the  other  children,  but  was  con- 
ceived only  ut  supra :  Which  the  Lords  did  interpret  to  have  been  only  of  her 
proportion  and  part,  as  being  one  of  the  four  children  which  were  begotten  of 
the  marriage. 

Page  50. 


166SF.    June  12.    Mr  Patrick  Swintoun  against  The  Bishop  of  Edinburgh* 

The  said  Mr  Patrick  S  wintoun  charging  the  tenants  -of  the  parish  of  Cor8e*> 
michell  for  some  bygone  stipend,  conform  to  a  decreet  of  locality  in  anno  16^  $ 
compearance  was  made  for  the  Bishop  of  Edinbura^,  who  craved,  that,  by  virtue 
of  the  Act  of  Parliament  restoring  bishops,  he  wimld  be  preferred  to  all  the 
teinda  which  exceeded  the  ministar^s  stipend,  as  it  was  setUed  before*  the  year 
of  God  1637^ 

It  was  ALLfiOED  for  the  minister.  That,  since  tli^  late  Act  of  Parliament,  re» 
atoring  bishops  to  their  benefices,  as  they  were  before  the  year  i6d7f  the  Bistu^ 
of  Edinburgh  had  given  him  a  presentation  to  the  kirk,  and  the  modified  stipend 
and  locality  thereof;  which  must  be  interpreted  of  the  decreet  of  plat,  m  anno 
1649 ;  there  never  having  been  any  decreet  of  locality  before  tibat  time. 

The  Lords,  notwithstanding,  preferred  the  Bishop ;  and  found.  That  the  pre- 
sentation not  expressing  any  modification  or  locality,  in  anno  1649,  but  being 
onlv  in  general,  could  not  be  interpreted  otherwise  but  of  such  a  modification 
and  locwfy  as  was  due  fc^  law  befinre  the  year  1637*  Which  may  be  thought 
hard* 
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1669*    June  IS.    Baillie  of  Walstoun  against  — —  Scot,  Spouse  to  Mr 

John  Muirhead, 

Me  Henry  Scot,  father  to  Muirhead's  wife,  being  debtor,  by  his  bond,  to 
Wabtoun  in  the  sum  of  500  merks,  he  did  thereupon  pursue  his  daughter,  as 
representing  her  fiither,  upon  diis  passive  title,— That  he  nad  acquired  some  1mu1» 
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to  himself  and  daughter  in  fee,  with  power  to  contract  debt,  dispone  or  grant 
wadsets  or  tacks  during  his  lifetime. 

it  was  ALLEGED,  That  the  said  lands  were  so  purchased  and  provided  to  the 
defender  before  the  contracting  of  Walstoun's  debt ;  and  so  could  give  no  ground 
for  a  passive  title,  she  not  being  successor  post  contractvm  debitum. 

The  Lords,  notwithstanding,  did  sustain  the  summons  ;  not  to  make  her  per- 
sonally liable,  as  representing  her  father  by  that  passive  title,  but  only  in  so  far 
as  she  had  a  real  right,*  affected  as  said  is,  and  had  made  benefit  thereby ;  and^ 
therefore,  ordained  the  pursuer  to  prove  that  the  worth  of  the  lands  and  rents 
intromitted  with  did  exceed  this  sum  contained  in  the  bond  ;  and  declared,  that 
the  counting  for  the  bygone  annualrents,  and  offering  to  dispone  the  lands  in 
favours  of  the  pursuer,  she  should  be  liberated  ;  otherwise  she  should  be  Jiable  m 
soUdum  to  creditors.  This  was  done  to  obviate  fraud  and  circumvention  by  such 
conveyances  made  of  purpose  to  prejudge  lawful  creditors. 
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1669«    June  15.    Astharst,  Englishman,  against  Ani^a  Douglas^  Ladt  Bog* 

HALL. 

In  a  reducl^ion,  pursued  at  the  Lady  BoghaU's  instance,  who  was  relict  of  An- 
thony Roswall,  for  reducing  a  wadset  granted  Astharst,  ea^  capite  inhibitionis, 
which  was  served  at  .the  instance  of  Sir  John  Carstairs,  upon  a  personal  bond 
granted  by  Roswall  before  the  wadset ; — ^there  being  a  declarator  raised  at  the  de- 
fender's instance,  to  hear  and  see  it  found.  That  the  debt  was  satisfied  by  Ros- 
wall himself,  or  by  Maurice  Trent,  his  cautioner,  to  whom  Roswall  had  dispo- 
ned some  lands  for  his  relief;  and  it  being  desired  that  witnesses  might  be  ex- 
amined, es  qfficiOs  anent  the  said  conveyance,  of  filling  up  the  lady's  name  in  the 
assignation,  notwithstanding  of  payment  of  the  debt,  as  said  is  : — It  being  al- 
leged, That  the  assignation,  being  filled  up  in  the  lady's  name,  could  not  be 
taken  away  but  scripto  veljuramento : 

The  Lords,  notwithstanding,  before  answer,  did  ordain  Maurice  Trent  his 
oath  to  be  taken  primo  loco  ;  reserving  to  examine  Sir  John  Carstairs,  and  James 
Brown  advocate,  who  was  thejady's  son-in-law,  as  they  should  find  cause. 
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1669.    Jtme  IJ.    Andrew  Douglas,  Macer,  against  Alexander  Crawford. 

Mr  Thomas  Crawford  having  gotten  an  infeftroent  of  an  annualrent,  efieiring 
to  3000  merks,  out  of  a  tenement  belonging  to  John  Douglas,  the  pursuer's  fa- 
ther, and  having  given  aback  bond,  bearing,  that  900  merks  belonged  to  Andrew 
Douglas,  and  that  whensoever  he  should  be  paid  of  his  3000  merks,  that  he 
should  pay  the  said  900  merks  to  the  said  Andrew  :  there  was  pursuit  intented 
against  Mr  Thomas's  son,  at  the  instance  of  Andrew,  for  the  bygone  annual- 
rente  of  the  900  merks,  and  for  denuding  of  himself  of  a  proportional  part  of 
the  infeftment  efieiring  thereto. 
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It  was  ALLEGED,  That  the  back-bond  could  furnish  no  such  action ;  bearing  no 
such  obligement,  but  only  to  make  payment  of  the  900  merks^  after  payment  of 
the  whole  3000  merks. 

The  Lords,  notwithstanding,  did  sustain  the  pursuit  as  to  the  bygone  annual- 
rents,  in  so  far  only  as  the  defender  had  intromitted  with  the  rents  of  the  tene> 
ments  *,  for  which  they  ordained  him  to  count  and  reckon  :  and  did  likewise  de* 
cern  him  to  denude  himself  of  a  proportional  part  of  the  ri^ht,  in  respect  the 
back-bond  did  prove  a  clear  trust  as  to  that  sum,  and  that  Mr  Thomases  name 
was  only  borrowed ;  whereupon,  quocunque  tempore^  he  might  be  pursued  to  de- 
nude ;  which  being  done^  would  liberate  him  from  the  obligement  to  make  pay- 
ment. 
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1669-    June  17*    Thomas,  Janet,  and  Margabet  Kers,  against  Agnes  Ker*  * 

There  being  a  pursuit  raised  before  the  commissaries,  at  the  instance  of  the 
said  Thomas,  Janet,  and  Margaret  Kers,  against  the  said  Agnes,  as  executrix  to 
Margaret  Ker,  for  payment  of  certain  legacies  left  to  the  pursuers ;  whereof  ad- 
vocation was  raised  upon  iniquity,  in  so  far,  that  the  commissaries  had  repelled 
a  relevant  defence,  viz.  That  the  executor  had  pursued  an  exhibition,  and  re- 
covered the  writs  for  instructing  the  defunct's  debts,  and  thereupon  had  pur- 
sued and  recovered  sentence  against  the  debtors.  Which  defence  was  repelled, 
in  respect  of  this  reply,  That  execution  had  not  been  used  upon  the  decreets 
timeously. 

The  Lords  found.  That  the  reply  could  not  elide  the  defence ;  in  respect  that 
the  decreets  were  but  recovered  six  or  seven  weeks  before  the  pursuit  before  the 
commissaries ;  which  they  found  to  be  so  short  a  time,  that  it  could  not  make 
the  executor  liable  for  the  whole  debts  and  legacies  ; — that  she  was  only  obliged 
to  assign  to  the  decreets }  unless  the  pursuer  could  allege  that  the  debtors,  da- 
ring iha,t  short  time,  had  put  away  their  estates,  or  were  in  a  worse  condition. 
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I669t    June  17.    SxRErr,  Englishman,  against  Lady  Torphichen. 

Streit,  pursuing  a  poinding  of  the  ground  upon  an  infeftment  granted  by 
James  Mason,  the  Lord  Torphichen^  who  was  superior  of  the  lands,  and  had 
comprised  the  property,  did  compear  and  allege^  That  albeit  it  was  [true]  thatt  - 
as  superior,  he  nor  his  donatar  could  have  no  right  to  Mason's  liferent,  in 
respect  he  had  received  his  son  to  be  his  vassal ;  yet,  seeing  the  son's  right  was 
reduced,  he  might  join  his  right  of  superiority  and  comprising,  and  therenpoa 
crave  preference  as  to  the  liferent. 

The  Lords  found.  That  these  two  titles,  being  disparata  and  of  divers  na- 
tures, and  the  liferent  escheat  not  being  sustained,  it  could  not  fortify  the  right 
of  the  comprising,  which  was  after  the  pursuer's  infeftment  of  annualrent. 
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1669.    June  17*    James  Riddell  against  The  Laird  of  Grainge  Hamiltok. 

Ik  a  declarator,  pursued  at  James  Riddell's  instance,  against  Grange,  for  do- 
ing wrong  in  stopping  the  level  of  his  coal,  to  which  he  had  right  by  contract 
made  by  Grrange's  fatner, — there  being  a  commission  granted  for  examining  wit* 
liesses  .upon  the  place,— after  report  made,  it  was  debated  amongst  the  Lords, 
If  tenants,  who  had  tacks  standing  for  years  to  run,  might  be  admitted  witnesses 
for  their  masters.  - 

It  being  alleged  by  some.  That  no  tenants,  but  such  as  had  liferent  tacks, 
or  nineteen  years'  at  feast,  could  be  admitted ;  and  by  others,  that  no  tenants 
could  be  rejected  but  such  as  were  removeable  at  pleasure,  their  tacks  being  ex- 
pired. But  there  being  witnesses  before,  who  did  sufficiently  prove,  that  ques- 
tion was  not  decided  y  yet  there  is  strong  and  probable  arguments  for  both 
opinions ;  the  old  practicks  running  for  the  first,  and  the  custom  of  late,  both  in 
Council  and  Session,  not  being  so  strict :  And  in  reason,  tenants  against  whom 
no  other  objection  can  be  made,  having  tacks  standing,  and  pot  in  their  masters' 
reverence  for  bygones,  and  it  being  supposed  that  their  tacks  are  set  for  a  just 
duty ;  there  is  no  ground  to  make  them  be  suspected,  and  rejected  upon  that 
onl^  reason,  that,  after  expiring  of  their  tacks,  their  master  may  remove  them ; 
which  will  as  weU  militate  against  a  nineteen  years'  tack,  if  the  most  part  of 
them  be  run  the  time  of  the.  deponing.  But  it  is  hard  to  determine  a  general 
rule ;  and,  according  to  circumstances,  it  should  be  left  to  the  arbitrament  of 
the  Judges  to  admit  or  reject  them.    ' 
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1669*    JuM  17*    '^he  Heir-of-Line  of  Towie  Babclat  against  Barclat  of 

AucHR£DT>  who  had  Right  from  the  Heir-Male. 

In  an  improbation  of  the  disposition  of  the  barony  of  Towie,  made  to  Auch* 
redy  from  the  next  heir-male, — ^Auchredy  himself  being  next  to  him  in  succes- 
sion, the  last  term  in  the  improbation  being  running,— -a  bill  was  given  in  for  the 
heir-of-line,  craving  one  oi  the  two  witnesses  inserted  in  the  (Usposition  to  be 
e2;amined,  that  his  deposition  might  lie  m  retentis. 

It  was  alleged.  That  the  desire  could  not  be  granted ;  because  the  witnesses 
were  neither  aged  nor  infirm,  and  that  he  could  not  depone  till  the  disposition 
itself  was  produced,  that  he  might  see  his  own  hand-write. 

Notwithstanding  whereof,  the  desire  of  the  bill  was  granted ;  which  was  very 
hard,  the  whole  terms  for  satisfying  the  production  being  so  near  run  out ;  but 
the  case  was  so  odious. 
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1669«    Ju^  17*    MooK  of  Ottebburn  against  Bennet  of  Gbubbet. 
There  being  mutual  declarators  betwixt  the  said  two  persons^  anent  the 
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property  of  Greenlaw,  Otterburn  contending  that  it  was  part  and  pendicle  of 
the  lands  of  Otterburn,  wherein  he  and  his  authors  were  infeft  by  Sir  John  Ker 
of  Littledean,  who  was  common  author  to  both  ;  and  by  virtue  thereof  had  been 
in  immemorial  possession,  without  interruption.  Likeas  in  anno  I6I6,  in  char- 
ter of  the  third  part  of  the  lands  of  Otterburn,  Greenlaw  was  expressly  design- 
ed and  disponed  therewith,  to  the  said  Moor's  authors. 

It  was  ALLEGED  for  Grubbct,  That,  in  the  disposition  of  the  lands  of  Otter- 
burn,  made  to  Moor  m  anno  1662,  after  the  disposition  and  procuratory  of  re- 
signation of  the  lands  of  Otterburn,  with  the  parts  and  pertinents,  there  was 
likewise  an  assignation,  to  all  right,  kindness,  and  possession,  which  the  disponer 
or  their  predecessors  had  of  the  lands  of  Greenlaw  ;  which  was  declared  to  be 
their  only  right. 

The  Lords,  notwithstanding,  did  sustain  Otterburn*s  right  of  property,  in 
respect  that  that  declaration  was  only  general,  and  could  not  take  away  an  ex- 
piress  right  of  property  contained  in  a  prior  charter ;  and  that  the  said  lands  were 
never  particularly  designed  in  the  common  author's  right,  or  his  predecessor's 
right,  as  a  distinct  tenement ;  and  that  he  had  never  quarrelled  Moor  and  his 
predecessor's  right,  in  his  time  ;  nor  Grubbet,  nor  his  father ;  who  had  no  other 
right  to  Greenlaw  but  by  a  new  charter,'  granted  in  anno  16S5,  upon  his  own 
resignation,  and  not  in  the  first  right  9)9dQ  to  him  of  the  lands  of  Morebottle. 
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1669.    Jime  22.     Hamilton  of  Cross  against  a  Viscount  of  Frendbaught. 

Hamilton  of  Cross  having  obtained  a  gift  of  the  liferent  escheat  of  Cow- 
bardie,  as  likewise  a  disposition  of  his  lands,  which  was  posterior  to  a  disposition 
of  a  part  thereof,  made  to  the  Viscount  of  Frendraught's  author,  and  insisting 
as  donatar  to  the  liferent  escheat,  which  fell  before  Frendraught^s  right  was 
made  by  the  common  debtor : — 

It  was  ALLEGED,  That  the  gift  was  simulate,  as  being  purchased  by  the  rebel's 
means ;.  in  so  far  as  he  had  allowed  the  sums  of  money  bestowed  for  the  same, 
in  the  first  end  of  the  price  of  the  lands  disponed. 

It  was  REPLIED,  That  albeit  it  was  so,  yet  it  was  lawful  to  Hamilton,  it  not 
being  to  the  behoof  of  the  rebel,  but  for  his  own  security. 

The  Lords  found  the  allegeance  relevant, — that  Hamilton  did  know  of  the 
prior  right  before  he  did  bargain  with  the  common  author, — to  be  proven  by  his 
oath  ;  which  they  thought  sufficieat  to  infer  collusion,  and  that  the  gift  was  il- 
mulate.  ^ 

Page  6S^ 


1669.    June  22. 


It  was  moved  to  the  Lords,  if  one,  being  cited  before  the  justices^  who  had 
no  constant  residence,  might  be  apprehended  in  the  Session-house,  by  virtue  of 


J 


1669-  GOSFQRD.  589 

an  order  from  the  justices-deputes,  and,  in  case  he  should  not  find  caution,  be 
incarcerated. 

Which  the  Lords  found  might  be  lawfully  done,  albeit  he  was  attending  the 
Session,  being  cited  to  compear  and  depone  before  the  Lords. 

Tagt  66. 


1669.    June  22. 

In  the  foresaid  improbation,  pursued  against  Barclay  of  Auchredy,  at  the  in* 
stance  of  the  heir  of  line  of  the  Barony  of  Towie,  one  Steven,  who  was  a  wit- 
ness insert  in  the  disposition,  compearing  personally  to  be  examined  in  pree^ 
sentia  :— 

It  was  OBJECTED,  That  he  was  charged  before  the  justices  for  stealing  away 
of  Barclay's  papers,  being  his  domestic  servant,  and  was  entertained  by  the  pur- 
suer since  he  ran  away  from  Barclay. 

The  Lords,  notwithstanding,  did  ordain  him  to  depone ;  in  respect  the  citation 
before  the  justice  was  since  \  and  that,  as  he  declared,  as  he  was  going  away 
with  two  papers,  so  it  was  because  Barclay  did  give  them  to  him,  that  he  might 
counterfeit  the  tutor  of  Towie's  name,  and  subscribe  a  missive  letter^  as  if  it 
had  been  from  the  tutor. 

Page  56. 


1669*    June  24.    Inglis  of  Murdestoun  against  Fart  in  Glasgow. 

• 

Murdestoun  being  charged  for  payment  of  the  sum  of  a  thousand  merks, 
conform  to  his  bond,  did  suspend,  and  intent  reduction,  upon  this  reason  :— ^ 
That  the  bond  was  granted  by  him  when  he  was  minor,  to  his  hurt  and  lesion, 
it  being  for  the  exchange  of  a  horse  and  a  mare ;  whereas  the  horse  received 
was  of  no  better  value  than  the  mare  given. 

It  Deing  ANSWERED  for  the  charger.  That,  by  a  ticket  apart,  he  had  declared 
himself  to  be  major,  and  had  nromised,  upon  soul  and  conscience  never  to  quar- 
rel the  same.  Likeas  thereafter,  he  did  grant  a  bond  of  corroboration  of  the 
foresaid  bond. 

It  was  REPLIED  for  the  suspender.  That  he  was  cheated  when  he  did  grant 
that  Bond  of  corroboration,  being  made  drunk  by  the  charger ;  which  he  refer- 
red to  his  oath,  and  whereupon  be  had  intented  a  reduction  ea:  capite  doU. 

The  Lords,*  notwithstanding,  found  the  letters  orderly  proceeded ;  seeing  they 
could  not  allege  that  be  was  drunk  the  time  of  the  granting  the  first  bond,  and 
that  he  never  naving  quarrelled  the  same  till  both  the  horse  and  the  mare  were 
out  of  their  possessions  ; — ^that  the  bargain  was  made  in  a  public  fair  and  mar- 
ket, where  it  is  lawful  to  a  seller  to  appreciate  his  horse  as  he  pleases ; — they 
would  not  repone  him  against  4iis  own  oath  and  bond,  and  his  bond  of  corrobo- 
ration ;  seeing,  in  emptione  et  venditione,  the  law  allows  invicem  decipere  ;  against 
which  there  is  no  remedy,  nisi  sit  injra  dimidium  justi  pretii;  which  ground 
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could  not  be  here  insisted  on  after  so  long  a  time ;  and  that  the  hone  and  mare 
were  not  extant,  that  they  might  be  appreciated. 

Tc^e  57. 


1669.    Jvme  25.    Brown  against  Isabel  Simpson  and  her  Daughters. 

The  said  Margaret  Brown,  having  comprised  a  tenement  of  land  from  John 
Livingstoun,  did  pursue  a  reduction  of  the  right  made  to  Livingstoun's  daugh- 
ter, as  being  done  infraudem  creditorum^  in  so  far  as  it  was  made  first  to  one 
Greenlies,  and  by  him  disponed  to  Robert  Wrie,  and  by  him  made  over  to  the 
daughters ;  which  was  so  conveyed  of  purpose  to  prejudge  Livingstoun's  cre> 
ditors  ;  seeing  the  daughters  were  young,  and  in  ^mi/io,  liaving  no  estate,  and 
Livingstoun  retained  the  possession  during  his  lifetime.  Whereupon  Robert 
Wrie  being  examined  upon  death-bed,  before  answer,  and  declaring.  That  he 
was  intrusted  by  Robert  Simpson,  goodsire  to  the  daughters,  who  did  order 
him  to  uplift  the  price  of  the  tenement,  being  1200  merks,  due  to  him  by  the 
Earl  of  Wigtoun,  which  he  paid  to  Greenlies,  and  thereupon  got  his  right,  and 
disponed  it  to  the  daughters. 

It  was  much  debated,  if  his  sole  declaration,  without  any  further,  should  be 
sufficient  to  assoilyie  from  the  reduction ;  which  was  thought  to  be  of  a  danger* 
ous  consequence,  seeing  a  trustee  might  declare,  as  to  his  right,  any  cause  he 
pleased,  and  might  be  ignorant  to  whom  truly  the  money  did  belong,  whether 
to  the  father  or  goodsire ;  and  the  presumptions  were  most  violent,  viz.  That  the 
father  had  still  retained  possession ;  and  that  the  tenement,  being  liferented  by 
the  mother  and  good-dame,  was  not  worth  the  half  of  the  money  which  the 
goodsire  allowed ;  and,  being  a  provident  man,  could  not  make  so  bad  a  bargain 
for  his  grandchildren. 

Therefore  the  Lords,  before  answer,  did  yet  resolve  to  take  further  trial,  and 
ordained  the  £arl  of  Wigtoun's  chamberlains,  or  any  other  who  knew  the  ve- 
rity, to  be  examined  if  the  Earl  was  truly  owing  that  sum  to  Robert  Simpson, 
and  when  it  was  paid  and  uplifted  by  Q^ooert  \^e. 

Page  58. 


1669«    June  2f .    Will  against  The  Magistrates  of  Kirxaldt.  . 

In  a  subsidiary  action  pursued  against  the  Magistrates,  for  suffering  a  prisoner 
for  debt  to  escape ;— It  being  alleged  by  the  pursuer.  That  the  prison  doors 
were  not  sufficient ;  and  that  some  of  them  were  not  lodced  j  and  a  catiband 
without  the  door  was  not  put  on  that  night  before  the  prisoner  escaped :  And 
the  Magistrates  offering  to  prove.  That  the  doors  were  sufficient  and  locked, 
and  some  of  them  blown  up  with  powder ;  and  that  they  had  done  as  great  di* 
ligence  that  night,  as  ever  they  had  been  in  use  to  do  for  keeping  of  prisoners 
for  debt : 

The  Lords,  before  answer,  did  ordain  both  parties  to  have  diligence  for  pror- 
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ing  their  allegeances,  that  they  might  know  clearly  the  matter  of  fact,  and  if 
there  was  any  fault,  before  sentence. 

Page  59. 


1669.    Jt^ne  29.    Earl  of  Kinghorn  against  The  Tenants  of  Dronlaw. 

In  a  removing  pursued  against  the  tenants,  who  alleged.  That  ihey  had  a 
tack  from  ,  who  was  not  warned : — It  was  replied,  That 

■  was  a  naked  liferenter,  and  was  now  dead  ;  so  that,  their 
interests  being  extinct,  the  tenants  ought  to  remove ;  at  least,  that,  without  any 
new  warning,  they  might  be  decerned  to  remove  at  Whitsunday  I67O. 

The  Lords  found  the  defence  relevant,  and  that  there  was  a  necessity  of  a 
new  warning  before  the  tenants  could  be  decerned  to  remove. 

Page&). 


1669.    Juiy  S.     Anna  Blair  and  her  Spouse  against  Doctor  Forbes. 

• 

The  said  Anna,  pursuing  for  mails  and  duties  of  her  conjunct*fee  lands, 
to  which  she  was  provided  ;r-'It  was  alleged  for  the  Doctor,  who  was  infeft 
upon  a  comprising  led  for  his  wife's  portion.  That  the  pursuer's  seasine  was  null, 
not  being  registrate.  It  was  replied.  That  it  was  given  upon  a  contract  <^ 
marriage,  clad  with  many  years'  possession,  and  acknowledged  by  the  defen- 
ders,  in  so  far  as,  in  a  double  poinding,  they  had  taken  a  decreet  with  the  bur- 
den of  her  liferent. 

The  Lords  sustained  the  reply ;  albeit  the  defender  was  a  singular  successor, 
and  founded  his  allegeance  upon  the  Act  of  Parliament. 

PageQU 


1669.    Jtdy  3.  Betwixt  these  same  Parties^ 

The  Doctor  and  his  Wife,  pursuing  the  Mother  and  her  Husband,  for  aliment, 
and  referring  the  same  to  her  oath,  she  did  depone  qualificate,  tha^  as  she  was 
alimented,  so  it  was  upon  an  agreement  to  pay  so  much  victual  weekly. 

The  Lords  sustained  the  qusuily ;  notwithstanding  it  was  alleged,  that  it  re- 
solved in  an  allegeance  that  ought  to  be  proven  otherwise  than  by  die  deponent^a 
own  oath. 

. Page^l. 


1669*    Juty  3.    Georoe  Stewart  of  Aldhame  agednst  The  Tutor  of  Grant^ 
The  tutor  being  charged  upon  a  bond  granted  to  the  said  Greorge  foor  £600 
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of  bygone  pensions,  due  to  him  by  the  Laird  of  Grant,  did  suspend,  upon  this 
reason  -.--That  the  bond  was  affected  with  a  condition.  That,  in  case  he  should 
offer  a  discharge  of  the  pension  to  Grant's  curators,  and  in  case  of  refusal  to  re- 
turn the  same  before  a  certain  day,  he  should  be  liberated  j  and  accordingly 
subsumed,  that,  within  a  month  after  the  day,  be  did  return  the  same ;  and  gaye 
that  reason.  That  the  charger  had  no  written  pension  of  the  Laird  of  Grant} 
without  which  the  curators  could  not  allow  the  same. 

The  Lords,  notwithstanding,  found  the  letters  orderly  proceeded  for  the 
principal  sum  ;  seeing  he  did  not  instruct  any  diligence,  that  he  had  offered  the 
same  to  the  curators  debiio  tempore  ;  and  that  Grant  himself,  by  a  letter,  did 
acknowledge  the  service ;  and  that  the  pension  had  been  paid  by  his  father  many 
years ;  and  that  the  service  and  employment  had  been  continued :  but  they  sus- 
pended  for  the  annualrent,  in  respect  the  tutor  could  get  no  relief  of  Grant  and 
his  curators. 

Page  61. 


1669*    Juh/  7-    Robert  Rait  against  The  Creditors  of  Alexander  Irving. 

.  The  said  Robert  Rait  having  bought  from  Irving  the  lands  of  Swattoun,  and 
given  bond  for  the  price  thereof,  with  a  provision.  That  he  might  retain  as  much 
as  would  satisfy  all  real  burdens,  and  as  much  as  would  establish  a  right  in  his 
person ;  which  price  was  arrested  by  Irving's  creditors  ;  and  likewise  some  of 
them,  having  assignations,  did  charge  for  payment :  The  said  Rait  did  suspend 
upon  double  poinding ;  wherein,  there  being  a  count  and  reckoning,  he  did 
crave  allowance  of  his  disbursements,  and  raising  of  suspension,  and  ^r  his  at- 
tendance and  discussing  thereof,  and  of  what  he  had  given  to  advocates  and 
clerks,  extending  to  ab^ut  ^300 ;  which  he  craved  the  creditors  to  allow,  as 
Irving  himself  would  be  obliged,  if  he  were  pursuing. 

The  Lords  finding  that  the  suspender  might  have  consigned  the  money,  and 
have  been  free  of  annualrent,  and  all  considerable  charges, — ^they  only  modified 
the  sum  of  £50  to  be  detained  from  the  creditors ;  and  found,  that  they  were 
not  in  a  like  condition  liable  as  Irving  would  have  been,  if  he  had  been  pur- 
suing. 

Page  62. 


1669-    July  8.  Shaw  against  Shaw. 

* 

In  a  reduction  of  a  bond,  made  by  William  Shaw  to  his  uncle,  and  assigned 
to. Robert  Shaw;  whereupon  he  had  led  a  comprising  for  the  sum  of  ji?20,000: 
The  production  being  satisfied,  the  pursuer  offered  to  improve  the  bond ;  where- 
upon an  act  was  extracted  and  witnesses  cited :  But,  fearing  that  the  witnesses 
would  not  prove  that  the  bond  was  false  and  feigned,  €tke  pursuer  craved  to 
be  reponed,  that  she  might  insist  upon  the  reasons  of  reduction  :  Whereupon  it 
was  oebated  amongst  the  Lords,  if,  in  law  and  form  of  process,  she  might  oe  re- 
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poned,  seeing  exceptio  falsi  est  uUinia  ;  and  the  alleger  of  falsehood  succumbing 
in  the  probation,  can  never  thereafter  be  heard : — And  on  the  other  part,  it  was 
ALLEGED,  That  she  being  a  woman,  and  her  procurators  not  having  libelled 
an  improbation,  but  a  naked  reduction,  and  only  proponing  the  exception  of 
falsehood  against  the  production,  it  was  hard  to  prejudge  her  of  the  benefit  of 
reduction. 

The  Lords,  before  answer,  ordained  them  to  be  heard  on  the  reasons  of  re- 
duction. Page  Hi. 


1669.    July  10.    Somervell  against  The  Earl  of  Carktwatr. 

In  this  action,  before-mentioned,  Fullartoun  having  been  examined,  did  de- 
clare, That  the  bond  granted  him  by  the  Earl  of  Camwath,  was  to  the  beho<^ 
of  Somervell ;  and  that  accordingly  ne  did  assign  the  same : — Whereupon  the 
Lords  fiilding  that  bond  to  be  prior  to  the  back-bond  granted  by  Somervell  to 
the  Earl,  they  inclined  to  decern  that  it  was  one  of  tne  bonds  for  which  the 
Earl  gave  an  assignation ;  unless  Somervell  would  make  it  appear,  and  conde* 
scend  upon  other  bonds  due  by  the  Earl,  for  which  he  granted  a  back-bond. 
But  he  condescending  upon  a  bond  of  £100  sterling,  which  he  alleged  that  he 
had  delivered  up  to  Uie  Earl,  when  he  got  the  assignation ;  They  ordained,  be- 
fore answer,  that  he  should  prove,  by  the  writer  and  witnesses,  that  there  was 
such  a  bond ;  or,  by  the  Earl-Chamberlain's,  or  his  own  oath,  that  it  was  deli- 
vered up. 

Page  64. 


1669*    Jult/  10.    Heio  and  Glass  against  Cuknikgham  of  Enterkik. 

Ik  a  double  poinding  against  the  tenants  of  some  lands,  belonging  to  the  Ead 
of  Loudon )  Enterkin  craving  preference,  as  being  infeft  in  an  annualrent  prior 
to  the  wadset  granted  to  William  Reid,  and  possession  conform : — It  was  al- 
leged for  the  wadsetter.  That  he  ought  to  be  preferred,  because  Enterkin 
had  accepted  of  a  factory  from  him,  as  having  a  valid  right  to  the  lands ;  and 
obliged  himself  to  uplift  the  duties  for  his  use,  without  any  reservation  of  his 
annualrent. 

The  Lords  did  sustain  the  allegeance,  and  preferred  the  wadsetter ;  notwith- 
standing it  was  answered,  that  he,  having  a  real  infeflment  and  possession, 
need^  not  reserve  the  same. 

Page  64. 
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1669*    Juli^  14«    Collector  of  the  Taxation  against  The  Fsuabs  of  the 

King's  Property  in  the  Western  Shires. 

In  a  suspension  raised  by  the  Feuars  of  the  King's  Property,  against  the  Col- 
lectors of  the  late  taxation,  imposed  by  Act  of  Convention,  granting  some  ease 
to  some  western  shires,  ordaining  them  to  be  charged  only  at  the  rate  of  two 
merks  upon  the  pound ;  and  whereas  all  other  shires  are  charged  at  the  rate  of 
forty  shillings :  tne  debate  was, — If  the  King's  feuars,  not  being  expressly  men- 
tioned  in  that  clause  giving  them  ease,  but  only  the  temporality. and  spiritu- 
ality, the  feuars  should  have  the  benefit  thereof,  as  well  as  other  immediate 
vassals,  holders  of  the  King. 

The  Lords  found.  That  the  King's  Feuars  never  having  paid  taxation  before 
the  year  1597f  &nd  then  being  ordained  to  be  stented  as  the  rest  of  the  vassals  of 
the  shire ;  and  that  the  ease  was  granted  upon  that  consideration,  that  the  re- 
tours  of  these  shires  were  a  great  deal  more  high  than  other  shires  in  the  king- 
dom ^  That  the  burden  of  taxations  being  only  imposed  upoa  them  by  the  said 
Act,  and  their  retours  made  accordingly  to  the  rest  of  tne  shires,  the  reasons 
of  the  Act  did  militate  for  them ;  and  they  were  included  in  the  general  of 
temporality ;  not  being  excepted  from  the  benefit  thereof. 

Page6B. 


1669*    July  14.    Adam  Muschat  against  The  Earl  of  Glencairn. 

Adam  Muschat,  having  granted  bond  to  the  Earl  of  Glencairn  for  the  snm  of 
7iOO  merks,  for  his  proportional  part  of  the  penalties  incurred  by  usurers  since 
the  year  1633  to  the  year  1668,  conform  to  a  gift  granted  to  the  Earl's  father, 
did  suspend  upon  this  reason ;— -That  the  bond  was  conditional,  viz.  That  in  case 
there  should  be  any  stop  put  to  the  gift,  or  interruption  made,  he  should  be 
only  liable  according  to  intromission  ;  and  subsumed,  that,  by  an  Act  of  Privy 
Council,  the  execution  of  the  said  gift  was  stopped  until  further  order :  And 
albeit  the  Act  of  Council  was  after  the  time  contained  in  the  condition,  yet 
there  being  many  penalties  not  yet  exacted  as  to  bygones,  he  ought  only  to 
CQunt  according  to  intromissioo. 

The  Lordsi  notwithstaOfdaag,  found  the  letters  orderly  proceeded ;  in  respect 
the  gift  continued  in  force  during  the  whole  time  of  the  condition  of  the  bosd  j 
bui  superseded  execution  until  Whitsunday  thereafter,  that,  m  case  the  Act  of 
Counal  were  taken  off^  he  might  do  diligence. 

Pagjs69. 


l669>    July  14«        Logan  against  Mackenzie  of  Cquli^  « 

John  Levingston,  having  obtained  a  gift  of  Logan's  escheat,  and  likewise 
comprised  from  him  the  right  of  an  apj^rifiing,  led  at  his  instance  against  the  Earl 
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of  Seaferth,  did  dispone  both  these  rights  in  fevours  of  Mackenzie  of  Coull ;  as 
Hcowise,  assigned  him  to  a  contract  made  betwixt  him  and  Logan  ;  whereby  he 
declared,  that  he,  being  satisfied  before  a  certain  day,  he  should  dispone  the 
right  of  the  estate  to  Logan  himself,  otherwise  that  he  should  have  full  right  to 
the  whole  escheat.  Whereupon  Logan's  heir,  pursuing  Mackenzie,  to  hear  and 
see  it  found  that  his  apprising  of  Seaforth's  estate  was  satisfied  by  intromission  ; 
he  ALLEGED,  That  the  whole  benefit  of  the  escheat  ought  to  be  allowed  in  the 
first  end  of  his  debt;  because,  he  having  right  to  the  said  contract,  he  and  his 
author  ought  and  should  have  intromitted,  and  so  have  satisfied  themselves ;  he 
having  full  power  to  satisfy  the  same. 

The  Lords  refused  to  sustain  that  article  of  the  charge  ;  in  respect  there  was 
no  obligement,  in  the  contract,  whereby  the  donatar  was  bound  to  do  diligence, 
and  to  pursue  for  the  benefit  of  the  escheat ;  so  that,  notwithstanding  thereof, 
he  might  take  him  to  the  apprising,  and  possess,  by  viitue  thereof,  until  he  were 
paid  :  And  so  found  that  the  donatar  is  not,  in  hiw,  obliged  to  do  diligence ; 
and  might  not  be  pursued  upon  that  ground,  that  he  ought  and  should  intro* 
mit. 

Tage  71. 


1669.    Juhf  SO.    Elizabeth  Barclay,  Spouse  to  the  Laird  of  Towie,  against 
The  Tutor,  as  Heir  of  Tailyie,  and  Barclay  of  Auchredy. 

In  a  declarator  of  recognition  of  the  estate  of  Towie,  upon  a  gift  granted  by 
the  King  to  the  said  Elizabeth ;  whereupon  she  craved  the  lands  to  be  declared 
to  belong  to  her,  upon  a  disposition  made  to  herself  by  her  father,  whereupon 
seasine  followed ;  the  lands  holding  ward  of  the  King :  It  was  alleged,  That 
there  could  be  no  recognition  }  because  the  disposition,  bearing  the  precept  of 
seasine,  did  remain  in  the  father's  possession  until  he  was  upon  death-bed,  at 
which  time  infeftment  was  taken ;  which  could  not  prejudge  bis  heir  of  tail3de, 
it  being  null  of  the  law,  and  reducible. 

The  Lords  considered,  in  general,  the  case  of  recognitions,  and  found,  That 
a  disposition  and  a  precept,  granted  by  a  vassal  in  his  Uege  poustie,  and  deliver- 
ed to  tlie  party,  was  a  good  ground  of  recognition ;  albeit  the  seasine  taken 
thereupon  was  not  until  he  was  in  lecto  (Bgritudinis  ;  seeing,  as  to  the  granter,  he 
did  all  that  was  in  his  power,  by  subscribing  a  precept,  and  appointing  a  bailie 
to  give  seasine :  But,  where  the  right  and  precept  was  still  retained  in  his  own 
possession,  and  nothing  done  thereupon  until  he  was  in  lecto,  they  did  demur  to 

five  any  decision  ;  and  in  this  case,  depending  before  them,  did  ordain  the  Lord 
i*aser,  to  whom  the  disposition  was  delivered,  to  be  examined  upon  oath  anent 
the  time  of  the  delivery,  and  to  what  effect  it  was  delivered  to  him :  and,  in  the 
general,  tbey  did  consider  that  there  would  be  a  difference  in  law  betwixt  rights 
made  by  a  father  to  his  own  children,  wherein  there  might  be  a  reservation  of 
the  father's  liferent,  or  where  he  might  keep  the  same  as  administrator  to  his 
children  ;  and  writs,  which  were  conceived  in  favours  of  strangers,  which  were 
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never  delivered  till  on  death-bed,  or  did  bear  that  they  should  be  obligatory,  as 
well  delivered  as  undelivered.  But  the  Lords  gave  no  opinion  of  judgment,  at 
this  time,  as  to  these  cases. 
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1669.    Juiy  2L    Andrew  White  of  Thursto  against  Elizabeth  Maxwell. 

In  a  double  poinding,  raised  by  John  Mitchell  of  Balvardie,  as  debtor  to  John 
Maxwell  of  Dalswintoun,  by  his  bond  j  Andrew  White  of  Thursto  craved  to  be 
answered,  as  being  creditor  to  Dalswintoun,  and  having  arrested  ;  and  the  said 
Elizabeth  craved  to  be  preferred,  as  having  right  from  Sir  Henry  Nisbet,  who 
was  assignee,  constituted  by  Dalswintoun,  to  the  said  bond. 

It  was  alleged.  That  the  assignation  was  inter  conjunctas  personas.  Sir  Henry 
being  Dalswintoun's  brother-in-law ;  who,  without  any  onerous  cause,  transferred 
his  right  to  Dalswintoun's  own  daughter,  who  was  then  in  familia  with  her  fa- 
ther. 

It  was  replied,  That  the  assignation  could  not  be  taken  away  ope  esceptionis ; 
but  by  reduction,  upon  the  Act  of  Parliament  1621. 

The  Lords  found  no  necessity  of  a  reduction ;  but  ordained,  that  Elizabeth 
should  condescend  upon  the  onerous  cause ;  and,  if  the  assignation  was  pur- 
chased by  the  means  of  the  grand-mother,  as  was  informed,  or  the  means  of  any 
other  person  than  her  father,  and  what  way  she  could  prove  the  same. 
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1669.    Juh/  SS.    The  Relict  of  Mr  George  Paterson  against  His  Creditor* 

There  being  a  decreet  recovered  against  the  relict,  as  vitious  intromitter  with 
her  husband's  goods,  in  so  far  as  she  had  received  the  sum  of  £60  Scots,  due  to 
her  husband  by.the  Earl  of  Wintoun ;  she  did  suspend,  and  intent  reduction  up- 
on this  reason, — That  the  decreet  was  before  an  inferior  court  ^  and  she>  being  an 
ignorant  woman,  her  procurator  did  omit  to  propone  several  defences  upon 
writs,  which  she  now  produced,  viz.  an  assignation  by  her  husband  to  that  sun^ 
and  that  she  was  decerned  executrix-creditrix  upon  her  contract  of  marriage* 

It  was  ANSWERED,  That  the  decreet  was  in  Jbro  contradictorio^  wherein  litis* 
contestation  was  made,  and,  after  probation,  sentence  pronounced. 

The  Lords  did  repone  the  suspender,  notwithstanding,  in  respect  of  her  con- 
dition, and  that  the  reasons  were  instantly  verified ;  and  that  decreet  against  her, 
as  vitious  intromitter,  made  her  liable  to  her  husband's  whole  debts ;  but  or* 
dained  her  to  pay  the  whole  expenses.  This  was  done,  me  reclamante  and  seve- 
ral others  of  the  Lords,  as  being  law  and  form  of  process ;  and  the  case  being 
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different  from  reponing  against  decreets,  where  the  parties  are  holden  as  con* 
fessed,  because  of  not  compearance  to  depone ;  against  which  the  Lords  do  of; 
ten  repone,  when  the  parties  have  lawful  defences. 


l669«    July  9A.    Leith  against  The  Earl  of  Marshall. 

In  the  foresaid  action^  Leith,  upon  his  right jz/re  maritij  for  the  sum  upon  the 
wadset,  being  required,  as  said  is, — ^it  was  alleged.  That  the  requisition  could 
not  make  the  sum  moveable  ;  because,  by  the  pursuer's  own  charter  produced, 
the  clause  of  requisition  therein  narrated  was  not  ad  hunc  effectum  to  make  the 
Earl  of  Marshall  personally  liable,  so  that  he  might  be  charged  with  homing  for 
payment ;  but  in  case  of  requisition,  and  not  payment,  Elizabeth  Keith,  spouse 
of  the  said  Leith,  was  only  to  have  possession  of  the  lands  and  not  to  be  reaeem- 
ed  until  she  should  be  paid  of  12,000  merks,  which  was  2000  merks  more  thau 
her  portion. 

The  Lords  found,  That  the  requisition  contained  in  the  charter  granted  by 
the  Earl  of  Marshall,  being  only  in  the  terms  foresaid,  that  the  requiring  of  the 
0um  did  not  make  the  same  moveable,  so  as  to  give  right  to  the  hushsndjure 
mariti ;  but  declared,  that  the  contract,  to  which  the  charter  was  relative,  should 
be  produced,  to  the  effect  they  might  see,  if  the  Earl  of  Marshall  was  personally 
Uable  upon  requisition,  and  that  execution  might  be  raised  against  him. 

In  this  process,  these  points  were  likewise  debated ;  1^/,  Whether  or  not  the 
husband,  after  marriage  and  requisition,  having  continued  to  possess  the  lands^ 
and  to  intromit  with  the  maills  and  duties,  and  hold  courts,  it  was  a  passing  from 
the  requisition,  so  that  he  could  never  recur  thereto,  and  crave  the  sum  as  being 
moveable  ?  Srf,  If  both  the  wife  and  husband,  having  disponed  the  right  of 
wadset  to  the  husband's  brother,  they  could  recur  to  the  clause  of  requisition, 
and  crave  the  sum  as  moveable. 
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1669.    July  9A.    Children  of  Shorswood  against  Magdalen  Shorswood. 

In  an  exhibition  and  delivery,  pursued  by  the  children  of  the  brother  and 
aister  of  Thomas  Shorswood,  against  Magdalen,  another  sister,  of  an  assignation 
to  an  heritable  bond  granted  by  Cunningham-head  to  the  defunct :  It  being 
ALLEGED  for  the  defender.  That  she,  being  heir-portioner,  was  not  obliged  to 
deliver  the  same ;  seeing  it  was  never  delivered  by  the  defunct  himself ;  without 
which  the  pursuers  could  have  no  right,  the  bond  being  heritable:— It  was 


t9B  GQSFORD.  1669. 

AmwEjmD^  That  the  defunct's  liferent,  being  reserved,  with  a  power  to  dis- 
yoee  of  the  bond  at  his  pleasure,  during  lifetime,  he  had  just  reason  to  keep 
the  same  in  his  own  custody ;  and  that  it  was  o&red  to  be  proven,  that,  on 
death-bed^  he  save  the  key  of  his  cabinet,  where  the  bonds  and  otj^r  papers 
lay,  that,  after  his  decease,  they  might  be  delivered  according  as  he  bad  ordain- 
ed ;  so  that  the  debate  was,  if  the  assignation,  being  made  to  an  heritable  bond  a 
year  and  a  half  before  his  sickness,  with  the  foresaid  reservation,  and  an  order 
given  for  delivery  upon  death-bed,  did  give  the  assignee  a  right  to  pursue  for 
delivery. 

The  Lords,  finding  this  to  be  of  a  general  concernment,  would  not  pronounce 
their  interlocutor  upon  this  point :  but  it  being  confessed  by  the  defender,  that 
she  did  likewise  take  out  of  the  cabinet  an  assignation  to  a  wadset  made  in  her 
own  favours,  and  if  both  the  wadset  and  this  bond  had  remained  undelivered, 
the  pursuers  would  have  had  more  for  their  share,  as  heirs-portioners,  than  the 
bond  in  question  would  amount  to  ;--^they  ordained.  That  the  defender  should 
deliver  up  this  assignation  to  the  pursuer,  or  otherwise  should  return  again  her 
own  assignation  and  wadset  taken  out  of  the  cabinet,  to  the  effect  the  whok 
Jbeirs-portioners  might  pursue  their  rights  as  if  none  of  the  assignations  bad  been 
delivered. 
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1669.    July  Si.    Crawford  against  Anderson,  Provost  of  Glasgow. 

In  a  reduction  of  a  disposition,  made  by  one  Fleming  to  Anderson,  of  his 
lands,  upon  the  Act  of  Parliament  1621 ;  Anderson  confessed  that  his  right  was 
only  in  trust;  and  that,  within  half  a  year  afler^his  infeftment,  he  did  give  a 
bacK-bond,  bearing  the  trust,  and  an  obligement  to  dispone,  he  being  satisfied 
of  any  debts  due  to  himself ;  after  which,  he  had  paid  several  sums  of  money  to 
Fleming's  creditors,  whereof  he  could  get  no  relief  but  by  making  use  of  Us 

right. 

It  was  ALLEGED  for  Crawford,  That  he  had  comprised  Fleming's  estate  as  a 
lawful  creditor,  and  was  publicly  infeft  thereupon  long  before  any  payment  made 
by  Anderson  to  Fleming's  creditors,  which  was  voluntary,  and  had  done  no  dl- 
ligence ;  and  therefore  his  right,  being  in  trust,  as  said  is,  no  such  payment 
could  make  the  same  onerous  ;  seeing,  if  that  were  sustained,  it  would  be  a  door 
to  defraud  lawful  creditors,  who  had  done  diligence,  and,  by  such  contrivance, 
to  prefer  any  other  the  common  debtor  pleases. 

The  Lords  did  sustain  the  reduction,  notwithstanding  of  the  answer,  and 
£>und.  That  Anderson  was  in  mala^fide  to  pay  any  creditors,  to  whom  be  was 
not  obliged  after  the  pursuer's  public  infeftment;  and  that,  notwithstanding 
that  Anderson's  right  was  before  the  contracting  of  debt,  whereup(»i  comprising 
was  led;  so  that  it  did  not  fall  under  the  Act  of  Parliament  1621;  and  the 
back-bond  givea  thereafter  being  voluntary,  and  bo  diligence  done  against  him 
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to  put  him  in  nuda^de  to  pay  any  creditor,  it  was  againsrt  reawn  to  take  fit>m 
him  the  estate  without  any  allowance  of  those  sums  whereof  he  could  get  no  re-' 
lief:  But,  notwithstanding,  the  Lords  reduced  his  righl^  as  being  upon  trusty 
which  he  had  declared  by  his  back-bond ;  and,  finding  it  to  be  a  contrivance, 
would  have  no  respect  to  any  voluntary  payment  he  had  made. 

This  decision,  though  it  was  hard,  as  being  the  first  of  this  nature,  vet  was 
done  upon  a  just  consideration  to  obviate  fraud  and  contrivances  to  prejudge  law- 
ful creditors.  Page  77  • 


1669-    Jufy  28.    Campbell  of  Ormsay  against  Campbell  of  Glencaradel. 

SiH  Archibald  Campbell  of  Glencaradel,  in  anno  1614,  having  disponed  his 
lands  and  estate  in  favours  of  his  grand-child  ;  with  an  express  condition,  that, 
so  soon  as  he  should  attain  to  the  possession  of  the  lands,  he  should  assign  to 
bis  brethren  a  bond  of  4000  merks  due  by  the  Earl  of  Argile  ;  his  said  brethren 
did  pursue  for  delivery  of  the  bond,  and  an  assignation  thereto.  The  defenders 
did  macke  ofier  of  an  assignation ;  but  alleged.  That  they  were  not  obliged 
to  produce  the  bond,  which  was  never  their  evident,  but  retained  by  the  good* 
sire,  who  had  power  to  dispose  thereof  during  lifetime. 

The  LOTds,  notwithstanding,  found.  That  they  were  obliged  to  produce  the 
IxKid  ;  unless  the  defenders  would  ofkr  to  prove  that  there  was  such  a  provision^ 
and  that,  conform  thereto,  the  goodsire  had  uplifted  and  discharged  the  sums 
therein  ;  seeing  the  said  4000  merks  were  granted  as  a  provision  from  the  good- 
sire  ;  and  the  estate  being  disponed  to  the  eldest  brother,  with  a  condition  to  as- 
mga  that  bond,  behoved  to  be  interpreted  cum  effectu  ;  and,  without  delivery  of 
tM^  bond,  the  assignation  could  signify  nothing.. 
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1669*    November  90.    Mart  Stirling,  and  Poltoun,  her  Spouse,  against 

Bailie  Justice. 

In  an  exhibition,  pursued  at  the  instance  of  the  said  Maiy,  and  her  husband 
for  his  interest,  against  Bailie  Justice,  of  a  principal  bond  which  he  had  in  his 
custody,  as  tutor  to  the  said  Mary's  son  ;  the  said  Bailie  did  produce  an  extract 
out  of  the  register :  It  being  alleged.  That  the  principal  ought  to  be  produced 
and  taken  out  of  the  register ;  because  it  was  put  there  after  the  death  of  the 
principal  debtor,  whose  estate  was  to  be  comprised  for  this  debt ;  and  so  could 
XK>t  work  against  him,  but  only  against  the  cautioner,  who  was  then  idive ;  espe* 
ciaQy  seemg  the  defender  had  registered  the  same  aiier  intenting  of  the  exhibi. 
tioOk  and  so  did  it  dolo  malo. 
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The  Lords  did,  notwithstanding,  assoilyie  the  defender,  and  found.  That  in 
this  or  the  like  cases,  where  bonds  are  registered  against  any  one  party  who  was 
living,  it  ought  to  exoner  the  tutor  from  exhibition  ;  and  the  liferenter  or  cura- 
tors of  a  minor,  succeeding  to  the  tutor,  ought  to  pursue  a  registration  against 
the  heirs  of  the  principal  debtor,  or  any  other  cautioners  who  were  then  living 
the  time  of  the  registration. 
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1669.    November  27.  Willox  against  Couts. 

Christian  Howison  being  married  to  David  Knolles,  burgess  of  Aberdeen ; 
after  there  was  a  son  begotten  of  the  marriage,  she  did  resign,  in  iavours  of  the 
husband,  a  tenement  with  barn  and  barn-yard  belonging  thereto,  and  in  favours 
of  herself  in  liferent,  and  the  heirs  of  the  marriage ;  which  failing,  to  his  heirs 
whatsoever.  At  which  time  the  husband  gave  bond,  bearing.  That  for  as  much 
as  all  the  means  he  had  was  by  his  wife's  virtue,  therefore  he  obliged  him  and 
his  heirs  whatsoever,  failing  heirs  of  the  marriage,  gotten  or  to  be  gotten,  to  pay 
to  his  wife,  her  heirs  or  assignees,  the  sum  of  500  merks,  at  the  first  term  after 
the  last  of  their  deceases  ;  whereupon  Dr  Willox,  executor  of  the  said  Chris- 
tian, did  pursue  Alexander  Couts,  who  was  heir  by  progress  to  the  husband,  for 
payment  of  the  500  merks. 

It  was  ALLEGED,  That  the  defender  was  not  obliged  in  payment,  because  the 
condition  of  the  bond  did  never  exist ;  in  so  far  as  there  was  an  heir  of  the  mar- 
riage who  survived  the  father,  and  was  infeft  in  the  same  tenement  of  land }  to 
whom  the  defender  succeeded,  but  not  to  the  husband  who  was  obliged  by  the 
bond. 

It  was  REPLIED  by  the  pursuers,  That  the  meaning  of  the  bond  could  not  be 
otherwise  interpreted ;  but  whensoever  that  tenement  of  land  should  fall  to  the 
nusband's  heirs,  by  the  death  of  the  heirs  of  the  marriage,  the  sum  of  the  bond 
should  be  due ;  seeing  it  expressly  bears  to  be  payable  at  the  death  of  the  last 
heirs. 

The  Lords  were  much  divided  about  the  interpretation,  seeing  the  heir  of 
the  marriage  did  succeed  the  father;  for,  if  the  defender  had  been  heir  to  the 
husband,  in  that  case  they  found,  that  undoubtedly  the  sum  would  have  been 
due :  So  it  being  otherwise,  they  recommended  to  the  parties  to  agree. 
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1669.    December  2.    Arkinleys  against  Campbell  of  Glencarradale. 

In  the  above  mentioned  removing,  pursued  at  Arkinley's  instance  as  being 
infeft  in  his  father's  estate,  which  was  forefaulted,  upon  die  resignation  of  Duke 
Hamilton  who  was  donatar  to  the  forefaulture,  against  C^^ncarradale,  as  pos- 
sessor of  the  lands  of  Auchattan  Moglen,  which  was  contained  in  his  seasine  r 

It  was  alleged  for  the  defender.  That  he  bruiked  by  tolerance  from  Camp- 


i 
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bell  of  IQlberrft  w1k>  wm  apparent  faeir  to  his  goodaire,  who  stood  infeft  in  the 
said  lands.  It  being  beplcbd.  That  the  tolerance  was  only  probable  saipto  ;-— 
It  was  DxrpLiEDf  That  the  iq[>parent  heir  compearing^  and  owning  the  de- 
fender's possession,  there  was  no  necessity  of  a  tolerance. 

The  Lords  found.  That  there  was  no  neceanty  of  a  tolerance  to  be  produced 
in  writ ;  seeing  the  pursuer  did  not  allege  that  he  or  his  authors,  had  ever  been 
in  possession. 

Tliereafter  it  was  allboed,  That  the  apparent  heir  of  Kilberry  could  hare  no 
interest  to  defend,  because  he  could  not  allege  that  he  or  his  predecessors  had 
been  in  possession  these  forty  years  bygone ;  and  so  the  right  was  p]!escnl)ed ; 
especially  in  this  removing,  which  was  a  possessory  judgment:  but  he  ought  to 
have  intented  a  removing  at  his  own  instance.  It  was  answered.  That  the  puiv 
Buer  not  being  able  to  allege  possession,  in  efiect  the  removing  was  only  adu 
piscenda  possessions  ;  wherein  Kilberry  having  as  good  right  as  the  pursuer,— 
tdz.  his  predecessor's  seasine,  which  was  long  prior,  and  whereupon,  in  a  double 
poinding,  at  the  tenant's  instance,  he  would  be  preferred, — ^he  had  a  good  inte- 
rest to  compear  and  debar  the  pursuer  in  this  removing. 

The  Lords,  before  answer,  ordained  all  parties  to  produce  all  rights  which 
they  or  their  predecessors  or  authors  had  of  the  same  lands ;  and  to  condescend 
and  prove,  if  any  of  them  ever  had  possession  in  the  manner  thereof. 


1669«    December  3.  Thomsok- ^otn^/  Ikviko. 

Thomson,  having  obtained  a  decreet  before  the  commissaries  of  Aberdeen, 
Bgainst  Irving,  for  payment  of  100  merks ;  as  likewise  ordaining  him  to  stand 
barefooted  at  the  parisn  kirk,  and  in  face  of  the  oongreffation,  to  crave  pardon 
for  caJling  him  a  thief  and  robber : 

The  decreet  was  suspended  upon  this  reason :— -That  he  had  pursued  Thom- 
son before  the  sheriff  for  the  same  crimes ;  and,  by  the  depositions  9f  the  wit- 
nesses produced,  it  appeared  that  the  facts  were  proven.  It  was  answered. 
That,  notwithstanding  of  these  depositions,  Thomson  was  assoil3ded.  To  which 
it  was  REPLIED,  That  the  sheriff's  decreet  was  given  by  collusion ;  and  the  sus- 
pender offered  vet  to  nrove  the  said  crimes. 

The  Lords  found  tne  letters  orderly  proceeded  for  the  ^um  of  money  de- 
cerned ;  but  did  ordain  the  acknowledgment  of.  the  offence  to  be  before  the 
commissaiy.  court ;  in  respect  that  the  sheriff's  decreet  was  not  quarrelled  either 
by  reduction  or  a  summons  of  ^ror,  and  refused  to  receive  any  new  probation. 

P^ffeM. 


1669*     December  9.     Cabipbell  of  Ormsat.  against  The  Laird  of  Mac- 

NA0OHTAN. 

In  a  spuUyie,  pursued  at  Ormsay's  instance  against  this  Macnaughtan,  as  heir 
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to  his  father,  which  was  alleged  to  have  been  committed  in  armo  I64t5 ;  there 
was  a  DEFENCE  proponed  upon  the  Act  of  Indemnity ;  and  that  the  defender  of- 
fered  to  prove,  that  his  father,  the  time  of  the  alleged  spuilyie,  was  an  officer  of 
the  army,  under  the  late  Marquis  of  Argyle.  It  was  replied.  That  the  pursuer 
offered  him  to  prove,  that  the  defender's  father  did  apply  the  same  to  his  own 
use  and  behoof. 

The  Lords,  notwithstanding,  sustained  the  defence ;  in  respect  that  never  any 
pursuit  was  intented  against  the  defender's  father  or  himself,  for  the  space  of 
twenty-seven  years  :  and  found,  that  it  would  be  of  a  dangerous  preparative  to 
sustain  such  a  pursuit,  after  so  long  a  time ;  it  being  impossible  for  the  defender 
to  condescend  and  debate  upon  the  way  and  manner  how  such  goods  were  em. 
ployed  ;  and  that  it  was  enough  to  offer  to  prove,  that  he  was  a  standing  officer 
for  the  time,  and  did  take  away  the  goods  libelled,  by  soldiers  under  ms  com* 
mand. 
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1669-    December  9*    Kincaid  against  Viscount  of  Kexmore. 

The  Viscount  being  charged  upon  his  bond,  to  make  pavmentof  700  and  odd 
merks,  did  suspend,  upon  this  reason } — ^That  the  bond  was  qualified, — viz. 
That  he  was  only  obliged  to  give  surety  for  payment  thereof  out  of  the  money 
due  by  him  to  his  father,  who  was  principally  bound  to  the  charger ;  whereas 
it  could  not  be  instructed  that  he  was  debtor  to  his  father ;  but,  on  the  coiw 
trary,  he  produced  the  contract  of  wadset,  whereby  it  appeared  that  he  had  lent 
a  greater  sum  to  his  father  nor  the  said  wadset. 

The  Lords^  notwithstanding,  found  the  letters  orderly  proceeded ;  and  found 
it  sufficient  that  the  Viscount  had  given  bond,  acknowledging  that  he  was 
debtor  to  his  father^  and  found  necessary  to  prove  the  same  by  his  oath. 
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1669.    December  11.        Shaw  against  Calderwood. 

In  a  competition  for  preference,  Calderwood,  founding  his  right  and  title  up- 
on a  disposition  of  the  lands  controverted,  the  same  was  offered  to  be  proven  to 
be  false  of  the  date ;  which  being  sufficiently  proven  per  testes  insertos^ — ^It  was 
then  debated.  Whether  or  not  the  writ,  being  false  in  the  date,  was  false  m 
totum^  and  could  be  made  use  of  as  being  of  the  date,  when  it  was  truly  sub- 
scribed :  As  to  which  point  both  parties  did  adduce  practicks,  pro  et  contra. 

The  Lords  did  find  the  disposition  to  be  false  in  totum,  in  this  case ;  seeing 
the  true  date  was  after  that  the  granter  was  in  lecto  cegritudinis^  and  it  was 
made  of  a  prior  date  of  purpose,  that  it  should  not  be  quarrelled  upon  that 
ground ;  that  wherever  the  same  was  done  dolo  malo^  et  e^  proposito,  Jalsum 
in  datum,  makes  the  whole  to  fall. 
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1670.    January  6L  Hog  against  James  Kirk. 

In  a  suspension  at  Hog's  instance,  against  James  Kirk,  of  a  decreet  recovered 
at  Porbes's  instance,  his  author,  of  a  decreet  before  the  commissaries,  for  pay- 
ment rf  the  price  of  certain  plenishing,  upon  this  reason :— That  the  decreet  was 
null,  as  wanting  probation,  in  so  far  as  many  of  the  particulars  were  proven  j^ 
testes  smgulares :  It  was  answered.  That  the  pursuer's  oath  was  taken  in 
supplement ;  which  was  sufficient  in  this  case,  where  Hog  had  entered  to  the 
possession  culpa  et  dolo,  without  any  warrant  It  being  replied.  That  the 
charger  had  left  his  house  when  the  English  forces  came  in  j  and  the  sus- 
pender, being  landlcx^d,  was  necessitated  to  enter  to  the  possession  of  his  house, 
lorpreservation  thereof,  and  of  the  charger's  plenishing. 

The  Lords  found.  That  his  intromission  with  the  plenishing  could  not  be 
proven  per  testes  singulares  and  the  pursuer's  oath  of  supplement  j  but  by  the 
suspender's  oath,  if  there  were  not  two  witnesses  to  prove  the  same.  Thereafter 
this  interlocutor  being  reconsidered  upon  a  bill,  the  Lords  did  sustain  the  pro- 
bation per  testes  singulares  and  the  oath  of  supplement ;  unless  the  suspender 
wiU  prove,  that  before  his  entry  to  the  house,  the  English  soldiers,  who  were 
there  quartered,  and  the  charger's  own  servants,  did  carry  away  some  of  the 
plenishing ;  which  being  proven,  they  declared  they  would  adhere  to  the  first 
mterlocutor. 
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iGjO.    January  11.    Earl  of  Southesk  against  Pibiliphaugh. 

Fhiliphauoh's  father  having  a  wadset  of  the  lands  of  Dryhope,  whereof  the 
Earl  of  Traquair  had  the  reversion,  and  did  redeem  the  said  lands,  by  payment 
of  8000  merks  to  Fhiliphaugh's  factor  and  curator ;  which  was  acknowledged  by 
a  fitted  account  with  Fhiliphaugh's  tutors  and  his  goodsire,  who  did  grant  a 
renunciation  thereof ;  as  likewise  by  a  discharge,  to  the  factor,  of  all  his  intro- 
missions, and  particularly  of  the  sum  of  that  wadset,  which  thereaft;er  he  did  ra- 
tify when  he  was  major*  Notwithstanding  whereof,  that  wadset  being  com- 
prised from  Philiphaugh,  and  the  compriser  pursuing  for  the  mails  and  duties ; 
the  Earl  of  Southesk,  as  having  right  to  these  lands  from  Traquair,  did  intent  ac- 
tion against  Philiphaugh  for  warranting  the  wadset  lands  against  the  compris- 
ii>gf  hy  refunding  andpaying  back  the  monies  paid  to  his  factor  for  redemp- 
tion thereof. 

It  was  ALLEGED  for  the  defender.  That  the  fitted  accounts  and  discharge 
granted  by  him  in  his  minority,  and  the  renunciation  granted  by  his  goodsire, 
who  was  not  his  tutor,  could  not  prejudice  him  ;  and  as  to  the  ratification  when 
he  was  major,  it  was  done  before  ne  understood  his  a£&irs :  neitJier  did  ever  the 
factor  instruct,  nor  can  it  yet  be  instructed,  that  the  sum  of  the  wadset  was  pro- 
fitably employed  for  his  use,  for  payment  of  his  debts. 

The  Lords  having  examined  the  factor,  Mr  John  Lawson,  upon  his  oath, 
and  his  count  books,  whereby  it  was  cleared,  that  the  money  was  employed  for 
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payment  of  PhiKphaugh^s  creditors  j  and  that  his  goodsire,  and  the  Lord  Dury, 
and  other  friends,  who  were  most  intelligent  men,  had  subscribed  the  accotmtf 
they  found,  after  so  long  time,  the  Earlof  Southesk,  or  the  Earl  of  Traquair, 
his  author,  were  not  obliged  to  produce  these  inittnictionsi  but  that  it  was  suffi- 
oient  that  Philiphaugh,  in  his  majority,  had  ratified  the  fiu^tor's  disduuge  x^Jiis 
intromissions  with  that  sum ;  but  reserved  action  against  the  factor  himself  and 
his  heirs,  as  accords* 


lGt]fO.    January  18.    Geoegjs  Turcan  against  Seuse  TimcAK. 

Ik  a  declarator  of  the  expiring  of  the  reversion  of  certain  lands^  given  in 
wadset  to  the  said  George,  upon  bond,  for  payment  of  tJie  sum  of  TOO  merk^ 
to  Margaret  Fltimrose  and  her  husband,  the  longest  liver  of  tbem  two,  and  their 
heirs ;  in  which  wadset  the  reversion  was  suspended  for  twen(7«one  years;  which 
were  expired  :-^It  was  alleo&d.  That  the  p^ment  of  the  bond  was  not  in* 
strutted  by  the  discharge,  being  granted  by  Margaret  Frimrose  only ;  because 
she  was  only  liferenter  of  the  said  sum,  and  her  son  ^r,  who*  behoved  to  sub* 
scribe  the  discharge ;  otherwise  Serse  Turcan,  graater  of  the  wada^  was  not 
in  tuto. 

The  Lords,  having  considered  the  bond  made  to  the  said  Margaret,  which 
did  bear,  that  it  was  payable  to  her  and  her  husband,  and,  failing  of  them  by  de- 
cease, to  their  said  son  and  heir ;  and  that  the  said  Margaret  nad,  in  the  dis- 
charge, acknowledged  that  she  had  received  the  sum  of  money,  to  be  employed 
for  her  liferent  use  only,  and  to  the  bdmof  of  her  heir  after  her  decease,  not- 
withstanding of  the  conception  of  the  bond,  which  made  her  fiar,-  did  find.  That 
it  ought  to  be  instructed,  that  the  money  was  so  «m{doyed  for  tl^  behoof  i£  the 
heir,  and  therefore  that  he  ought  to  be  cited  to  this  declarator. 
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1676.    January  ^.     Macqueas?,  Minister  in  Edinbui^h,  against  Mb  Ptimt 

Peakson. 

Mft  John  Macquean,  sometime  minister  at  Carmkhaell,  having  charged  tiie 
heritors  for  payment  of  his  half-year's  stipend,  from  M^rtittmas  I668  to  Whit- 
sunday 1669)  compearance  was  made  for  Mr  Pearson,  who  was  minister,  and  suc- 
ceeded to  Macqueto  %  who  alleged  that  he  ought  to  be  prefefr^^d,  because  he 
was  presented  by  the  Marquis  of  Douglas,  who  was  patron,  to  the  whole  year 
1669}  before  that  the  lands  were  sown  that  year,  on  the  separatioti  of  the  crop ) 
and  ^at  Macquean,  being  called  to  be  minister  at  Edifiborghy  had^ti«ceived  fta^ 
pend  for  that  half  year. 

The  Lords,  notwithstanding,  did  prefer  Macquean;  seeing  k  was  iconf^essedi 
that  he  had  served  the  cure  at  the  kirk  of  (jarmicbaell,  tiHilfM'dv  n  the 
year  1669>  and  that  Pearson  was  not  admitted  titt  ftftorLaiifittias^iisatliat,  in 


in  thisrprpoeB9t»  wbere  tb^  collector  of  the  vacant  .stipend  did  not  appear,  Mac*, 
quean  was  iKcff^rf^  to  that  half  year ;  especially  seeing  any  allowance  he  had 
tcom  the^tftWB  of  Edinburgh  was  only  for  the  expenses  of  transport }  an4  thats 
being  a  stipendiary  nunist^r,,  if  he  should  die,  there  could  be  no  ann  due  to 
his  wife  aoa  children* 
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1670.    January  9rf.    Lady  Towie  against  Captain  Babclat* 

In  the  process  of  improbation  before  nientionfi4>  against .  Captain  Barclay, 
being  considered  by  the  Lords,  with  the  whole  depositions  of  witnesses,  atid  par- 
ties, and  writs  produced,  for  clearing  of  the  forgery  and  falsehood ;  and,  after  a 
full  hearing  of  the  advocates  Sot  both  parties,  and  what  was  competent,  for  the 
I^ords  to  <]b  in  this  case,  where  certification  being  granted  for  non-production 
of  the  disposition  and  bond  of  103,000  merks,  wheOier  or  not  the  Lords  might 
proceed,  themselves,  to  find  Barclay  guilty,  of  fiilsehood,  and  give  sentence 
against  him,  asjalsarius  and  a  forger  of*  these  wnts ;  or  if  all  they  could  do  was 
to  remit  the  trial  thereof  to  the  justice  court,  to  proceed  therein  as  they  ^ould 
see  cause  ^r  and  to  ordain  the  clerk  to  ei^hibit  the  whole  depositions  taken  before 
the  Lords,  a^d  other  wr^ts.  As  likewise,  it  was  debated,  whether  ornot,  certiii* 
cation,  bekig.  granted  for  non*production,  inlaw  there  could  be  sentence  upon 
the  deposition  of  witnesses^  and  their  confessions,  that  they  ^ad  forged  the 
wdts  called  fiiN:,  which  were  not  produced,  that  they  mi^ht  see  their  own  sub- 
scriptions or  hanidwrit ;  seeing  Barclay,  judicially,  and  beio^  confronted  sevje- 
ral  times  with  the  witnesses,  who  had  confessed,  did  constant^  deny,  upon  oatli, 
wliat  ithe  witnesses  liad;  deponed. 

The  Lords^  aft^r  long  de^e  among  &emselves,  what  tbey  rn^ht  and  was 
fit  for  them  to  do  adpubUeam  vindictain,  in  a  case  whereip  tibley  were  all  con* 
vinced  of  the  forgery  and  falsehood:  Some  being  of  omnicKij  that  they  might 
proceed  sp  &r  as  to  find  Barclay  and  the  witnesses  guuty,  and  to  inflict  other 
punishpieqts  than .  caiHtal ;  as  .they  had  done  to  several  fitnesses  and  pan^ 
ties,  by  putting  of  ihem  .on  the,. pillory,.. and,  bo»Qg  ef  their  tongue  and  ears :« 
And  othera  of  the  Lords  being  of  the  opinion,  that  seeing  the  pursuit  before 
them  was  a  reduction  and  improbation,  which,  by  a  sentence  and  certification 
extracted,  was  fully  determined ^ta)6^  chdlem  effectum ;  all  they  could  do  was  to 
remit  the  process,  quoad  the  criminal  part,  to  the  Justice  and  the  King's  Advo- 
cate, to  pursue  the  same  criminally  ^  and  for  that  efiect  he  might  use  the  depo- 
sitions of  the  witnesses  taken,  and  other  writs  produced.  At  last  it  was  re- 
solved, by  plurality  of  vote(i,  that  an  act  should  be  made,  bearing,«~That,  see- 
ing by  Barclay 'a  own  iadvocajtea'  confession,  and  the  clerks  of  t^  Excheqv^, 
and  in^trufnents  proditi^E»(l»  that  he  had  made  usje  pf  t^  foressud  disposition  and 
baad,.by  consulting  and  makipg  a  resignation  upon  the  dia|x>sition,  and  raising 
summons  thereupon  ;  that  therefore  thi^^  should  all  be  dedared  Infamous ;  and 
should  be  recommended  to  those  of  their  number,  who  were  upon  the  Privy 
Council,  tp  ];€^reient  the  case  to  tibem,  that  thev  themselves  might  puqii^  the 
parties  and  witnesses ;  or  ordaiuj  that  they  should  be  proceeded  Again^jt  crimi- 
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nally,  as  they  should  think  fit :  considering  that,  albeit  there  was  never  any  such 
practice  where  the  writs  were  not  produced,  yet,  ad  publicam  vindictam,  and  to 
deter  others  who  might  be  emboldened,  upon  that  ground,  to  forge  false  writs, 
thinking  to  be  free  by  abstracting  the  same  dolose,  and  of  purpose :  the  Lords 
found  it  necessary  that  some  exemplary  punishment  should  be  inflicted,  the 
case  being  of  so  universal  importance ;  and  that,  by  such  contrivances,  the 
greatest  fortunes  and  estates  in  the  country  could  not  be  in  security. 

PageOS. 


1670.      January  28.     Colonel  HtmRT  against  The  Relict  and  Bairns  of 

John  Grahame. 

In  a  declarator  pursued  at  Colonel  Hurry^s  instance,  as  donatar  to  the  es- 
ch^t  of  John  Grahame,  whose  gift  was  granted  upon  an  Act  of  Adjournal,  de* 
daring  him  fugitive  for  the  crime  of  treason ;  for  which  he  was  charged  to  un- 
derly  the  law  by  a  herald  and  by  sound  of  trumpet;  which  act  did  ordain  him 
to  be  denounced  rebel,  and  his  whole  goods  to  be  escheat  to  the  King's  use: 
It  was  alleged,  there  could  be  no  declarator  upon  the  Act  of  Adjournal,  un- 
less the  rebel  had  been  likewise  lawfully  denounced  ;  and  the  executions  of  the 
letters  produced  were  but  extracts,  and  not  stamped.  It  was  replied.  That  the 
Act  01  Adjournal  per  se  was  sufficient,  and  albeit  the  executions  were  not 
stamped ;  which  was  only  necessary  for  executions  for  civil  debts :  yet  in  cases 
of  treason,  where  the  executions  by  heralds  and  sound  of  trumpets  have  so 
great  and  public  solemnities,  the  omission  of  affixing  the  stamp,  by  the  herald, 
could  not  prejudge  the  King  nor  his  donatar. 

The  Lords,  before  answer  to  the  first  allegeance,  having  considered  the 
Act  oP  Adjournal,  which  did  ordain  him  to  be  denounced,  and  his  whole  goods 
to  be  escheat,  did  ordain  the  pursuer's  procurators  to  produce  any  practicks 
that  could  be  found  for  attestations ;  or  any  Act  of  Adjournal,  or  out  of  the 
register  of  the  Exchequer,  to  prove  the  custom  of  granting  escheats,  upon  the 
simple  Act  of  Adjournal,  without  denimciation.  And  as  to  the  second,  did  or- 
dain the  principal  letters  of  horning  to  be  produced  before  answer. 
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1670.    February  1.    Agnes  Simpson  against  James  Watson. 

The  said  Agnes  being  infeft  in  annualrent  of  ^40,  in  anno  1649 ;  and  having 
obtained  decreet  for  poinding  of  the  ground,  in  anno  1657 :  In  a  suspension 
of  multiplepoinding,  raised  by  the  tenants,  wherein  Watson  was  lawfully  sum- 
moned, but  not  compearing,  the  said  Agnes  was  ordained  to  be  answered  and 
obeyed.  Thereafter,  in  anno  I668,  there  was  a  new  suspension  of  double  poind* 
ing,  raised  in  name  of  the  same  tenants,  wherein  Watson  did  compear  and  pro- 
duce a  public  infeftment  upon  a  comprising,  in  anno  1653,  and  onered  to  prove 
possession  conform ;  and  thereupon  craved  to  be  preferred  to  the  said  Agnes, 
whose  infeftment  was  base,  and  not  dad  with  possession  until  the  year  1657* 
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It  was  ALLEGED  fof  the  said  Agnes,  That  she  having  a  decreet  of  preference 
standing,  whereof  there  was  never  any  reduction  intented,  it  ought  to  maintain 
her  possession,  aye  and  while  it  [was  not]  reduced ;  conform  to  the  Sd  Act, 
9th  rarliament,  K,  Ja.  VI.  To  this  it  was  answered  for  Watson,  That,  by 
the  said  Act  of  Parliament,  decreets  of  double  poinding  being  only  for  any 
thing  that  was  then  shown,  and  against  parties  not  compearing,  it  was  declared 
that  they  might  be  heard  in  secunda  instantia  ;  so  that,  there  being  a  new  sus- 
pension raised  in  name  of  the  tenants,  there  was  no  necessity  of  a  reduction, 
seeing  both  parties  might  here  dispute  their  rights. 

The  Lords,  having  considered  the  Act  of  Parliament,  and  that  the  said  Ag- 
nes, the  liferenter,  would  be  cut  off  of  the  annualrent,  since  the  date  of  the 
suspension,  by  an  expired  comprising ;  and  that  the  suspension  was  only  raised 
in  name  of  the  tenants ;  whereas  the  Act  of  Parliament  ordains  the  party, 
against  whom  the  decreet  of  preference  was  gotten,  that  he  should  be  pursuer 
in  secunda  instantia :  Thereiore  they  found  the  letters  orderly  proceeded,  re- 
serving Watson's  reduction  as  accords ;  and  declared,  they  would  do  so  in  the 
like  case  thereafter. 
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1670.    February  1.     Captain  Ross  against  Mariok  Williamson. 

In  an  action  of  warrandice,  pursued  at  Ross's  instance,  who  was  assignee, 
made  by  the  said  Marion,  to  a  bond  of  Colonel  Home's;  wherein  she  was 
obliged  to  warrant  the  assignation  to  be  good,  valid,  and  sufficient,  at  all  hands, 
and  against  all  deadly :  whereupon  he  fmaintained]  that  he  had  done  utmost  di- 
ligence against  the  Colonel,  but  could  not  recover  payment ;  and  therefore 
craved,  that  the  said  Marion  might  refund  the  sums  given  her  for  the  assignation : 
It  was  ALLEGED,  That,  by  the  common  law,  it  was  clear  that  such  clauses  of 
warrandice  did  only  import  that  the  debt  assigned  was  a  true  debt,  and  the  as- 
signation gave  a  full  right  thereto ;  but  did  not  extend  to  the  sufficiency  of  the 
debtor. 

The  Lords,  finding  that  these  clauses  were  generally  understood  otherwise  by 
bur  law,  did  ordain  we  cause  to  be  heard  in  pnesentia. 
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1670^    February  3»  Gardiner  against  Christie. 

In  a  spuil3rie,  pursued  at  Christie's  instance,  as  assignee,  by  one  Mac  Andrew, 
who  was  tenant  to  Gardiner,  whereupon  he  had  recovered  decreet ;  there  was  a 
^  suspension  and  reduction  raised  upon  this  reason, — ^That  the  ground  of  the  de- 

creet was,  that  the  discharge  granted  to  Gardiner  was  posterior  to  the  assigna^ 
tion  made  to  Christie,  the  pursuer ;  and  seeing  the  discharge  was  relative  to  a 
disposition,  prior  to  Christie's  assignation,  which  was  not  proponed :  And  that 
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Grardener's  advocates,  who  are  made  compearing  in  the  decreet^  hare  deposed 
*upon  oath,  that  they  had  proponed  their  allegeance  only  upon  the  discbargei 
but  not  upon  the  disposition  that  was  relative  thereto ;  andtbat  they  were  never 
called  the  time  of  the  advising  of  the  cause : 

The  Lords  did  repone  Gardiner  against  the  deci^et  of  spuilyie,  and  ordained 
it  to  be  turned  into  a  libel ;  that  both'parties  might  be  heaid  to  allege,  as  if 
they  were  m  prima  instantia;  and.  that,^  notwithstanding  &e  decreet  was  el- 
<traoted,  ds  being  inforo  contradictcrio :  because  tfa6yifbund,1jiatit  was  done  by 
the  error  or  ne^gence  of  the  clerk. 

Page  101. 


1670.    February  4.    GeorIge  DbCMMONB,  Bailie  in  Edinburgh,  against  Job9 

Hall,  Bailie  tiiere. 

In  a  suspension  of  double  poinding,  raised  at  the  instance  of  Alexander  Ar- 
not,  who  was  debtor  to  Robert  Walker  in  Queensbridge  j  which  Robert,  was 
common  debtor  to  the  said  Drummond,  and  Hall,  who  were  contending  for  pre* 
ference  : — It  was  alleged  for  Bailie  Drummond,  That  he  ought  to  be  preferred ; 
because  Walker  having  made  an  assignation,  to  one  Stothart,  of  Amot's  bond, 
which  was  intimated  before  any  art«8toient  made  by  Bailie  Hall,  he  did  write 
a  missive  letter  to  Stothart  to  transfer  his  right  to  Bailie  Drummond ;  where- 
upon he  arrested  in  Stothart's  hands*  all  writs. and. papers,  before  the  arrest* 
ment  used  by  Hall  agsunst  Amot ;  and  thereupon  dtd  obtain  a  translation  dated 
that  same  day  that  the  Bailie  did  arrest;  itivat  aubwbxed  for  Bailie  Hall,  That 
be  ought  to  be  preferred  notwithertandiag^  because  it  is  dear,  by  Stothart*s  tnms- 
lation,  tibat  his  name  was  dnly  borrov^  to  the  -  behoof  of  Walker,  the  com* 
mon  debtor  j  and  any  intimation  he'  had  made  of  the  assignation  was  only  to 
Walker's  behoof,  who,  being  the  common  debtor,  could  not  debate  with  mm: 
And,  for  his  arrestment  upon  the  missive  letter,  it  was  only  an  escecution  by  a 
town^officer  in  Edinburgh,  upon  a  verbal  order,  wfaioh  could  not  be  respected; 
it  being  neither  upon  a  decreet  nor  any  dependence  of  a  process,  .without 
which  no  letters  can  be  directed  by-  the  iJords  of  Session,  or  any  other  judge. 

The  Lords,  before  answer,  did  otdain  the  outtom  of  bur^  to  be  proven  in 
such  cases ;  finding  it  of  a  general  concernment  that  the  Bailies  should  give 
warrant  to  arrest,  where  the  ground  was  for  no  civil  debt :  and  reserved  likewise 
to  give  answer  to  the  first  part  of  the  allegeance }  which  they  inclined  not  to  sus- 
tain per  se. 
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IQ^O.    Fehruary  10.    George  Hat  of  Balhouse  against  Bane  of  Delkt. 

In  an  action  pursued  at  Balhouse's  instance,  as  heir  to  his  father,  for  payment 
of  the  sum  of  £1730,  as  part  of  £S501,  against  Bane  of  Delny,  as  heir  to  his  fa- 
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dier,  who  was  cautioner  for  Monro  of  Foules,  compearance  was  made  for 
Foules,  the  principal,  who  proponed  a  defence  of  payment  of  the  whole  bond  ; 
and,  for  verifying  thereof^  produced  three  discharges,  one  dated  in  August 
1648,  bearing  the  receipt  of  the  whole  byrun  annualrents,  and  of  £987  of  prin* 
cipal }  the  second,  bearing  a  receipt  of  1000  merks,  dated  the  1st  of  December 
1046 ;  and  a  third,  dated  the  6th  day  of  the  said  month,  1646,  bearing,  at  the  date 
thereof,  and  of  before^  to  have  received  payment  of  the  whole  preceding  annual- 
rents,  and  of  the  sum  of  £1148 ;  whereupon  he  inferred  that  the  three  discharges 
did  amount  to  the  whole  sum  in  the  bond. 

It  was  REPLIED  for  the  pursuer.  That  the  two  first  discharges  were  included 
in  the  last,  which  was  granted  within  six  days  after  the  second  discbarge,  and 
the  sum  therein  contained  did  amount  to  the  two  sums  contained  in  the  two  first 
discharges.  Likeas,  the  defunct  Mr  Francis  H^,  being  a  right  honest  and 
understanding  man,  would  have  granted  a  full  discharge  of  the  bond,  or  have 
given  up  the  same ;  whereas,  after  the  said  last  discharge,  he  did  assign  the 
sums  now  pursued  for  as  a  part  of  his  daughter's  tocher. 

The  Lords,  notwithstanding,  finding  the  matter  unclear ;  in  respect  the  last 
discharge,  which  was  posterior  to  the  first  two,  did  bear  a  receipt  of  money  at 
the  date  thereof;  before  answer,  they  did  ordain  the  persons  wno  did  pay  the 
sums  .contained  in  the  two  first  discharges,  and  such  others  as  knew  what  was 
done  at  that  time,  to  be  examined  upon  their  knowledge  if  the  last  discharge 
was  given  in  contemplation  of  money  given  at  that  time. 

Fage  103. 


IG70.    February  11.    Bbuce  and  Curators  against  Jeak  Jack. 

Bruce,  pursuing  the  said  Jack,  as  executrix  to  her  mother,  for  merchant 
goods  alleged  sold  and  delivered  to  her,  extending  to  £150  sterling ;  it  was  Aii- 
ufiGBD,  That  the  action  was  prescribed,  being  for  merchant  goods,  and  not  pur- 
sued for  within  three  years;  unless  the  delivery  were  proven  saripto  veljura* 
mento. 

It  was  replied.  That  the  Act  of  Parliament  did  only  comprehend  merchants' 
accounts,  where  the  goods  were  sold  by  retailers,  but  not  where  they  were  sold 
in  gross,  such  as  the  goods  libelled  were ;  it  being  offered  to  be  proven  that  they 
were  all  delivered  at  two  several  times  only. 

The  Lords  did  sustain  the  defence,  founded  upon  the  Act  of  Parliament ; 
which  was  general,  [for]  all  merchants  accounts :  b^ut,  thereafter,  the  delivery  of 
the  goods  being  offered  to  be  proven  by  the  defender's  tutors,  who  ought  not  to 
be  looked  upon  as  ocdinary  witnesses,  their  oath,  es  qfficio^  was  ordained  to 
be  taken  befone  answer. 

Page  lOi. 


IO7Q.    February  15.    Brown  against  Levingstoun. 

BiAFH>  Brown,  being  infeft  in  a  tenement  of  land  in  Dalkeith,  and  having 
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raised  a  reduction  and  improbation  against  Mr  Alexander  Levingstoun,  wherein 
certification  was  granted ;  thereafter  Gustavus  Brown  did  adjudge  the  right  of 
the  tenement  from  the  heirs  of  the  said  David,  and  pursue  a  wakening  of  the 
said  improbation  against  tiie  heirs  of  the  said  Mr  Alexander  Levingstoun. 

It  was  ALLEGED  for  the  defender,  That  the  wakening  could  not  be  sustained, 
which  is  only  when  the  pursuer  and  defender  are  living ;  'whereas,  here,  they 
being  both  dead,  there  ought  to  be  a  transferring  of  the  process,  both  active  and 
passive. 

It  was  REPLIED,  That  it  was  only  necessary  in  personal  actions  for  payment 
of  debts  and  doing  of  deeds. 

The  Lords,  notwithstanding,  did  sustain  the  defence,  and  found  a  necessity 
to  transfer. 
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1670.    Febmary  18.    Miller,   Schoolmaster  of  Preston-Kirk,  against  The 

Tenants  of  Hailes  and  Treprain. 

In  a  pursuit,  at  the  schoolmaster's  instance,  against  the  tenants  of  Hailes  and 
Treprain,  belonging  to  the  Viscount  of  Kingstoun,  for  payment  of  16  shillings 
Scots,  imposed  upon  every  husband  land,  to  be  paid  to  the  schoolmasters,  by  a 
stent  agreed  to  and  subscribed  by  the  whole  heritors ;  to  which  action  the  Vis* 
count,  being  likewise  called  by  order  of  the  Lords,  who  declared  that  he  would 
not  oppose  the  pursuit :  It  was  alleged  for  the  tenants.  That  they  could  not 
be  decerned  ;  because,  the  stent-roli  being  only  subscribed  by  their  master,  it 
could  not  oblige  them,  they  not  beins  obliged  by  their  tack  to  pay  the  same ; 
and  the  imposition  upon  the  husband  land  was  not  deUtum  Jimdi ;  neither  was 
there  any  arrestment  used.  Likeas,  some  of  the  tenants  were  but  lately  come 
to  the  ground,  and  were  pursued  for  many  years  preceding. 

The  Lords  did  sustain  the  defence ;  notwithstanding  it  was  replied.  That  all 
the  rest  of  the  tenants  of  the  parish  made  payment,  and  that,  their  master  be- 
ing cited  in  this  process,  they  might  justiy  retain  so  much  of  their  tack-duty. 

Pd^e  106. 


1670.    February  21.    Macqueen  against  The  Collector  of  the  Vacant 

Stipends. 

Macqueen,  having  gotten  a  sentence  against  the  Miu'quis  of  Douglas,  as  is 
before  mentioned,  he  was  pursued,  at  the  instance  of  the  collector  of  the  vacant 
stipends,  for  the  half  year's  stipend  1669  years ;  wherein,  having  repeated  that 
same  allegeance, — ^That,  albeit  he  was  called  to  be  minister  at  Edinburgh,  yet  he 
had  served  at  the  kirk  where  he  was  incumbent  till  March ;  and  that,  being  only 
a  stipendiary  minister  at  Edinburgh,  his  wife  and  children  can  have  no  ann. 

The  Lords  did  sustain  the  allegeance,  notwithstanding  he  had  not  served  the 
full  half  year,  but  only  four  months  thereof. 

Page  106. 
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1670.    February  21.        *   Erskine  against  Wilsok. 

In  a  reduction  of  a  tutory-dative,  pursued  by  Erskine  against  Wilson,  upon 
this  reason, — ^That  Erskine  was  nearest  agnate,  and  was  to  serve  himself  tutor-of- 
law  :  It  was  answered  for  the  defender.  That  not  only  year  and  day  was  elap- 
sed, but  several  years,  during  which  there  was  another  tutor-dative,  who  served 
until  his  death. 

It  was  REPLIED,  That  the  pursuer,  within  year  and  day,  did  come  from  Flan- 
ders of  purpose  to  have  administrate  ;  but,  being  employed  during  the  war  in 
one  of  the  King's  ships,  he  was  taken,  and  so  made  prisoner  of  war,  until  of  late 
that  he  was  liberated,  and  immediately  after  came  home  to  serve  himself  tutor-of- 
law ;  and,  therefore,  being  absent  reijpiiblicce  causa,  Jure  post  Uminii^  he  hath 
right  to  the  said  office. 

The  Lords  did  sustain  the  answer,  notwithstanding  of  this  reply ;  and  would 
not  find,  that  every  private  person,  who  engaged  in  the  war  willingly  for  his 
own  advantage,  could  be  said  to  be  absent  reipubUcce  causa.  But  thereafter,  the 
defender  offering  to  renounce,  upon  sufficient  caution  to  the  pupil,  and  a  dis- 
charge to  himself,  his  tutory  was  reduced. 
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1670.    February  22.    Scot  against  Scot  of  Thirlstoun. 

Sir  Francis  Scot  of  Thirlstoun  being  pursued,  as  heir  to  his  father,  for  pay- 
ment of  1000  merks,  upon  this  ground.  That  his  father,  to  whom  he  was  heir, 
did  attest  a  cautioner  in  a  suspension,  who  was  altogether  insufficient,  and  is 
now  ban](xupt :  It  was  alleged  for  the  defender.  That  4:he  cautioner  was  ten- 
tus  et  reputatuSy  sufficient  and  responsible  for  the  time ;  in  so  far,  that  he  offered 
to  prove  that  he  had  a  room  stocked  with  his  own  goods,  which  paid  600  merks 
of  tack-duty. 

To  this  it  was  replied.  That  the  defender's  father,  who  did  attest  the  caution- 
er, could  not  but  know  Uiat  he  was  insufficient;  because  he. was  his  own  cham- 
berlain, or  officer  ;  and  was  debtor  to  him  in  considerable  sums  of  money,  near 
the  worth  of  the  goods  he  had  in  stock. 

The  Lords  did  sustain  the  reply  to  elide  the  defence ;  albeit  it  is  sufficient  to 
liberate  the  attestor,  to  condescend  that  the  cautioner  whom  he  attests  has  a 
visible  estate :  but  here  the  knowledge  of  the  debts  did  make  a  specialty. 
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1670.    February  22.    The  Laird  of  Meld  rum  against  James  and  Alexander 

Lumsdens. 

The  said  Lumsdens  having  a  wadset  of  Meldrum's  lands,  worth  16  chalders 
victual  of  yearly  rent,  for  the  sum  of  10,000  merks,  wherein  he  was  obliged  to  be 
accountable  for  the  surplus  of  the  rent,  which  did  exceed  the  annualrent  of  ths 
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money  ;  after  many  years*  possession,  they  did  enter  in  a  transaction^  whereby 
Meldrum  did  discharge  him  of  his  whole  intromissioiis,  and  gave  him  bond  for 
£100  sterling  ;  and  Lumsden,  on  the  other  part,  did  assign  Meldrum  to  three 
years'  rent,  as  intromitted  with  by  the  Laird  of  Philorth,  during  his  wadset,  with 
warrandice  from  his  own  fact  and  deed.  Lumsden  having  charged  Meldrum 
upon  the  said  bond,  he  did  suspend  upon  this  reason,— That,  at  the  same  time 
wnen  he  gave  the  bond,  he  got  the  said  assignation  to  three  years'  rent,  intro^ 
mitted  with  by  Philorth  ;  whereas  he  offered  to  prove,  by  the  charger's  own 
oath,  that  he  himself  had  intromitted  all  these  years. 

It  was  ANsw£R£i>  by  the  charger,  Thati  as  to  his  own  intromisaon,  he  had  a 
general  discharge :  And  as  to  the  assignation  to  PhUorth's  intromission,  it  was 
only  taxative  in  so  far  as  Philorth  had  intromitted ;  and  he  having  quit  a  great 
deal  of  his  annualrents,  which  exceeded  the  sum  charged  for,  the  letters  ought 
to  be  found  orderly  proceeded. 

The  Lords,  notwithstanding,  did  suspend  the  letters  simpticiter ;  in  respect 
that  the  charger  was  obliged  to  warrant  from  his  own  proper  fact  and  deed ; 
whereas  he  himself  had  actually  intromitted  :  And  found,  That  the  conception 
of  the  assignation  to  three  years'  intromission  by  Philorth  was  as  full  and  obliga- 
tory as  if  it  had  bore  that  Philorth  had  intromitted  with  the  full  rents  all  these 
years  ;  otherwise  it  could  not  be  interpreted  but  to  be  a  clear  cheat  and  fraud,  if 
it  should  be  taxed  to  Philorth's  intromission ;  whereas  he  never  intromitted,  but 
the  charger  himself. 
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1670.    February  24f.    Doctor  Balfour  and  his  Spouse  against  Wood. 

In  the  forementioned  count  and  reckoning  between  Doctor  Balfoqr  and  bis 
spouse,  and  the  heir  of  her  tutor,  Mr  James  Wood,  there  was  an  article  of  tbe 
charge,  bearing  that  the  tutor  ought  to  count  for  the  sum  of  ^ 

given  upon  a  wadset,  which,  being  liferented,  he  ought  to  have  comprised  upon 
a  charge  against  the  heir  to  enter ;  of  which  comprising  the  legal  might  have 
been  expired ;  and  so  the  pupil  had  the  irredeemable  right  of  the  lands  after 
the  liferenter's  decease. 

It  was  ANSWERED,  That  the  pupil's  father  himself  did  lend  his  money  upon 
the  wadset,  with  a  reservation  of  tne  liferent  of  the  whole  land  :  And  the  granter 
of  the  wadset  being  dead,  and  having  neither  heir  nor  executor,  nor  no  other 
visible  estate,  the  tutor  was  in  bonajide  not  to  comprise ;  seeing  the  annualrent  of 
the  sums  upon  the  wadset  might  be  yet  secured  by  a  comprising  by  the  pupil 
and  her  husband,  the  pursuers,  who  couhl  not  allege  any  damage  by  the  delay- 
ing thereof. 

The  Lords  found  the  answer  relevant  to  free  the  defender  j  as  it  would  have 
done  the  tutor  himself,  who  was  not  bound  to  give  out  money  upon  a  naked 
diligence,  which  the  pupil,  being  major,  might  do. 
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1670.    June  -—.    Mr  Walter  Bruce,  Minister,  against  Menzirs  of  Rotmell. 


^ 


Alexander  Menzies  ^of  Rotmell  being  obliged,  by  contract  of  marriage,  to 
ay  the  sum  of  2500  merks,  in  name  of  tocher,  with  his  daughter,  to  the  said 
Ir  Walter ;  long  thereafter  he  did  provide  the  fee  of  his  estate  to  his  eldest  soa 
Robert,  by  his  contract  of  marriage  ;  at  which  time  the  said  Robert  gave  bond, 
wherein  he  was  obliged,  that,  in  case  his  father  should  be  distressed  for  any 
debt  prior  to  his  contract,  in  that  case  he  should  become  cautioner  for  him  to 
the  creditor ;  or  otherwise,  if  they  should  borrow  money  for  pa3niient  of  the 
debt,  that  he  should  be  obliged  as  cautioner  for  the  same  :  upon  which  bond,  Mr 
Walter  having  pursued  Robert  for  payment  of  his  tocher  ; — 

It  was  ALLEGED,  That,  by  the  conception  of  the  bond,  he  was  only  to  grant 
new  security,  as  cautioner  K)r  his  father ;  which  never  having  been  done  in  his 
father's  time,  who  should  have  been  principal,  and  of  whom  he  might  have 
gotten  relief,  the  bond,  whereupon  the  libel  was  founded,  was  not  obligatory* 

The  Lords,  notwithstanding,  did  sustain  the  pursuit  upon  the.  bond ;  espe^ 
dally  it  being  instructed,  by  letters  of  horning  produced,  that  the  father  was 
distressed  in  his  own  lifetime ;  which  was  sufficient  to  make  the  son  liable  ac- 
cording to  the  tenor  of  the  bond :  Seeing,  if  the  son  had  been  pursued  during 
the  lifetime  of  the  father,  he  would  have  been  necessitated .  to  grant  bond  as 
cautioner ;  albeit  the  father  had  refused*  to  grant  a  new  bond }  and  the  death 
of  the  father  could  not  alter  the  case# 
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1670.    June  15.    Walter  Stewart  against  Robert  Graham* 

Ik  a  reduction  of  a  disposition  of  the  lands  of  Hiltoun,  pursued  at  Walter  Stew- 
art's instance,  as  creditor  to  William  Graham,  as  being  assignee  to  a  bond  of  1000 
merks,  long  before  the  disposition,  upon  this  reason, — ^That  the  disposition  was 
made  injraudem  creditorufrty  and  fell  within  the  Act  of  Parliament  1621,  as  be- 
ing inter  conjunctas  personas  ;  the  lands  being  disponed  by  a  contract  of  marriage, 
bearing  for  love  and  favour,  and  that  the  defender  had  married  William 
Graham's  wife's  niece : 

It  was  ANSWERED  for  the  defender.  That  the  right  of  the  lands,  being  made  in 
contemplation  of  marriage,  and  that,  by  the  contract,  he  had  obliged  himself  for 
a  provision  to  the  children,  and  a  competent  provision  to  his  wife,  could  not  fall 
within  the  Act  of  Parliament 

The  Lords,  having  considered  the  contract  of  marriage,  whereby  the  de- 
fender was  only  obliged  to  employ  5000  merks,  which  he  declared  he  was  then 
worth  in  goods  and  merchandise,  did  incline  to  find  the  reason  of  the  reduction 
relevant,  in  so  far  as  the  fee  of  the  lands  did  exceed  a  competent  tocher,  whicb 
might  be  answerable  to  his  provision. 

But  it  being  further  alleged  by  the  defender.  That  the  fee  was  burdened 
with  the  liferent  of  William  Graham  and  his  wife,  and  that  the  lands  were  af- 
fected with  prior  comprisings,  which  he  was  forced  to  redeem.  To  which 
It  was  replied  for  the  pursuer.  That,  beside  the  fee  of  the  lands,   the  de- 
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fender  was  assignee  to  £20,000  worth  of  bonds,  by  which  he  had  redeem- 
ed all  former  apprisings ;  as  likewise,  that  the  defender's  right  was  affected  with 
a  reservation  of  a  power  to  the  disponer  to  burden  with  5000  merks,  whereof 
the  bond  pursued  on  was  declared  to  be  a  part. 

The  Lords,  before  answer,  did  ordain  both  parties  to  be  heard  upon  these 
grounds. 
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1670.    June  I7.        Byres  against  Bailies  of  Hamilton. 

Byres,  and  some  other  creditors  of  George  Lyles,  having  gotten  a  disposition 
of  the  whole  merchant  ware  in  Lyles'  shop,  and  of  the  plenishing  of  his  hoase, 
which  they  caused  intimate  publicly,  at  the  market-cross,  to  the  bailies,  who,, 
notwithstanding  thereof,  did  shut  up  the  doors,  by  putting  on  a  plate  of  iron^ 
and  thereby  debarring  the  said  creditors  from  entering  to  the  possession  till 
other  creditors  got  entry  to  the  house,  and  took  away  the  goods :  There  was  a 
pursuit  intented  against  the  bailies  for  damage  and  interest. 

It  was  ALLEGED  by  the  defenders.  That  what  was  done  by  them  was  lawful, 
and  ratione  officii  ;  in  respect  Lyles,  the  common  debtor,  was  bankrupt,  and  had 
fled  in  the  night-time  out  of  his  house,  when  he  made  that  disposition* 

The  Lords,  notwithstanding,  did  sustain  the  summons,  unless  the  defenders 
could  allege,  that  what  they  had  done  was  upon  the  complaint  of  several  credi- 
tors, or  others  concerned ;  and  that  they  had  preserved  the  goods  to  be  forth- 
coming to  any  should  have  the  best  right. 

PageW^. 


1670.    June  22.  Belshish  against  Porterfield. 

In  a  declarator,  pursued  at  Toft's  instance  against  Sir  Laurence  Scot  and  Mr 
Alexander  Spoteswood,  advocate  ;  the  Laird  of  Crawfordland  having  right  to  a 
bond,  wherein  the  Laird  of  Wedderburn  was  principal,  and  Tofts  cautioner,  he 
caused  lead  a  comprising  against  Wedderburn,  which  did  expire  in  anno  l664i  ; 
as  likewise  did  adjudge  Tofts  the  cautioner's  whole  estate  j  but,  before  the  ex- 
piring of  the  legal  thereof,  he  did  enter  into  a  transaction  with  the  pursuer.  Tofts, 
who  should  have  satisfied  the  debts,  and  thereby  freed  his  own  estate  of  the 
adjudication,  and  made  use  of  the  expired  comprising  against  Wedderburn  only, 
for  his  relief.  Notwithstanding  whereof,  Mr  Alexander  Spoteswood,  being 
employed  for  the  pursuer,  did  induce  Sir  Laurence  Scot  to  purchase  the 
said  right  from  Crawfordland,  both  to  the  comprising  and  adjudication,  which 
was  likewise  expired ;  and  therefore  craved,  in  respect  that  the  said  Mr  Alexander 
had  prevaricated,  that  the  right  purchased  in  the  name  of  Sir  Laurence  Scot 
might  be  declared  not  to  affect  the  pursuer's  lands.  The  second  ground  was, 
that  Sir  Laurence's  right  was  purchased  in  the  name  of  Sir  Laurence  only,  for 
the  sums  advanced  by  him,  to  have  been  satisfied  by  the  Laird  of  Wedderburn, 
or  by  the  said  Mr  Alexander,  for  his  behoof:  which  Wedderburn  being  the  heir 
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of  the  principal  debtor,  no  right  could  be  taken  for  his  use  in  prejudice  of  the 
pursuer,  who  represented  the  cautioner  ;  and  therefore,  the  adjudication  of  his 
estate  being  purchased,  as  said  is,  ought  to  be  declared  null ;  whereupon  they 
craved  that  the  Lords  might  examine  witnesses  ex  officio. 

It  was  ANSWERED  for  the  defender.  That  the  right  made  by  Crawfordland, 
both  of  the  comprising  and  adjudication,  being  now  in  his  person  for  an  onerous 
cause,  could  not  be  taken  away  but  scripto  or  his  own  oath  ;  so  that  it  was  need- 
less to  examine  witnesses  ex  officio.  And  as  to  any  alleged  prevarication  of  Mr 
Alexander  Spoteswood,  it  could  not  prejudge  him  ;  unless  it  were  proven,  scripto 
veljuramentOf  that  it  was  to  the  behoof  of  the  said  Mr  Alexander,  and  that  his 
name  was  only  borrowed.  • 

The  Lords,  before  answer,  did  ordain  the  said  whole  defenders'  oaths  to  be 
taken,  ex  qfficiOj  and  any  other  to  be  condescended  on  by  the  pursuers,  who 
had  a  hand  in  the  said  transaction ;  and  that  in  respect  of  the  importance  of 
the  cause,  and  that  there  was  a  near  relation  between  Sir  Laurence,  Alexander 
Spoteswood,  and  the  Laird  of  Wedderburn. 
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1670.    June  23.    The  Feuars  of  Dunnikeir  against  John  Watson  their  Su- 

perior. 

The  Superior  having  obtained  decreet  of  declarator  against  his  vassals, — ^find- 
ing, after  visitation  of  the  ground,  and  report  made,  that  he  having  given  feus 
to  180  persons,  with  the  privilege  of  quarry,  clay,  and  divots  of  the  Moor  of  Dun- 
inkeir,  belonging  to  him  in  property,  notwithstanding  of  any  servitude  foresaid, 
he  might  rive  out  and  labour  three  acres  thereof  for  his  own  use ;  yet  with  this 
duality,  that,  if  the  whole  rest  of  the  moor  should  not  prove  sufficient  for  the 
feuars'  building  and  upholding  of  their  houses,  they  might  have  recourse  to  the 
same  three  acres.  The  feuars,  upon  this  decreet  of  declarator,  did  intent  a  new 
declarator,  at  their  own  instance,  against  their  superior,  and  some  other  new 
feuars,  to  whom  he  had  granted  the  same  privilege  and  servitude,  concluding 
against  them,  that  he  had  no  power,  in  prejudice  of  the  foresaid  decreet,  to  grant 
any  servitudes,  which  would  exhaust  the  moor,  and  make  their  right  ineffectual. 

It  was  ALLEGED  for  the  superior.  That  he  having  dominium^  and  being  proprie- 
tor of  the  whole  moor,  and  the  vassals'  having  only  servitudes,  any  such  right 
they  had,  did  not  take  away  from  him  a  full  liberty  to  make  use  of  his  own  pro- 
perty at  his  pleasure ;  seeing^  in  law,  domrtus  potest  uti  re  sua  ut  tibet ;  and,  in  dl 
servitudes,  as  that  of  communis  pastura^  and  others,  there  is  a  reservation  in  law 
to  the  superior,  to  make  use  of  the  ground  and  property  for  himself. 

The  Lords  found  the  defence  relevant,  and  ordained  a  new  visitation :  which 
was  most  hard,  and  contrary  to  their  first  decreet ;  finding  that  the  superior 
having  granted  servitudes  to  so  many  vassals,  as  the  ground  could  not  serve 
them  to  take  in  any  new  vassals;  that  he  had  no  power  theceaftet  to  take 
from  them  the  benefit  thereof  ;^  which  was  just  and  consonant  to  law,  they  hav- 
ing jus  qu€esitum,  both  by  the  superior's  own  deed  and  by  a  decreet  of  the 
Lords.^  .  " 
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IG70.    June  S4.       Wait  against  Caupbeli.  of  Kilpount. 

I 

In  a  pursuit  at  Wait's  instance,  against  the  said  Mr  Archibald,  as  represent* 
ing  his  rather,  who  was  cautioner  for  the  Laird  of  Lawers  for  £1000,  upon  this 
passive  title ;— That,  after  the  contracting  of  the  debt,  his  father,  by  contract  of 
marriage  with  Thomas  Hoodie's  daughter,  did  become  obliged  to  pay  to  the 
«aid  Thomas,  for  his  son's  behoof,  the  sum  of  £40,000,  for  which  the  said  Thomas 
was  obliged  to  pay  £^0,000  in  name  of  tocher ;  of  both  which  sums  the  father 
and  the  son  did  grant  receipt  and  discharge  to  the  said  Thomas  Moodie,  but 
did  not  bear  which  of  them  received  the  money  :     . 

The  Lords  did  not  sustain  that  he  was  successor  tittdo  lucrativo,  as  for  the 
20,000  merks  paid  in  tocher ;  neither  that  that  sum  was  liable  to  the  father's 
creditors :  But  as  to  the  £40,000,  they  found  him  liable ;  and  that  it  might  be 
affected  by  his  father's  prior  creditors. 
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1670.    June  24.     Mr  William  Robertson  against  Campbell  of  Kilpount. 

The  said  Mr  Archibald  Campbell  being  pursued  at  Robertson's  instance,  as 
cautioner,  in  a  contract  of  wadset,  for  the  Master  of  Gray,  for  50,000  merks,  in 
case  of  requisition  ;  in  which  wadset  there  was  a  clause, — that  if  he  should  con- 
tinue in  possession  of  the  lands,  that  the  principal  and  cautioner  should  be  free 
of  annualrent :  the  said  Mr  William  having  desisted  to  possess,  and  suffered 
the  Laird  of  Philorth  to  enter  into  the  possession,  who  had  required  a  right  of 
aversion,  did  pursue  for  the  principal  sum  due  by  the  requisition,  and  for  five 
years'  annualrent,  that  he  had  been  out  of  the  possession : 

It  was  ALLEGED,  That  the  pursuer  having  continued  in  possession  after  the 
requisition,  and  thereafter  having  desisted,  without  any  decreet  gotten  against 
him  at  Philorth's  instance,  he  could  not  pursue  for  payment. 

It  was  REPLIED,  That,  by  the  foresaid  clause  of  wadset,  it  was  in  the  pursu- 
er's option  to  possess  or  not  possess,  as  he  pleased  i .  so  that  he  might  desist,  and 
seek  the  annualrent  of  his  money. 

The  Lords  did  sustain  the  pursuit  for  the  principal  sum  and  annualrent  in 
time  coming ;  the  pursuer  denuding  himself  of  the  right  of  wadset,  in  favour  of 
the  defender,  who  was  only  cautioner.  But  as  to  the  years  that  he  had  suffered 
Philorth  to  possess,  the  de&nder  was  assoilyied ;  seeing  he  had  never  used  an 
order  of  redemption,  but  had  possessed,  by  the  pursuer's  tolerance  or  right. 
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1670.    Jufie  28.    The  Laird  of  Nidrib  and  Mr  Cbarcbs  Lu visdeic  ^igmiut 
There  being  a  decreet  of  removing  obtained  against  Murray,  he  gave  in  a 
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bill  of  suspension  upon  this  reason, — that  he  had  a  tack  of  tolerance  from  Mr 
Thomas  Baird,  who  was  curator,  sine  quo  non  to  George  Chalmers,  who  bruiked 
the  said  tenement,  pro  indiviso^  with  Mr  Charles  Lumisden. 

The  Lords  refused  to  pass  the  bill  upon  that  reason ;  in  respect  the  pupil 
himself  being  mcgoritati  proccimus^  and  having  the  consent  of  another  curator, 
who  did  join  with  Lumisden,  who  did  bruik  with  the  minor,  pro  rndivisoy  and 
did  set  the  same ;  especially  the  prior  tenant  being  run  in  arrears,  and  Nidrie,  a 
man  most  responsible,  who  was  to  enter. 
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1670.    June  28.  '         against 


Archibald  Law,  having  given  in  a  bill,  that  the  Lords  would  give  warrant  to 
the  writers  of  the  signet  to  write  out  letters  of  apprising  of  the  teinds  and  pa- 
tronage of  Innerwick,  upon  a  bond  granted  by  the  Earl  of  Salisbury  for  a  sum 
of  money,  ad  hunc  effectum  only,  that  comprising  might  be  led,  bearing  his  con- 
sent ;  which  warrant  was  craved  by  the  writers  for  this  reason, — That,  by  an 
old  Act  of  Parliament,  and  constant  custom  and  practice,  no  comprising  could 
be  led  till  after  searching  of  the  ground  and  poinding  of  moveables,  if  any  were ; 
and  that,  by  an  Act  of  the  last  session  of  this  Parliament,  there  could  be  no 
poinding  of  moveables  but  after  a  previous  charge  of  homing. 

The  Lords,  notwithstanding,  did  grant  warrant  for  comprising,  in  respect  of 
the  consent  of  the  party  and  the  conception  of  the  bond ;  wnich  was  only  granted 
for  that  effect :  and  found.  That  letters  of  horning  and  poinding  were  only  ne- 
cessary where  bonds  were  granted,  or  decreets  gotten,  for  payment  of  liquid 
debts  at  a  certain  day. 
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1(J70.  June  29.    The  Minister  of  Auchterhouse  against  Mr  Robert  Hay  of 

Dronlaw. 

The  minister,  being  presented  to  the  kirk  of  Auchterhouse,  and  unto  the 
i^hole  parsonage  teinds  thereof,  by  the  Bishop  of  Dunkeld,  as  being,  at  his  pre- 
sentation, jure  devolutOf  the  Earl  of  Buchan,  who  was  patron,  neglecting  to 
present,  did  pursue  Dronlaw  for  the  teinds  of  his  lands  for  several  years  since 
the  presentation. 

It  was  ALLEGED  for  the  defender.  Absolvitor  j  because  the  Earls  of  Buchan, 
having  always  agreed  with  the  former  ministers,  and  been  in  use  to  pay  a  modi- 
fied and  local  stipend,  this  minister  could  crave  no  more  than  his  predecessors. 

The  Lords  did  sustain  the  defence  as  to  all  bygones  which  were  bonajide 
paid  by  the  defender  to  the  Earl  of  Buchan  ;  reserving  action  as  accords  for  the 
future. 
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1670.    June  S9>    Rakkine  against  And&ew  Bubbell* 

• 

In  a  reduction,  at  the  instance  of  Rankine»  as  creditor  to  Walter  LeiahmaD, 
of  a  transaction  and  discbarge  granted  to  Burrell,  upon  th^  Act  of  Parliament 
1621»  as  being  done  injraud0m,  in  respect  the  debt  was  clear  and  liquid,  extend- 
ing to  4000  merks,  whereas  he  had  only  received  payment  of  2800,  and  dis- 
charged the  whole  debt. 

It  was  ANSWERED  for  the  defender,  That  the  transaction  being  supra  re  Utigi- 
osa,  and  a  point  in  law,  which  was  debateable,  viz.  That  Burrell,  by  contract  of 
marriage,  was  obliged  to  employ  4000  merks,  paid  him  in  tocher,  to  himself  and 
her  in  liferent,  and  the  longest  liver  of  them  two,  and  to  their  heirs  to  be  procre- 
ated of  the  marriage ;  which  failing,  to  his  wife,  her  nearest  and  lawfid  heirs :  Of 
which  marriage,  there  being  two  children,  who  survived  their  mother  and 
thereafter  died,  the  said  Walter  Leishman  being  served .  heir  to  ixis  ^sister^  the 
mother  of  the  children,  and  thereby  having  right  by  the  iailyie  in  the  iccoitract  lof 
marriage^ — ^it  was. questionable  in  law,  if  the  mother*  dying  before  the  childrGD 
of  the  marriage,  the  ^id  Walter,  who  was  the  mother's  brother,  behoved  to  he 
served  heir  to  them ;  and  if  they,  being  the  only  persons  who  had  li^bt  by  the 
deat^  of  the  mother,  their  father  was  their  nearest  heir,  and  not  their  uncle  00 
the  mother^s  side.  Which  case  ibeing  dubious,  and  to  take  away  all  cbai^ges  of 
process,  an  abatement  of  1200  merks  of  4000  could  not  be  reduced  upon  the 
Act  of  Parliament  1621. 

The  Lords,  notwithstanding,  did  sustain  the  reason  of  reductien^  upon  ihat 
ground.  That  the  wife's  uncle  was  unquestionably  heir  to  her,  who  was  fiar  by 
the  provisiion  of  the  bond,  and  so  had  right  to  that  obligement,  and  might  have 
forced  the  father  to  ^ake  payment ;  and  therefore  reduced  the  said  traDiacttaD. 
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1670*    JtUi/  7.    BoRTHwicK  of  Halheriot  ogaifist  Lord  Borthwick. 

The  Lord  Borthwick,  having  disponed  the  lands  of  Halheriot,  heritably  and 
irredeemably,  to  the  said  William  Borthwick,  with  an  obUffation  to  assign  and 
dispone  aU  right  of  iK^inds  which  he  or  his  predecessors  had ;— 4t  was  question- 
ed. If  the  obligement  as  to  the  teinds,  being  eo  conceived,  should  be  ezfeemded 
to  bygones,  seeing  the  said  William  had  a  tack  of  his  teinds,  for  a  wadset  both 
of  stock  and  teinds,  from  the  Lord  Borthwick  and  his  mother,  who  was  liferenier. 

It  was  ALLEGED  for  the  Lord  Borthwick,  That,  by  the  disposition,  he  was  on- 
ly cA)liged,  per  verba  dejuturo^  to  dispone  the  lands  and  teinds,  and  that  the^n- 
try  to  both  was  to  be  at  Whitsunday  thereafter ;  and  so  did  not  include  bygones. 

It  was  ANSWERED  for  the  said  Wuliam,  That  he,  having  possessed  both  stock 
and  teinds  for  several  years,  whereof  there  was  no  reservation  as  to  bvgones, 
the  disposition  ought  to  be  interpreted  to  extend  thereto,  seeing  it  did  bear  all 
right  that  he  or  his  predecessors  had  thereto. 

The  Lords,  before  answer,  ordained  the  writer  and  witnesses,  and  the  com- 
muners,  to  be  examined. 
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1670.    July  7.    Janet  Tran  against  The  Laird  of  Dunlop, 

Ik  a  beforementioned  suspension,  raised  at  the  instance  of  the  said  Janet, 
against  the  Laird  of  Dunlop,  who  had  charged  her  upon  a  bond,  granted  by  her 
to  Robert  Brown,  for  the  sum  of  j?X200  or  thereby,  to  which  he  was  assigned, 
upon  this  reason,— That  her  bond  granted  to  Robert  Brown,  was  only  for  libe- 
rating Allan  Dunlop,  her  son-in-law,  out  of  prison ;  who  was  incarcerated  at  Ro- 
bert Brown's  instance,  for  the  like  sum :  and  that  the  charger  had  confessefd, 
by  his  oath,  that  he  had  satisfied  Robert  Brown,  at  the  desire  of  the  suspender, 
and  upon  promise  to  procure  an  assignation  to  Allan  Dunlop's  bond,  whereupon 
Brown  haa  led  the  first  comprising  of  Allan's  estate : 

It  was  ANSWERED,  That  the  charger,  before  that  time,  having  an  heritable 
right,  from  Allan,  of  his  lands  and  estate  for  sums  equivalent  to  the  worth 
thereof;  albeit  he  had  confessed,  that  he  had  satisfied  Brown  at  the  said  Janet's 
desire,  yet  that  could  not  oblige  him  to  assign  Brown's  bond  with  the  compris* 
iiig  led  thereupon,  it  being  prior  to  his  own  right,  and  to  his  prejudice  and  hurt ; 
and  that  he  was  content  to  give  his  oath,  that  he  never  intended  to  satisfy 
BnDWHmposi  ai^  other  reasoti  but  to  liberate  AUan^  and  to  acquire  tiie  apprising 
for  bettisring  his  own  security: 

The  Lorcb,  notwithstanding^  did  suspend  the  letters  simpticiter ;  unless  Dun^ 
lop  would  assicn  the  bond  granted  to  Brown,  witib  his  apprising  led  tliereupon, 
to  the  mspedcfer,  that  she  might  get  her  relief:  for  they  found,  that  Dunlop's 
oath  was  an  acknowledgment  that  he  was  intrusted  by  the  suspender  to  satisfy 
Brown,  and  to  procure  an  assignation ;  which,  in  law  and  readon,  could  not  be 
interpreted  but  that  it  was  to  have  been  procured  for  her  behoof  and  relief,  and 
not  f<Mr  Dunlop's  behoof,  who  was  to  be  satisfied  by  the  suspender  for  tiie  sums 
of  money  paid  by  him  to  Brown  tot  the  said  assignation. 
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1670.    Jub/  8.    Thomas  Kennedie  against  Colane,  his  Eldest  Brother,  and 

his  Tutors. 

The  deceased  Laird  of  Colane  having  made  a  disposition  of  the  lands  of  Car* 
rawav  to  Archibald,  then  his  second  son,  with  this  provision,— That,  in  case  he 
should  succeed  to  his  elder  brother,  and  to  the  estate  of  Colane,  that  then  he 
should  denude  himself  in  favour  of  Alexander,  his  third  son,  who  was  appointed 
to  succeed  to  him  in  the  said  lands,  notwithstanding  of  any  law  to  the  contrary ; 
the  said  Archibald  having  succeeded  to  the  estate  of  Colane,  by  the  decease  of 
his  elder  brother,  and  ^exander,  who  was  substitute  to  him  in  the  lands  of 
Carraway,  being  likewise  deceased ;  Thomas  Kennedie,  the  fourth  brother,  be- 
ing served  heir  to  Alexander,  did  intent  action  against  the  said  Archibald,  for 
resigning  the  sidd  lands  of  Carraway  in  his  favours* 

It  was  ALLEGED  for  the  defenders.  That  he  could  not  be  decerned  to  resign 
in  &vours  of  the  said  Thomas ;  because,  by  the  provision  of  his  right,  he  was^ 
only  obliged  to  resign  in  favours  of  Alexaoider,  without  mention  of  his  heirs. 
S^«  Albeit  there  had  been  mention  of  his  heirs,  yet  the  defender  himself  being 
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heir  of  conquest,  the  right  did  return  to  himself,  and  not  to  Thomas,  who  was 
only  heir  ofiine. 

The  Lords  having  considered  the  provision  in  the  disposition  made  to  Archi- 
bald ;  albeit  it  did  appear  that  the  intention  of  the  father  was.  That  Archibald, 
the  second  son,  succeeding  to  the  estate,  should  denude  himself  of  these  lands, 
in  favours  of  Alexander ;  or  if  he  died,  in  favours  of  any  other  younger  brother ; 
yet  the  question  being  anent  lands  and  heritage,  and  betwixt  minors,  they  con- 
tinued to  give  their  interlocutor  until  they  should  be  majors :  But,  in  the  mean- 
time,  ordained  the  profits  of  the  lands  of  Carraway  to  be  paid  to  Thomas,  by  the 
tutors,  for  his  aliment, — they  not  being  above  1000  pounds  Scots  of  yearly 
rent. 
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1670.    July  13.    William  Jamieson  against  George  Seatok  of  Minnes. 

Jamieson,  as  having  right  to  a  bond  granted  by  William  Seaton  of  Minnes, 
having  pursued  George  his  son,  as  representing  his  father,  upon  this  passive  ti- 
tle,— That  he  had  pursued  for  payment  of  an  heritable  bond  granted  to  his  fa- 
ther ; — 

It  was  ALLEGED  for  the  defender.  That,  albeit  the  bond  was  heritable,  yet  he 
had  either  confirmed  the  same  as  moveable,  or  gotten  3  license ;  and  that  his  me* 
dium  concludendi  against  the  debtor,  was  upon  a  promise  to  make  payment  to 
him ;  which,  dejacto,  was  never  made. 

'  The  Lords  did  sustain  the  defence ;  and  found.  That  an  apparent  heir,  having 
only  intented  action,  and  never  received  payment  of  an  heritable  sum,  and  not 
having  libelled,  that  it  did  belong  to  him  as  heir,  could  not  infer  gestionem  pro 
hcerede ;  which  being  a  passive  title  to  make  him  liable  to  his  predecessor's 
whole  debts,  there  ought  at  least  to  be  proven  that  he  had  animum  adeundi,  or 
did  actually  intromit. 
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1670.    Jub/  14.    The  Lord  Renton  against  The  Earl  of  Home. 

In  a  declarator,  at  Renton's  instance,  against  the  Earl,  to  hear  and  see  it 
found,  that  his  right  to  a  contract,  m  anno  1631,  betwixt  James,  Earl  of  Home, 
and  John  and  Francis  Stewart,  whereby  the  Earl  was  to  possess  the  estate  of 
Coldinham  in  satisfaction  of  £19,S^>  which  was  due  for  arrears  of  j?4000  ster- 
ling, contained  in  a  prior  contract,  which  was  extinct ;  in  so  far  as  the  Earl  had 
entered  to  the  said  estate,  upon  a  decreet,  in  anno  1643,  and  had  ever  bruiked 
the  rent  since  ;  which  would  extend  to  more  than  the  foresaid  sum  : 

It  was  ALLEGED  for  the  Earl,  That,  the  time  of  his  entry,  he  had  right  from 
the  heirs  of  line  of  the  Earl  of  Home  to  another  contract,  and  a  decreet  in 
anno  1630,  ordaining  the  said  James,  Earl  of  Home,  to  be  put  in  possession  of  the 
said  lands,  for  the  annualrent  of  £ici00  sterlings ^fimctibus  in  horretim  nan  compu^ 
tandis  ;  and  that  in  law  he  might  ascribe  his  possession  to  that  decreet, — ^it  be- 
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ing  the  more  ancient  right ;  and  it  being  in  bis  option  to  ascribe  his  possession 
to  any  of  the  two  rights  he  pleased. 

The  Lords  did,  notwithstanding,  find.  That  he  could  only  ascribe  his  posses- 
sion to  the  decreet  in  anno  1643  ;  and  that  in  respect  that  the  first  decreet,  i^ 
anno  1681,  was  never  settled  in  his  person  by  transferring,  either  at  his  own  in- 
stance, or  at  the  heirs  of  line,  who  were  his  authors  :  But,  withal,  the  Lords  de- 
clared, that  the  pursuer  having  forced  the  Earl  to  ascribe  his  possession  to  that 
decreet,  he  should  never  be  heard  thereafter  to  quarrel  the  same  by  way  of  re- 
duction or  declarator. 
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1670.    July  14.      Gardener  against  The  Lady  Letham. 

In  a  spuilyie,  pursued  at  Gardener's  instance  against  the  lady, — It  was  alle- 
ged Absolvitor ;  because  the  corns  were  lawfully  poinded }  and  that,  before  any 
diligence  done  by  the  pursuer,  the  defender  had  arrested  the  corns  upon  the 
ground.  It  was  replied.  That,  before  the  defender  did  poind,  the  pursuer  had 
poinded  upon  his  letters,  and  was  in  possession  of  the  corns. 

The  Lords  did  repel  the  defence,  in  respect  of  the  reply ;  and  found,  That  a 
naked  arrestment  could  not  hinder  another  creditor  to  poind;  and  that  the 
corns,  being  poinded,  were  not  affected  with  the  prior  arrestments,  albeit  it  be 
a  real  diligence. 

This  interlpcutor  was  indeed  conform  to  prior  decisions ;  yet  there  appears 
to  be  much  reason  against  it,  in  respect  that  real  diligences  affect  singular  sue- 
cessors« 
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1670.    July  19*    Scott,  Bailie  of  Aberdeen,  against  Thomas  Botes. 

Bailie  Scott  being  heritor  of  a  tenement  in  Aberdeen,  whereof  Margaret 
Forbes  was  liferenter;  the  said  Margaret  did  assign  her  liferent  to  Robert 
Smith,  bearing  in  satisfaction  of  400  merks  paid  to  her ;  as  likewise  upon  a 
backbond  to  repone  her  to  the  possession,  how  soon  the  said  Robert  should  be 
satisfied  of  the  said  sum :  Which  assignation  being  transferred  to  Thomas  Boyes, 
the  said  Thomas  dispones  his  right  in  favours  of  Scott  the  heritor,  who  did  pay 
him  the  said  400  merks,  and  70  merks  beside :  Which  translation  Boyes  did  oblige 
himself  to  warrant  from  his  own,  and  the  facts  and  deeds  of  Smith  the  cedent ; 
as  likewise  became  obliged  to  refund  the  said  400  merks,  at  the  first  term  after 
Scott  should  be  distressed.  Thereafter,  Margaret  Forbes,  the  liferenter,  having 
distressed  Scott,  and  recovered  decreet  against  him,  for  three  years'  possession, 
Scott  did  pursue  Boyes  for  warrandice  of  his  translation,  upon  these  two 

f  rounds : — First,  That,  in  the  translation  made  by  Boyes,  he  was  obliged  for 
mith,  his  author's  fact  and  deed :  but  so  it  is,  that  the  ground  of  his  distress 
was  a  backbond  granted  by  Smith,  which  was  not  mentioned  in  the  translation 
made  by  Boyes  to  Scott,  but  was  concealed. 
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The  I<ords  did  assoilyie  from  that  reason :  because^  albeit  there  had  been  no- 
backbond,  the  assignation  made  by  the  Kferenter,  and  tranaferred  fay  the  de*- 
fender  to  the  pursuer,  bearing  only  in  ss^tisfaction  of  400  merics^  ivas  per  ^suf- 
ficient, ivithout  a  back-bond,  to  qualify  Scott's  right;  so  that  he  ought  to  have, 
looked  upon  it  as  that,  upon  satisfaction  of  400  merks,  by  intromission  or  other* 
wise,  it  might  be  extinguished,  whether  there  had  been  a >back;boiid  granted  or 
not.    The  second  reason  of  the  pursuit  wa8,*~That  Scott  was  only  obliged  to  re*  • 
fund  the  470  merks  at  the  first  term  after  distress ;  and  therefore  ought  to  re* 
fund  to  him  his  three  years'  possession,  which  he  was  forced  to  pay  to  the  life^  ■. 
renter ;  especially,  he  having  advanced  a  greater  sum  than  that  which  was  paid 
to  the  liferenter,  or  was  contained  in  Boyes's  right. 

The  Lords  did  likewise  assoilyie,  notwithstanding  of  that  ground ;  in  respect 
that  Boyes  had  expressly  transferred  such  a  right  only,  as  he  himself  had  n^om 
Smith,  which  was  only  taxative,  and  not  absolute :  Ancl  found.  That  Scott  be* 
ing  secured  for  repayment  in  case  of  distress,  that  the  warrandice  could  not  be 
interpreted  to  extend  as  to  the  preceding  years  of  his  possession,  it  being  against 
reason  and  the  meaning  of  parties  that  he  might  possess  the.  whole  .years  that, 
the  liferenter  lived,  and  yet  repeat  the  sums  of  money  paid  bybim*  Bttt-tiieT 
found  that  Scott's  possession,  for  the  space  of  three  years,  should  diminiah 
yearly  so  much  of  the  principal  sum ;  ana  for  the  superplus,  they  did  decern ^e 
defender  to  refund  the  same,  with  the  ordinary  asmuakrata* 
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1670.    Jtili/  20.    The  Laird  of  Blackbarony  against  John  Borrowman. 

In  a  reduction  of  the  disposition  of  the  lands  of  Nether  Stewartoun,  made  to 
Borrowman,  bv  Burnet  of  Carlops,  whose  author  was  Burnet  of  Cringlety,  at 
the  instance  01  the  Laird  of  Blackbaronv,  who  had  right  to  an  inhibition  fhmi 
Dennistoun,  a  creditor  of  Cringlety ;  wnereupon  he  craved  the  foresaid  right 
to  be  reduced  ea^  capite  inhibitioms : 

It  was  ANSwEREiD  for  the  defender,  That  his  disposition  waa  in  obedience  of 
a  decreet  arbitral,  foUowing  upon  a  submiasion  prior  to  the  inhibition  y  at  least 
to  the  publication  thereof  at  the  market  cross^ 

It  was  REPLIED,  That  the  submission  being  voluntanr>  and  the  inhibiticm  exe^ 
cuted  personally  against  Cringlety,  prior  thereto ;  and  being  executed  publicly 
before  the  decreet-arbitral,  which  was  tiie  cause  of  the  disposition^  it  was  a  just 
ground  whereupon  to  reduce  the  right. 

The  Lords  md  ordain  the  defender  to  instruct  the  cause  of  the  submissioii 
betwixt  Cringlety  and  Carlops,  that  they  might  know  if  it  depaided  upon  any 
real  right  of  trust,  whereby  Cringlety  was  obliged  ix>  denude  himseff  of  the 
right  of  these  lands  in  favours  of  Carlops ;  qua  casu  they  declared  that  they  would 
assoilyie  from  the  reason  of  reduction :  But  if  the  submission  was  not  in  contem* 
plation  of  any  such  right,  but  was  merely  paivonal  and  arbitrary^  they  would 
sustain  this  pursuit. 
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1670.     November  80.     Captain  Ruthvbk  and  bis  Spx)US£  against  The  Vis- 
couKT  of  OzsNFORD,  Geoboe  and.MisTBBss  Catharine  Macgzlls. 

Captain  Ruthven  and  his  spouse  pursuing  the  Viscount*  as  executor  to  his 
father^  for  her  part  of  the  moveables  belonging  to  her  as  one  of  the  bairns,  be« 
sides  the  heir ;— It  was  alleged  for  the  defender*  That  there  ought  to  be  de« 
duction  of  the  portion  natural  and  bairns'  pai^t*  which  did  belong  to  Mrs  Marie, 
and  now  did  belong  to  the  defender*  as  her  executor* 

To  this  it  was  replied*  That  the  said  Mrs  Mary  had  a  bond  of  provision* 
from  her  father*  in  full  satisfaction  of  all  bairns'  part  of  ^ear  and  portion  natu* 
ral*  which  could  fall  to  her  by  her  father's  decease ;  ana  thereby  was  secluded 
from  her  part  of  the  moveables. 

It  was  DC7PLIED  for  the  defender*  That*  notmthstanding  the  said  bond  of  pro* 
vision*  her  portion  natural  was  due ;  because  the  defunct*  in  her  own  time*  nad 
the  benefit  of  Section*  either  to  accept  of  the  bond*  or  to  come  in  as  a  bairn 
with  the  rest  of  her  brethren  and  sisters;  which  benefit  did  now  accrue  to  the 
defender  her  executor ;  likeas  they  did  now  make  use  thereof. 

The  Lords  did  repel  the  defence  and  duply ;  because  that*  the  time  of  the  de- 
funct's decease*  the  provision  contained  in  the  bond  was  greater  than  the  por* 
tion  natural  that  would  have  fallen ;  in  which  case  she  could  not  have  the  bene* 
fit  of  the  election*  unless  she  had  confisrred  her  provision  with  the  rest  of  the 
bairns :  neither  could  the  Viscount*  as  one  of  ner  executors*  now  crave  the 
same ;  because  the  bond  of  provision*  hetag  a  debt  due  by  him  as  heir*  he  could 
not  disclaim  the  same  to  be  free  of  that  debt*  and  crave  that  her  portion-natiu 
ral  might  be  deduced*  in  prejudice  of  Captain  Ruthven  and  his  wife*  who*  be- 
ing of  another  marriage*  could  be  none  of  her  executors.  And  for  the  said 
George  and  Mrs  Margaret*  they  could  not  crave  the  same*  it  being  to  their  pre« 
judice  and  loss*  by  deducing  so  much  ofi*the  whole  bairns'  part ;  so  that  it  ap- 
peared to  be  a  mere  collusion  betwixt  them  and  the  Viscount  their  brother*  who 
was  heir*  to  free  him  of  the  bond  of  provision*  to  which  he  was  liable ;  and  to 
diminish  the  said  Mrs  Catharine's  portion. 
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1671.    January  18.    William  Fe&guson  against  George  Link. 

Thebe  being  a  copartnerv  betwixt  the  deceased  John  Rolling  and  George  Link* 
there  was  a  parcel  of  goods  belonging  to  them  sold  to  one  Andrew  Melvin*  for 
which  he  save  bond  to  the  said  «iohn*  and  George*  and  their  heirs*  which  was 
registrated  J  and  the  principal  being  in  the  custody  of  Link*  he  did  pursue  and 
recover  pavment  of  Melvin*  of  his  equal  half  at  Elsmoore.  Ferguson*  being  as- 
signee made  by  Rolling's  wife*  who  was  executrix-creditrix  of  her  husband*  did 
pursue  the  said  Linke  for  exhibition  of  the  principal  bond*  and  for  the  equal 
half  of  the  monev  he  had  received*  in  req>ect  the  whole  sum  contained  in  the 
bond  was  made  due  to  them  both  without  division :  Likeas  it  was  granted  as 
theprice  of  goods  belooffing  to  tiiem  in  copartnery. 

The  Lords  didt  notwithstanding*  assoilyie  from  payment  of  the  half  of  the  sum 
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received;  [because  the  bond,  being  granted  to  them  coryunctim^  did  belong 
equally  to  them ;  and  any  one  might  pursue  for  his  own  half :  And  albeit  it  was 
for  the  price  of  goods  of  the  copartnery,  yet  the  bond  being  taken  and  received, 
as  said  is,  was  not  to  be  regulated  as  the  goods  themselves  would  have  been, 
wherein  every  one  of  the  copartners  would  have  had  an  equal  interest,  as  to  all 
particulars ;  whereas  the  bond  being  conceived,  as  said  is,  ought  to  give  right 
according  to  all  bonds  of  that  nature  ;  and  so  gave  right  to  each  of  the  credi- 
tors to  the  half  which  they  might  lawfully  upliiL 
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1671.    January  26.    Ferguson  against  The  Parishioners  of  Ktncarth. 

Alexander  Ferguson,  as  one  of  the  prebends  of  the  Chapel-Royal,  having 
pursued  the  heritors  of  the  Parish  of  Kincarth,  for  their  teinds,  for  bygones  and 
in  time  coming ; — Compearance  was  made  for  the  parson  of  Rothesay,  where- 
upon it  was  ALLEGED  for  him  and  the  parishioners.  That  they  ought  to  be  assoil- 
yied,  because  he  had  a  presentation  to  the  said  kirk  and  parsonage,  bearing  the 
teinds  of  Kincarth,  and  was  in  possession  by  the  space  of  40  years. 

It  was  REPLIED,  That  the  pursuer,  being  a  prebend  of  the  Chapel-Royal,  to 
which  the  teinds  of  the  said  parish  were  annexed,  ought  to  be  preferred  to  the 
said  parson  of  Rothesay,  whose  right  was  only  a  naked  presentation  clad  with 
possession. 

The  Lords,  as  to  all  bycones,  did  assoilyie  the  Parishioners  who  had  made 
payment ;  but  did  decern  for  all  years  since  the  citation  :  the  pursuer  always 
instructing  by  the  books  of  assumption,  or  an  extract  forth  of  the  same,  that  the 
kirk  of  Kincarth  is  one  of  the  prebend  kirks  of  the  Chapel*Royal. 
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1671.    January  Tl.    The  Earl  of  Dumfries  against  Alexander  Burnet  and 

Hat  his  Mother. 

The  Earl  of  Dumfries^s  father  being  debtor  to  Andrew  Smitb,  by  bond,  in 
the  sum  of  ^4600 ;  whereupon  inhibition  was  served,  before  that  Dumfries  did 
dispone  the  Lordship  of  Sanquhar  to  the  Earl  of  Queensberry,  in  the  year  1638 : 
by  a  subscribed  condescendence,  Queensberry  was  to  retain  as  much  of  the  price 
of  the  lands  as  that  sum  did  amount  to,  until  the  inhibition  should  have  been 
paid  ;  after  which,  in  anno  1643,  Dumfries,  havinggot  a  discharge  from  Andrew 
Smith,  the  creditor,  did  deliver  the  same  to  Mr  Alexander  Burnet  upon  a  ticket  of 
receipt ;  whereby  he  was  obliged  to  registrate  the  same,  and  give  an  extract 
thereof  for  purging  the  inhibition :  And,  in  the  year  1669,  Dumfries  did  intent 
an  action  against  Burnet's  heir  and  executor,  for  delivery  of  an  extract  of  the 
discharge,  or  payment  of  his  principal  sum,  and  annualrents  accordingly. 

The  Lords  did  decern,  superseding  extract  until  November  thereafter ;  thati. 
in  case  the  defender  should  recover  a  discharge  from  Smithes  heirs^  or  obtain  a 
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decreet  of  improbation  against  the  bond  and  inhibition^  and  then  no  decreet 
should  be  given  against  them. 

The  said  defenders  having  pursued  an  improbation,  and  certification  therein 
granted,  and  before  extracting,  both  parties  being  heard  ;  It  was  alleged,  That 
a  decreet  of  improbation  could  not  secure  either  Dumfries  or  Queensberry,  be- 
cause  Andrew  Smith,  the  creditor,  might  have  either  assigned  the  bond  to  an- 
other, or  it  might  have  been  comprised,  and  legal  intimations  and  executions 
used  against  Dumfries,  at  the  pier  and  shore  of  Leith,  when  he  was  out  of  the 
country  for  many  years  together  j  so  that  nothing  could  secure  but  a  discharge 
from  Smith's  heirs. 

The  Lords  did,  notwithstanding,  assoilyie  the  heirs  and  executors  of  Burnet 
from  payment ;  and  ordained  the  decreet  of  improbation  to  be  extracted ;  but 
withal  ordained  the  defenders  to  find  sufficient  caution  to  warrant  both  Dum* 
fries  and  Queensberry  during  the  whole  years  of  the  prescription ;  especially 
upon  this  consideration, — that,  by  the  space  of  thirty  years,  there  was  never  any 
pursuit  used  by  any  assignee,  compriser,  or  arrester. 
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1671*    February  1.    Mark  Cass  of  Cockpen  against  Douglas  and  Others. 

In  an  action,  pursued  at  Cockpen's  instance,  against  some  of  the  Laird  of 
Bonjedburgh's  tutors,  upon  a  missive  letter  subscribed  by  tbem  in  name  of  the 
whole  tutors,  bearing, — that  their  pupil  bein^  debtor  to  Henry  Douglas,  who 
was  debtor  to  the  pursuer ;  that  the  pursuer  should  fit  an  account  with  the  said 
Henry,  and  write  to  the  defenders  wnat  sum  was  due  to  him,  and  appoint  one 
to  receive  the  same,  or  bond  therefor ;  which  they  were  willing  to  grant,  or  make 
payment  in  a  very  short  time :  whereupon  he  did  subsume,  tSat  he  having  got- 
ten a  bond,  from  the  said  Henry  Douglas,  for  524  merks,  the  defenders  ought 
to  be  decerned  to  make  pavment. 

It  was  ALLEGED  for  the  defenders.  That  the  missive  letter  was  not  now  obli* 
gatory ;  because, — ^it  being  subscribed  in  anno  1658,  when  the  defenders  were  tu- 
tors to  Bonjedburgh,  and  bearing  only  an  ofifer  to  become  debtors  within  a  short 
time,  upon  closing  of  accounts  and  reckoning  with  Henry  DougIa3s  i  the  pur« 
suer  never  having  declared  his  acceptation  thereof  until  the  de&nders  were  all 
out  of  office,  and  did  never  intimate  the  same,  but  by  intenting  this  action,  by 
the  space  of  11  years. after  the  date  of  the  letter,  before  which  time  payment  was 
made  to  Henry  Douglas,-— the  missive  letter  could  not  be  sustained  as  obliga- 
tory ;  it  being  of  the  nature  of  a  bill  of  exchange,  which  should  have  been  inti- 
mated, and  returned  within  year  and  day. 

It  was  REPLIED,  That  the  letter  was  opponed,  bearing  no  special  time.  But 
whensoever  count  and  reckoning  should  be  made  with  Henry  Douglass,  the 
defender  should  be  liable ;  after  which,  they  should  have  retained  as  much  in 
their  own  hands,  of  their  intromission  with  the  pupil's  means,  as  should  have 
relieved  them. 

The  Lords  did  sustain  the  defence  ;  and  found.  That  the  letter  was  not  obli- 
gatory after  the  expiring  of  the  tutorv ;  unless  the  pursuer  will  prove,  by  the  tu- 

K  kk  k 


€«6  GO&FORD;  1671. 

tor's  oath,  (who  did  subscribe,)  or  scriptOt  that  they  had  still  in  their  own  hand^ 
as  much  of  the  pupil's  means  as  would  satisfy ;  and  that  the  said  Henrj  Doug- 
lass was  never  paid  by  them,  nor  since  by  their  pupil,  during  minority,  with 
their  consent. 
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1671.    February  7.     Mr  Patrick  Home  against  Mr  John  Prbstouk. 

In  a  removing,  pursued  at  the  instance  of  Mr  Patrick  Home,  as  being  infeft 
in  the  lands  of  Broomestonbank,  upon  a  disposition  made  to  him  by  William 
Brown,  heritor  thereof; — compearance  was  qnade  for  Mr  John  Prestoun,  who 
had  adjudged  the  right  of  the  said  lands  from  the  heirs  of  William  Downie, 
who  bad  acauired  a  right  of  wadset  from  the  said  William  Brown,  granted  in 
anno  1637,  for  the  principal  sum  of  3500  merks,  bearing  a  backtack  for  pay«- 
ment  of  the  annualrent ;  whereupon  the  wadsetter  did  enter  to  the  possession  of 
the  lands,  and  continued  until  the  year  1655  ;  which  wadset  was  granted  to  one 
Thomas  Brown,  author  to  the  saici  William ;  who,  likewise,  in  the  year  1648, 
by  two  several  bonds,— one  for  the  sum  of  800  merks,  another  for  £220,— 
had  got  an  eik  to  the  reversion  of  the  former  wadset  from  the  said  William 
Brown ;  which  bonds  and  eik  were  likewise  settled  in  the  person  of  the  said 
William  Downie,  but  whereupon  no  diligence  had  been  done  :  And,  besides,  the 
said  Mr  John,  by  adjudication,  had  right  to  a  comprising,  against  the  said  Wil- 
liam Brown,  for  the  sum  of  500  merks,  at  the  instance  of  Magdalen  Wardlaw. 

Whereupon  it  was  alleged,  That  the  tenants  could  not  be  removed  at  the 
pursuer*s  instance ;  because,  long  before  his  right,  William  Downie,  from  whom 
the  said  Mr  John  had  adjudged,  had  not  only  the  right  of  wadset  and  eik  to 
the  reversion  foresaid,  but  likewise  a  right  of  comprising  of  the  reversion  and 
backtack,  which  was  expired. 

It  was  REPLIED  for  the  pursuer.  That  as  to  the  comprising,  it  was  satisfied  by 
intromission  within  the  legal,  so  was  extinct :  And  for  the  wadset  and  eiks  to 
the  reversion,  they  could  not  defend ;  because  the  wadset  was  affected  with  a 
backtack,  bearing  a  clause  irritant,  which  was  never  declared :  and  for  the  eik, 
it  was  only  a  personal  right,  and  none  of  them  could  defend  in  the  removing. 

It  was  DUPLiED,  That  any  possession  William  Downie  or  his  authors  had,  could 
not  be  ascribed  to  the  comprising,  but  only  to  the  wadset,  and  eik  to  the  rever- 
sion ;  which  were  long  prior,  and  by  virtue  whereof  they  did  enter  to  the  pes- 
session  ;  so  that,  unless  they  were  satisfied  by  intromission,  the  possession  could 
not  be  ascribed  to  the  comprising,  but  only  to  the  wadset  and  the  eik  to  the  re- 
version. 

It  was  TRiPLiED  for  the  pursuer,  That  the  comprising  being  the  more  sove- 
reign right,  after  the  deducing  thereof,  the  possession  could  only  be  ascribed 
thereto ;  and  not  to  the  wadset,  which  was  anected  with  a  backtack  :  neither  to 
the  eiks  of  the  reversion,  which  were  only  personal  rights  against  the  granters  of 
the  wadset,  but  were  no  valid  titles  to  give  the  wadsetter  the  natural  possession, 
or  to  uplift  the  maills  and  duties  from  the  tenants. 

The  Lords  did  sustain  the  defence^  so  far  as  it  did  extend  to  satisfaction  of  all 
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these  rights,  both  of  wadset,  eik  to  the  reversion,  and  comprising  by  intromis- 
sion or  payment ;  for  which  they  ordained  count  and  reckoning :  but  refused  to 
ascribe  the  possession  to  the  wadset,  and  eik  to  the  reversion,  only  until  they 
were  satisfied ;  so  that  the  reversion  of  the  comprising  might  expire,  and  there* 
by  the  whole  right  of  the  lands  taken  away  for  an  inconsiderable  sum ;  which 
was  done  upon  the  pursuer's  consent  and  declaration  that  he  was  willing  that  all 
these  rights  should  be  satisfied,  providing  that  the  legal  of  the  comprising  should 
be  declared  to  be  still  current.  But  if  it  had  been  decided  in  jure  and  strict* 
ness  of  law,  it  is  thought^  that,  after  the  deducing  of  the  comprising,  and  that 
William  Downie  had  acquired  right  thereto,  his  possession  could  only  have  been 
ascribed  to  the  comprising,  and  not  to  the  wadset  or  eiks  to  the  reversion,  which 
were  no  valid  titles  of  possession  ^  and  so  the  removing  should  have  been  sus-^ 
tained. 
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167V    February  9*    Lord  Rentoun,  Justic£-Cl£rk,  against  The  Laird  of 

Craigihall. 

Ik  a  double  poinding,  raised  at  the  Countess  of  Leven's  instance,  against  the 
Justice-Clerk  and  Craigihall ; — It  was  alleged  for  the  Justice-Clerk,  That  he* 
ought  to  be  preferred ;  because  he  had  arrested  and  obtained  a  decreet  to  make 
forthcoming,  against  the  Countess,  of  all  sums  addebted  by  her  to  the  Laird  of 
Lamertoun ;  whereas  Cradgihall  had  only  arrested,  and  led  a  comprising  against 
the  lands  of  Eastnisbet,  which  were  given  in  wadset  and  security  to  Lamertoun, 
by  the  Earl  of  Leven  ;  but  was  never  infeft,  nor  had  done  any  diligence  upon 
the  comprising. 

It  was  ALLEGED  for  Craigihall,  That  he  ought  to  be  preferred ;  because  his  ar^r 
restment  was  prior,  and  he  was  in  cursu  to  make  forthcoming  against  the  Earl 
of  Leven^  before  he  died ;  and,,  upon  a  bill,  was  reponed  against  the  Justice- 
Clerk's  decreet  to  make  forthcoming :  And  for  his  comprising,  albeit  he  was 
neither  infeft,  nor  had  done  diligence,  yet,  as  to  all  subsequent  years'  duties, 
he  ought  to  be  preferred,  because  a  naked  comprising  is  a  sufficient  title  to  pur- 
sue for  maills  and  duties. 

The  Lords  did  prefer  Craigihall,  not  only  upon  his  arrestment,  but  upon  his^ 
comprising,  as  to  all  subsequent  years;,  and  found,  that  a  compriser  was  not 
obliged  in  law  to  do  diligence,  but  that  a  comprising  is  a  sufficient  title  against 
all  others  who  have  not  a  better  right. 

Thereafter  the  Justice-Clerk  did  allege,  That  he  was  donatar  to  the  single 
and  liferent  escheat  of  the  Laird  of  Lamertoun,  and  had  thereupon  obtained  a 
general  declarator,  and  intented  a  special  action,  against  the  Countess.  But 
this  right  was  reserved  to  be  debated  thereafter. 
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I67CH    February  14.    George  Banes  against  The  Bailies  of  Culross. 

In  a  subsidiary  action  pursued  against  the  Bailies,  for  suffering  one  Henry 
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Beimet,  who  was  their  prisoner  for  debt,  to  escape  out  of  the  tolbooth ;  and 
therefore  craving  that  they  should  pay  the  debt ;— It  was  alleged  for  the  Ma* 
gistrates»  that  they  could  not  be  liable  for  the  debt,  because  the  prisoner  heing 
a  miserable  person,  having  nothing  of  his  own  to  maintain  himself,  be  was  still 
kept  in  prison,  except  when  he  was  suffered  to  go  to  the  hospital,  where  he  was 
allowed  liis  dinner,  and  another  time  to  see  his  dying  child,  who  had  no  body 
to 'attend  it ;  and  at  these  times  there  was  a  keeper  ordained  to  attend  him ;  so 
that  immediately  when  the  pursuer  took  instruments  of  his  being  at  liberty,  be 
was  re-incarcerated,  and  kept  in  prison  until  he  died  there. 

It  was  REPLIED,  That  the  Magistrates  had  no  power  to  grant  any  such  liber* 
ty ;  and  that  it  was  sufficient  that  the  pursuer  had  taken  instruments  that  he 
was  abroad  and  out  of  prison ;  seeing  squalor  careens  is  a  punishment  for  bank* 
rupts,  appointed  by  the  law,  which  cannot  be  disposed  with  by  ivSenon  ma» 
gistrates  without  making  of  themselves  liable  for  the  debt ;  as  was  decided  by 
the  Lords,  March  27f  1623,  in  a  case.  Smith  against  the  Magistrates  of  the 
Town  of  Elgin,  where  the  Magistrates  were  found  liable  upon  that  ground  of 
law. 

The  Lords,  notwithstanding,  did  sustain  the  defence,  and  assoilyie  the  Mage* 
trates  ;  because  that  the  dispensing  with  the  prisoner  to  go  abroad  being  for  most 
necessary  causes,  and  the  prisoner  being  attended  by  a  keeper,  who  did  return  him 
to  prison  in  as  good  a  c^ondition  as  he  was  in,  so  that  the  pursuer  could  allege  no 
prejudice.  They  found,  that  such  dispensations  could  be  no  ground  to  make 
the  Magistrates  liable,  where,  in  effect  the  prisoner  was  still  under  custody  y 
and  that  the  cause  of  enlargement  was  upon  uie  account  of  humanily  and  cha» 
rity :  And  found,  that  the  two  cases  did  not  quaflrate  in  several  circumstances^ 

That  same  session,  within  a  few  days,  the  like  was  decided,-^The  Town  of 
Brechin  against  the  Magistrates  of  Dundee,-*— upon  this  ground.  That  they  had 
suffered  one  Dundass,  their  prisoner,  to  go  to  the  fields,  and  cross  the  water  of 
Tay  in  a  boat :  Notwithstanding  whereof,  this  allegeance  was  found  relevant,— 
That  they  offered  to  prove  that  he  never  went  abroad  but  for  his  health,  or  ne^j 
cessary  business,  but  with  a  keeper  or  guard,  which  was  granted  for  his  health 
bv  the  advice  of  physicians ;  and  when  he  crossed  the  ferry,  it  was  in  the 
Town's  own  boat,*  with  a  guard,  and  was  never  suffered  to  land  in  Rfe's  side; 
but  that  day,  and  all  other  days  that  he  was  suffered  to  go  abroad,  he  was  re- 
turned to  the  tolbooth,  and  was  never  one  night  out  of  prison.  Which  being  the 
general  custom  of  the  Burgh  of  Edinburgh,  and  other  towns,  the  Lords  found  it 
relevant  to  liberate  the  Magistrates  from  the  debt. 
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1671*    Fehruuxry  17*    Nicoll  Campbell  against  Andrew  Haddon. 

In  a  suspension,  raised  at  the  said  NicoPs  instance,  of  a  charge  on  a  bond 
granted  by  him,  for  the  sum  of  ^1900,  upon  this  reason, — ^That  uie  suspender 
being  nowise  debtor  to  the  charger,  for  his  own  debt,  but  at  the  desire  of  Sa* 
muel  Meikle,  a  goldsmith,  he  became  cautioner  to  the  charger ;  and  the  b<md 
being  drawn  blsmk,  he  being  an  illiterate  man,  who  could  neither  read  nor  writei 
he  only  gave  orders  to  the  two  notaries  to  subscribe  for  him,  upon  express  con- 
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dition  and  communing  that  there  should  no  more  be  f31ed  up  in  the  blank  but 
£800 ;  which  he  offered  to  prove  by  writer  and  witnesses,  and  all  that  were  pre- 
sent at  the  communing. 

It  was  ANSWERED  for  the  charger.  That  the  bond,  being  his  delivered  evident, 
and  whereupon  he  had  used  execution,  could  not  be  taken  away  [excepting} 
^cripto  veljuramento. 

The  Lords,  before  answer,  did  ordain  the  writer  and  witnesses,  notaries  and 
communers,  to  be  examined  ea^  officio  ;  in  respect  that  the  suspender  was  an  il- 
literate  man,  and  that  the  bond  was  subscribed  blank  in  the  sum :  But,  after 
the  depositions  were  taken,  the  only  presumption  insisted  on  being  that  the  let- 
ters 01  apprising,  raised  against  Samuel  Meikle,  were  only  for  the  sum  of  ^800, 
which  was  the  cause  of  his  engaging,  that  he  might  take  off  that  distress ;  in 
respect  that  the  said  -NicoU  could  not  produce  the  said  letters  of  apprising,  be- 
cause they  were  retired  by  the  said  NicoU,  or  Samuel  Meikle's  agent,  and  the 
bill  taken  off  the  signet,  upon  a  discharge  of  the  apprising  granted  by  the 
charger;  and  that  the  charger  did  instruct,  that  Samuel  Meikle  was  truly 
debtor  to  him  in  the  whole  sums  contained  in  the  bond  :  Therefore  the  Lords 
found  the  letters  orderly  proceeded  for  the  whole  sum  contained  in  the  bond  j 
unless  the  suspender  would  take  it  away  by  the  oath  of  the  charger. 
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1671.    February  19.    Patrick  Scott  of  Langshaw,  and  his  Son,  against  Mr 

William  Wallace,  Advocate*. 

Patrick  Scott  of  Langshaw,  and  his  Son,  pursuing  for  the  valued  teind  duty 
of  the  lands  of  Blaislie,  lor  several  bygone  years  ;— It  was  alleged  for  the  de- 
fender.  That  he  could  not  be  liable ;  because  he  had  neither  intromitted  with 
the  teinds,  nor  set  stock  and  teind  for  a  joint  duty ;  so  that  the  tenants  who 
had  intromitted  could  only  have  been  pursued. 

To  this  it  was  replied.  That  the  pursuer  having  right  to  a  decreet  of  valua- 
tion of  the  teiuids,  the  heritors  are  always  liable  for  uie  valued  .duty,  whether 
they  intromit  or  not. 

It  was  DUPLiED  for  the  defender,  That  the  decreet  was  null,  the  heritor  of 
these  lands  for  the  time  not  being  called ;  whereupon,  and  upon  other  nullities, 
he  had  obtained  a  decreet  of  reduction  of  the  said  valuation. 

It  was  TRiPLiED,  That,  as  to  all  years  prior  to  the  reduction,  the  defenders 
should  be  liable,  the  decreet  of  valuation  being  a.  good  title,  aye  and  while  it 
was  reduced. 

The  Lords  did  sustain  the  defence  and  duply ;  and  assoilyied  from  the  whole 
byffone  valued  duties ;  seeing  the  decreet  of  valuation  was  reduced,  as  being 
nuU  ah  initio  ;  and  that  payment  had  never  been  made  of  the  valued  duties  by 
the  defender* 

Thereafter  it  was  alleged  for  the  pursuer.  That  the  defender's  author  had 
homologated  the  decreet,  by  payment  of  the  valued  duty  several  years  after  the 
valuation. 

To  this  it  was  answered,  That  albeit  payment  was  made  before  the  reduction 
of  the  decreet  of  valuation^  yet  the  reduction  being  obtained,  the  former  pay- 
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ment  did  not  prejudge  the  heritor ;  neither  could  the  payment  of  the  defender's, 
author  prejudge  him»  who  had  possessed  by  the  space  of  24  years,  and  had  ne- 
ver acknowledged  the  said  vahjation  by  payment  of  the  valued  duty. 

The  Lords  did  sustain  this  defence  likewise^  and  assoilyied  the  defender,  not- 
withstanding of  any  payment  made  by  his  author  before  the  reduction ;  and 
found  that  payment,  in  obedience  of  a  decreet,  whereupon  they  might « be 
charged,  was  not  voluntary  j  and  so  no  homologation. 
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\Q^\•    February  SI.     Alexandee  Smith,  Tenant  in  Waughton,  against  The 

Lairds  of  Smeatoun  and  Beanstoun. 

There  being  a  decreet  of  multiplepoinding  in  anno  1658,  preferring  the  ere* 
ditors  to  the  Laird  of  Waughton,  according  to  their  diligence  ; — Thereafter,  in 
anno  1662^  Smeatoun  and  Beanstoun  did  obtain  decreet  against  Waughton  hhn- 
self,  and  the  said  Alexander,  his  tenant,  for  the  duties  of  the  Mains  of  Waughi- 
ton ;  wherein  the  tenant  being  holden  as  confessed  as  to  the  quantity,  he  was 
reponed  by  suspension,  and  did  declare,  that  he  was  only  liable  conform  to  two 
taCks,--one  set  to  him  by  the  Laird  of  Waughton,  in  the  year  1655,  which  con* 
tinned  until  the  year  1656  ;  and  a  new  tack  then  set  to  him,  bearing  a  conver-^ 
aion  of  80  bolls  wheat  to  bear  and  oats ;  conform  to  which  he  was  content  to 
count. 

It  was  ALLEGED  for  the  chargers.  That  he  ought  to  count  conform  to  the  first 
tack ;  and  could  not  crave  the  benefit  of  the  conversion  in  the  new  tack ;  be- 
cause Waughton  being  denuded  by  an  infeftment  made  to  the  chargers,  where- 
upon they  had  obtained  two  decreets,  whereof  the  last  was  against  the  tenant 
as  well  as  the  master,  he  was  thereby  put  in  mala  fide  to  accept  of  a  new  tack 
for  a  less  duty :  neither  had  Waughton  power  to  grant  the  same  ;  and  therefore 
his  possession  ought  to  be  understood  to  have  been  per  tacitam  relocationem,  uo- 
less  he  had  renounced  the  same  to  Smeatoun  and  Beanstoun,  who  had  only 
power  to  grant  a  new  tack. 

It  was  ANSWERED  for  the  tenant,  That  he  ought  to  have  the  benefit  of  the  new 
tack,  and  conversion,  notwithstanding ;  because  the  chargers  having  gotten  only 
decreets,  as  creditors,  for  the  annualrents  effeiring  to  the  principal  sums  due  to 
them  ;  and  thereupon  never  having  warned  the  tenant  to  remove,,  but  sufiering 
him  to  possess,  by  virtue  of  the  tacks  granted  by  Waughton:  and,  that  the  con- 
version of  the  victual  was,  in  effect,  no  prejudice,  seeing  it  was  known  to  them- 
selves, who  were  neighbours  ; — that  the  Mains  was  not  able  to  pay  the  old  duty } 
and  that  there  was  a  necessity,  either  to  grant  an  abatement  or  a  conversion, 
which,  as  to  the  qualities  of  victual,  was  in  effect  no:  less ;  the  prices,  these  years 
bygone,  being  almost  alike  in  all ;  and  that  the  tenant  had  offered  to  renounce 
and  take  instruments  thereon  at  the  expiring  of  the  fi^rst  tack. 

The  Lords  did  find,  by  their  interlocutor,  that  the  tenant  ought  only  to  ac- 
count according  to  the  conversion  i  the  prejudice  not  being  considerable. 
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I67L    February  22.    Countess  of  Cassilis  against  The  Earl  of  Roxburgh. 

The  Countess  of  Casailis,  besides  the  provision  of  her  contract  of  marriage, 
jbaving  gotten  a  bond  from  her  first  husband,  the  Lord  Ker,  for  infefting  her  in 
an  annualrent  of  10,000  merks  out  of  the  lands  of  Broxmouth,  with  an  oblige* 
meat  to  warrant  the  same  free  of  all  burdens  whatsoever ;  and  having  gotten  a 
charter  from  my  Lord  Ker*s  father,  the  Earl  of  Roxburgh,  whereupon  she  was 
infeft, — did  pursue  a  poinding  of  the  ground  against  the  Earl  of  Roxburgh  ;  as 
likewise  did  conclude  against  him  personally,  to  make  payment  of  the  said  an- 
nualrent for  several  years  bygone. 

It  was  ALLEGED,  That  the  annualrent  could  not  be  decerned  to  be  paid  but 
with  deduction  of  the  public  burdens,  conform  to  the  Act  of  Parliament  anent 
liferenters. 

It  was  ANSWERED,  That  the  bond  of  provision  and  infeflment  did  bear  an 
obligement  to  be  free  of  all  burdens ;  and  that  the  granter's  heirs  should  be  lia- 
ble to  the  pursuer,  as  well  infeft  as  not  infeft. 

The  Lords,  notwithstanding,  did  find  the  said  annualrent  liable  to  public  bur- 
dens ;  and  that  they  ought  to  be  deduced  yearly :  seeing  it  did  not  relate  to 
any  principal  sum }  and  that  it  was  an  additional  jointure,  without  any  one- 
rous cause. 
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1671.    February  23.      Mr  Stan^ield,  Englishman,  against  William  Hamil- 
ton of  WisHAw  and  James  Hamilton,  Merchant. 

.  Inf  a  declarator,  pursued  at  Stanfield's  instance,  against  Wishaw,  to  hear  and 
see  it  found  that  a  ticket,  subscribed  by  him  and  the  said  James  Hamilton,  for 
the  sum  of  £400  sterling,  in  July  I6679  was  truly  paid  to  James  Hamilton,  who 
received  the  money,  and  for  whose  use  it  was  borrowed  j  and  therefore  the  pur- 
suer should  be  declared  free  :  Which  declarator  was  founded  upon  many  strong 
presumptions,  viz.  That  it  wanted  witnesses,  and  all  solemnities,  and  did  bear 
no. annualrent,  but  was  made  payable  upon  demand.  2d.  Never  any  diligence 
had  been  done  thereupon  near  by  the  space  of  40  years,  until  some  differences 
had  fallen  out  betwixt  Stanfield  and  James  Hamilton,  albeit,  these  two  years  by- 
gone, the  said  James's  estate  and  condition  was  known  to  be  weak ;  nor  was 
there  any  farther  surety  demanded  of  them ;  albeit  Stanfield  was  a  stranger,  and 
going  several  times  to  England  :  And  that  it  was  offered  to  be  proven,  that  the 
ticket  was  seen  retired  in  James  Hamilton's  hands ;  and  that  Wishaw  and  he 
thereafter  had  made  several  accounts  for  great  sums  of  money,  and  that  they 
had  paid  in  to  Stanfield  several  sums  of  money,  without  craving  retention,  or 
making  mention  of  this  ticket ;  and  that  they  did  of  late  raise  an  inhibition  against 
Stanfield,  and,  by  indirect  means  and  contrivances,  did  study  to  conceal  the 
same,  by  giving  orders  to  the  messengers,  and  inserting,  in  the  minute  book  and 
register,  only  Hamilton  against  Hamilton,  without  mentioning  of  Stanfield; 
whereupon  he  craved  witnesses  to  be  examined  es  qfficio. 

It  was  ALLEGED  for  the  defender,  That  the  said  ticket,  being  in  his  possession, 
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and  made  to  him  for  so  considerable  a  sum  of  money,  could  not  be  taken  away 
but  scripto  veljuramento  ,•  and  that  presumptions  could  not  prove  payment,  or 
take  away  his  bond,  he  being  willing  to  depone  and  give  his  oath. 

The  Lords,  notwithstanding,  ordained  witnesses  to  be  examined,  e<r  qfficio^ 
upon  the  presumptions  and  grounds  alleged  on ;  which  they  found  to  be  as 
strong  as  in  other  cases,  where  the  like  was  done  before. 

Page  16S. 


1671.    June  21.    The  Apparent  Heirs  of  Lesly  against  Jafprat. 

Jaffray  having  comprised  Ledy's  estate,  and  the  legal  being  expired,  ihere 
was  a  pursuit  raised,  at  the  instance  of  his  three  daughters,  apparent  heirs,  fbr 
count  and  reckoning,  against  the  comprisers,  ad  deliberandum^  only  that  ihey 
might  know  if  they  might  safely  enter  heirs  to  their  father  :-^It  was  alleged^ 
That  apparent  heirs  could  only  pursue  exhibition  <^  wtits  a^f  deliberandum  ;  but 
no  other  action,  wiiich  might  put  comprisevs,  and  others  having  right,  to  trou- 
ble and  expenses,  of  counts  ana  reckonings ;  who  mi^t  sustain  great  prejudice 
thereby ;  and  yet,  if  they  were  not  satisTOd  by  their  intromissions,  the  apparent 
heirs  were  not  liable  to  them.  It  was  replesd.  That  the  case  of  apparent  heirs 
was  most  &vourable ;  and,  having  annum  deliberandi  allowed  to  them  by  the  law, 
they  might  take  all  lawful  ways  to  know  the  condition  of  the  estate  of  the  de^ 
funct,  as  was  found  by  two  practiques,  one  in  anno  1637»  betwixt  the  appa* 
rent  heirs  of  Home  01  Eccles  against  Home  of  Blackater ;  and  another  by  an 
interlocutor  in  a  process  depending  betwixt  the  Earl  of  Traquair  atkl  the  liaird 
of  KirkhiU. 

The  Lords  did  sustain  the  defence,  notwithstanding  of  the  reply,  and  found. 
That  no  action  was  competent  to  apparent  heirs,  ad  deliberandum^  but  for  exhi- 
bition of  writs  ;  and  having  considered  the  practiques,  they  found,  that  the  last 
was  upon  consent,  and  did  not  quadrate ;  and  for  the  first,  that  it  was  sustained 
against  the  factor  and  trustee  of  the  apparent  heir^s  father,  which  made  the  case 
something  different ;  but  yet  deckur^  diat  they  would  not  sustain  the  like  in 
time  coming. 

Page  VJS. 


1671.    June  i4f.    Mr  Arthur  Gordon  against  The  Laird  of  Drum. 


Mr  Arthur  Gordon,  as  assignee  constitute  by  the  executor  of 


Gordon,  whp  had  obtained  decreet,  a^inst  the  Laird  of  Drum,  for  payment  of 
the  sum  of  7OOO  merks,  contained  in  his  bond,  granted  to  the  defunct,  to  whom 
Mr  Arthur's  cedent  and  another  brother  were  confirmed  executors,  and  had  ob» 
tained  decreet  against  Drum,  as  conjunct  executors ;  but,  in  respect  that  the 
other  executor  was  dead,  Mr  Arthur,  as  having  right  from  the  surviving  execo* 
tor,  pursued  for  the  whole. 

It  was  ALLEGED,  That  the  surviving  executor  had  only  right  to  the  balf  of 
the  sums  confirmed;  because,  the  testament  being  executed,  by  the  decreet  ob- 
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tained  at  the  instance  of  both  the  executors,  the  half  belonged  to  the  nearest  of 
kin  of  the  conjunct  executor,  who  was  dead. 

It  was  REPLIED,  That  a  testament  cannot  be  said  to  be  executed  by  a  decreet, 
unless  payment  had  been  made ;  which  is  the  opinion  of  Sir  Thomas  Hope,  in 
his  Treatise,  that  instrumentum  non  est  ea:eciUum  but  by  intromission  of  the  ex^ 
ecutor ;  and  therefore, jwre  acqretionis,  the  defunct's  part  did  belong  to  the  sur- 
viving executor. 

The  Lords  did  sustain  the  defence,  notwithstanding  of  the  reply,  and  found. 
That  an  executor,  either  sole  or  conjunct,  obtaining  a  decreet  for  payment  to 
him  of  the  defunct's  debt,  the  testament  is  fully  executed,  and  his  creditors  may 
affect  the  same  ;  or,  if  he  die,  it  is  in  bonis  dejiincti,  and  belongs  to  the  nearest 
of  kin :  and  that  the  naked  office  of  executry  does  only  accrue  to  the  surviving 
executor ;  as  it  was  found  in  a  case  of  the  Lord  Southwall,  who,  as  creditor,  had 
arrested  the  executor's  goods,  who  had  obtained  sentence,  and  [was]  preferred, 
in  respect  of  his  diligence,  to  the  proper  creditors  of  the  defunct,  to  whom  the 
executor  was  confirmed ;  albeit  the  competition  was  for  the  debts  belonging  to 
the  defunct,  for  which  the  executor  had  gotten  decreet 
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1671*    June  24.  Stevenson  against  Dobie. 

Stevenson,  having  comprised  the  lands  whereof  Dobie  was  tacksman,  did 
pursue  for  maills  and  duties.  It  was  alleged  for  Dobie,  That  he  was  infefl 
in  an  annualrent,  and  in  possession  before  the  compriser's  infefltment  or  dili- 
gence ;  which  being  found  relevant  for  proving  his  possession,  in  termino  proba- 
tarioy  at  the  advising  of  the  cause ;  It  was  alleged  for  the  compriser, — That 
the  tack  could  not  prove  possession  of  the  annualrent ;  because  the  first  term  of 
payment  thereof  was  after  the  compriser's  infeftment  i  and  so  it  could  not  be. 
drawn  back,  there  being  medium  impedimentum.  It  was  answered.  That  the. 
annualrenter  being  tacksman,  and  in  natural  possession,  could  do  no  diligence, 
against  himself  for  obtaining  a  decreet  of  possession  ;  and  therefore,  his  posses- 
sion, frdm  the  time  that  he  was  infeft,  behoved  to  run,  and  make  his  annualrent 
clad  with  possession. 

The  Lords  did  repel  the  defence,  and  preferred  the  compriser ;  and  found, 
that  the  annualrent  could  not  be  clad  with  possession  until  the  first  term  of  pay* 
ment  was  past ;  but,  if  the  annualrenter  had  obtained  decreet  of  poinding  the 
ground  against  the  heritor,  the  term  of  payment  being  elapsed,  the  case  would 
have  been  more  difficult  Page  I76. 


I67L    July  4.    Mr  William  Douglas  against  The  Laird  of  Balfour. 

In  a  pursuit,  for  maills  and  duties,  of  the  lands  of  Airly,  at  the  instance  of  th€ 
Laird  of  Balfour,  upon  a  comprising  whereupon  he  was  infeft ;  compearance  was. 
made  for  Mr  William  Douglas,  who  had  comprised  the  said  lands  in  anno  165S ; 
whereupon  he  alleged,  That  he  ought  to  be  preferred;  because  hia  com-* 
prising  was  expired  long  before  the  pursuer's  right. 

Llll 
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It  wa»  ALLEO£i>,  That  no  infeftment  followed  upon  Mr  WiUiam  Douglaft's 
apprising  until  that  year  that  the  pursuer  bad  led  his  apprising ;  and,  by  the 
late  Act  of  Parliament  anent  debtor  and  creditor^  it  being  declared.  That  thct 
first  effectual  comprising  being  that  whereupon  infeftment  follows^  and  that  aJl 
comprisings/  within  year  and  day  thereof,  shall  come  in  pari  passu^  as  if  they 
were  one  comprising,  the  said  Mr  William's  comprising  must  be  calculated  from 
the  date  of  his  infeftment,  and  not  from  the  date  of  the  comprising. 

The  Lords,  having  considered  the  Act  of  Parliament,  and  the  several  aigu* 
ments  and  inconveniences  adduced,  did  find.  That,  bv  that  Act  of  FarUamenti 
ordaining  all  comprisings  to  be  alike,  within  year  and  day  of  the  first  efiectuid 
comprising,  whereupon  infeftment  followed,  coiild  not  be  extended  to  compris- 
ings which  were  long  prior  to  all  these  within  year  and  day,  or  whereof  the  le- 
gals  were  expired ;  which  was  noways  the  meaning  of  the  Act  of  Parliament^ 
that  case  not  being  at  all  expressed :  neither  did  the  reason  of  the  Act  quadrate 
therewith,  which  bears  only,  that,  within  year  and  day,  creditors,  who  live  at  a 
distance,  may  be  ignorant  of  the  diligence  done  by  others ;  therefore,  if  they  shall 
do  diligence  within  year  and  da^,  they  shall  come  in  pari  passu :  but,  where  com» 
prisings  were  several  years  before,  and  whereof  the  legals  being  expired,  albeit 
no  in^ftment  followed  thereupon,  the  law  did  not  at  all  take  from  them  the  be- 
nefit of  their  comprisings  of  old  i  neither  did  the  late  Act  of  Parliament  innovate 
the  same.  P^e  I78. 


1671  •    July  5.    Jeak  Johnstoun,   Relict  of  Irving  of  Baucklaw,  against 

Alexander  Keith  of  Midbeltt. 

In  the  action  before  mentioned,  at  Keith's  instance,  against  the  tenants  of 
Overaltrie,  liferented  by  the  said  Jean  ;•— it  being  alleoeo.  That  Keith,  being 
a  wadsetter  of  the  lands  of  Brucklaw,  and  for  security  of  the  monies  lent  upon 
the  wadset,  conform  to  the  power  given  him  in  the  contract,  having  comprised 
the  liferent  lands  long  before  the  lady's  infeftment,  and  she  being  paid  of  the 
back-tack  duties  for  many  years  before  the  liferent  r^^t,  he  had  good  interest, 
upon  his  comprising,  to  pursue  for  the  maills  and  duties  of  the  liferent  lands  far 
the  whole  years  of  the  back^tack  duty  that  he  wanted. 

It  was  ALLEGED,  That  the  comprising  coold  be  no  title,  albeit  prior  to  the  life* 
rent ;  because  the  Lords,  having  already  found,  that  the  compriang  was  only 
for  farther  security,  and  on  warrandice  in  case  of  eviction  of  the  principal  land^ 
or  that  the  rental  was  deficient,  that  could  be  no  ground  to  quarrel  the  liferent 
given  by  the  granter  of  the  wadset  to  his  wife  ;  in  respect  that  the  right  of  the 
wadset  of  Brucklaw  was  never  questioned  nor  taken  away :  and  the  wadsetter, 
sufiering  his  author  to  possess,  could  not  prejudge  the  liferenter,  it  being  the 
wadsetter's  fault :  especially  seeing,  by  a  mutual  condescendence,  he  had  agreed 
that  the  liferenter  should  possess  that  part  of  the  lands  whereof  he  had  been  in 
possession. 

The  Lords  did  sustain  the  defence,  and  found.  That,  albeit  the  wadset  and 
comprising  were  prior  to  the  liferent  right,  they  could  not  prejudge  the  sam^ 
there  being  no  eviction ;  and  tliat,  having  subsoribed  such  a  condescendeacy,  he 
could  never  quarrel  her  right. 


J 


1»71.  GOSFORD^  6W 


I67I.    Jui^  6.    BowARS  agcAnst  The  Ladt  Couper  and  Thomas  BANMATtisns^ 

Donatan 

Ik  the  foresaid  action,  at  Bowars'  instance,  against  the  Lady  Couper ;  com- 
pearance being  made  for  Thomas  Bannatine,  who  produced  his  gift  to  the  Lord 
Couper's  escheat,  with  a  summons  of  general  declarator,  he  thereupon  al- 
ucG£D,-*-That  he  ought  to  be  preferred  to  the  Bowars ;  because  the  Lord  Cou- 
per died  at  the  horn,  and  his  escheat  belonging  to  the  King,  he,  as  donatar,  had 
right  to  the  whole  moveables  disponed  to  the  lady. 

It  was  ANSWERED  for  the  said  Bowars,  That,  their  father  having  obtained  de- 
creet against  the  Lord  Couper,  in  his  own  time,  for  payment  of  his  bygone  sti- 
pend, and  having  pursued  the  lady  as  intromitter,«^-the  Lords,  by  their  interlo- 
cutor,  had  found  her  liable,  and  debtor,  notwithstanding  of  her  disposition ; 
whereupon  litiscontestation  was  made,  and,  by  an  act  extracted,  her  intromission 
admitted  to  their  probation ;  in  respect  whereof  a  donatar,  who  had  but  lately 
obtained  a  gift,  and  whereupon  no  diligence  was  done,  and  not  so  much  as  ge- 
neral declarator  obtained,  could  not  compete  with  them. 

The  Lords  did  prefer  die  donatar,  and  admitted  him  for  his  interest.  Which 
was  very  hard. 

Page  181. 


1671.    JulyT.  Wallace  against  Corsane. 

CoRSANE,  and  several  other  heritors  of  the  shire  of  Dumfries,  having  given 
bond  to  Wallace  for  300  merks ;  whereupon  being  charged,  did  suspend  upon 
this  reason, — That  the  bond,  bearing  that  the  granters  did  oblige  themselves,  and 
their  heirs,  and  not  coniunctly  and  severally,  they  were  only  liable  ^0  rata^  and 
none  of  them  for  the  whole  debt. 

It  was  ANSWERED,  That  it  was  clear,  by  the  bond,  they  were  all  bound,  con- 
junctly and  severally,  in  so  far  as,  in  the  obligatory  part  for  payment  of  the  an- 
Qualrents,  it  is  expressly  made,  that  the  granters  obliged  themselves,  conjunctly 
and  severally,  as  said  is ;  which  words  show  that  their  meaning  was,  that  they 
were  so  obliged  for  the  principal  sum ;  and  evince  that  these  words,  conjunctly 
smd^verally,  were  onlv  omitted  and  left  out  by  the  negligence  of  the  notary, 
whp  was  writer  of  the  bond }  which  likewise  appears  by  the  clause  of  relief  of 
the  bond,  which  bears,  that  every  one  of  the  granters  are  obliged  to  relieve 
others  of  their  proportional  part ;  which  was  to  no  purpose,  if  they  were  not 
4bound  conjunctly  and  severalty. 

It  was  ANSWERED,  That  the  bond  was  opponed ;  which  being  conceived,  as 
to  the  principal  sum,  that  the  granters  were  only  d[>liged,  and  their  heirs,  witfa- 
tnit  mentioning  conjunctly  and  severally,  in  law  none  of  them  was  liable  but  for 
their  own  part ;  and,  albeit  it  might  appear  to  have  been  an  omission  of  the  no- 
tary, yet  that  cannot  be  oipplied  to  their  prejudice,  against  the  express  terms  of 
the  bond,  by  any  posterior  dauses,  and  the  meaning  thereof. 
.  The  Lords  did  find  the  letters  orderly  proceeded  against  the  suspender,  who 
was  but  one  of  the  subscribers ;  and  found.  That  the  whole  bond,  being  con- 
si  diered  as  it  was  subscribed,  it  was  thereby  clear  that  the  dd>tors  did  acKnow** 


636  GOSFORD.  1671- 

ledge  they  were  bound,  conjunctly  and  severally,  both  for  principal  and  annual* 
rents,  in  respect  of  the  clause  of  mutual  relief:  and  that,  they  being  so  bound 
for  the  first  term's  annualrent,  as  said  isj  did  suppose  that  they  were  so  bound 
for  the  principal  sum  ;  which  did  supply  the  omission  of  the  notary. 
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1671.    July  8.    George  Irving  against  The  Duchess  and  Duke  of  Buc- 

CLEucH,  and  Patrick  Scott  of  Laxgshaw, 

In  a  suspension  of  double  poinding,  raised  at  the  instance  of  Jean  Scott,  re- 
lict of  John  Maxwell  of  Broomholm,  against  Langshaw,  as  donatar  to  her  hus- 
band's escheat,  and  the  said  George  Irving,  as  executor-creditor  to  her  husband^ 
and  who  had  obtained  decreet  against  her  as  intromittrix  ; — it  was  alleged  for 
Langshaw,  That  he  had  right  as  donatar,  because  Broomholm  was  within  the  re- 
gality of  Langholm,  belonging  the  Duke  and  Duchess  of  Biiccleuch,  from  whom 
he  had  right,  and  to  whom  Broomholm's  escheat  did  fall,  as  lord  of  the  regality. 

It  was  ALLEGED  for  the  said  Irving,  That  he  ought  to  be  prefeiTed,  being  exe- 
cutor-creditor, and  thereupon  having  obtained  decreet ;  because  the  barony  of 
Langholm  was  not  erected  in  a  regality  long  after  Broomholm  was  rebel  j  and 
his  escheat  fell,  and  so  could  not  belong  to  the  lord  of  regality,  who  could  have 
no  right  but  from  the  date  of  the  erection. 

The  Lords  preferred  the  executor-creditor ;  and  found.  That  the  donatar  to 
a  single  escheat,  by  a  gift  from  the  lord  of  regality,  had  no  right  but  from  the 
date  of  the  erection :  and  that  the  escheat,  before  that  time,  did  belong  to  die 
King  or  his  donatar,  who  could  only  pretend  right  and  enter  in  competiticm ; 
whereas  no  such  gift  was  produced. 

Page  182. 


I67L    July  8.     Andrew  and  Adam  Steven  against  Cornelius  Neilsok. 

In  a  reduction  of  a  disposition,  made  by  Andrew  Steven  to  the  said  Cornelius; 
at  the  instance  of  Adam  Steven,  brother  to  the  said  Andrew,  upon  the  Act  of 
Parliament  1621,  That  it  was  done  in  defraud  of  the  pursuer,  who  was  a  lawfid 
creditor  to  his  brother  by  a  bond  of  1000  merks ;  and  that  the  disposition  of  the 
lands  to  Cornelius,  being  worth  rf  10,000,  was  only  made  for  1000  merks,  the 
said  Cornelius  being  a  conjunct  person  to  his  brother  :**It  was  answered  to  the 
reason,  That  this  reduction  could  not  be  sustained  at  the  pursuer's  instance,  be- 
cause the  said  Adam's  bond  was  a  mere  donation ;  and  the  defender  having 
charged  Andrew  for  warrandice  of  his  right,  the  said  Adam  had  become  cau- 
tioner in  the  suspension  for  his  brother,  who  was  granter  thereof;  et  quern  de 
evictione  tenet  action  eundem  agentem  repeUit  exceptio. 

It  was  REPLIED,  That  his  being  caution  in  a  sdspension  could  not  hinder  the 
reduction ;  because,  if  he  prevailed  therein,  the  warrandice  would  be  taken  away 
with  the  disposition,  and  the  bond  of  caution  did  fall  in  consequeniiofn. 

The  Lords  did  find  the  answer  relevant,  founded  upon  the  bond  of  cautionaiy ; 
and  that  he,  being  cautioner  for  warrandice  of  their  right,  could  not  reduce  toe 
same  upon  the  Act  of  Parliament  16S1,  anent  divours }  but  prejudice  to  him  to 
insist  upon  the  reason  of  fraud  and  circumvention.  Page  183. 
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I67L    Jvhf  13.    DouGALL  M'Pherson  against  The  Relict  and  Crildben  of 

Mr  Thomas  Lundie. 

.  In  a  pursuit  of  roaills  and  duties,  of  the  lands  apprised  from  Sir  James  Keith, 
at  the  said  Dougall's  instance,  compearance  was  made  for  the  relict  and  children 
of  the  said  Mr  Thomas ; — ^who  alleged  that  they  ought  to  be  preferred  ;  because 
they  had  right  by  a  comprising  led  by  their  father  prior  to  the  pursuer's  com* 
prising. 

It  was  ALLEGED  by  the  said  Dougall,  That  he  ought  to  be  preferred ;  be* 
cause  the  said  apprising  led  by  Lundie  was  intrinsically  null :— -Imo.  Because  it 
was  not  led  upon  the  day  to  which  the  lands  were  denounced  to  be  apprised  ; 
^^%do.  The  apprising  was  led  at  the  Beech-hill  of  Couper,  a  place  neither  within 
tlie  shire  nor  tne  regality  where  the  lands  did  lie. 

It  was  REPLIED  to  the^r^/,  That  the  letters  of  apprising  being  directed  to  the 
8heri£&  in  that  part,  with  power  to  hold  courts,  one  or  more,  he  had  sufficient 
warrant,  after  holding  of  court  the  same  day  to  which  the  lands  were  denounced, 
to  continue  the  diet  until  the  next  day.  And,  as  to  the  secondy  it  was  answer- 
ed. That  it  was  done  by  a  dispensation  from  the  Lords  \  which  was  a  sufficient 
warrant  to  the  messenger. 

To  this  last  it  was  duplted.  That,  by  a  late  decision.  Lady  Lucy  Hamilton 
against  the  Laird  of  Kelbum,  an  apprising  was  found  null,  because  it  was  led  at 
Glasgow  ;  whereas  the  lands  apprised  lay  not  within  that  shijre,'^  notwithstanding 
of  a  dispensation  granted  by  the  Lords. 

The  Lords  did  sustain  Lundie's  comprising,  notwithstanding  of  these  nullities 
alleged ;  in  respect  that  the  messenger  not  only  is  a  sheriff  in  that  part,  but,  by 
the  letters,  hatn  power  to  hold  courts ;  unless  the  said  Dougall  could  allege, 
that,  by  the  continuation  of  the  court  until  the  next  day,  the  common  debtor 
had  sustained  prejudice  :  As,  likewise,  they  did  find.  That,  there  being  a  dispen- 
sation granted  by  the  Lords,  albeit  it  was  a  private  warrant,  et  periado  petentis^ 
yet  that  could  not  make  the  comprising  null ;  and  that  the  chief  reason  of  the 
decision,  in  Lady  Lucy  Hamilton's  case,  was,  that  the  denunciations  were  not 
at  the  head  burgh  of  the  regality  within  which  the  lands  lay ;  whereas,  here,  the 
denunciations  were  at  the  head  burgh  of  the  shire  of  Forfar,  within  which  shire 
the  lands  were.  But  yet  the  Lords  did  declare,  and  ordained  it  to  be  inserted  in 
the  books  of  sederunt,  and  to  see  intimated.  That  no  comprisings  should  proceed 
upon  dispensations  privately  impetrated  ;  but  that  the  reasons  thereof  should  be 
considered,  or  reported  to  the  whole  Lords :  and  that  it  should  not  be  in  the 
power  of  messengers  to  continue  their  courts  and  diets,  but  upon  iust  and  rea- 
sonable causes.  Which  shows,  at  least,  that  the  interlocutor  as  to  the  apprising, 
at. the  place  without  the  sheriffdom,  where  the  lands  lay,  was  hard,-^ispensa- 
tions  not  being  granted  in  Course  for  comprisings  at  any  other  head  burgh  but 
at  Edinburgh,  which  is  communis  patria. 

PagelBt. 


1671«    Jubf  18.    James  Murdoch  against  Sir  Andrew  Dick. 

Sir  Andrew,  as  tutor  and  administrator  to  his  son,  who  was  minor,  having 
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disponed  a  tenement  of  land,  whereof  his  son  was  fiar,  and  obliged  himself  to 
cause  him  ratify  at  majority ;  whereupon  Murdoch,  having  diargM  Sir  Andrew, 
he  did  suspend,  upon  this  reasoUy-^That  it  vf2L%  factum  imprestabik  ;  and  there- 
fore he  was  only  liable  ad  damnum  et  interesse. 

It  was  ANSWERED,  That  the  father  taking  burden  for  his  own  son,  and  the 
fact  being  prestabile  of  its  own  nature,  he  behoved  to  fuUil  in  termnis  ;  these 
deeds  being  ojcily  accounted  in  law  imprestable,  which^  ex  natura  rei^  are  be- 
come impossible. 

The  Lords,  finding  that  there  was  here  no  collusion  betwixt  the  father  and 
^tbe  son,  and  that  the  son  had  intented  a  reduction  of  this  disposition  upon  mi» 
nority,  did  ordain  the  charger  to  give  in  bis  condescendence  or  damage,  and  de- 
cerned the  suspender  to  grant  suiBcient  surety  in  case  of  eviction. 
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1671.    July  18.    Countess  of  Cassils  against  The  Earl  of  Roxburgh. 

The  Countess  pursuing  the  Earl  for  payment  of  the  sum  of  10,000  merks, 
provided  to  her  by  the  Lord  Ker«  her  deceased  husband,  as  an  additional  jinnt- 
ure  :— 

It  was  alleged  for  the  Earl,  That  the  said  provision,  being  donatio  inter  vi^ 
rum  et  uMrem,  was  revocable,  and,  de  facto,  revoked  j  in  so  far  as  the  Lord  Ker, 
by  his  latter  will  and  testament,  did  declare,  that  the  said  Countess  should  only 
have  such  an  additional  jointure  to  her  provision  in  her  contract  of  marriage, 
aa,  in  all,  should  make  up  the  sum  of  £10,000;  and,  therefore,  she  could  not 
crave  the  benefit  of  that  bond,  granted  for  her  additional  jointure,  but  behoved 
to  pursue  upon  the  Lord  Ker's  testament ;  which  was  a  revocation  of  the  bond 

It  was  ANSWERED,  That  the  said  testament  making  no  mention  of  the  former 
bond,  nor  revoking  the  same  expressly,  and  being  only  done  and  made  when 
my  Lord  Ker  was  on  death*bed,  it  could  not  be  interpreted  a  revocation  thereof! 
ado.  The  said  testament  was  only  conditional,  bearing,  that  it  was  only  made 
because  the  Earl  of  Roxburgh,  his  father,  was  out  of  the  country ;  but  that  in 
case  he  should  return,  that  the  same  should  be  void  and  null ;  and  a  prior  tesia^ 
ment  made  by  him,  whereby  he  did  give  full  power  to  the  said  Earl  his  fad^er, 
to  appoint  provisions  both  tor  his  lady  and  his  children,  should  stand  good  and 
valid.  But  so  it  is,  that  the  condition  was  purified  by  the  return  of  the  said 
Earl,  who  did  ratify  the  provision  made  to  the  Countess,  and  granted  infeft* 
ment  for  security  thereof ;  likeas  she  had  been  in  constant  possession  thereof 
since  the  Earl's  decease. 

The  Lords  did  find,  that  the  said  testament  being  conditional,  as  said  is,  and 
the  condition  purified,  was  no  revocation  of  the  said  bond  of  provision,  albeit 
it  was  alleged  that  the  Earl,  when  he  ratified,  knew  nothing  of  this  testament ; 
and  would  not  burden  the  Countess  to  prove  the  Earl's  knowledge  thereof,  or 
examine  the  friends  of  the  family  anent  the  same,  who  were  present  at  the  ra* 
tification ;  in  respect  of  her  long  and  peaceable  possession,  and  that  her  right  was 
never  quarrelled  upon  that  ground ;  and  that  the  testament  was  written  by  Sir 
Alexander  Don,  then  servant  to  the  Earl,  which  was  a  strong  presumption  thai 
he  knew  thereof. 

i>ng^i9a 
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l671«    Jvbf  18*    BiAiR  of  Akdblair,  and  Isobel  Stewart^  his  Wife,  agmmt 

The  Laird  of  Bethaick. 

Bethaick  being  decerned,  by  decreet  of  the  commissaries,  to  pay  six  years' 
annualrents  of  the  sum  of  8000  merks,  belonging  to  the  children  of  the  said 
Isobel  Stewart,  as  part  of  the  sum  of  £10,000,  for  which  the  Earl  of  Errol  was 
pincipal,  and  Bethaick  cautioner ;  the  said  Isobel  did  grant  a  discharge,  bear* 
mg  a  receipt  of  these  annualrents,  with  an  obligement  to  warrant,  not  only  for 
these  years,  but  for  all  bygone  years  since  the  date  of  the  bond ;  whereupon 
having  charged  the  said  Isobel,  as  being  distressed,  at  the  instance  oi  her  child* 
ren,  as  having  right,  by  assignation,  from  old  Sir  William  Stewart,  their  good- 
sire,  who  was  liferenter  of  the  said  sum,  be  did  charge  the  said  Isobel,  upon  the 
warrandice  contained  in  the  discharge  granted  by  her,  as  said  is  \  which  was 
suspended,  upon  this  reason : — That  the  discharge,  containing  a  particular  sum 
due,  for  some  preceding  years'  annualrent  only,  the  warrandice  could  not  be 
extended  to  any  former  years ;  that  clause  bein^  only  put  in  terrorem  :  and  the 
fuspender  being  but  a  woman,  and  i^orant  of  tne  importance  thereof,  it  ought 
not  to  militate  against  her,  to  make  her  farther  liable  than  for  the  sums  re- 
ceived. 

It  was  ANSWERED  for  the  charger,  That  the  clause  of  warrandice  was  oppo« 
ned ;  which  not  being  ordinary,  but  angular,  in  that  it  did  extend  to  all  by« 
gone  years,  since  the  date  of  the  bond,— and  Sir  Gilbert  Stewart,  who  was  she** 
rif&depute  of  Perth,  and  commissary  of  Dunkeld,  being  both  witness  to  the 
discharge,  and  having  all  former  discbarges  in  his  hands,  did  transact  that  whole 
affair,  as  intrusted  by  her  f— it  was  hard  now,  after  fifteen  years'  time^  that  the 
said  IsobePs  children,  to  whom  she  was  tutrix  and  executrix,  should  distress 
the  charger,  and  he  not  have  the  benefit  of  the  said  obligement  of  warrandice, 
subscribed  by  her,  being  rrugoTf  sciens  et  pmdens. 

The  Lords,  in  respect  of  the  conception  of  the  warrandice,  and  that  it  was 
drawn  by  the  advice  of  a  lawyer,  did  find  that  it  was  obligatory ;  and  therefore 
found  the  letters  orderly  proceeded. 
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1671.    November  3.    Mr  Archibald  Turner  against  The  Lord  Borthwick. 

Mr  Archibald  Turner,  as  having  right  from  the  relict  and  bairns  of  the  de- 
ceased minister  of  Borthwick,  pursuing  for  the  whole  stipend  the  year  I669»  as 
an  annat  due  by  the  law,  he  having  died  in  April  that  year : 

It  was  ALLEGED,  That,  the  time  of  his  death,  the  half  of  the  corns  not  being 
sown,  he  could  have  right  only  to  the  half  of  the  stipend  payable  out  of  the 


It  was  ANSWERED,  That  the  Lords,  by  their  several  practicks,  had  dedded, 
——That,  where  ministers  die  before  the  finit  of  JanuaiT}  and  after  Michaelmas  pre- 
ceding, they  get  the  whole  preceding  year's  stipends  As  likewise,  that  of  late 
they  had  given  their  opinion,  as  said  is,  upon  a  qtutre  proponed  to  them  by  the 
Prirv  Council,  concerning  vacant  stipends,  finding  that  the  first  of  January  and 
Michaelmas  were  the  legsd  terms  in  the  case  of  annats. 
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The  Lords  did  decern  the  whole  year's  stipend  to  be  due  to  the  pursuer ;  but, 
as  to  the  case  of  transplanting  of  ministers  from  one  kirk  to^notber,  the  terms 
of  Martinmas  and  Whitsunday  are  the  legal  terms. 
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1671.    November  8«  Gbote  against  Sutherland. 

Grote  having  freighted  a  ship  belonging  to  Sutherland,  tind  some  other  co^ 
partners,  for  carrying  merchant  goods  from  Caithness  to  Leith  ;  it  being  proven 
that  the  goods  were  spoiled  through  the  skipper's  fault,  in  leaving  the  ship  at 
anchor  in  the  road  with  one  single  buoy ;  and  that  another  ship  having  run  upon 
her  in  the  night,  which  might  have  been  prevented  if  she  had  had  sufficient 
men  on  board : 

The  owners  who  had  subscribed  the  charter-party  were  found  liable  for  the 
damage :  but  Sutherland  and  his  copartner  being  both  bound  to  perform  the 
voyage,  but  not  conjunctly  and  severally,  the  question  did  arise,  If  each  of  them 
was  liable  in  solidum,  or  only  pro  rata  portione. 

The  Lords,  having  considered  the  case,  and  in  law,  that  generally,  where  two 
or  three  are  only  correi  debendi^  and  have  not  obliged  themselves  conjundtly  and 
severally,  then  the  obligation  divides :  As,  likewise,  the  case  in  law,  where  two 
or  three  are  obliged  adfactum  indivisibile^  any  one  of  them  is  liable  in  solidum  ; 
if  the  deed  may  be  performed  by  either  of  them  :  as  also,  that  case  in  law  arising 
from  charter-parties,  how  far  exerdtores  navis  are  liable  in  actiane  ea^ercitoria* 
Without  determining  these  cases,  they  did  decern,  conform  to  the  libel,  against 
both  the  subscribers ;  but  did  not  decide  if  they  were  liable,  every  one  in  soU^ 
dum,  or  only  pro  rata  portione :  for,  de  exerdtoria  actionem  there  is  a  distinction 
made, — if  JEsercitores  per  magistrum  exercent,  autper  se  :  and,  in  the  first  case, 
where  a  contract  is  made  cum  magistro  navis^  (leg.  1*  sect,  ultimafj  omnes  exerci- 
tores  tenentvr  in  solidum  ;  and  the  reason  is  given,  ('leg.  2.  J  ne  inphttes  adx/ersa^ 
rios  qui  cum  uno  contraxerit.  But,  where  the  owners  of  the  ship,  per  se  navem 
ex^centf  proportionibus  exercitationis  conveniuntur  ;  neque  enim  invicem  sui  ma^ 
gistri  videntur.-^C Leg.  4.  eodem  tit.  J 

Thereafter,  upon  the  13th  June  l&J^  this  case  being  resumed,  each  one  of 
the  owners  subscribing  was  found  liable  in  solidum. 
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1671.    November  9.    Samuell  and  ■        Hotles  against  The  Gensrai. 

and  Master  of  the  Mint  and  Others. 

The  said  Hoyles,  as  executors  to  their  father,  having  pursued  the  Master  of 
the  Mint,  upon  a  contract,  whereby  he  was  obliged  to  pay  to  the  defonct^ 
monthly,  a  sum  of  money  for  a  quantity  of  copper,  which  he  was  obliged  to 
melt  for  their  use,  whereof  there  was  two  months  resting : 

^  It  was  alleged  for  the  defenders.  That  the ;  said  Hoyles  having  served  ten 
months,  whereof  two  are  only  resting,  and  during  the  former  months,  die  cop- 
I^er  melted  by  him  having  suffered  great  prejudice  through  his  default  in  not 
melting  it  conform  to  the  conditions  agreed  upon,  the  damage  whereof  did  ex* 
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ceed  all  that  was  due  these  two  last  months ;  they  ought  to  be  assoilyied  from 
payment  thereof. 

It  was  REPLIED,  That  the  quantities  to  be  melted  being  delivered  and  receiv- 
ed, and  the  said  Hoyies,  employed,  satisfied  of  his  fees,  nothing  could  be  re- 
tained for  any  alleged  damage  as  to  the  quantities,  to  burden  the  two  last 
months'  payment  now  craved. 

The  Lords  found,  that  payment  being  made  without  any  protestation  or  in- 
struments taken,  and  that  the  money  was  delivered  as  monthly  payments,  and 
not  to  an  account,  nothing  could  be  retained  for  damage  sufierea,  to  affect  the 
two  last  months'  payment ;  especially  the  party  employed  being  now  dead. 
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1671.    November  15.    Geobge  Dollas,  Writer,  against  Nisbet. 

In  a  double  pmnding,  pursued  at  the  tenant's  instance,  of  a  tenement  of  land; 
compearanbe  being  made  for  Nisbet,  as  being  infefl  in  an  annualrent  of  100 
merks,  by  William  Monteith,  who  was  common  author  both  to  DoUas  and  Nis- 
bet, and  thereupon  craved  a  poinding  of  the  ground  : — Dollas  did  compear,  and 
Eroduced  an  infeftment  of  property  of  the  said  tenement,  upon  a  comprising,  aa 
kewise  an  infeflment  of  an  annualrent  of  7OO  merks,  prior  both  to  the  compris- 
ing, and  to  the  said  infeftment  of  annualrent  granted  to  Nisbet }  and  thereupon 
craved  to  be  preferred. 

It  was  ALLEGED  for  Nisbct, — That  Monteith,  ha^ng  the  right  of  the  compris- 
ing disponed  to  him,  the  right  of  annualrent  was  extinguished  by  the  right  of 
property  supervenient ;  quia  res  sua  nemini  servit ;  and,  for  the  right  of  property 
founded  upon  the  comprising,  it  could  not  defend  against  Nisbet's  annualrent ; 
because  the  disposition  of  the  comprising  to  Monteith,  the  common  author, 
flowed  from  Nisbet's  author,  and  was  affected  with  the  burden  of  the  said  an- 
nualrent of  100  merks,  wherein  Nisbet's  author  was  infeft ;  the  said  annualrent 
being  reserved  out  of  the  disposition  of  the  comprising. 

It  was  ANSWERED  for  Dollas, — That  the  right  of  the  annualrent  was  not  extin- 

fuished  by  Monteith's  acquiring  of  the  right  oi  property ;  seeing  Monteith  was 
ut  a  singiitar  successor,  and  mieht  acquire  several  rights,  either  of  annualrenta 
or  comprisings,  whereby  he  might  defend  himself  against  any  third  party ;  and 
the  infeftment  of  annualrent  being  granted  hy  him  to  Nisbet,  onlv  by  virtue  of 
the  said  reservation,  contained  in  the  disposition  made  to  him  of  the  compris- 
ing, that  did  operate  no  more  but  that  it  gave  him  jus  non  repugnantias :  so 
that,  notwithstanding  of  the  comprising,  he  might  bruik  the  annualrent  of  100 
merks,  but  could  not  defend  against  the  prior  right  of  the  annualrent  of  7OO 
merks,  seeing  the  common  author  did  not  dispone  the  said  right  of  annualrent 
of  100  merks,  for  all  right  that  he  then  had  in  his  person,  or  snould  acquire. 

The  Lords  did  not  proceed  to  give  their  interlocutor,  it  being  intimated  to 
them,  the  time  of  the  advising,  that  parties  were  agreed ;  but  having  considered 
Nisbet's  author's  right,  that  it  was  not  a  simple  reservation  out  of  the  right  of 
comprisingi  but  by  an  express  obli^ement  to  infefl  in  an  annualrent  out  of  tiie 
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tenement  of  land,  when  he  had  right,  both  to  the  annualrent  of  700  merks^  and 
to  the  comprising,  and  that  infeftment  followed  before  Dollas*s  right,  that 
Nisbet  ought  to  be  preferred  j  albeit  they  conceived,  that  the  first  right  of  an- 
nualrent  of  700  merks  was  not  extinguished  by  the  supervenient  right  of  pro- 
perty founded  upon  the  CQmprising,  the  legal  whereof  was  not  expired  ;  but  the 
said  annualrent  of  700  merks  might  be  a  ground  to  defend  against  any  other  party 
who  could  pretend  right  to  the  lands  in  que&tion  flowing  from  the  heritor. 
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1671.     November  21.      Mary  Menzies  against  John  CoRBrr. 

In  a  double  poinding,  raised  at  the  instance  of  the  tenants  of  the  lands  of 
Wreaths,  against  the  said  Maiy  Men^ies  and  John  Corbit,  It  was  alleged  for 
the  said  Mary,  That  she  ought  to  be  preferred ;  because  she  was  infeft  upon  her 
contract  of  marriage,  in  her  liferent  of  the  said  lands,  long  prior  ta  the  said 
John. 

It  was  ANSWERED  for  the  said  John  Corbit,  That  he  ought  to  be  preferred, 
notwithstanding  that  his  infeftment  was  posterior ;  because  her  infeftment,  in 
implement  of  her  contract  of  iK^arriage,  was  aflected  with  a  provision,  that,  until 
her  tocher  should  be  paid,  she  nor  her  bairns  should  have  no  benefit  of  that  con- 
tract of  marriage,  nor  the  infeftment  following  thereupon,  until  payment  of  the 
tocher  j  and,  therefore,  she  ought  to  instruct  payment  thereof  before  she  can 
have  right  to  the  maills  and  duties  of  the  lands  in  qijestion. 

It  was  REPLIED  for  the  liferentrix.  That  she  ought  to  be  preferred  notwith- 
standing ;  because  she,  not  being  bound  to  pay  her  tocher  by  the  contract,  but 
only  her  brother,  who  was  party-contractor,  her  husband  ought  to  have  done  di- 
ligence ;  and  sibi  imptitet  that  ne  was  not  paid. 

The  Lords  did  prefer  the  liferentrix ;  unless  they  would  allege  that  the  said 
Mary*s  husband  had  done  diligence,  and  that  the  same  could  not  be  efifectual 
because  of  prior  rights ;  notwithstanding  that  the  provision  of  the  liferent  was  a 
conditional  obligement,  and  could  not  take  effect  until  the  condition  was  puri- 
fied ;  so  that  the  husband  was  not  obliged  to  do  diligence,  and  was  in  tuto  by 
the  said  provision.     But  the  contr^iry  was  found  :  which  was  hard. 
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1671.    November  28.     Bailie  Boyd  against  Bailie  Justice. 

Bailie  Boyd,  pursuing  for  maills  and  duties  of  the  lands  of  Crichton,  as  be- 
ing infeft  upon  a  comprising  of  the^said  lands  from  the  heirs  of  Dr  Scott,  who 
had  a  wadset  thei'eof,  and  by  virtue  thereof  had  been  in  possession ; — ^it  was  al- 
leged for  Bailie  Justice,  That  he  was  infeft  in  the  said  lands  upon  a  compris- 
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ing  led  against  Ludovick  Keir,  granter  of  the  wadset  to  Dr  Scott,  and  so  ought 
to  be  preferred ;  because  Dr  Scott's  wadset  was  extinguished,  in  so  far  as  bis 
wadset,  being  affected  with  a  back-tack,  for  payment  of  the  annualrent  of  the  sums 
lent  upon  the  wadset,  bearing  an  irritant  clause,  without  any  declarator  obtain- 
ed thereupon,  he  did  enter  to  the  possession  of  the  whole  lands,  and  did  intro- 
mit with  the  rents  thereof,  which  did  amount  to  as  much  as  the  whole  sums  due 
upon  the  wadset,  both  principal  and  annualrents ;  which  was  offered  to  be  proven. 
The  Lords  did  prerer  Bailie  Boyd  in  hoc  judicio  possessorio  ;  and  found. 
That  an  annualrenter  or  a  wadsetter,  with  a  back-tack,  being  in  possession,  that, 
until  a  decreet  be  obtained  against  him,  finding  that  they  are  debtors,  by  intro- 
mission, with  as  much  as  will  satisfy  the  principal  sums,  and  thereby  their  right 
extinguished  by  compensation,-— that  a  singular  successor,  by  disposition  or  com- 
prising, may,  by  virtue  of  their  right,  possess  ;  and  that  an  allegeance  of  further 
intromission,  being  after  they  were  denuded  of  the  lands,  will  not  meet  a  singu- 
lar successor ;  but,  if  the  wadsetter  himself,  who  had  been  in  possession,  had 
been  compearing,  it  is  thought  the  allegeance  could  not  have  been  sustained 
against  hiro« 
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1671.    November  SO.     Isabel  Coline,  Relict  of  Gilbert  Grat,  late  Provost 

of  Aberdeen,  ngamst  John  Gray,  his  Apparent  Heir. 

Gilbert  Gray,  being  obliged  to  employ  25,000  merks  upon  land  or  annual- 
rent,  to  himself  and  her  in  liferent,  and  the  children  of  the  marriage  in  fee  ;  the 
said  Isabel  did  pursue  her  husband's  heirs  to  employ  5000  merks  of  the  foresaid 
principal  sum,  in  respect  that  she  was  only  infeft  in  lands  which  were  wadset  to 
him,  redeemable  upon  payment  of  ^0,000  merks. 

It  was  ALLEGED  for  tne  defender.  That  the  lands  wherein  she  was  infeft  were 
worth  of  yearly  rent  as  much  as  would  amount  to  the  annualrent  of  25,000 
merks,  which  were  given  her  in  satisfaction  of  her  contract  of  marriage ;  and  if 
there  were  any  thing  deficient,  they  would  make  up  the  same. 

It  was  REPLIED,  That  the  wadset  lands,  bearing  a  reversion  of  20,000  merks, 
could  only  be  an  implement  of  the  contract  pro  tanto  ;  and,  albeit  the  rents 
were  more  worth  than  the  annualrent,  yet,  it  being  a  wadset,  and  she  liable  to 
the  hazard  of  evil  tenants^  and  other  burdens,  could  be  no  further  satisfied 
thereby  but  as  to  the  implement  of  20,000  merks. 

The  Lords,  having  considered  the  relict's  infeftment>  that  it  did  not  flow  from 
the  granter  of  the  wadset,  but  from  her  husband,  as  having  right,  not  only  to 
the  lands,  but  likewise  as  having  right  to  an  apprising,  and  to  a  tack  of  the 
teinds  of  the  lands,  which  fell  not  under  the  wadset ;  did  find.  That  the  rent  of 
the  lands,  being  equivalent  to  the  annualrent  of  25,000  merks,  to  which  she  was 

Erovtded,  she  could  crave  no  further  j  but,  if  the  right  had  flowed  from  her  hus- 
and  as  a  wadsetter,  only  for  20,000  merks,  the  case  had  been  more  difficult : 
But  yet  it  seems,  in  reason,  that  she,  being  in  possession  of  as  much  as  she  waa 
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1>rovided  to,  she  could  not  crave  any  more ;  and  that  the  proper  wadset  being 
ucrative,  and  exceeding  the  annualrent  of  the  money  lent,  she  ought  not  to 
have  the  benefit  thereof,  but  only  that  which  was  intended  by  her  contract  of 
marriage  should  be  secured  to  her  free  of  all  burdens ;  which  was  done  by  the 
right  of  the  wadset  so  long  as  the  same  should  remain  unredeemed  ;  albeit,  in 
the  case  of  redemption,  i^e  heir  would  be  decerned  to  employ  25,000  merks. 
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1^1.    December  5.    Mr  George  Scott  against  Mr  John  Eleis. 

Ik  a  reduction  of  a  bond,  granted  by  the  said  Mr  George,  for  the  sum  of  1100 
and  odd  pounds,  as  the  balance  of  an  account,  upon  this  reason.  That  since  Mr 
John  was  tutor  to  the  pursuer,  and  that  within  three  months  after  his  majority, 
and  anle  redditas  rationes^  he  did  offer  him  an  account,  when  he  was  upon  his  con- 
tract of  marriage,  refusing  to  go  along  with  him,  unless  he  would  grant  bond  for 
the  balance  thereof ;  whereas  the  articles  themselves  of  the  account  were  most  un- 
just, and  such  as  ought  not  to  be  allowed,  and  wherein  the  pursuer  was  circum- 
vened ; — it  was  answered,  That  the  pursuer  being  major,  sciens  et  prudens^  and 
having  the  account  given  him  to  advise  the  same  for  several  weeks,  he  cannot 
be  heard  to  reduce  the  same  ex  capitejraudis. 

The  Lords  did  assoilyie  from  the  reason ;  but  superseded  all  execution  for 
payment  until  the  pursuer  should  insist  in  his  count  and  reckoning  against  the 
said  Mr  John,  that  it  might  be  found  if  he  had  as  much  in  his  hands  as  would 
satisfy  and  compense  the  said  bonds.    . 
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1671.    December  6.    Alexander  Mercer  against  Gordon  of  Tullzchahdh. 

There  being  a  wadset,  granted  by  Seaton  of  Shethine  to  William  Gray,  pro- 
vost of  Aberdeen,  of  the  lands  of  Meldrum,  redeemable  upon  payment  of  the 
sum  of  4000  merks ;  as  likewise,  Mr  James  Skein  did  give  a  bond  of  corrobora- 
tion, but  suspended  all  requisition  until  some  years  thereafter ;  at  which  time 
Tullichandie  did  grant  a  new  bond,  whereby  he  became  obliged,  thaty  in  case 
two  terms  should  run  into  the  third  unpaid,  that  then  he  should  pay  the  sums 
contained  in  the  wadset,  he  being  assigned  thereto  for  relief.  Woereupon  the 
said  Alexander  Mercer,  as  having  right  from  the  Earl  of  Haddingtoun,  who  had 
a  gift  of  uUrmus  hasres  to  the  said  William  Gray,  did  pursue  the  said  Tullicban* 
die  upon  that  ground,— That  there  were  three  terms'  annualrent  outrun. 

It  was  ALLEGED  for  the  defender,  That  there  never  have  been  intimation  made 
to  him  till  long  after  three  terms  were  outrun  y  and  that,  in  the  meantime,  the 
debtor  becoming  irresponsal  by  the  diligence  of  other  creditors :  whereas  WiU 
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liam  Gray,  the  wadsetter,  had  not  so  much  as  taken  infeflment,  nor  did  intimate 
to  TuUichandie  that  he  was  not  paid  of  the  annualrent,  until  many  years  there- 
after, that  other  creditors  had  obtained  themselves  infefl  upon  their  com- 
prisings ;  and  so  it  was  his  own  fault  he  was  not  secured ;  and,  through  his  negli- 
gence, any  assignation  he  was  to  make  to  the  wadset  and  clause  irritant,  was  al- 
together ineffectual. 

It  was  REPLiED,-^That  the  wadsetter,  having  secured  himself  by  this  bond  of 
ccH-roboration,  which  was  in  place  of  a  sufficient  cautioner  for  his  debt,  he  was 
not  obliged,  in  law,  to  be  at  the  expenses  to  take  infefbnent,  nor  to  do  diligence 
against  the  principal  debtor ;  but  TuUichandie  ought  to  have  looked  to  his  own 
relief;  and  the  irritant  clause,  being  committed  by  two  terms  running  in  thcj 
third,  he  ought  to  have  inquired  if  payment  had  been  made,  and,  in  the  case  of 
not  payment,  should  have  satisfied  the  debt,  and  acquired  an  assignation  to  the 
wadset. 

The  Lords  did  repel  the  defence  ;  and  found.  That  William  Gray,  the  wad- 
letter,  was  not  obliged  to  do  diligence  against  the  debtor,  nor  to  have  taken  infeflU 
ment,  whereupon  he  might  have  been  preferred  to  all  other  creditors, — ^he  being 
in  the  case  of  a  creditor  who  had  secured  himself  by  sufficient  caution,  whereupon 
he  may  rely  so  long  as  he  pleases ;  and  so  it  is  not  liable,  upon  tliat  ground,  that 
the  cautioner  is  prejudged  by  suffering  others  to  do  more  timeous  diligence ;  un- 
le38  the  defender  could  allege  that  WUliam  Gray  had  fraudulently  abstained  from 
doing  diligence,  of  purpose  to  prefer  others, 

Ta§e  210. 


1671.    December  10.    Sir  Robeet  Barclay  against  Liddell. 

In  the  forementioned  action  of  warrandice,  at  Sir  Robert's  instance,  against 
liddely  bein^  again  insisted  in, — it  was  alleged  for  Barclay,  That  not  only 
there  was  a  dause  of  absolute  warrandice  in  the  assignation,  but  that  it  had  this 
specialty,  viz.  to  warrant  the  sums  thereby  transferred ;  which,  not  being  ordi* 
narily  insert  in  such  claused,  must  import  that  the  debtor  is  solvent* 

It  was  ANSWERED,  That  these  words  imported  no  more  but  that  debitum  ver^ 
subest. 

The  Lords  did  find.  That  these  words,  in  specialty,  did  not  import  that  the 
debtor  was  solvent  the  time  of  the  assignation,  but  only  that  the  debt  was  truly 
resting  owing,  and  that  the  debtor  was  not  ttUus  exceptione* 
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1671*    December  90.    Mr  Archibald  Stewart  against  William  Weillands. 

Weillands,  after  many  years*  service  of  the  Countess  of  Murray,  having  given 
|>ond  to  her  son,  Mr  Archibald,  to  remove  from  her  service  at  the  next  term,  or 
to  pay  1000  merks,  being  charged  to  pay  the  penalty, — he  did  suspend  upon  this 
reason,-— That  the  bond,  being  of  that  nature,  was  unlawful,  and  against  the  liberty 
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and  freedom  of  the  Countess  to  employ  her  own  servants,  or  his  freedom  and 
liberty  to  continue  in  her  service. 

It  was  ANSWERED, — ^fhat  he,  having  voluntarily  granted  this  bond,  and  being 
conscious  to  himself  that  he  had  formerly  made  advantage  of  the  Countess's  weak- 
ness to  go  about  her  own  affairs,  and  having  the  sole  trust,  did  make  a  great  for- 
tune to  himself;  it  was  lawful  to  the  charger  to  take  such  a  bond  for  his  mo- 
ther's good  and  the  children's. 

The  Lords  did  sustain  the  bond  as  valid  and  lawful  j  and  found,  That,  eo  ip^ 
sOy  that  he  voluntarily  granted  such  a  bond,  he  made  himself  suspect,  and  did 
acknowledge  his  guiltiness  ;  and  so  decerned  him  to  leave  off  to  serve  in  that 
manner  he  had  formerly  done. 

Fage  215. 


1672.     January  3.    The  Countess  of  Bramford  and  Lady  Forkester  againsi 

The  Lairds  of  Carse  and  Hoptoun. 

The  Countess  of  Bramford,  having  insisted  against  Hoptoun,  as  representing 
his  father,  to  make  payment  of  the  sum  of  11,000  merks,  as  a  part  of  the  money 
due  by  the  Earl  of  Errol,  and  his  cautioners,  to  the  Earl  of  Forth,  super  hoc 
medio f  That  he  had  granted  a  bond  of  warrandice  to  the  Earl  of  Errol's  caution- 
ers and  friends,  bearing  a  receipt  of  the  money  from  the  general  commissary, 
and  that  new  surety  was  given  in  his  name  for  the  said  sum  from  the  Earl  of  Er- 
rol's friends  ;  which  accordingly  was  paid  to  him  ;  which,  by  the  act  of  restitu- 
tion against  the  forefaulture,  declaring  intromitters  liable,  did  furnish  action 
against  Hoptoun  and  his  heirs  to  refund  the  same. 

It  was  ALLEGED  for  Hoptouu,  That  it  was  clear,  by  the  bond  and  the  discharge 
therein  contained,  that  the  receipt  of  money  from  the  general  commissary  ivas 
granted  by  Hoptoun's  nephew.  Sir  Thomas  Hope  of  Carss's  son,  and  his  mo- 
ther, who  was  his  tutor  ;  and  that  the  new  surety,  taken  in  the  name  of  Hop- 
toun, was  only  in  trust  and  for  security  of  his  bond  of  warrandice  granted  to  Er- 
rol's cautioners  ;  and,  therefore,  he  neither  having  intromitted  for  his  own  use, 
nor  having  taken  new  bond  for  his  own  relief  and  security, — (but  the  reason  of 
his  Riving  bond  was,  because  Errol's  cautioners  could  not  be  satisfied  by  any 
bond  from  a  minor  or  his  mother,) — he  could  not  be  liable  by  the  act  of  restitu- 
tion declaring  all  intromitters  to  be  liable. 

The  Lords  found.  That  Hoptoun,  having  taken  a  new  security  in  his  own 
name,  and  that  the  Earl  of  Kinnoul's  cautioners  had  paid  the  same,  that  he  was 
liable  to  the  pursuer ;  unless  he  would  allege  and  instruct,  that  as  he  was  intrusts 
ed  for  Carse,  so  the  money  was  truly  received  by  him  and  his  tutor ;  and  that  he 
had  such  a  discharge  from  them  as  would  bind  the  intromission  upon  Carss. 

Page  22s. 


1672.    January  4.     Roxburgh  against  Beattde. 
In  the  action  before  mentioned,  betwixt  the  said  parties,  Beattie,  as  having 
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right  by  progress  from  Agnes  Sandilands,  did  insist  against  James  Roxburgh, 
as  representing  his  father,  for  employment  of  the  annual  rent  of  3000  merks,  con- 
form to  her  contract  of  marriage. 

It  was  ALLEGED  for  the  defender,  That  he  had  already  employed  that  sum,  in 
80  far  as  he  had  purchased  a  tenement  of  land,  and  provided  her  to  the  liferent 
thereof,  which  exceeds  the  annualrent  of  SOOO  merks* 

It  was  REPLIED,  That  her  infeflment  did  expressly  bear,  that  it  was  for  imple^ 
ment  of  another  clause  of  her  contract,  whereby  she  was  provided  to  the  life- 
rent of  the  whole  conquest  during  the  marriage. 

It  was  DUPLiED,  That  the  infeftment  was  given  on  death-bed  j  and  there  was 
a  reduction  depending,  wherein  they  now  insisted  upon  these  two  reasons  : — \mo. 
That  the  defender  was  heir,  at  least  was  content  to  serve  hims^elf  heir,  and  so 
•had  good  interest  to  reduce  that  infeftment,  as  depending  uppn  the  oblidgement 
of  conquest,  in  so  far  as  the  annualrent  of  the  tenement  exceeded  the  annualrent 
of  SOOO  merks,  to  which  she  was  provided  ;  seeing,  if  the  infeftment  had  not 
been  given,  in  law  she  could  only  crave,  in  the  first  place,  that  the  provision  of 
her  liferent  of  SOOO  merks  should  be  satisfied  out  oi  the  rent  of  the  tenement, 
and  could  only  crave  the  rest  of  the  rent  as  conquest ;  whereas,  if  this  infeft- 
ment, granted  on  death-bed,  be  sustained,  the  liferent  of  the  whole  tenement 
would  belong  to  her  as  conquest,  and  the  heir  should  be  burdened  with  the  an- 
nualrent of  SOOO  merks.  2rfo.  The  defender,  albeit  he  were  not  heir,  yet,  as  a 
lawful  creditor  to  his  father,  he  hath  good  interest  to  reduce  the  said  infeft- 
ment ;  because  no  debtor  can  provide  his  wife  to  a  conquest  in  prejudice  of  a 
lawful  creditor,  until  first  the  conquest  be  ascribed  to  any  provision  or  liferent 
made  to  her  by  her  contract  of  marriage. 

The  Lords  did  sustain  the  first  reason,  the  pursuer  being  served  heir,  for  re- 
ducing the  infeftment  as  granted  in  lecto  to  his  prejudice ;  and  did  likewise  sus- 
tain the  second  reason  at  his  instance,  as  creditor,  to  make  them  ascribe  the 
lands  purchased  in  satisfaction  of  her  liferent  provision,  in  the  Jirst  place,  and 
for  the  remainder  only  to  be  ascribed  to  the  conquest  j  because  the  law  provides 
that  just  debt  be  firat  satisfied* 
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1672.    Jamuary  5.    Barbara  Home  against  Andrew  Brtsobt. 

In  a  reduction  of  a  right  and  disposition  of  a  tenement  of  land,  made  by  the 
said  Andrew's  father  to  him,  at  tlie  instance  of  the  said  Barbara,  upon  the  Act 
of  Parliament  1621,  against  dyvors  and  bankrupts,  as  being  in  deiraud  of  the 
liferent  provided  to  her  in  her  contract  of  marriage  ;  in  which  there  was  a  con- 
clusion to  bear  and  see  it  found  and  declared,— -That  the  price  of  the  said  tene- 
ment, which  he  had  sold,  might  be  declared  liable  for  making  up  her  liferent 
provided  to  her  ;  the  said  Andrew  having  deponed  upon  the  price  of  the  said 
tenement,  with  this  quality, — ^that,  as  he  had  received  itj  so  he  had  paid  the  same 
to  a  creditor  of  his  father's : — 

At  the  advising  of  the  oath  it  was  alleged.  That  no  respect  ought  to  be  had 
to  that  quality;  because  the  disposition,  being  made  by  a  father  to  his  son, 
which  being  for  no  onerous  cause,  he  could  not  dispose  thereof,  and  apply  the 
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money  received  as  the  price  to  the  satisfaction  of  any  creditor  who  had  done  no 
diligence,  he  being  but  an  interposed  person,  in  prejudice  of  one  who  was  both 
a  prior  and  a  privileged  creditor  by  her  contract  of  marriage  ;  and  if  this  were 
allowed,  it  were  a  compendious  way  to  a  debtor,  or  those  intrusted  by  him,  to 
prefer  one  creditor  to  another,  as  they  pleased. 

It  was  REPLIED,  That  it  is  clear,  by  the  Act  of  Parliament,  that  dispositions 
made  by  debtors  themselves,  far  less  by  any  getting  right  from  them,  albeit  for 
no  onerous  cause,  can  be  questioned,  but  where  they  are  made  to  the  prejudice 
of  creditors  who  had  done  prior  diligence  by  homing  or  otherwise. 

The  Lords  did  assoilyie  from  the  reduction ;  and  found.  That  the  defender, 
having  made  no  benefit,  but  paid  a  lawful  creditor,  who  might  have  done  dili- 
gence, could  not  be  liable  to  the  pursuer,  who,  upon  her  contract  of  marriage, 
nad  used  no  execution,  notwithstanding,  she,  being  in  family  with  her  husband, 
and  not  knowing  his  condition,  was  prejudged  by  this  right  made  by  a  father  to 
his  second  son  of  his  first  marriage  ;  for,  albeit  he  might  be  pursued  es  capite 
Jraudis,  yet  they  found  he  could  not  be  questioned  by  the  Act  of  Parliament 
1621,  against  deeds  done  by  bankrupts. 
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1672.    January  12.    Bishoptoun  ^a^^in^/  Kelso  and  Others. 

Robert  Kelso,  as  liferenter,  and  John,  his  son,  as  fiar,  having  sold  the  land 
of  Kelsoland  to  Bishoptoun,  did  take  bond  for  the  price  thereof,  to  be  applied, 
in  the^r5^  place,  towards  the  payment  of  such  creditors,  to  whom  he  was  bound 
as  cautioner  for  his  father.  There  being  other  creditors  to  whom  he  was  not 
bound,  who  did  arrest  in  Bishoptoun's  hand ;  he  did  raise  double  poinding  against 
the  whole  creditors,  and  against  John  Kelso,  the  son. 

It  was  ALLEGED  for  these  other  creditors.  That  the  father,  who  was  their 
principal  debtor,  having  purchased  these  lands  to  himself  in  liferent,  and  his 
son  in  fee,  with  his  own  means  and  estate  i  the  son  being  then  in  JanUlia,  and 
having  no  means  of  his  own,  his  father's  creditors  might  have  affected  the  same 
by  a  declarator,  to  the  effect  that  comprising,  or  other  diligence,  might  be  used 
against  the  lands,  as  if  the  right  and  fee  had  been  taken  in  the  father's  person ; 
so  that  the  son  could  not  thereafter  dispone  the  lands,  and«  by  applying  the 
price  thereof,  prefer  one  creditor  to  another,  as  he  pleased. 

It  was  ANSWERED  for  the  son,  That,  albeit  tlie  fee  of  the  lands  was  purchased 
by  the  father's  means,  yet  he  thereafter  becoming  cautioner  for  his  father,  and 
these  other  creditors  using  no  diligence  against  him  nor  his  father,  by  intenting 
action  or  serving  inhibition,  he  might  lawftiUy  dispone  the  fee  of  his  estate  for 
relief  of  these  debts,  for  which  he  was  cautioner,  and  prefer  those  to  whom  he 
Was  bound. 

The  Lords  did  sustain  the  bond,  preferring  John  Kelso  to  these  other  credi- 
tors ;  and  found,  That  he  might  take  that  bond  for  his  relief  of  his  cautionainr ; 
albeit  it  did  give  preference  to  those  to  whom  he  was  bound,  there  being  no  le* 

SI  diligence  done  against  him  to  hinder  him  ;  as  was  found  in  a  case  betwixt 
r  John  Preston  and  Captain  Newman,  where  the  Laird  of  Craigmillar,  having 
disponed  his  estate  to  the  said  Mr  John,  his  brother,  witib  full  power  to  him  to 
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sell  the  same,  and  pay  such  creditors  as  he  shonld  think  fit,  the  Lords  did  sus- 
tain his  power  to  prerer  such  creditors,  to  whom  he  himself  was  bound  as  cau^ 

tioner. 
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1©72.    January  16.    Dunbab  against  The  Bishop  of  Murray  and  his  Son. 

Alexander  Dunbar,  alleging  that  he  was  commissary-clerk  of  Elgin  before 
the  King's  restitution  ; — ^and  that,  when  the  Bishops  were  restored,  he  was  indu* 
ced  to  pass  from  his  right  by  fraud  and  circumvention ;  in  so  far  as  the  Bishop 
did  persuade  him,  that,  by  Act  of  Parliament,  he  had  the  sole  right  to  that 
place ; — and  that  he  had  never  subscribed  any  demission  ;  yet,  notwithstanding 
thereof,  the  Bishop  had  entered  his  son  to  the  possession,-— did  pursue  the  Bishop 
and  his  son  for  the  whole  profits  and  emoluments  of  the  office  since  the  time 
that  the  Bishop's  son  and  his  deputes  had  exercised  the  said  office. 

It  was  alleged  for  the  defenders.  That,  long  after  the  Act  of  Parliament  re- 
storing Bishops,  the  pursuer  had  entered  in  a  contract,  whereby  he  had  accept- 
ed of  a  tack  of  the  said  office  for  payment  of  a  yearly  tack-duty  ;  as  likewise,  had 
made  payment  thereof,  and  received  a  bond  from  the  Bishop's  son's  deputes,  and 
accordingly  had  gotten  payment,  for  that  only  reascm,  that  he  had  demitted  his 
place ;  and,  in  pursuance  thereof,  had  delivered  up  all  the  registers  of  the  com- 
missariot;  and  that  without  either  protestation  or  intenting  action  thereupon, 
and  suffered  the  Bishop's  son  and  his  deputes  to  exercise  the  said  office  by  the 
space  of  six  or  seven  years. 

It  was  replied,  That  the  contract  subscribed  by  the  pursuer  was  thereafter 
cancelled,  and  so  was  null  and  past  from,  and  no  allegeance  could  be  founded 
thereupon ;  and  a  demission  was  not  probable  but  script o  vel  juramento  of  the 

Eursuer,  which  he  was  content  to  find  relevant,  and  which  not  being  proven,  he» 
y  virtue  of  his  office,  had  good  right  to  pursue  this  action. 
It  was  duplied.  That,  albeit  the  contract  was  cancelled,  yet  it  was  offered  to 
be  proven,  that  it  was  truly  subscribed  Upon  a  transaction  that  the  pursuer 
should  have  a  tack,  which  he  was  most  willing  to  receive,  for  the  space  of  three 
years  only  ;  which  being  elapsed,  the  contract  was  cancelled ;  and  he,  having 
homologated  the  Bishop's  son's  right  by  the  deeds  foresaid,  could  not  now  be 
heard  to  quarrel  the  same. 

The  Lords,  before  answer,  having  examined  witnesses  ex  officio  upon  the 
transaction,  who  were  very  clear  that  the  pursuer  had  voluntarily  entered  in 
that  contract,  and  truly  subscribed  the  same,  did  sustain  the  defence  ;  and,  in 
respect  of  the  homologations  of  the  defender's  rights,  which  were  all  instructed^ 
did  find.  That  the  pursuer  could  not  quarrel  the  Bishop's  son's  right,  and  his 
deputes,  upon  fraud  and  circumvention,  afler  so  much  licence,  and  his  voluntarily 
delivering  up  of  the  registers,  and  receiving  of  a  sum  of  money  upon  that  ac- 
count ;  which  they  found  equivalent  to  an  acknowledgment  of  the  defender's 
right,  and  that  there  was  no  necessity  to  prove  a  demission  scripto  veljuramen^ 
to  ;  and  therefore  they  assoilyied  the  defenders  from  that  pursuit. 

Fage  231^ 
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1672.    January  27.    Agnes  Blair  against  James  Wait. 

MoNiVAiJiD,  having  given  a  wadset  to  Agnes  Blair  and  her  husband,  in  life- 
rent, of  the  lands  of  Whytbank,  by  virtue  whereof  she  had  been  several  years  in 
{>ossession;  thereafter  he  did  give  a  new  wadset  to  James  Wait  of  uie  said 
ands,  wherein  he  was  obliged  to  warrant  Wait's  right  against  the  prior  infeft- 
ment,  and  to  purge  the  lands  thereof,  and  to  enter  Wait  to  the  possession  :  a£> 
ter  which  he  did  obtain  a  decreet  of  removing  against  the  said  Agnes  for  non- 
compearance,  and  did  enter  Wait  to  the  possession  ;  which  decreet  being  redu- 
ced by  the  said  Agnes,  she  did  pursue  for  the  maills  and  duties  of  the  lands 
for  the  whole  years  that  she  was  debarred  from  the  possession. 

It  was  ALLEGED  for  Wait,  That  he  could  only  be  liable  after  citation  and  the 
reduction  of  the  decreet  of  removing,  before  which  he  was  bona  fide  possessor 
by  virtue  of  his  infeftment, — there  being  a  decreet  of  removing  standing  unre- 
duced against  the  pursuer. 

It  was  REPLIED,  That  the  said  decreet  being^/t^cfiVt/^  taken  away  as  if  it  had 
never  been  given,  and  the  defender  having  taken  Monivaird  obliged  to  warrant 
him  against  the  pursuer's  right,  he  could  not  be  i^orant  thereof;  and  so  was  m 
mala  fide  to  dispossess  upon  a  decreet  for  null  defence. 

The  Lords  did  sustain  the  summons  for  the  whole  years  since  the  decreet  of 
removing  and  the  date  of  the  citation  in  the  reduction  ;  and  found,  That,  know- 
ing the  prior  wadset,  and  that  the  pursuer's  possession  was  not  tiJcen  away  but 
by  a  decreet  for  null  defence,  he  was  in  mala  fide  to  enter,  and  was  liable  to  the 
whole  duties,  albeit  they  werejructus  percepti  et  consumptu 
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1772.    January  27.    John  Anderson  against  James  Bell. 

Anderson,  pursuing  upon  a  comprising  for  the  maills  and  duties  of  the  lands 
therein  contained,  compearance  was  made  for  James  Bell,— who  alleged.  That 
he  having  likewise  comprised,  and  having  denounced  the  lands  within  year  and 
day,  which  were  suspended  by  Anderson's  procurement,  of  purpose  to  delay 
him,  his  comprising  ought  to  be  drawn  back  to  the  date  of  the  denunciation, 
and  so  repute  to  be  within  year  and  day  of  the  first  comprising,  and  so  fall  with- 
in the  Act  of  Parliament* 

It  was  replied.  That  the  suspension  of  the  letters  was  at  the  instance  of  the 
common  debtor;  neither  can  it  be  said  that  it  was  raised  dolo  malo,  albeit  the 
pursuer  had  procured  the  same ;  because,  the  suspension  being  discussed,  the 
letters  of  apprising  were  suspended  simpliciter  ;  in  respect  that  they  were  raised 
for  the  whole  sum  contained  in  the  bond,  whereas  Bell  had  discharged  the 
half  thereof  under  his  own  hand. 

The  Lords  did  prefer  the  pursuer  to  the  whole  duties;  and  found.  That 
there  being  a  just  reason  to  suspend  the  comprising,  it  could  not  be  drawn  back, 
unless  that  Anderson's  fraud  and  dolus  had  been  otherwise  made  appear,  and 
proven  by  his  writ  or  oath ;  quo  casu  they  would  have  sustained  the  allegeance. 

Page  2S6. 
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1672.    February  6.    Mr  Jaioes  Lowes  against  Sie  Andrew  Dick. 

In  an  action  for  maills  and  duties  of  the  lands  of  Craighouse,  wherein  the 
said  Mr  James  Lowes  was  infeft  as  heir  to  his  father,  who  had  a  wadset  of  the  said 
lands,  affected  with  a  back-tack,  against  Sir  Andrew  Dick,  who  was  heritor  and 
in  possession  ;  compearance  was  made  for  Sir  John  Lesly,  as  donatar  to  the  life- 
rent escheat  of  Sir  Aqdrew  j — ^and  thereupon  alleged,  That  he  had  been  seven 
years  in  possession,  and  ought  to  have  the  benefit  of  a  possessory  judgment 
until  his  right  was  reduced. 

It  was  replied,  That  the  pursuer^  during  some  of  these  years,  had  gotten  pay- 
ment  of  his  back-tack  duty ;  and,  albeit  it  was  by  interposed  persons,  to  whom 
he  gave  assignations,  yet  he  offered  to  prove  that  it  was  by  Sir  Andrew's  means,, 
and  to  his  behoof,  who  was  heritor. 

The  Lords  did  sustain  the  reply,  and  found  payment  so  made  was  equivalent 
as  if  it  had  been  done  by  Sir  Andrew  himself. 

Page  240. 


1672.    February  16.     The  Earl  of  Nithsdale  against  The  Tenants  of 

Duncan. 

In  a  removing,  at  the  Earl's  instance,  against  the  tenants,  it  was  alleged. 
That  the  Earl,  by  himself  or  his  servants,  at  his  direction,  had  invaded  five  of 
the  defenders,  who  were  commissioned  by  the  rest  to  execute  a  summons  of  im-* 
probation,  raised  at  their  instance  against  the  said  Earl ;  and  therefore,  by  an  Act 
of  the  8th  Parliament,  and  by  another  of  the  14th  Parliament  of  King  James  VI. 
ratii^ing  the  same,  making  it  a  perpetual  law,  whereas  the  first  was  temporary, 
the  Earl  did  lose  all  the  interest  that  he  had  in  these  lands,  and  the  defenders 
were  secured  from  all  real  action  at  his  instance  hereafter. 

It  w^s  REPLIED,  That  the  defence  was  only  competent  to  those  who  were 
actusdly  invaded ;  and,  even  as  to  those,  order  and  direction  is  not  relevant  by 
the  Act  of  Parliament,  and,  if  it  were,  it  is  not  probable  but  scripto  veljura* 
mento. 

It  was  DUPLiED,  That  the  Act  of  Parliament,  bearing  all  invaders,  art  and 
part,  or  who  gives  red  and  counsel  to  be  liable,  it  is  sufficient  to  allege  that  the 
Earl  gave  order  and  direction,  or  that  ratum  habuity  by  imprisoning  one  of  those 
who  were  wounded ;  and  the  Act  of  Parliament  ordaining,  that  such  a  crime 
should  be  summarily  tried  before  the  justice  or  other  judges  competent,  where  or- 
der and  direction  is  probable  by  witness,  that  same  manner  of  probation  ought  to 
be  sustained  here,  otherwise  the  Act  of  Parliament  might  be  elided ;  seeing  it 
cannot  be  supposed  that  the  giver  of  such  an  order  would  put  it  in  writ,  to  be 
a  ground  of  a  dittay  against  himself;  and  the  penalty  being  no  less  than  the  fore- 
faulture  of  interest,  it  ought  not  to  be  referred  to  his  own  oath,  who  is  committer 
of  the  crime. 

The  Lords  did  sustain  the  action,  being  founded  upon  order  and  direction  ; 
but,  as  to  the  manner  of  probation,  they  assigned  a  term  to  both  parties  before 
answer,  for  leading  of  witnesses,  and  to  the  defender  for  proving  the  direction 
and  ratihabition,  and  to  the  pursuer  for  proving  that  he  was  absent  the  time 
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of  the  invasion,  and  that  the  assaulting  was  upon  a  sudden  occasion  and  misde  • 
meanour,  so  that  he  could  not  be  thought  accessory  thereto ;  and  for  the  ratihsu* 
bitibn  by  imprisonment,  that  it  was  only  until  he  should  keep  a  regality  court, 
like  as  the  first  lawful  day  he  did  liberate  the  person  wounded,  and  gave  seo^ 
tence  against  the  defender. 

Page  24^. 


IG72.    Febmartf  20.    George  Shaw  of  Sauchie  against  The  Laird  of  Clack- 
mannan. 

'  George  Shaw,  apparent  heir  of  Sauchie,  having  pursued  the  Laird  of  Clack* 
mannan  for  an  annualrent  of  3000  merks  yearly,  since  the  date  of  a  missive  let- 
ter, written  by  Clackmannan  in  anno  ^ ;  as  likewise  for  gi*anting  him  a  r^ 
version  of  his  land  estate,  worth  40  chalders  of  victual,  and  of  his  coal  rent, 
worth  £10,000  yearly,  upon  this  ground, — That  Clackmannan,  and  other  friends, 
in  the  foresaid  missive  letter,  had  declared  that  they  were  willing  to  infeft  the 
pursuer  and  his  wife  in  the  said  annuity,  and  that  his  estate  was  worth  so  much  of 
yearly  rent; — ^it  was  alleged  for  the  defender.  That,  the  letter  was  not  obliga- 
tory, because  it  was  onl  v  written,  at  the  pursuer's  desire,  to  Mr  Mungo  Murray, 
minister  in  England,  of  purpose  to  induce  him  to  give  a  good  portion  with  his 
only  daughter,  whom  the  pursuer  had  married  ;  and  the  letter  was  qualified 
with  a  provision,  in  case  he  should  give  a  suitable  meeting,  considering  his  in* 
terest  in  the  parties.  But  so  it  is^  That  he  was  so  far  from  giving  any  meeting, 
that  he  did  disinherit  his  daughter,  and  disponed  all  his  estate,  which  before 
he  had  provided  to  her»  in  favours  of  Auchtertyre. 

It  was  REPLIED,  That  the  said  missive  letter,  as  to  any  provision  of  his  wife, 
being  qualified,  as  said  is,  albeit  it  was  not  obligatory  in  herTavours,  yet,  as  to 
the  pursuer's  interest,  which  was  distinct,-— t;ijsr.  that  he  might  have  an  annuity 
of  3000  merks  until  count  and  reckoning  was  made ;  as  likewise  a  reversion, 
bearing,  that  the  defender  being  satisfied  of  his  debts  and  engagements,  if  his 
intromission  with  an  estate  of  the  foresaid  value  did  not  amount  thereto  ;  and 
that  being  satisfied,  he  should  dispone  an  estate  worth  40  chalders  of  victual, 
and  i^lO,000  of  yearly  rent, — the  letter  was  obligatory. 

The  Lords  did  find.  That,  the  letter  being  written  by  the  pursuer's  friends, 
not  to  himself,  but  to  his  father-in-law,  to  induce  him  to  do  a  favour  to  the  pur- 
iuer,  and  that  upon  a  special  provision,  which  never  took  effect,  it  was  not  at  aU 
obligatory  as  to  any  thing  therein  contained  against  Clackmannan ;  but  reserved 
to  the  pursuer  to  call  Clackmannan  to  account  for  his  intromission,  according 
to  the  true  rent  of  the  estate,  that,  being  satisfied  of  his  engagements,  he  might 
dispone  the  same. 
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1672.    February  23,    Mr  Street,  Merchant  in  London,  and  Jacksok,  agakM 

James  Masson« 

In  a  reduction  and  declarator,  at  the  instance  of  the  ftaid  Mr  Street  and 
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Jackson,  against  Jjimes  Masson,  as  son  to  James  Masson,  his  father,  upon  this 
0ound :— That  they  being  creditors  to  James,  the  father,  for  £SO00  sterling, 
for  which  they  had  bonds  for  merchant  ware,  bought  and  delivered ;  and  al- 
beit the  bonds  were  dated  after  an  infeftment  granted  by  the  father,  who  was 
debtor,  to  the  defender's  own  son,  yet  there  being  a  constant  and  uninterrupted 
trade  betwixt  the  pursuers  and  the  defender's  father,  which  was  begun  long  be- 
fore the  right  made  to  the  son,  the  furnishing  thereafter  ought  to  be  considered 
with  a  respect  and  dependence  to  the  first  correspondence,  so  as  to  give  an  inte* 
rest  to  the  pursuers,  as  lawful  creditors,  to  reduce  the  right  made  by  the  father, 
their  debtor^  to  his  son,  for  no  onerous  cause  i  he  being  infamilioy  and  having 
no  other  estate  of  his  own. 

It  was  ALLEGED  for  the  defender.  That  it  being  clear,  by  the  pursuers'  di^ 
charges,  that  they  were  satisfied  of  all  debts  due  by  the  father  before  the  son's 
infeftment ;  by  our  law  and  practick,  the  father  might  give  a  lawful  right  of 
his  estate  to  his  son ;  which  being  public,  and  might  be  found  and  known  at  the 
public  registers,  can  never  be  affected  with  any  debts  contracted  thereafter ; 
seeing  the  Act  of  Parliament  1621,  against  bankrupts,  is  only  in  favours  of  law- 
ful creditors,  who  are  prior  to  rights  made  to  conjunct  persons,  as  being  done 
mfraudem  creditorum^  but  was  never  extended  to  posterior  creditors,  in  preju- 
dice of  those  who  get  rights  and  dispositions  befoi;p  the  contracting  of  this 
debt,  unless  they  were  participesfraudis  ;  which  could  not  be  here  alleged. 

It  was  REPLIED,  That  the  pursuers  were  founded,  in  common  law,  and  the 
law  of  nations,  for  securing  of  public  trade  and  commerce ;  for  actio  pauliana 
was  competent  to  all  lawful  creditors,  for  the  reducing  of  the  conveyance  of 
any  estate  made  by  debtors  for  no  onerous  cause,  albeit  the  debts  were  con- 
tracted after  the  said  dispositions ;  and,  by  our  practicks,  as  in  the  case  of  Lord 
Newbyth  and  Burgy,  and  the  creditors  of  John  Pollock  in  the  Canongate,  the 
rights  made  by  the  father  to  the  son  were  reduced,  albeit  they  were  creditors 
after  the  said  rights ;  and  in  this  case  the  fraud  was  most  palpable  and  gross, 
the  father  and  son  being  of  one  name,  and  the  father  continuing  in  possession 
until  after  the  contracting  of  the  pursuers'  debts. 

The  Lords,— having  seriously  considered  this  as  a  new  case,  and  the  favourable* 
ness  of  the  pursuers,  who  were  strangers,  and  ignorant  of  our  law  for  seeking 
after  public  registers  ;  as  likewise,  on  the  other  part,  the  great  preparative  and 
inconvenience  of  opening  a  door  to  innumerable  pleas,  ror  which  we  had  nei- 
ther law,  practick,  nor  Act  of  Parliament,  the  defender  being  altogether  inno^ 
cent  of  the  father's  fraud,  whereof  all  were  convinced ;  as  also  finding,  that  the 
foresaid  decisions  were  only  in  the  case  of  latent  rights,  and  not  of  public  iiin 
feftments  : — they,  before  answer,  did  ordain  old  Masson's  count-books,  and  all 
his  writs  of  real  estate,  to  be  produced,  that  it  might  be  known  if  he  had  any 
estate  besides  what  he  had  disponed  to  his  son,  which  might  satisfy  his  debts, 
so  that  he  became  depauperate  by  loss  and  misfortunes.  As  likewise,  that  pro-- 
bation  might  be  led,  if,  notwithstanding  of  his  son's  infeftment,  he  did  stillre- 
main  master  of  the  whole  rights  made  to  his  son,  so  that  he  might  destroy  the 
same  at  his  pleasure,  that  thereafter  they  might  further  consider  upon  this  de- 
bate. 
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1672.    February  24.    Elizabeth  Lundie  against  Mabgaret  Lumbu  and  her 

Husband. 

In  a  declarator,  pursued  at  Elizabeth's  instance,  as  assi^ee  by  her  £ither, 
James  Lundie  of  Stratherly,  who  was  party-contractor  for  his  sister  Janet,  to 
Robert  Lundie  of  Spittall)  founded  upon  a  clause  of  the  contract  of  marriage, 
bearing,  that  in  case  Janet  Lundie,  the  said  James's  sister,  should  happen  to  die 
without  children  lawfully  procreated  of  her  own  body,  to  succeed  her,  then, 
and  in  that  case,  the  said  Robert  should  pay  the  sum  oi  2000  merks,  at  the 
first  term  after  the  said  Janet's  decease,  as  being  her  tocher  received  from  the 
said  James,  or  else  the  just  and  equal  half  of  the  moveables  that  should  happen 
to  be  possessed  by  her  and  her  husband  the  time  of  her  decease :  whereupon 
they  concluded  against  the  heir  of  Robert,  that  Janet  being  now  past  the  age 
of  having  children,  decreet  might  be  given  for  payment  of  the  said  stun,  at  ue 
first  term  afler  Janet's  decease. 

It  was  ALLEGED  &T  the  defender.  That  the  meaning  of  that  clause  was  only 
in  case  Robert's  wife  should  die  before  him,  without  children ;  seeing  she  was 
provided  to  the  liferent  of  almost  his  whole  estate,  and  that'  she  enjoying  the 
same,  as  she  hath  done  these  thirty-five  years  bygone,  that  besides  Uiat,  her 
brother  should  get  payment  of  SOOO  merks  of  tocher  could  not  be  intended, 
especially  seeing  it  appeared  by  the  contract,  that  he  did  not  pay  the  tocher  out 
of  his  own  means,  but  in  contentation  of  all  portion  natural  or  legacy  \eSt  to  the 
sister  by  her  goodsire  ;  which  did  exceed  the  sum  of  2000  merks.  Likeas  the 
said  clause,  bearing  an  alternative,  either  to  pay  2000  merks,  or  to  deliver  the  half 
of  the  moveables  possessed  betwixt  them  when  the  said  Janet  should  happen  to 
die,  ,as  that  last  part  did  necessarily  imply  that  her  brother  could  only  have 
right  to  the  half  of  the  moveables,  in  case  she  died  before  the  husband,  so  it 
ought  to  be  interpreted,  in  the  first  place,  of  the  alternative  for  payment  of  the 
2000  merks. 

It  was  REPLIED,  That  the  obli^ement  of  the  contract  was  opponed,  bearing, 
that  whensoever  the  said  Janet  should  die,  her  husband  and  his  heirs  should  be 
liable;  and  there  being  no  mention  of  these  words, — ^in  case  she  should  happen  to 
die  before  him,-^it  cannot  now  be  supplied  upon  presumptions  and  conjectures. 

The  Lords,  having  considered  the  conception  of  the  alternative  obligement^ 
and  that  the  brother  had  paid  no  part  of  the  tocher,  did  find,  that  the  meaning 
of  the  parties  was,  that  the  obligement  should  be  effectual  only  in  case  the  said 
Janet  should  die  before  her  husband  ;  and  that,  it  being  only  an  omission  of  a  no* 
tary,  it  ought  to  be  so  interpreted  and  supplied :  yet,  before  extracting,  they  remit- 
ted  to  one  of  their  number,  who  had  an  interest  in  both  parties,  to  settle  therein. 
Butj  upon  report  that  the  parties  could  not  agree,  thereafiter  the  Lords,  upon 
the  25th  of  June  I672,  by  their  interlocutor,  did  of  new  find,  as  said  is,  that  the 
clause  of  the  contract,  whereupon  this  action  was  founded,  could  only  he  inter- 
preted in  case  the  wife  should  die  before  the  husband,  not  only  for  the  reaaon 
above  expressed,  but  likewise  upon  this  ground,— -jthat  the  provision  bearing  an 
alternative,  that  either  the  tocher  should  return  to  James,  or  that  he  should 
have  right  to  the  half  of  the  moveables  pertaining  to  the  husband  and  wife  the 
time  of  her  decease ;  as  that  last  part  did  necessarily  imply,  that  the  wife 
should  die  before  the  husband,  which  gave  right  to  the  hidf  of  the  moveables ; 
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the  first  part  thereof  bearing  the  return  of  the  tocher,  behoved  to  be  interpreted 
with  that  same  quality  and  condition,  and  could  not  divide  and  be  of  another 
nature,  they  being  the  parts  of  one  individaial  provision  and  condition. 

Page  253, 


167«.    February  27,    — — —  against . 

There  being  a  reduction  pursued  of  a  disposition,  made  after  interdiction 
lawfully  publisned,-^it  was  alleged  for  the  defender.  That  the  reason  was  not 
relevant,  unless  it  were  likewise  libelled  that  the  party  interdicted  was  hurt  and 

leised. 

It  was  replied.  That  there  was  no  necessity  so  to  libel,  seeing  dispositions 
made  by  parties  interdicted,  without  consent  of  these  to  whom  they  are  inter- 
dicted, are  ipso  jure  null ;  as  in  the  case  of  a  minor  having  curators,  who  grants 
a  bond  or  disposition. 

It  was  DUPLiED,  That  it  was  offered  to  be  proven  that  the  sums  of  money, 
for  which  the  disposition  was  made,  were  profitably  employed  to  the  behoof  of 
thedisponer. 

The  Lords  did  sustain  the  duply,  and  admitted  the  same  to  probation ;  which 
is  the  first  decision  of  that  kind ;  the  case  of  persons  interdicted,  and  minors,  be- 
ing always  before  thought  alike. 

Page  254». 


1672.    February  27-    Jacob  Jam  art.  Merchant,  Bourdeaux,  against  Henrie 

JOSSLB. 

In  a  reduction  and  suspension  of  a  decreet,  obtained  at  Jamart's  instance 
against  Jossie,  for  the  sum  of  9000  livres,  upon  this  reason, — ^That  the  decreet 
was  for  null  defence ;  and  if  he  had  compeared,  he  had  a  relevant  defence  to  elide 
the  libel ;  viz.  That  the  ground  of  the  debt  being  contracted  at  Bourdeaux,  by 
the  custom  of  which  place,  where  a  debtor  to  several  persons  makes  a  disposi- 
tion of  his  whole  estate, — ^the  major  part  of  the  creditors  accepting  thereof,— 4t 
is  sufficient  to  exoner  him,  not  only  at  their  hands  who  accept,  but  likewise  at 
the  hands  of  them  who  refuse ;  and  accordingly  Jossie  had  subscribed  a  concor- 
date  with  the  most  part  of  his  creditors,  and  had  consigned  his  whole  estate  for 
their  use :  whereupon  tlie  Parliament  of  Bourdeaux,  by  a  decreet,  had  inter- 
poned  their  authority  for  the  suspender's  liberation ;  and  so  it  was  res  judicata 
in  France,  according  to  their  law  and  custom ;  which,  ratione  loci  contractus^  ought 
to  regulate  this  case. 

It  was  ANSWERED  for  Jamart  the  charger.  That  this  allegeance,  not  being 
verified  instanter^  could  not  be  received  to  stop  justice  and  a  legal  procedure 
here  J  the  suspender  having  had  more  than  sufficient  time  to  procure  an  extract 
of  the  sentence^  if  any  such  was,  during  the  dependence  of  the  first  process,  where- 
in decreet  was  given  by  the  bailies  01  Edinburgh:  And  albeit  it  were  produced, 
yet  it  could  not  have  furnished  any  such  defence  against  Jamart ;  because  such 
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a  custom,  albeit  it  were  verified,  was  only  municipal,  and  to  take  effect  within 
the  territory  and  jurisdiction  where  it  was  in  force ;  and  that,  as  to  such  estate 
and  goods  as  were  possessed  by  the  debtor  within  these  bounds  where  the  law 
was  obligatory,  and  whereof  the  debtor  had  the  benefit  as  a  native  or  denizen. 
But  so  it  is,  that  Jossie  being  a  Scotchman,  and  residing  at  Bourdeaux  only  as  a 
factor  or  merchant,  having  no  domicile  of  his  own,  after  contracting  of  this  debt 
fraudulently  retiring  to  Scotland,  where  there  is  no  such  custom  or  privilege, 
being  pursued  for  a  most  just  debt,  that  the  law  of  this  kingdom  may  have  exe- 
cution against  his  estate  here ;  the  said  pretended  custom  of  France  can  never 
be  respected,  no  more  than  a  merchant  here  having  an  estate  in  France,  and 
being  incarcerated  in  Scotland  is  liberated  upon  a  cessio  bonorum ;  which  could 
not  hinder  any  of  his  creditors  in  France  to  pursue  him  there,  and  obtaining  a 
decreet  there,  to  execute  the  same  against  any  goods  he  hath  in  France.  And  if 
it  were  otherwise,  it  would  open  a  door  to  infinite  fraud  and,  circumvention ; 
which  would  destroy  all  trade  and  commerce  with  strangers,  it  being  easy  to  a 
merchant  or  factor,  who  is  in  credit  and  reputation  abroad,  clandestinely,  by 
bill  of  exchange  and  loading  of  commodities  under  the  name  of  another,  to 
transmit  his  estate,  and  then  retire  himself* 

The  Lords  did  decern  against  Jossie,  and  found  the  letters  orderly  proceeded ; 
in  respect  that  there  was  nothing  produced  for  instructing  of  that  pretended 
custom  ;  and  that  there  was  decreet  given  thereupon  by  the  Parliament  of  Bour- 
deaux :  but  superseded  the  extract  thereof  until  the  next  session, — that,  if  the 
custom  and  authority  of  Parliament  interposed  were  instructed,  they  might  then 
resume  the  foresaid  debate,  and  decide  injure  if  it  were  obligatory  here,  as  be- 
ing res  judicata*  JP(^e  S55. 


167s*    J^^^^  ^6.  MouBRAT  against  Spence. 

In  a  reduction  of  a  disposition  of  lands,  at  the  instance  of  Moubray  against 
Spence,  to  whom  one  — —  Stewart  disponed  some  lands  in  Orkney,  upon  the 
Act  of  Parliament  anent  Dyvors,  as  being  made  to  Spence  as  a  confident  per- 
son, in  so  far  as  he  was  intrusted  and  employed  as  agent  here  at  Edinburgh  for 
Stewart  in  all  his  business ;  and  therefore,  besides  the  disposition  bearing  for  an 
onerous  cause  and  sums  of  money  received  ;-^t  was  alleged.  That  he  ought  to 
condescend  and  instruct  the  onerous  cause  for  which  the  right  was  made. 

It  was  ANSWERED  for  the  defender,  That  he  was  not  such  a  person  as  did  fall 
within  the  meaning  of  the  Act  of  Parliament ;  which  was  onlv  such  confidents 
who,  ratione  sanguinis^  or  by  reason  of  the  nearest  relation  of  affinity,  such  as 
utricus  et  gener,  or  a  good-brother,  had  interest  in  the  disponer ;  whereas  the 
defender  had  no  relation  or  contingency  of  blood,  and  was  only  called  as  an 
agent  and  ratione  officii. 

The  Lords  found  the  answer  relevant  to  assoilyie  from  the  reduction,  unless 
the  pursuer  would  prove,  scripto  veljuramento^  that,  notwithstanding  the  disposi- 
tion did  bear  for  an  onerous  cause,  yet  truly  there  was  none.  For,  as  to  former 
decisions,  it  was  never  decided,  but  in  regard  that  rights  were  maide  to  persons 
related  by  consanguinity  or  affinity,  as  said  is. 

Page  261, 
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1672,    June  3^.    Akdrew  Spaldine  of  Ashintullt  against  Robert  Murray. 

AsHiNTULLY  being  debtor  to  Alexander  Ratray  in  the  sum  of  500  merks,  to 
which  Robert  Murray  was  assignee,  he  did  thereupon  charge,  and  denounce,  and 
take  him  with  caption :  whereupon  Ashintully  did  give  a  bond  of  corroboration, 
with  a  clause  that  he  should  never  suspend  him  :  Upon  which  bond,  he  being 
charged,  did  suspend  upon  a  reason  of  compensation,  upon  an  assignation  granted 
to  him,  prior  to  the  assignation  made  to  the  charger  and  the  bond  of  corrobo- 
ration ;  which  being  a  real  exception,  and  the  bond  of  corroboration  being 
granted  for  fear  of  imprisonment  and  a  public  afiront,  the  caption  being  ex- 
ecuted in  a  public  marlcet,  he  ought  not  to  be  prejudged  thereby  of  the  benefit 
of  compensation  founded  upon  an  assignation  to  a  debt  due  by  the  charger's 
cedent,  who  was  now  lapsus  bonis. 

It  was  AKsw£R£Dy  That  the  comp^asation  cannot  be. now  received  ;  because 
the  suspender  having  granted  a  bond  of  corroboration  of  the  terms  foresaid,  it 
was  a  clear  passing  firom  any  right  of  compensation  to  be  proponed  against  the 
assignee ;  especiafly  seeing  he  had  never  intimated  his  assignation  to  the  cedent 
before  the  charger  got  a  right  from  him :  and  albeit  compensation  be  a  real  ex-^ 
ception,  and,  ipsojure^  tolUt  obligaHonem  ;  yet  the  law  necessarily  requires  that 
it  should  be  pr<^ned ;  and,  by  an  Act  of  Parliament,  it  is  npt  receivable  post 
sententiam. 

The  Lords  did  find  the  letters  orderiy  proceeded,  upon  these  two  grounds  :•— 
That  the  bond  of  corroboration  did  put  the  suspender  in  the  case  m  a  delega- 
tion, where  a  person  delegated,  accepting  thereof,  can  never  compensate  upon  a 
debt  due  to  him  by  the  delegant :— *As  likewise  that  a  debtor,  albeit  he  get  an  as* 
signation  to  a  debt  of  the  cedent's,  yet  if  he  do  not  intimate  the  same  before 
the  creditor  be  denuded  by  assignation,  and  the  assignee  do  diligence  against 
him,  he  cannot  thereupon  round  a  compensation  against  the  assignee. 

Page9lda. 


1972-    July  S«    James  Nort  and  Crauford  against  James  Meikle. 

In  an  action  for  proving  the  tenor  of  a  bond,  granted  by  Thomas  Meikle  to  Sir 
Joseph  Douglas,  to  which  Crauford  had  right  by  translation  from  Nory ;  where- 
in there  was  produced,  for  adminicles,  a  decreet  obtained  before  the  bailies  of 
Linlithgow  :-— 

It  was  ALLEGED  for  the  defender.  That  he  having  an  improbation  of  the  bond 
depending,  and  a  day  assigned  to  satisfy  the  production,  with  certification,  this 
action  for  proving  the  tenor  could  not  be  advised ;  seeing  jrustra^  the  tenor 
was  to  be  proven,  if  the  bond  should  be  improven  as  false  and  feigned ;  and  all 
that  could  be  done  in  the  action  for  proving  the  tenor,  was  only  to  instruct 
that  such  a  bond  was  seen ;  which  did  noways  prove  the  verity  thereof  ^  but, 
notwithstanding,  it  might  be  improven  as  false  and  feigned^ 

It  was  REPLIED,  That  both  tne  actions  were  consisting,  and  the  one  did  not 
hinder  the  other ;  and  therefore  the  cause  ought  to  be  advised,  reserving  the 
improbation  as  accords. 

Oo  o  o 
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The  Lords  did  repel  the  allegeance ;  and  declared,  that  they  would  advise 
the  action  for  proving  of  the  t/motf  seeing  it  was  inteoted  befow  the  improba- 
tion ;  at  least  before  any  term  was  assigned :  and  therefore  the  causa  amimonis 
being  proven,  and  the  tenor,  by  the  adminicles  and  depasition  of  witnesses,  the 
decreet  ought  to  be  received  for  satisfying  the  production  in  the  imxurobation.) 
and  yet  would  not  hinder  the  improbation  of  the  boodi  as  &lse  «ui  feigned,  as 
efibctually  as  if  the  principal  had  hecai  produced. 


of  DBi9HBii>' i«pe» ntf  Blaib  of  Biouaixi 


Ik  transfaring  of  a  auspennon  laised  at  the  instance  €^  Balgillo^  anno  163^ 
at  the  instance  of  Blair  of  Denhead,  as  haviiw  right  by  trandation,  from  the 
Laird  of  CoUistoun,  who  was  aasigDee- to  a  bond  of  Balgillo's  father  .for  the  sum 
of  dOOO  merks,  fo;r  which  he  waSiCharged  at  Ckdtistoua's  iwtsmc^  >— 

It  was  ALLEGED  for  the  defender,  That  the  pursuer  could  have  no  light  by 
translation  from  CoUistoun  the:  aasigfiee  \  because  Collistoua^a  assignation  was 
never  intimated;  and  hia  oedent,  tlus  pursuer'a  father,  to  whom  the.boKl  was 
g^nmted  m  anm  1655,.  had  granted  a  geneial  dischai^  to  Balgitt^  of.  idI4ebtS'} 
wkioh  ought  to  include  the  1>ond  in  <|ue8tiQD« 

To  this  it  was  bbplied,  That  .CoUi^tQiin,  t^e  pursuer*s  authoiv  bad  an  aasig- 
nation  to  this  bond  in  mmo  1694,  and  did  intimate  the  same  by.  a  ebarge  of 
horning,  which  was  suspended^  and  diereuMn  these  was  a  mostioootentious  dis* 
pute :  and  that  assignation  being  lost,  no  aecreet  was  extracted ;  but  Denhead, 
who  was  creditor  in  the  bond,  cud  thereafter  grant  a  new  assignation  to  Collis- 
toun,  which  needed  no  new  intimation  ;  seeing  the  first  was  lawfidly  intimated, 
as  said  is :  so  that  the  said  general  discharge  could  not  include  the  bond,  which 
was  before  assigned  and  intimated  as  said  is,  and  could  only  be  interpreted  «f 
such  debts  as  remained  due  to  Denhead,  whereof  he  was  not  denuded. 

The  Lords,  by  their  interlocutor^  did  find  that  the^  bond  inquesUon  could  not 
be  comprehended  within  the  gievkeral  disdmrge* 

But  thereafter  it  being  a^lleosd,  ThsA  it  was  lofiered  to  be  proven,  by  the  wri- 
ters and  witnesses  inserted,  and  communers  betwixt  the  parties,  that  k  was  spe^ 
cially  agreed  to,  that  the  general  diichsx^ge  ,«ho»ld  comprehend  this  hood  ; — 
witaesses  being  allowed  to  both  parties  for  proving  thereof  before  answer ;-~ 
after  advising  <Nf  their  depoaitkms,  whereupon  many  presumptions  did  arise 
tibat  ColUstoun^t  name  was  oniy  borrawed  upKW  trust,«r^he  Lord^-did  assoilyie 
from  the  translerring,  and  found,  that  the  idisohaiige  did  take  away  the  foresiaid 
beed ;  notwitbstandmg  it  was  :alleffed  for  the  pursuer.  That  CoUistoun  being  now 
dead  and  denuded,  his  asoiignatioiiMaring  an  onerous  cause,,  the  pwsuer's  mm^ 
lation  could  not  be  taken  away  but  HripiOiV€ljvTumio»to  c  Wh^eh  was  har<L 
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167s.    JtUi/  3.    Monsieur  J  am  art.  Frenchman,  against  Henrt  Jossie. 

Ik  the  foresaid  action,  Jamart  against  Jessie,  It  being  alleged  for  the  de^ 
fender,  That  he  ought  to  be  absolved,  because,  by  the  custom  of  Bourdeaux  and 
Act  (^  Parliament  thereof,  whensoever  a  debtor  became  insolvent,  the  greatest 
part  of  his  creditors  entering  into  a  contract  of  p(^cy,  whereby  the  debtor  dis- 

Eones  to  them  his  estate,  it  secures  him  against  all  the  rest  of  the  creditors,  al«> 
eit  they  be  not  consenters,  that  they  can  never  use  either  pwsooal^xecution 
against  him,  nor  pursue  for  any  part  of  his  estate,  but  to  be  divided  amongst 
them  all :  Likeas  the  said  creditors,  who  had  contracted,  did  ccmipear,  by  their 
proctors  for  their  interests,  and  oonccrrred  for  the  defender. 

It  was  REPLIED,  That  albeit  f^  said  cMtomof  Bouvdeaax  might  \m  binding 
against  all  Frenchmen  who  lived  within  the  jurisdiction  of  the  ^Barliament  of 
Bourdeaux,  yet  the  defender  being  a  Scotmnan,  and  after  great  trust  given  him 
in  Bourdeaux,  for  whi<^h  he  subscrSbied  bends,  being  retir^  to  Scodatid,  where 
he  had  means  and  estate,  he  was  liable  in  Scotland^  ooth  aa  to  peivonal  and  real 
execution. 

The  Lords  did  repel  the  defence,  and  foond.  That  if  these  narticiilAr  customs 
should  take  place  and  be  sustahied  here,  or  without  the  jurisdiction  where  they 
were  in  force,  it  would  destroy  all  trust  and  commerce  amongst  merchants,  who 
might  easily  transport  themselves  to  <ydier  places,  after  diey  had  aent  away  th«ir 
stones  and  commodities  for  which  they  had  gotten  trust  upon  their  personal 
bond  and  security. 

Pi^e  267. 


1672.    JTfi/y  18.       SiNCLARE  against  Mr  John  Sinclare. 

Jam&s  Sinclare  ci  RosUa  having  set  to  hss>  elder  brother,  Mr  John,  a  tack  of 
the  lands,  with  a  clause  irritant^^-i-That  if  twa  terms  should  run  to  the  third,  and 
the  tack-dut^  be  unpaid,  the  tack  should  be  null»  and  itahould  be  lawful  to  him 
to  enter  to  the  possession  widiout  a  declarator ;  and  accordingly  he  having  en* 
teited  to  the  possession  without  a  decreet,  thereafter  pursues  a  declarator  of  the 
clause  irritant 

It  was  allec«d.  No  dedarator;  because  Ae  pursuer  having  arrested  the 
whole  dudes,  whereby  the  clause  irritant  nught  have  been  pureed  before  any 
decreet  upon  the  clause  irritant,  and  so  had  incwacitated  the  defender  to  puif^e 
the  same  ;  which  he  was  in  pessimaj/tdetodo^  the  Lords  being  always  in  use  to 
admit  the  defender  to  purge  at  the  bar,  whensoever  die  dedarator  is  heard. 

It  was  replied.  That  any  arrestment  used,  or  possession  obtained  by  the  pur- 
suer, was  after  two  terma  were  run  in  the  third,  and  the  clause  xmmnitted  wnich 
was  lawftil  for  him  to  do,  and  to  enter  to  the  possession,  with  consent  of  the  te- 
nants, without  a  decreet. 

The  Lords  did  sustain  the  dechuator,  and  rqielled  the  defence  in  respect  of 
the  reply* 
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1672.     November  15.    Major  Bigg ar  agrain^/ The  Laird  of  Niddrie. 

In  a  suspension  raised  at  Niddrie's  instance  against  the  Major,  of  a  decreet 
recovered  at  his  instance^  for  payment  of  the  principal  sum  and  annualrents  con- 
tained in  a  bond,  to  which  he  v^as  assigned  by  the  Laird  of  Wolmet,  upon  this 
reason.  That  he  ought  to  have  retention  of  the  annualrents  preceding  the  year 
of  God  1650,  conform  to  the  Act  of  Parliament,  allowing  retention  of  annual- 
rents  in  anno  1645  : — 

It  was  ANSWERED,  That  the  Act  of  Parliament  was  conditional,  in  case  of  pay- 
ment of  the  annualrents  punctually  every  year,  whereas  the  suspender  had  been 
deficient  for  many  years. 

It  was  REPLIED,  That  the  bond  and  decreet  being  conditional, — until  the  con- 
dition was  purified,  the  suspender  was^  not  bound  to  make  payment  i^^viz.  The 
delivery  of  a  letter  of  Slains  for  the  mutilation  of  Wolmet. 

It  was  DUPLiED,  That  the  Act  of  Parliament  was  general  and  without  dis- 
tinction, and  allowing  retentiidn  only  where  annualrents  were  duly  paid. 

The  Lords  did  find  the  reasons  relevant ;  and  that  the  Act  of  Parliament 
could  only  be  interpreted  to  be  of  debita  pura,  where  nothing  impeded  pay- 
ment But,  as  to  conditional  obligations  suspending  payment,  it  could  not  be 
the  meaning  of  the  Parliament  that  the  debtor  shoula  not  have  retention  until 
the  fulfilling  of  the  condition,  at  which  time  the  debt  became  simple,  and  the 
debt  was  payable^  the  debtor  not  being  in  mora  till  that  time. 
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IG72.   November  15.     Edward  Ruthven,  Son  to  the  Lord  Forrester,  against 

The  Creditors  of  The  Earl  of  Bramford. 

There  being  a  bill  given  in,  in  name  of  the  said  Edward,  making  mention, 
that,  by  an  Act  of  the  last  session  of  Parliament,  it  was  ordained  that  bis  name 
should  be  inserted  in  the  decreets  to  be  extracted,  which  were  obtained  before  the 
Lords  of  Session,  at  the  instance  of  the  Countess  of  Bramford  and  the  Lord 
and  Lady  Forresters,  against  the  Earl  of  Callender  and  Others. 

It  was  alleged  for  the  creditors  of.  the  Earl  of  Bramford,  as  likewise  for  tlie 
creditors  of  the  Lord  Forrester,  That  that  Act  of  Parliament  being  only  given 
in  relation  to  a  reduction  of  the  Countess  of  Bram&frd's  right,  by  virtue  of  a 
contract  betwixt  her  and  the  Lady  Forrester,  as  halving  right  to  the  E^l  of 
Bramford's  debts,  to  which  there  was  no  person  interested  called  but  the  said 
Countess ; — ^it  could  be  no  warrant  for  extracting  decreets  in  his  name,  in  pre- 
judice of  any  other  person;  and  so  fell  under  the  Act  saivojure  ;  and  could  not 
prejudge  the  creditors  of  Bramford,  or  the  Lord  Forrester,  who  had  contracted 
with  them  in  contemplation  of  his  lady's  right  by  the  Act  of  Restitution. 

It  was  REPLIED,  That  special  Acts  of  Parliament,  restoring  against  forefault* 
ures,  can  never  be  questioned  by  any  person,  upon  pretence  that  they  were  not 
cited,  neither  can  they  fall  under  the  Act  salvo  jure ;  as  hath  been  found  for- 
merly  by  the  Lords,  in  the  cases  of  the  Earl  of  Rothess,  and  of  Johyi  Stewart 
of  Coldinghame.    And  albeit  the  said  decreets  were  against  the  law  for  the 
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time,  or  informal,  yet  the  Lords  of  Session  are  nowise  competeirt  judges^  there 
bdng  none  that  have  authority  to  cognosce  upon  them  but  a  Parliament. 

The  Lords  having  considered  the  Act  ot  Parliament,  that  it  was  clear  and 
positive  that  the  petitioner's  name  should  be  inserted  in  ail  their  decreets,  as  to 
which  they  were  not  in  casu  dubio^  that  needed  interpretation^  they  did  ordain 
that  decreet  to  be  so  extracted.  But,  how  far  the  same  might  import  in  law, 
and  prejudge  the  lawful  creditors  of  the  Earl  of  Bramford,  or  the  Lord  Forres- 
ter, they  declared  they  would  not  meddle  hoc  loco :  but,  that,  by  their  ordi- 
nance, they  intended  no  more  but  that  the  simple  name  of  the  petitioner  should 
be  inserted,  in  obedience  to  the  Act  of  Parliament  requiring  the  same;  and  that 
notwithstanding  the  Act  of  Parliament  was  not  of  the  nature  of  an  assignation 
to  a  depending  process,  quo  casu,  if  the  defender  could  allege  nothing  against 
the  assignee's  right,  the  Lords  never  refuse  to  grant  extracts  in  his  name ; 
whereas,  in  this  case,  the  Act  of  Parliament  did  not  rescind  the  prior  act  of  re- 
stitution in  favours  of  the  representatives  of  the  Earl  of  Bramford,  or  de- 
clared that  the  petitioner  had  a  better  right ;  which  was  impossible  in  law ;  but 
only  ordained  his  name  to  be  inserted  in  all  decreets,  albeit  recovered  at  the  in- 
stance of  other  parties ;  which  is  against  all  law  and  custom. 
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167s.    November  15.     Alexander  Baillie  against  George  Mitchell. 

In  a  reduction  of  a  bond  of  600  merks,  granted  by  the  said  Alexander  to 
William  Reid,  merchant,  and  assigned  by  him  to  George  Mitchell,  upon  the 
reason.  That  the  bond  was  granted  for  an  apprentice-fee,  as  mav  appear  by  the 
bond  and  indentures  being  both  of  one  date  and  written  and.  subscribed  by 
that  same  writer  and  witnesses.  But  so  it  is,  that  William  Reid  was  so  far  from 
educating  his  apprentice  in  the  trade  of  merchandizing,  conform  to  the  inden- 
ture, that  he  himself  became  bankrupt  within  a  few  months,  and  the  apprentice 
forced  to  leave  him ;  and,  therefore,  the  bond  was  null,  as  being  causa  data 
causa  non  secuta. 

It  was  replied.  That  the  bond  bearing  borrowed  money,  the  defender  was 
in  bona  fide  to  take  assignation  thereto,  for  an  onerous  cause,  being  a  just  credi- 
tor ;  so  that  the  reason  of  reduction  could  not  militate  against  him^  but  only 
against  the  cedent. 

It  was  DUPLiEO,  That  the  indenture  and  bond  being  in  effect  as  one  deed, 
and  being  known  to  the  defender  before  he  obtained  the  assignation,  which  was 
granted  after  the  cedent  was  known  to  be  bankrupt,  the  reason  ought  to  mili- 
tate against  the  assignee  as  well  as  the  cedent. 

'  The  Lords  having  debated  amongst  themselves,  if  it  was  sufficient  that  the 
assignee  did  know  the  cause  of  the  bond  to  have  been  for  an  apprentice-fee*  did 
not  give  their  interlocutor  upon  that  singly,  but  found.  That  his  knowledge, 
avid  the  receipt  of  the  assignation,  when  he  knew  the  cedent  to  be  bankrupt, 
veas  relevant  against  him,  as  well  as  the  eeklent,  to  be  proven  by  his. oath*  But 
as  t(y  the  first  point,-^-4f  the  naked  knowledge  of  the  cause  of  the  bond  should 

E lit  him  in  thett  safpe;oondition  .with  the  cedent?,  it  seems  thatth^  point  would 
ave  been  more  difficult ;  for  the  debtor,  granting  a  bond  for  borrowed  moni&y^ 
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psLyable  at  a  tenoy  for  an  apprenttce-ifee,  is  for  a  just  cause ;  and  aav  person^  lor 
an  onerous,  cause,  (albeit  he  knew  that  to  be  the  cause,)  mi^t  law&lly  take  aa 
aasiCTation  tbereto ;  after  which,  the  superreniency  of  the  cedent's  oecoming 
bankrupt,  ought  not  to  prgudge  the  assignee.  And,  oa  the  other  part, — ^it  be- 
inff  known  to  an  assignee,  that  a  bond  for  borrowed  money,  for  penbrmance  of 
a  deed  which  had  tractnm  Juturi  temporiSj  it  was  sufficient  to  put  the  assignee 
in  mala  fide  to  distress  the  debtor,  when  that  bond  was  granted  cauM  data 
causa  non  secuta.  Yet.it  seems,  that,  in  point  of  law,  the  assignee  could  not  be 
suspended  upon  that  ground ;  seeing  the  money  mieht  have  been  uplifted  and 
disposed  of  by  the  cedent  before  tl^  outrjunning  of  the  apprenticeship ;  andg 
therefore,  might  have  beea  assigned.    But  na  interlocutor  was  given  thereupon. 
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1672.    Nwemher  16.    James  Davie  against  Davi]>  Kennowat. 

Davie  being  charged  upon  his  bond,  for  payment  of  debt  due  by  James  Cas- 
sils  to  Kennoway,  in  respect  he  had  not  imprisoned  him  in  the  tolbooth  of  Lin- 
lithgow, upon  the  24th  of  February  thereafter,  conform  to  his  bond  for  that 
effect,  did  suspend,  upon  that  reason, — ^That  he  had  fulfilled  the  condition,  by 
entering  the  said  James  Cassils,  prisoner  in  the  tolbooth,  within  two  days  there- 
after. 

It  was  answered.  That  the  bond  being  peremptory  as  to  that  day,  the  failure 
coidd  not  be  purged  by  any  posterior  performance. 

The  Lords  did  £nd.  That  the  peiformaiiiee  was  sufficient  to  purge  the  failure ; 
unless  the chai^gerw5uld  allege  that. he.  was  pr^^ed  and  oamnified,  or  diat 
Cassils  was  in  a  worse  oondittoiK  the  dayrofhisc  imprisonment  than  he.  was  the 
precise  day  eontained  in  the  bond ;  for  the.  a^ection  of  a  special  day  tot  bonds, 
can  only  reeolve  in  damage  and  intenest,  whece  the  &ct  itself  is  truly  dane  and 
perforawed. 
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1^.    November  16.     DuiniAS  and  Others  against  The  Magistbates  of 

Edinburgh. 

Thb  MagistcsAes  ci  Edinburgh,  being  pursued  for  payment  of  a  debt  due  to 
Dundas,  and  some  others  of  the  creditors  of  Whjrtbead  of  Park,  upon  that 
ground,— That  Park,  being  imprisoned  in  the  tolbooth  of  the  Cancmgate^  finr 
civil  debt,  and  arrested  at  uie  pursuer's  instance ;  notwiUistanding,  he  was  suf- 
fered to  escape,  by  the  n^^hgence  of  the  jailer  or  insufficiency  of  the  prison  :•«• 

It  was  ALUSGEDt  That  the  way  of  the  escape  beinff  by  a  &xsie  key  to  tbe  beUU 
house  door,  and  carrying  of  a  rope  to  die  top  of  uie  belUhouse,  whereby  the 

Srisoner  did  oome  out  at  a  window^  the  jailer  nor  magistrates  could  aot  be  iiiH 
le  for  the  debt^  because  it  was  casus  nnprovisuSf.  and  sncb-4M  bo  pmdent  penoQ 
could  foMseer  them  never  hairing  oc^ed  <2iat  way  any  prisoner  iti .  tbtiMi; 
times. 


14^ 
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It  "vvas  SEPLiEB,  That  it  bdiig  confeased  there  were  ropes  ctrried  into  the  tol* 
booths  by  irUofe  the  priaoner.  escaped,  and  that  the  window  of  the  beU-house 
was  open, .  out  of  which  it  was  easy  for  any  person  to  go  down  to  the  roofe  of 
houses  built  underneath,  against  which  the  magistrates  had  provided  since,  by 
putting  in  of  iron  stauncheons  in  the  windows :  As  likewise,  that  a  woman  be- 
ing prisoner  for  a  crime,  did  make  her  escape  that  way,  albeit  she  was  bruised 
in  the  attempt,  because  she  did  it  without  the  help  oi  any  ropes ;  which  occaf- 
sion  should  have  made  the  magistrates  guard  against  all  such  attempts. 

The  Lords  did  ordain  some  of  their  number  to  visit  the  way  of  the  escape.— 
Upon  their  report,  did  assoilyie  the  jailer,  as  not  being  intrusted  with  the  key 
af.the^beU-faouse.  As  likewise,  the  magistrates,  in  respect  there  wbs  never  any 
attempt  but  that  one  wherein  the  prisoner  su£Ebred  so  mux:h :  Which,  as  to  the 
magistrates,  was  hard,  they  being  forewamedt  and  not^  having  secured  from 
any  further  attempt,  as  they  have  now  done. 
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1672.    November  26.     Henry  Bardiner  of  Citltmiln  against  William  Coh* 

ziAR  of  Halcboft. 


I^NBY.Bardiner;havii^  a  feu  <^  the  Miln  of  Cults,  widi  the  astricted  muL 
tures  of  all  grindable  corns,  whereupon  he  was  infeft^  and  confirmed  by  the  sup 
pcricr,  and. did: obtain  deiopeet  against  Colziar ;  who  did  sltspenb,  upon  this  rea- 
son'j-i^Tfaat  he  could  Bi^  be  liable  for  the  multures  of  any  bear  not  tholing  fire 
and  w«ter,  beosABse  he  stood  infefl  ia  the  lands  of  Halcroft,  free  of  all  restricr 
tion  {  which  were  feued  Iw^  before  any  infeftment  or.  confirmation  granted  to 
the  chacger,  of  ail  gsindable  corna  i  and  had  never  been  in  use  of  paying  any 
^  iiiulturm,rbut:of  oats  and,bear,  which  were  ground  for  the  suspender's  use }  but 
flever  for. any  bear  sold.to  a  merchant. 

It  was  ANSWERED,  That  the  charger  standing  infeft  in  the  miln,  with  the 
astricted. multinres  of  all  griudable  corns.;,  and  being  confirmed,  and  having 
aett  of  thirlage,  and  decreet /conform,  the  suspender,  by  payment  of  multure  for 
Iris  oats,  inust'be:liaUe  for  alU  other  grindable  corns,  seeing  his  possession  of  a 

E art  gives  hini  ^igbt  to  the  whole :  as  was  found-  by  a  decision  betwixt  the 
Mid  of  WaogbtoB  and.Foi6rd,  in  anno  169S  ;-^whereby  it  was  expressly  found, 
That  omnia  grana  crescentia,  being  thirled,  albeit  the  feuar  of  the  miln  had  not 
been  in  possession  of  the  multui/es  of  all  corns  growing  by  the  space  of  40 
years ;  it  being  sufficient  that,  by  virtue  of  the  astriction,  they  had  been  in  pos- 
session of  a  part. 

The  Lords,  notwithstanding,  did  find  the  reason  relevant  to  assoilyie  from  the 
multures  of  bear  sold  to  merchants,  or  not  tholing  fire  and  water ;  in  respect 
that  the  defender's  authors  were  infeft  by  the  Abbots  of  Culross,  without  any 
reattietion  to  the :  miln  of  Cults,  long  before  the  Abbots'  confirmation  of  the 
chBHer  granted  to .  the  charger's  authors,  bearing  all  grindable  corns : — and 
£nHid;  «That.the«ct8>of  .thirbge  or  decreets  could  not  infor  payment  of  the  mul- 
tore  for. 9ucb  beat  as.  was  soldi  unless  that  either  the  heritor  had  consented  there* 
tt>^  w-made/^  payment  cxf  the  nraltures  of  bear,  in  obedience  of  the  said  acts  or 
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decreets  ;  without  which  the  superior  and  vassal  could  not  collude  to  bring  so 
grievous  a  servitude  upon  him,  not  being  obliged  thereto  by  his  own  infefiment. 
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1672.     November  29.     Sie  John  Young  of  Lennie  against  Isaac   Brand^ 

Baxter. 

William  Young,  tenant  to  Sir  John  Smith,  being  decerned,  before  the  com* 
missaries  of  Edinburgh,  to  make  payment  of  the  price  of  28  bolls  of  wheats 
did  suspend  upon  double  poindinfi^ ; — wherein  Sir  John  Young  of  Lennie  was 
called,  who  alleged.  That  he  ougnt  to  be  preferred ;  because  be  was  infeft  up 
on  a  comprising  of  the  lands,  led  against  Sir  John  Smitb,  whereby  he  had  rigm 
to  the  year's  duty  due  by  the  tenants. 

It  was  ALLEGED  for  Isaac  Brand,  That  he  having  bought  the  said  wheat,  and 
the  tenant  having  become  debtor,  by  his  promise,  for  delivery  of  the  bolls» 
whereupon  he  having  recovered  decreet,  the  tenant  must  be  liable  to  him,  being 
bound,  as  said  is. 

It  was  answered  for  the  tenant,  That  he  ought  only  to  be  found  liable  in 
single  payment  to  the  person  having  best  right ;  and  as  for  his  voluntarily  be- 
coming debtor  by  promise,  it  was  only  proven  by  witnesses  against  law ;  where- 
upon he  had  reduction  depending. 

It  was  replied,  That  the  said  promise  being  accessory  to  a  merdiant's  bar- 
gain, which,  of  its  own  nature,  was  probable  by  witnesses,  the  accessory  pro- 
mise, being  a  part  of  that  same  bargain,  was  probable  in  that  same  manner ;  as 
was  lately  found  in  the  case  of  the  hiring  of  a  workman,  for  his  wages,  by  the 
servant  of  him  who  was  to  employ  him  ;  so' that,  as,  in  tooatio  et  conduction  the 
obligation  was  found  probable  by  witnesses,  it  ought  to  be  so  found  here  in  the 
case  of  emptio  et  venditio,  where  it  was  pactum  incontinettti  adjectu$fn^  and  not 
nvda  emissio  verborum. 

The  Lords  did  sustain  the  reason  of  reduction,  and  found  the  promise  only 
probable  scripto  vel  juramento  ;  the  emption  and  vendition  not  being  betwixt 
the  tenant  and  Isaac  Brand,  but  betwixt  him  and  his  maaHer ;  and,  albeit  that 
he  should  confess  that  he  had  promised  f 0  deliver  tlie  victual,  yet,  before  the 
delivery,  Sir  John  Young,  as  having  best  right,  ought  to  be  answer^  and  obey* 
ed,  and  the  tenant  freed  from  double  payment. 
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1672.     December  4.  Harlaw  against  Home. 

In  the  forementioned  action  betwixt  Harlaw  and  Home,  wherein  the  execu- 
tor-creditor was  only  found  liable  to  assign,  and  not  to  do  diligence,  there  being 
a  count  and  reckoning  betwixt  the  curator  and  the  pursuer ; — ^it  was  aixbgep 
for  the  curator.  That  he  ought  to  have  allowance  out  of  the  first  end  of  his  in- 
tromission of  the  sum  of  4^700,  paid  in  tocher  with  Agnes  Harlaw,  who  wa3  one 
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of  the  four  children,  and  so  had  right  to  a  fourth  part  of  the  whole  moveable 
estate  due  to  her  and  the  rest 

It  was  REPLIED,  That  the  pursuer,  Andrew  Harlaw,  pursuing  as  sole  executor 
to  Thomas  Harlaw,  upon  two  bonds  granted  by  the  curator  to  him  proprio  no- 
mne,  any  payment  of  tocher  to  Agnes  Harlaw  cannot  exoner  him. 

It  was  ANSWERED  for  the  curator.  That  any  bond  granted  by  him  to  Thomas, 
being  only  for  his  intromission  with  money  and  goods,  which  belonged  equally 
to  four  children,  he  could  not  be  liable  to  Thomas  but  for  his  proportion 
thereof,  if  it  should  amount  to  the  bonds  which  is  the  ground  of  the  pursuit. 

The  Lords,  having  ordained  the  conjunct  curator  with  Afleck  to  be  examined 
upon  the  value  of  the  estate ;  who  deponed.  That  by  the  death  of  the  father, 
there  fell  to  the  children  above  7OOO  merks,  so  that  Thomas's  proportion  did 
amount  near  to  the  whole  sums  contained  in  the  bonds :  Notwithstanding  where- 
of, they  did  ordain.  That  Harlaw  should  prove  the  whole  value  of  the  defunct's 
estate,  and  that  Thomas's  proportion  was  no  less  than  the  sums  contained  in  the 
bond.  Which  was  hard ;  seeing  that  a  curator  intromitting,  and  being  major, 
sciens  et  prudenSy  it  cannot  be  presumed  that  he  would  have  granted  a  bond  to 
any  of  the  children,  unless  he  had  been  their  debtor  in  so  much ;  and  that,  atler 
twenty  years,  to  ordain  children  to  prove  the  value  of  their  own  estate,  against 
their  own  curator,  who  had  acknowledged  and  given  bond  without  any  re- 
striction or  provision,  it  was  not  to  be  expected  it  was  consisting  in  their 
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1672.    December  13.    Mr  James  Murray  against  Robert  French  of  French- 

LAND. 

Robert  French,  being  pursued  for  pavment  of  the  whole  debt  contained  in 
a  bond  granted  to  Murray,  as  having  detoTced  the  messenger  in  the  execution 
of  his  caption  against  the  debtor; — ^it  was  alleged, — by  the  Acts  of  Parliament 
1587  and  1592,  it  was  statuted.  That  deforcers  of  messengers  shall  escheat  their 
whole  moveables,  the  one  h^lf  to  the  King  and  the  other  to  the  party  wronged ; 
so  that  this  being  a  penal  action,  and  the  punishment  expressly  determined  by 
law,  there  is  no  power  left  to  the  Judges  to  extend  the  same.  2do.  The  Acts  of 
Parliament  allowing  that  deforcers  may  be  either  civilly  or  criminally  pursued, 
una  electa  non  recurritur  ad  aliam  ;  but  so  it  is  that  the  defender  was  pursued 
criminally  before  the  justice  for  the  same  fault. 

It  was  REPLIED,  to  the  first f  That  the  Acts  of  Parliament  do  only  add  a  fur- 
ther pain  than  what  is  done  by  the  common  law ;  and  that  defenders,  before 
these  Acts  of  Parliament,  being  liable  to  the  whole  debt  for  deterring  of  defor- 
cers, the  escheat  of  their  moveables  was  statuted  to  belong  to  the  King,  and 
the  creditor  who  suffered  thereby ;  and  hath  been  so  determined  by  the  Xords, 
25th  July  1633,  Mitchell  against  Barclay. — It  was  replied,  to  the  second.  That 
albeit  the  deforcer  was  pursued  criminally  before  the  justice  for  his  violence  and 
breach  of  the  peace,  yet  that  hindereth  not  the  pursuer  to  intent  a  civil  process 
for  his  damage  and  loss,  both  these  actions  being  consistent,  and  for  divers 
causes ;  and  the  law  doth  not  allow  to  recur  where  two  actions  are  compe* 
tent,-^-only  where  they  are  for  one  and  the  same  cause,  and  where  pinguior 
actio  electa,  alia  extingmtiar. 

Pppp 
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The  Lords  did  repel  the  defences }  notwithstanding  that  the  Acts  of  Parlia- 
ment bear  that  the  creditor,  quoad  the  debt  whereof  he  is  frustrated^  should 
be  first  satisfied  before  the  fisk  can  have  any  right ;  but  statutes  nothing  for 
payment  of  the  debt  by  the  deforcer  \  as  to  which  the  debtor  himself  is  still  lia- 
ble. But,  in  respect  of  the  foresaid  practick,  and  that  if  the  libel  had  been  ex- 
pressly founded  upon  damage  and  interest,  undoubtedly  it  would  have  been  sus- 
tained upon  that  ground  ;  and,  therefore,  they  fouod  the  defender  liable  for  the 
debt :  seeing,  otherwise,  the  creditor  might  be  altogether  frustrated,  the  debtor 
being  freed  from  the  caption,  and  so  in  a  capacity  to  go  away ;  and  the  defor- 
cer might  be  a  man  of  no  fortune,  and  his  moveables  inconsiderable. 
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1672.    December  13.    The  Lady  Milntoun  against  The  Laird  of  Milntoun. 

In  the  reprobator,  pursued  at  the  Laird  of  Milntoun's  instance  against  theLady, 
for  corrupting  of  the  witnesses  who  had  deponed  in  a  process  of  divorcement^ 
wherein  she  had  obtained  decreet  before  the  commissary  against  her  husband ; — 
it  was  craved  for  the  lady,  by  a  bill.  That  she  might  have  diligence  for  citing  of 
witnesses  to  prove  that  the  Laird  himself  had  corrupted  those  witnesses ;  which, 
being  proven,  will  incapacitate  him  to  pursue  this  action  of  reprobator  against 
her. 

It  was  ANSWERED,  That  the  desire  of  the  petition  could  not  be  granted ;  be- 
cause the  Lady,  having  obtained  decreet  upon  the  depositions  of  the  same  wit- 
nesses, unless  she  would  renounce  the  benefit  thereof,  she  could  not  pursue  a  re- 
probator before  the  Lords  against  the  Laird  of  Milntoun ;  for  they  are  only 
pursued  before  the  Lords  ad  civilem  effectum^  to  take  away  decreets  which  are 
only  founded  upon  the  depositions  of  these  witnesses. 

The  Lords  refused  to  grant  the  desire  of  the  bill ;  and  found.  That  the  Lady, 
craving  the  same  only  ad  "vindictam,  and,  notwithstanding,  pursuing  her  interest 
upon  the  said  decreet,  which  she  would  not  renounce,  could  only  pursue  the  re* 
probator  before  the  justice. 
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1,672.    December  I7.     The  Earl  of  Marshall  and  Lord  Arbuthnot  against 

Barclay  of  JoHNSTOUN. 

Arbuthnot,  as  assignee,  by  the  Earl  of  Marshall,  in  and  to  a  bond  of  6500 
merks,  granted  to  the  deceased  Earl  of  Marshall  by  Barclay,  bearing,  that  it  was 
for  a  part  of  the  price  of  the  lands  of  Cletton,  disponed  in  feu,-rhaving  charged 
Barclay  for  payment,  he  did  suspend  upon  this  reason.  That,  by  a  posterior  con* 
tract  of  wadset  of  these  same  lands,  wherein  the  first  right  of  feu  was  resigned, 
— it  was  declared.  That  the  whole  sums  of  money  due  as  the  price  of  the  said 
lands  were  satisfied  and  paid ;  and,  therefore,  the  bond  being  granted  for  that 
same  cause,  must  of  necessity  be  interpreted  to  be  paid,  and  should  have  been 
delivered  back  to  the  suspender :  which  likewise  may  be  evinced,  in  so  far  as  the 
Earl  did  ^ay  the  ^00  merks  more  Uian  the  6000  contained  in  the  bond. 
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It  wasi  ANSWSiUESR,  That  it  being  ordipaiy,  when  lands,  were  disponed,  to  grant 
the  receipt  of  the  price,  and  bonds  are  granted  for  the  .same,  any  declaration  by 
way  of  narrative^  in  a  subsequent  contract^  will  not  import  payment  pf  the  bond;, 
unless  it  had  been  retired ;  it  being  usual,  upon  receipt  of  bonds  as  the  price  of 
landsi  to  grant  discharge  of  the  price,  and  receipt  of  the  money  in  dispositions. 

The  Lords  did.  find,  That  the  bond  not  being  retired,  the  narrative  of  the 
wadset,  bearing  payment  of  the  sums,  could  not  prove  payment  of  the  bond,  un* 
less  the  suspender  would  prove  otherwise,  that  really  he  paid  the  money,  or  did 
otherwise  satisfy  the  bona^  especially  considering  that  the  suspender  was  known 
to  be  a  very  exact  man,  and  would  not  have  omitted  to  have  retired  the  bond. 
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1672.    December  19-     The  Laziuds  of  Collodin  and  Inches  against  The 

Town  of  Inverness. 

In  it  declarator  of  freedom  from  private  stents  and  taxations,  imposed  for 
the  private  use  of  the  town  of  Inverness,  pursued  at  the  instance  of  Collodin, 
Xncpes,.  and  some  others,  who  held  their  several  lands  feu  of  the  town,  for  pay* 
ment.of  a  feurduty  pro  onmi  alio  onere,  so  that  they  coiild  be  liable  to  no  impo* 
sitions  but  such. as  were  ordau^ed  by  public  authonty,  and.  to  which  other  heri- 
tors Were  liable,  who  held  their  lands  feu  of  the  King,  or  mj  other  superior : 

It  was  iXLEOBD  for  the  Town,  That  no  such  dech^ator  could  be  sustained: 
IsU  Because  the  pursu£ra'  feu^charters  were  of  .a  diflferent  nature  from  ordinary 
feus,  who  held  of  other  superiors,  in  so  &r<  as.th^  were  granted  to  the  several 
feuars  upon  express  condition  that  they  should  be  actual  burgesses  and  residenters 
within  ^e  town,  secluding  their  wives  and  lieirfr-female ;  which  qualifications 
did  necessarily  imply  that  they  should  be  liable  to  all  imnositiDns  for  the  private 
use  of  die  town,  as  well  as.  all  other  burgesses^  kd.  Tne.jiaid  feu-lands,  by  a 
charter  of  confirmation  in  anno  1^91  >  weije  .united  and  incorporated  with  the 
burgh,  to  be  holden  of  the  King,  reddendo  a  feu-duty  etjirmas  burgales  ;  and  so 
were  liable  to  contribute  as  a  part  of  the  liargb, .  as  all  other  tenants  within 
burgh  :  likeas,  in  the  town  of  Aberdeen  and  several  others,  the  feuars  of  their 
salmon -fishings  have  been  constantly  in  use  to  be  stented  with  the  rest  of  the 
burgesses,  id*  These  two  lands,  being  part  oi  the  Forrestry  of  Dracas,  which 
was  mortified  by  the  King  to  the  town  at  their  first  erection,  to  be  disponed  to 
their  harasses,,  only  as  said  is,  and  were  accordingly  set  in  feu  by  tne  town, 
not  for  any  just  price  paid  by  the  feuars,-*they  are  not  in  the  condition  of  feus 
acGuired  by  burghs  after  their  erection,  which  remain  to  be  parts  of  the  shire, 
and  liable  with  them  to  the  public  burdens ;  but,  on  the  contrary,  the  pursuers 
have  been  constantly  in  use  to  be  stented  with  the  inhabitants  of  the  burgh,  not 
only  for  taxations  imposed  by  public  authority,  but  for  other  necessary  stents 
for  the  use  of  the  burgh.  4M.  This  case  is  res  hactenus  judicata,  in  so  far  as 
all  the  grounds  of  the  declarator  being  alleged  in  a  process  at  CoUodin's  in- 
stance, there  is  decreet  given  against  him,  finding  him  liable  as  the  rest  of  the 
burgesses. 

It  was  REPLIED,  to  the  ^rst  and  second.  That  the  charter  of  confirmation,^ 
whereupon  the  defence  was  founded,  was  opponed,  which  bears  only  a  umon 
of  the  teu-lands  with  the  burgh  of  Inverness,  as  is  usual  in  all  feu-lands  acquir. 


668  GOSFORD.  167«. 

ed  by  burghs  royal,  that  one  seasine  might  serve  for  all :  and  the  said  charterj 
bearing,  in  the  reddendo^  not  oiily^rmasburgaleSt  but  likewise  a  special  feu-duty, 
it  necessarily  follows  that  the  feuJands  remained  distinct  in  their  own  nature 
from  the  tenements  and  lands  which  hold  in  tibero  burgagio  ;  and,  therefore, 
the  pursuer's  feus  being  granted  for  a  special  feu-duty  pro  omni  alio  onere^  in 
l^w  they  are  presumed  for  all  other  burdens  payable  to  the  town  as  superior : 
and  the  condition  and  qualification  of  the  charter  of  confirmation  alleged  up- 
on, being  inserted  in  the  town's  charter  only,  cannot  militate  against  the  feuars, 
who  were  in  bonajide  to  acquire  their  feus  for  payment  of  a  feu-duty  pro  omm 
alio  onerCf  whereby  they  were  secured  in  law  from  all  other  burdens  due  to  the 
superior  but  the  payment  of  the  feu -duty  only.  And,  as  to  that  pretence,  that 
the  feus  are  granted  upon  express  condition  that  they  should  be  burgesses  and 
actual  residenters,— the  same  is  of  no  weight ;  seeing  that  was  done  only  to  pre* 
vent  that  clanned  persons,  and  gentlemen,  who  were  neighbours  and  of  great 
power,  should  not,  by  conquest  or  succession,  acquire  the  right  of  the  said  feus. 
—It  was  REPLIED,  to  the  tkirdf  That  the  pursuers  were  not  obliged  to  know 
which  way  their  lands  did  first  belong  to  the  burgh,  whether  by  conquest  or 
mortification  ;  but,  as  was  lately  decided  in  the  case  of  John  Boswall  against 
the  Town  of  Kirkaldie,  and  as  is  observed  by  the  feuars  who  hold  of  the  town 
of  Edinburgh,  and  several  other  burgesses,  they  are  never  stented  with  the  bur* 
gesses  to  contribute  for  burdens  imposed  for  the  private  use  of  the  burgh  :  nei- 
ther can  the  use  of  payment  of  private  stent  be  alleged,  which  being  inconsider- 
able, and  never  complained  of,  cannot  infer  a  perpetual  servitude  upon  them^ 
when  their  exactions  are  now  become  exorbitant,  and  so  great  that  they  exceed 
the  full  rent  of  the  lands. — To  the  Jburth,  That  the  decreet  against  Colfodin  was 
upon  consent ;  and  was  res  inter  aUos  acta^  as  to  the  rest  of  the  pursuers  besides 
Coliodin,  who  were  neither  called  nor  compeared  in  that  process. 

The  Lords  did  sustain  the  defences,  and  assoilyied  from  the  declarator,  the 
town  proving  their  constant  possession  of  stenting  the  feuars  past  memory,  and 
assigned  a  day  to  prove ;  as  likewise  to  the  pursuers  to  prove  their  freedoms 
and  interruptions ; — being  moved  especially  upon  these  considerations,  that  the 
forest  of  Dracas  did  of  old  belong  to  the  town  as  a  part  of  their  first  lerection, 
being  then  the  King's  property,  and  was  never  conquest  by  them  from  any  sub- 
ject :  and  that  the  lands  in  question  were  first  given  out  in  feu  for  no  just  price 
or  sums  of  money  paid  by  their  vassals,  but  were  given  to  them  as  burgesses  and 
actual  residenters,  and  accordingly  had  been  in  constant  use  to  be  taxed  by  the 
town's  tax-masters ;  neither  were  they  ever  taxed  with  other  heritors  of  the 
shire  for  impositions  laid  on  by  King  or  Parliament ;  and  that,  notwithstanding 
the  feuars,  or  their  singular  successors,  did  enter  by  charters  granted  by  the 
magistrates  as  superiors,  to  be  holden  of  them,  and  not  as  heritors  of  tenements, 
who  are  entered  by  the  bailie,  ratione  officii^  to  hold  of  the  King  in  Ubero  bur* 
gagio.  Page  294* 


1672.     December  20.     George  Logan  of  Burncastle  against  Mr  William 

KiNTORE,  Advocate. 

In  an  action,  pursued  at  George  Logan's  instance,  against  Mr  William,  for 
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payment  of  8000  merks»  it  was  alleged  for  the  defender,  That  he  ought  to 
nave  conipensation  for  the  like  sum,  in  so  far  as  he  had  right  to  a  bond,  where- 
in the  pursuer's  goodsire  was  cautioner ;  for  instructing  whereof,  he  produced  a 
decreet  of  registration,  obtained  before  the  Sheriff  of  Edinburgh. 

It  was  REPLIED,  That  the  decreet  being  given  against  the  principal,  who  was 
only  called  in  that  process,  it  cannot  verify  the  debt  against  the  pursuer,  as  re- 
presenting his  goodsire,  who  was  not  called,  unless  the  principal  bond  were  pro- 
duced ;  seeing,  as  to  the  alleged  cautioner,  it  was  res  inter  alios  acta  ;  and  the 
decreet  being  but  the  assertion  of  the  clerk,  cannot  verify  a  debt  more  than  an 
extract  of  a  registrate  bond  after  the  death  of  the  granter,  or  of  a  transumpt  to 
make  faith  against  a  party  not  cited  to  cdmpear. 

It  was  DUPLIED,  The  decreet  of  registration  of  a  bond,  whereof  the  principal 
was  given  in  to  be  the  warrant  of  the  decreet,  must  be  sufficient  to  verify  the 
debt  against  the  cautioner,  unless  there  were  an  improbation  of  the  principal 
bond  depending. 

The  Lords  did  repel  the  defence  of  compensation,  founded  as  said  is  \  and 
found.  That,  unless  the  cautioner  or  his  representatives  had  been  called  in  the 
action  of  registration,  as  well  as  the  heirs  of  the  principal,  the  decreet  of  registra- 
tion could  be  no  ground  of  a  pursuit  against  them  ;  especially  seeing  there  had 
never  been  any  action  intented  against  the  cautioner  or  his  representatives  for 
the  space  of  fifty  years* 
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1673.    January  2.    David  Hat  against  Mr  John  Belshes. 

In  an  exhibition  at  the  said  David  Hay's  instance,  as  apparent  heir  to  Sir 
Alexander  Belshes  of  Tofts,  for  inspection  of  the  said  writs  ad  deliberandum^ — 
it  was  alleged  for  the  defender.  That  he  had  right  to  the  said  lands  by  adjudi- 
cation, which  had  proceeded  upon  the  renunciation  of  the  pursuer's  mother, 
who  was  the  next  apparent  heir,  whereof  the  legal  was  long  since  expired  ;  so 
that  his  right,  being  a  legal  diligence,  he  was  not  obliged  to  exhibit  the  same  ; 
unless  the  pursuer  would  serve  himself  heir,  and  thereby  be  liable  to  the  debt 
for  which  diligence  was  done. 

The  Lords  sustained  the  defence,  and  found.  That  creditors,  such  as  cora« 
prisers  and  adjudgers,  who  had  acquired  real  rights  by  legal  diligence,  were  not 
obliged  to  exhibit  the  same  to  the  apparent  heir  of  the  debtor. 

Thereafter  it  was  alleged,  by  way  of  reply  for  the  pursuer.  That  he  offered 
to  prove,  by  the  defender's  own  oath,  that  tne  debt  which  was  the  ground  of  the 
adjudication  was  satisfied  and  discharged,  and  so  could  be  no  ground  of  the  de- 
fence. 

It  was  ANSWERED,  That  the  allegeance  of  payment  could  not  be  proponed  by 
an  apparent  heir  in  an  exhibition  ad  deliberandum,  against  a  singular  successor ; 
but  the  pursuer  ought  to  be  served  heir,  and  pursue  a  declarator  of  reduction  of 
the  adjudication  upon  that  ground. 

The  Lords,  considering  that  exhibitions  ad  deliberandum  were  most  favour- 
able, and  it  being  referred  to  the  defender's  oath  that  there  was  a  dischi^ge  of 
the  debt  for  which  the  land  was  adjudged,  they  did  sustain  the  pursuit,  in  re- 
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spect  of  the  answer  made  to  the  reply ;  and  ordained  the  defender  to  d^x>ne 
upon  his  having  a  discharge  of  the  debt>  and  to  exhibit  the  same,  if  it  was  in 
his  possession^  that  the  pursuer  might  advise  if  he  would  enter  heir  or  not 
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1673.    January  14.    Captain  Ross  against  The  Earl  of  Nidsdalb. 

Captain  Ross  being  infeft  in  the  Castk  of  Dumfriece  in  anno  1654^  and  in 
possession  till  the  year  1657»  did  pursue  the  Earl  of  Nidsdale  for  intrusion,  and 
to  repossess  him,  and  for  the  violent  profits. 

It  was  ALLEGED  for  the  Earl,  That  the  said  house  being  garrisoned,  by  order 
of  the  Council,  with  a  party  of  the  king's  forces,  upon  their  removal^  he  did 
enter  to  the  possession,  which  was  vacwi  -possesm  ;  and  he,  standing  infeft  in 
the  house,  was  not  obliged  to  repossess  the  pursuer,  seeing  he  had  a  fidl  and 
perfect  right  thereto,  and  was  content  instantly  to  debate  his  ri^ht  with  the  pur- 
suer, whose  right  did  only  flow  from  the  deceased  Earl  of  Ni£»dale,  who  was 
denuded  by  comprising. 

It  was  REPLIED,  That  the  pursuer,  not  having  voluntarily  quit  his  possession, 
but  only  in  obedience  of  a  public  order,  he  did  retain  the  same  until  that  impe- 
diment should  be  removed  \  which  was  in  law  sufficient  against  any  allegeance 
of  vacua  possessio. 

The  Ix>rds  did  sustain  the  action  for  repossession  ;  and  ordained,  that,  ante 
onmiaf  he  should  be  restored  to  the  possession,  reserving  to  both  parties  to  de- 
bate their  rights  as  accords. 
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IG73.    Jafmary  15.    The  Laird  of  Rowallan  against  The  Lord  Bargenis. 


In  a  pursuit  at  Rowallan's  instance,  as  assignee  constituted  by  the  Laird 
kell,  in  and  to  a  bond  granted  by  the  Lord  Bargenie,  for  implement  thereof: — 

It  was  ALLEGED,  That  it  was  offered  to  be  proven,  by  the  pursuer's  oath,  that 
he* was  only  intrusted  to  the  behoof  of  Pinkell,  who  was  denounced  the  king's 
rebel,  and  so  had  not  personam  standi  injudicio. 

It  was  replied,  That  that  allegeance  was  only  personal ;  and  the  right  of  the 
bond  being  standing  in  the  person  of  the  pursuer,  the  defence  could  not  militate 
against  him,  unless  they  could  allege  that  he  was  at  the  horn. 

The  Lords  did  repel  the  defence,  in  respect  of  the  assignation  standing : 
which  may  seem  hard,  seeing  that  the  trust  was  offered  to  be  proven  by  Rowallan's 
oath ;  which  beinjg  granted,  he  could  only  be  looked  upon  as  a  procurator }  vbl 
which  case  the  defence  was  relevant :  otherwa^s,  it  were  easy  to  rebels  to  evite 
the  punishment  of  the  law,  which  chiefly  consists  in  that  they  cannot  have  per- 
sonam standi  injitdido. 

Page  5299. 
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167s.    January  17.    James  Rae  against  Alexander  Glass  of  Sauchie. 

James  Rae  having  made  an  assignation,  to  Sauchie,  of  several  bonds,  which 
were  a  great  part  of  his  fortune ;  there  was  a  reduction  and  declarator  intented,  at 
Rae's  instance,  wherein  this  defence  was  proponed, — That  the  assignation,. bear- 
ing  borrowed  money,  could  not.be  taken  away,  as  being  in  trust,  but  scripto  vel 
juramento.  And  yet,  notwithstanding,  the  defender  was  willing  to  condescend 
upon  onerous  causes,  adequate  to  the  sums  assigned  \  which  he  should  either  in- 
struct scripto^  or  whereupon  he  was  content  to  depone* 

The  Lords  having  ordained  count  and  reckoning  before  the  auditors,  there 
was  an  article  condescended  on  by  Sauchie  for  making  up  of  an  onerous  cause, 
pro  /oit/o,— That  the  pursuer  had  granted  a  bond  to  Sauchie's  wife,  who  was  his 
niece,  wherein  he  was  obliged  to  pay  her  7OOO  merks  to  help  her  portion,  which 
now  belonged  to  Sauchie  jure  mariti ;  being  in  his  possession,  and  a  moveable 
bond. 

It  was  ALLEGED  for  the  pursuer,  That  the  bond  was  not  obligatory ;  because 
it  did  bear  a  special  provision,  inserted  therein,  that  he  should  consent  to  her 
contract  of  marriage  y  which  he  never  did. 

It  was  REPLIED,  That  the  pursuer  was  present  when  the  contract  was  sub- 
scribed by  the  parties-contractors,  and  did  subscribe  as  witness  to  the  contract ; 
which  must  import  a  consent  to  the  marriage,  unless  he  had  then  declared  his 
dissent  to  the  marriage ;  which  he  never  did ;  but,  on  the  contrary,  did  remain  in 
family  with  the  defender  and  his  wife  many  years  thereafter :  Neither  was  there 
any  cause  why  he  should  have  dissented,  Sauchie  being  a  fit  husband,  every 
way,  both  for  means  and  parts ;  which  hath  since  appeared  by  his  purchases. 

it  was  DUPLiED,  That  the  contract  of  marriage,  bearing  nothing  as  to  the 
bond  of  provision  to  be  a  part  of  the  tocher,  for  no  remuneration  of  a  jointure 
granted,  answerable  thereto,  the  subscribing  as  a  witness  did  not  purify  the  con- 
dition of  the  bond,,  unless  he  had  expressly  consented  thereto :  likeas,  in  many 
cases  the  Lords  had  decided,  that  a  liferenter,  compriser,  or  annualrenter, 
subscribing  a  disposition  made  bv  the  common  debtor,  only  as  witness,  cannot 
prejudge  him  of  the  real  right  of  the  said  lands;  nor  a  superior  of  his  rights  of 
casualties  due  to  him  out  of  the  lands  disponed.  ... 

Tbe.Locds  did  find  that  the  ^irticles  could  not  be  allowed  as  a  part  of 
the  onerous  cause ;  seeing  that,  as  to  all  real  rights,  it  was  in  dubitate  juri$i  and 
was  so  constantly  decided :  and  therefore,  in  this  case,  a  personal  bond,  which 
was  only  given  out  of  love  and  favour,  the  condition  could  not  be  purified,  un- 
less he  had  fulfilled  the  same  in  terminiSf  by  subscribing  as  consenter ;  especially 
seeing,  the  defender  being  master  of  the  bond,  he  ought  to. have  oiade  mention 
thetec£  in  the  contract  of  marriage.^  .  ,  . 

Page  299. 


I&73.    January  20.     Alexander,  William,  and  Thomas  Forbesses,  against 

Forbes  of  Paslinov 

The  said  Alexander,  William,  and  Thomas  Forbesses,  having  a  legacy  of 
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1000  tnerks  left  them  by  their  goodsire,  did  intent  action  against  Forbes  of  Pas- 
ling,  as  executor  nominate  and  confirmed,  for  payment  thereof. 

It  was  ALLEGED,  That  the  pursuers*  legacy  was  speciale  legatianr'--wz.  One 
thousand  merks,  to  be  paid  out  of  the  rents  of  the  lands  due  by  the  tenants ;  but 
so  it  is,  that  the  tenants  were  owing  no  rents,  having  paid  the  rents  to  the  de- 
funct ;  and  the  most  that  the  executor  was  obliged  to  do,  was  to  assign  the  pur- 
suer ;  which  he  was  content  instantly  to  perform. 

It  was  REPLIED,  That  albeit  the  tenants  were  not  due  in  any  sum,  yet  the  le- 
gacy ought  to  be  fulfilled,  there  being  sufficient  moveables  to  pay  the  whole 
debts  and  legacies  ;  and  where  there  is  speciale  legatum^  albeit  the  same  should 
perish  as  to  the  being  or  subsistence  of  the  thing  itself,  yet  the  executor  is  obliged 
prestare  valorem  ; — as  was  found  in  a  case  betwixt  Falconer  and  M*Dougall, 
where  a  sum  of  ten  thousand  merks,  due  by  the  Earl  of  Murray,  being  left  in 
legacy,  and  assigned  by  the  defunct,  in  his  own  time,  his  executor  was  found 
liable  to  pay  the  like  sum  to  the  legator. 

The  L^rds  did  sustain  the  action  against  the  executor  ;  and  found,  that  an 
offer  to  assign  was  not  sufficient,  post  tantum  tempus^  he  never  having  done  dili- 
gence against  the  tenants  :  but  did  not  give  their  interlocutor  in  jure  upon  the 
first  point,  supposing  that  the  defunct  had  truly  uplifted  in  his  own  time,  if  in 
that  case  the  executor  should  be  liable  ;  as  to  which  it  is  thought  he  should  be 
liable,  albeit  it  be  speciale  legatum;  seeing,  by  the  law,  if  a  defunct  should  leave 
that  which  belongs  to  another,  and  not  to  himself,  his  executor  is  liable  preS" 
tare  valorem^  and  a  special  legacy  is  infavorem  of  the  l^ator,  and  so  cannot  put 
him  in  a  worse  condition  than  a  common  legator. 

Page  dOl. 


1673.    January  20.     Mr  Andrew  Brtsone  against  Margaret  Brysone,  bis 
Sister,  and  John  Foulis,  Fiar  of  Ratho,  her  Husband,  for  his  Interest. 

In  a  reduction  at  Mr  Andrew  Brysone's  instance,  as  having  acquired  the 
lands  of  Craigtoun,  wherein  he  was  infeft,  against  Margaret  Brysone,  his  sista*, 
for  reducing  her  infeftment  of  an  annualrent  effeiring  to  seven  thousand  merks, 
granted  to  her  by  her  father,  before  he  disponed  the  said  lands,  as  being  done 
in  lecto  cegritudinis : — 

It  was  ANSWERED,  That  he,  being  a  singular  successor,  could  not  reduce  a 
right  ex  capite  lecti,  unless  he  had  been  heir  served  to  his  father.  Stdo.  Her 
right  depended  upon  her  mother's  contract  of  marriage  ;  whereby  he  was  obliged 
to  provide  the  said  Margaret  to  seven  thousand  merks,  as  her  portion,  being  a 
bairn  of  the  said  marriage,  wherewith  he  had  burdened  the  right  of  the  said 
lands,  purchased  by  the  said  Mr  Andrew. 

It  was  REPLIED,  That  the  said  provision  was  satisfied  as  to  the  sum  of  two 
thousand  merks,  in  so  far  as  the  defender's  father  had  provided  her  to  the  sum 
of  two  thousand  merks,  contained  in  a  bond  granted  to  him  in  liferent,  and  the 
defender  in  fee,  by  the  Laird  of  Broomhall. 

It  was  DUPLiED,  That  the  said  bond,  bearing  nothing  that  it  was  in  satisfac- 
tion of  the  portion  contained  in  die  contract  of  marriage,  it  cannot  be  imputed 
in  satis&ction  thereof  jpro  tanto  ;  especially  seeing,  besides  the  portions  provided 
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to  the  children  of  the  marriage,  he  was  obliged  to  provide  them  to  the  whole 
conquest  of  lands,  or  money,  during  the  marriage, 

Tiie  Lords  did  sustain  the  reduction,  in.  so  far  as  might  be  extended  to  the 
sum  of  two  thousand  merks  only  ;  and  found,  that  taking  the  bond  to  her  in 
fee,  ought  to  be  interpreted  in  satisfaction  of  her  portion  pro  tanto  ;  and  could  not 
be  ascribed  to  the  obligement  of  conquest,  unless  her  whole  portion  had  been 
first  satisfied  aliunde  ;  and  that  the  pursuer  ought  to  be  assigned  to  that  bond. 

Page  302. 


1673.    January  22.    John  Mader  against  Andrew  Smith. 

In  a  suspension  of  double  poinding,  raised  by  Archibald  Don,  as  debtor  to 
Richard  Gavenlock,  against  Mader  and  Smith,  as  creditors  to  the  said  Gaven- 
lock,  who  had  both  of  them  arrested,  and  obtained  decreets  to  make  forthcom- 
ing  against  the  suspender,— it  was  alleged  for  Smith,  That  he  ought  to  be  pre- 
ferred ;  because  he  had  done  the  first  diligence,  by  getting  a  decreet  to  make 
forthcoming. 

It  was  ANSWERED  for  Mader,  That  no  respect  could  be  had  to  Smith's  dili- 
gence, because  it  was  preposterous,  et  nimia  diUgentia^  in  respect  the  arrest- 
ment was  used  long  before  the  term  of  payment  of  his  bond ;  whereas  Mader  had 
arrested  after  the  term  of  payment,  and  thereupon  obtained  decreet,  before 
which  he  was  not  obliged  to  do  diligence  ;  as  was  fdund  by  practick  in  Durie, 
12th  January  1628,  betwixt  Douglas  and  Acheson. 

The  Lords  preferred  Mader  to  Smith,  albeit  posterior  in  diligence ;  and 
found,  that  Smith's  arrestment  and  decreet,  being  before  the  term  of  payment, 
was  nimia  diligentia :  which  was  hard ;  seeing  tnat  arrestments  or  inhibitions 
might  lawfully  be  served  before  the  term  of  payment ;  and  the  decreet  to  make 
forthcoming  was  justly  given,  superseding  the  execution,  until  after  the  term 
of  payment ;  ana  that  the  case  in  Durie  was  upon  the  arrestment  of  a  mini- 
ster's stipend  before  it  was  due,  being  only  in  cursu,  whereas,  in  this  case  of  a 
f>ersonal  bond,  cessit  dies,  the  time  of  the  subscribing  thereof  by  the  debtor,  Ucet 
nondum  venit,  until  the  term  of  payment. 

Page  302- 


1673.      January.      The    Lord    Thesaurer-Depute    against  The  Earl    of 

Wemtss,  Northesk,  and  Others. 

In  a  declarator  of  recognition  of  the  lands  of  Rossy,  which  pertained  to  the 
Laird  of  Craig,  and  held  ward  of  his  Majesty,  at  the  instance  or  the  Lord  Hat- 
ton,  theasurer-depute,  as  donatar  to  the  gift  of  recognition  under  the  Great 
Seal,  against  the  Earl  of  Wemyss,  as  being  infeft  in  an  annualrent,  efieiring  to 
jPiy^OOO  principal  out  of  the  said  lands,  and  Northesk  and  others,  who  were  in- 
feft upon  dispositions  or  comprisings  : 

It  was  ALLEGED  foF  the  Earl  of  Wemyss,  That  his  infeftment  was  public, 
and  confirmed  by  a  charter  under  the  Great  Seal  long  before  the  gift  of 

Qqqq 
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recognition  made  to  the  pursuer^  which  must  defend  him  against  recognition 
at  the  instance  of  the  superior  or  his  donatar,  whose  gift  is  posterior  to  the 
confirmation: — 1st.  Because  a  confirmation  is  a  ratification  of  the  right  con- 
firmed,  and  implies  as  much  as  if  the  superior  had  subscribed  consenter  to 
the  charter ;  quo  casu  he  can  never  quarrel  the  right  upon  pretence  of  any 
ground  then  standing  in  his  person,  and  competent  to  him  the  time  of  the 
subscription,  which  may  fvnditus  take  away  the  right  confirmed^  and  make  it 
void  and  null ;  but,  on  the  contrary,  he  thereby  acknowledges  that  he  him- 
self hath  only  right  to  the  superiority,  and  that  his  vassal,  who  disponed  the  said 
annualrent,  hath  the  only  right  of  property  ;  and  so  can  never  reduce  the  same 
contrary  to  his  own  express  deed  and  consent;  after  which,  albeit  a  superior 
or  his  donatar  may  pursue  for  prior  casualties  fallen  to  him,  such  as  nonentries, 
wards,  and  marriages,  yet,  as  to  the  right  and  property  itself,  it  is  so  secure  by 
confirmation,  that  it  was  never  questioned  heretofore,  by  any  process  or  sen- 
tence, as  being  an  undoubted  right  in  the  opinion  of  all  lawyers  ;  and  particu- 
larly of  Craig,  in  that  title  de  Recognitione,  lib.  3,  page  347»  where  he  expressly 
asserts,  that  a  consent  or  confirmation,  or  a  charter  granted  upon  resignation, 
doth  altogether  secure  from  recognition:  ^nd. likewise,  by  a  practick  in  anno 
1612,  betwixt  one  Rae,  the  King's  donatar,  and  the  Heritors  of  the  Lands  of 
Auchterholme,  who  had  obtained  a  confirmation  before  the  donatar's  gift,  the 
same  case  was  decided,  in  terminis,  against  the  donatar.  Qd-  It  was  allege])^ 
— That  if  the  defence  should  not  be  sustained,  all  ward  lands  held  of  the  king, 
or  any  other  superior,  should  be  rendered  obnoxious  to  infinite  pleas  and  trouble, 
not  only  upon  pretence  of  recognition,  but  all  other  feudal. delicts,  which  may 
make  the  property  return  and  be  recognised ;  such  as  purprusion,  ^sdamation, 
and  not  showing  of  holdings,  or  any  clause  irritant^  there  being  par  ratio  in 
them  all:  and,  if  in  blench  and  feu-holdings,. a  confirmation  secures  against 
all  nullities,  albeit  expressly  contained  in  the  original  charters  or  statutes  by 
Act  of  Parliament,  multo  magis  where  the  property  is  craved  to  be  taken  away 
per  actionem  penaknit  which,  being  so  odious  and  grievous,  is  always  restricted  ; 
and  any  deed  importing  a  passing  from  that  pretence  and  interest  is  ever  ad- 
mitted  by  our  law  and  practick.  And  farther,  the  deed  whereupon  the  recog- 
nition is  founded,  being  a  disposition  and  seasine  taken  by  Pittarro,  which,  in 
plain  Parliament,  was  declared  void  and  null,  as  being  elicited  from  the  Laird 
of  Craig,  viis  et  modis,  any  right  thereby  acquired  being,  by  a  sentence  of  a 
Vzt\\2LV[ientjfunditiLS  taken  away,  there  could  remain  no  ground  for  a  gift  of  re- 
cognition to  be  granted  by  the  king. 

It  was  REPLIED  for  the  pursuer,  That  the  declarator  was  well  founded  in 
law,  notwithstanding  of  the  reasons.  And  to  the  first  reason,  it  was  answered^ 
That  it  being  undoubted  in  law>  that,  by  the  first  seasine  given  to  Pittarro,  the 
recognition  was  incurred,  nothing  coula  take  away  the  right  thereof  from  the 
king  or  his  donatar,  but  an  express  consent  or  confirmation  of  that  same  deed 
by  which  it  did  fall,  or  by  a  gift  of  recognition  or  de  novo  damus  ;  neither  of 
which  can  be  alleged  in  this  case  :  but,  on  the  contrary,  the  right  whereupon 
the  defence  is  founded,  is  a  simple  confirmation  of  a  separate  and  distinct  right 
of  an  annualrent  granted  to  the  Earl  of  Wemyss,  which  is  not  the  ground  of  the 
gift  of  recognition  ;  so  that,  the  said  confirmation,  being  but  a  thing  of  course, 
cannot  prejudge  the  superior  or  his  donatar,  no  more  than  a  charter  upon  a  re- 
signation, they  being  termini  convertibiles,  and  implying,  in  their  own  nature^ 
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a  tacit  reservation  of  all  prior  rights  belonging  to  the  superior,  and  whereof  he 
cannot  be  denuded  habili  modo,  but  by  a  gift  or  de  novo  damns,  as  said  is  :  it 
being  clear,  that  all  superiors,  notwithstanding  thereof,  may  pursue  for  non- 
entries,  bygone  feu-duties,  escheats,  or  wards,  and  all  other  benefits  arising 
from  feudal  delicts.  And,  as  to  the  opinion  of  lawyers,  and  Craig  and  the  prac- 
ticks  adduced,  it  was  gratis  dictum  that  it  was  the  constant  opinion  of  all  law- 
yers having  advised  to  take  another  course  for  securing  against  recognitions ; 
and  that  title  alleged,  is  so  far  from  being  of  that  judgment,  that  it  expressly 
declares  that  the  superior's  consent  or  confirmation  should  be  so  circumstantial, 
that  it  must  import  that  he  did  know  of  the  right  of  recognition  falling  to  him, 
and  that  he  did  pass  therefrom :  and,  even  in  that  case,  it  is  declared,  that  if 
the  party,  acquirer  of  the  right,  should  happen  to  die  before  infeftment  upon 
the  connrmation,  it  doth  not  save  from  recognition.  And,  as  to  the  practick 
alleged,  no  respect  can  be  bad  thereto,  it  being  but  an  imperfect  minute  of  a 
decision,  by  a  person  of  no  authority,  which  does  liot  bear  the  ground  of  law, 
nor  that  same  cae^  as  it  is  now  pleaded* 

To  the  second  it  was  replied.  That  the  argument  being  only  ab  incommodo, 
it  is  retorted  ;  seeing,  if  it  should  be  otherwise  decided,  the  king  and  all  other  su- 

{>eriors  should  be  infinitely  prejudged  of  their  undoubted  right,  founded  upon 
aw  and  reason ;  for  not  only  all  casualties  remain  with  him,  notwithstanding 
of  a  confirmation,  but  tlie  right  of  property^  which  falls  by  recognition,  purpru- 
sion,  or  any  other  feudal  delict,  cannot  be  taken  away  by  confirmation,  unless 
the  same  were  expressly  disponed  ;  seeing  his  majesty,  or  any  other  superior, 
doth  as  effectually  acquire  the  right  of  property,  delinquendo  quam  aUenando  ; 
whereof  he  cannot  be  divested  but  haUR  moda,  and  not  by  a  deed  of  course. 
And  as  to  that  declaring  of  Pittarro's  seasine  null,  no  respect  can  be  had  there- 
to, seeing,  by  that  decreet,  Pittarro  was  only  declared  to  have  no  right  by  the 
disposition :  But,  as  to  the  king's  interest  of  recognition,  there  was  no  debate 
thereupon,  it  neither  being  libelled,  nor  any  thing  contained  in  the  decreet  fol- 
lowing thereupon. 

The  Lords  did  sustain  the  recognition ;  upon  this  ground  chiefly, — ^That  the 
deed  whereupon  it  fell  was  not  confirmed.  Which  seems  very  hard,  the  case  of 
recognition  never  having  been  extended  so  far  by  any  former  practick,  against 
which  a  naked  consent  as  to  all  rights  of  property  doth  infer  non  repugnantiam  ; 
far  more  a  confirmation  under  the  Great  Seai,  which  hath  been  thought  a  per- 
fect security  by  all  lawyers  :  But  especially  in  this  case,  where  the  recognition 
is  founded  upon  a  deed  of  fraud,  elicita  viis  et  modis  ;  so  that  the  vassal  could 
not  be  said  to  be  ^  juris,  and  to  do  a  deed  deliberately,  in  prejudice 
of  the  superior,  which  law  interprets  to  be  the  only  cause  of  so  great  a 
crime.  But  I  was  declined  in  this  action,  my  brother  being  concerned,  as  hav- 
ing purchased  a  part  of  the  Maynes  of  Dudhope,  which  was  chsJlenged  upon 
that  same  grouna.  P^e  903. 


1^9.    January  31.    The  Lord  Lindsay  against  The  Lord  Balmerino  and 

The  Laird  of  Pourie  FoTHERmoHAME. 

.   In  an  improbatien^  pnrsned  at  the  instuice  of  the  Lord  Lindsay,  as  succeed- 
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ing  by  progress,  in  the  place  of  the  Earl  of  Crawford,  in  the  right  of  the  lands 
01  Moorhouse,  wherein  certification  being  craved  contra  non  producta  : 

It  was  ALLEGED  for  the  Lord  Balmerino,  That  there  could  be  no  certification ; 
because  he  had  produced  an  infeftment  of  the  property,  granted  to  him  by  one 
Lovell,  his  author,  to  be  holden  of  himself,  by  virtue  whereof  he  had  been  in 
possession  past  forty  years ;  and  so  his  right  was  prescribed.  And  as  to  the 
superiority,  they  had  produced  a  charter,  flowing  from  the  Earl  of  Crawford, 
to  the  Laird  of  rourie  Ogilvie,  of  whom  Lovell  held  the  said  lands. 

It  was  REPLIED,  That  the  pursuer  being  infeft  in  the  said  lands,  the  writs 
produced  could  not  hinder  certification,  seeing  there  was  no  seasine  following 
upon  Pourie  Ogilvie's  right ;  and  forty  years'  possession  of  the  property  could 
not  defend  against  the  improbation. 

The  Lords  did  sustain  the  allegeance  as  to  the  right  of  property  ;  but,  as  to 
the  superiority,  did  grant  certification  against  all  rights  flowing  from  Lovell's 
superior,  or  from  the  king  ;  seeing  it  was  acknowledged  that  the  Earl  of  Craw* 
ford  was  superior,  and  it  was  not  instructed  that  he  was  fully  denuded. 

Page  306. 


1673.    February  6.    Brown  of  Coalstoun  against  Edward  Nicollas^. 

In  a  pursuit,  for  maills  and  duties,  of  the  Lands  of  Dunglass,  at  the  instance  of 
Edward  NicoUas,  as  being  infeft  upon  a  comprising  in  August  I668  ;  compear- 
ance was  made  for  several  other  comprisers  who  had  comprised  the  said  lands, 
whereof  Alexander  Young  was  the  first  compriser ;  who  alleged, — ^That,  by  the 
late  Act  of  Parliament  anent  debtor  and  creditor,  they  ought  to  come  all  in 
pari  passuj  and  the  rents  divided  equally  amongst  them.     Compearance  was 
made  for  Brown  of  Coalstoun,  who  was  infeft  in  an  annualrent  effeiring  to  ten 
thousand  merks,  out  of  the  said  lands,  and  in  possession  of  a  term's  annualrent, 
before  all  the  comprisers,  except  Alexander  Young  and  NicoUas ;  and  alleged. 
That  he  ought  to  be  preferred  as  to  his  annualrents,  because  he  was  infeft  and 
in  possession,  before  all  the  comprisers  except  these  two  ^  and  as  to  these  two 
prior  comprisers,  albeit  by  the  late  Act  of  Parliament  they  could  be  in  no  better 
condition  than  those  comprised  within  year  and  day,  yet,  as  to  the  annualrent, 
he  ought  to  be  preferred  in  solidum^  seeing  the  Act  of  Parliament  is  only  made 
as  to  comprisers  within  year  and  day :  but,  as  to  annualrenters,  they  are  not  at  all 
prejudged  thereby,  but  must  be  in  that  same  condition  they  were  before  the  Act 
of  Parliament.     And  the  law,  giving  them  preference  after  the  date  of  their  in- 
feftments  and  possession,  to  all  other  creditors  who  had  done  no  diligence  by 
inhibitions  nor  comprising,  which  were  not  in  rerum  natura^  when  they  lent 
their  money,  they  were  in  bonajide  to  contract  upon  an  infeftment  of  annual 
rent  with  the  common  debtor :  otherwise  no  creditor  could  be  secured,  or  take  a 
wadset  disposition,  or  any  other  real  right  of  the  debtor*s  lands,  until  year  and 
day  should  pass  after  the  first  comprising ;  which  were  to  obstruct  all  commerce 
amongst  the  subjects,  and  render  tne  fundamental  law,  as  to  securities,  void  and 
elusory  ;  which  was  never  the  meaning  of  the  Act  of  Parliament,  the  only  rea- 
son thereof  being,  to  obviate  the  prejudice  that  many  creditors  might  suffer, 
being  at  a  great  distance,  by  the  diligence  of  others,  who,  by  a;  prior  comprising^ 
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did  seclude  all  others,  unless  they  were  reduced,  as  the  law,  before  that  Act  of 
Parliament,  did  provide. 

To  this  it  was  answered.  That  the  Act  of  Parliament  being  express  and  spe- 
cial,  as  to  all  comprisings  within  year  and  day,  making  them  as  valid  and  suffi- 
cient as  if  they  all  had  been  contained  in  the  first  effectual  comprising,  which  un- 
doubtedly,  in  law,  is  preferable  to  an  infeftment  of  annualrent  posterior  there- 
to, that  benefit  and  right  cannot  be  taken  from  them  upon  a  pretence  of  incon- 
venience ;  unless  there  had  been  a  particular  exception  of  annualrent  granted 
after  the  first  comprising,  but  before  subsequent  and  posterior  :  whereas  there  is 
no  such  exception  j  but,  on  the  contrary,  the  Act  bears  only,  that  it  shall  be 
but  prejudice  of  annualrents,  which  were  prior  to  the  first  comprising  by  infeft- 
ment ;  and  that  the  annualrent  not  being  paid  until  after  the  comprising,  they 
should  not  be  prejudged  thereof,  but  that  they  might  be  drawn  back  ad  suam 
catisam,  and  the  lands  comprised  therefor  ;  or  a  poinding  of  the  ground  might 
be  gotten,  according  to  the  laws  standing  before  the  Act  of  Parliament. 

The  Lords,  having  much  reasoned  among  themselves  as  to  this  case,  being 
full  of  inconveniences  on  both  liands,  did  at  last  find.  That  the  two  first  com- 
prisers,  prior  to  the  annualrenter,  should  be  preferred  as  to  the  maills  and  du- 
ties effeiring  to  the  sums,  contained  in  their  comprisings ;  and,  in  the  next 
place,  the  annualrenter ;  and  all  posterior  comprisers  within  year  and  day,  should 
come  in  pari  passu  as  if  the  annualrenter  were  a  compriser  :  upon  this  reason, 
— ^that  the  first  comprising  could  not  be  prejudged  by  a  posterior  annualrenter  ; 
and,  that  the  bond  whereupon  the  infeftment  of  the  annualrent  followed,  was  prior 
to  the  first  comprisings;  so  that  the  great  inconvenience  of  prejudging  posterior 
comprisers  by  a  voluntary  deed  of  the  common  debtors,  could  not  be  here  alleged. 
And  yet  this  decision  seems  to  be  against  the  express  Act  of  Parliament,  or- 
daining all  comprisings,  within  year  and  day,  to  come  in  pari  passu  with  the 
first :  whereas  if  the  first  comprisings  were  for  great  sums,  and  the  annualrenters 
effeiring  thereto  should  absorb  the  most  part  of  the  duties,  the  posterior  com- 
prisings, having  the  annualrenter  joined  with  them,  might  receive  little  or  no 
satisfaction,  contrary  to  the  intent  and  express  will  and  meaning  of  the  Act  of 
Parliament.  Likeas  it  seems  strange  to  make  an  annualrenter  to  be  considered 
as  he  were  a  compriser,  their  rights  being  so  distinct  and  different  in  their  own 
natures.  So  that  the  decision  seems  hard,  and,  in  reason,  the  case  was  such  as 
the  Parliament  could  only  have  decided,  et  egebat  constitutione  imperatoria. 
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1673.    Fehnuzry  5.    Greebson  of  Capenoch  against  The  Apparent  Heirs  of 

John  Crighton  of  Crawfordstoun. 

In  a  pursuit  at  Capenoch's  instance  against  the  daughters  and  apparent  heirs 
of  Crawfordstoun,  for  payment  of  the  sum  of  five  thousand  merks  due  by  the 
father,  to  which  he  was  assigned ; — It  was  alleged  by  the  defenders.  That  the 
assignation  was  to  the  behoof  of  Brown  of  Inglistoun,  who  was  heir  of  tailyie 
to  Crawfordstoun ;  and,  by  the  tailyie,  was  expressly  obliged  to  relieve  the  de- 
fenders of  all  the  father's  debts  }  so  that,  he  being  heir  of  tailyie,  and  obliged 
to  relieve,  as  said  is^  could  not  pursue  the  heirs  of  line»  either  for  payment,  or 
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to  renounce,  that  he  might  adjudge  the  lands,  qvia  confiisione  toltitur  obliga/io, 
he  being  both  creditor  and  debtor  ;  and  this  pursuit  being  an  indirect  waj  to 
burden  the  lands,  in  prejudice  of  the  heir  of  tailyie,  substituted  to  him,  by  an 
adjudication  or  comprising,  ought  not  to  be  sustained. 

It  was  REPLIED,  That  Brown  of  Inglistoun,  albeit  he  was  nominated  heir  of 
tailyie,  yet  he  had  never  accepted  thereof,  by  taking  infeftment  or  possession ; 
and,  being  a  lawful  creditor,  ought  to  have  the  benefit  of  law  against  apparent 
heirs,  either  to  cause  them  make  payment,  or  to  renounce,  until  he  should  en- 
ter heir  ;  after  which  they  might  pursue  for  their  relief. 

The  Lords  did  sustain  the  pursuit,  notwithstanding  of  the  defence,  in  respect 
that  Inglistoun  was  never  entered  heir  ;  but  withal  declared,  that  if  ever  he  or 
his  heirs  should  be  heirs  of  tailyie  to  the  said  estate,  that  then  the  comprising  or 
abjudication  upon  this  debt  should  be  burdened  with  the  whole  provisions  of 
the  tailyie  ;  so  that  any  other  heir-substitute  in  the  tailyie  should  enjoy  the  lands 
free  of  the  adjudication  or  comprising  for  this  debt. 

Page  SO9. 


1673.    February  1 1.     The  Lairi>  of  Rowallan  against  Lawsone  of  Kebmure, 

The  Earl  Morton,  and  Others. 

In  the  forementioned  action,  the  22d  November  1&71»  in  obedience  of  the 
Lords^  ordinance  therein  mentioned,  tliat  Rowallan  should  produce  such  admi- 
nicles as  might  fortify  the  executions  of  the  summons  of  improbation,  he  did 
produce  his  father's  and  goodsire's  infeftments  of  the  lands  controverted,  in  anno 
1630,  with  these  several  summonses  of  improbation,  raised  and  signeted  within 
six  days  after  his  father's  service :  as  likeways  an  assignation  made  by  his  father 
to  him  of  the  said  action  of  reduction  and  improbation,  bearing  expressly  the 
said  summons  and  executions  thereof;  and  offered  to  make  faith,  that  he  truly 
received  the  same  as  they  are  now  made  use  of  in  process ;  *  by  all  which  he 
urged,  that  seeing,  by  the  act  of  prescription,  all  diligence  as  to  preceding  ac- 
tions did  prescribe  in  anno  1630,  and  that  the  said  summons  could  only  have 
been  raised  and  executed  to  prevent  the  hazard  of  prescription,  and  that  the  ex- 
ecutions were  applicable  to  these  summonses ;  therefore,  that  the  arguments 
adduced  against  them  being  but  presumptions,  could  not  be  regarded  to  take 
from  him  the  benefit  of  this  action. 

It  was  ANSWERED,  That  the  executions  not  being  special,  as  was  before  al- 
leged, and  being  on  a  schedule  apart,  and  the  messengers  and  witnesses  being 
all  dead,  these  adminicles  were,  not  sufficient ;  especially  seeing  the  summons  li- 
belled was  against  the  Eaii  of  Morton,  and  all  others  hiaving  interest ;  whereas 
,  the  executions  did  not  bear  any  other  persons  to  have  been  cited. 

The  Lords  did  sustain  the  adminicles  to  fortify  that  the  executions  were 
applicable  to  the  summons  alleged,  upon  Rowallan  giving  his  oath  that  he  truly 
received  the  same,  with  the  assignation  from  his  father ;  and  that  he  never  knew 
or  heard  that  the  same  was  made  up ;  unless  that  the  defenders  could  allege 
and  prove,  that  there  were  other  actions  intented  or  summons,  executed  at 
old  Rowallan's  instiance  against  the  Earl  of  Morton,  to  which  the  execution  in 
question  might  be  applicable.  .  Page  SIS. 
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1673.  February  IS.  Katherike  Jagk»  and  Walter  RofiERTSoN,  her  Husband, 
against  Margaret  Jack,  and  Isobel  Douglas,  Daughter  to  John  Douglas, 
ber  Husband. 

In  a  reduction  of  a  contract  of  division,  betwixt  Margaret,  Isobel,  and  Ka- 
theriae  Jaftks,  three  daughters  of  Patrick  Jack,  their  father  ;  at  the  instance  of 
Katherine,  the  second,  and  Walter  Robertson,  her  husband^  against  Margaret, 
the  eldest  sister,  and  Isobel  Douglas,  daughter  to  John  Douglas,  her  husband, 
upon  minority  and  lesion  j  in  so  rar  as  their  father,  being  obliged,  by  contract  of 
marriage,  to  pay  the  sum  of  8000  cnerks,  in  tocher  with  Margaret  to  John 
Douglas,  the  said  8000  merks  was  first  totally  taken  off  the  father's  estate,  and 
the  remainder  only  divided  in  three  parts  equally  amongst  the  three  sisters, 
whereby  the  two  younger  were  prejudged  ;  seeing  the  said  tocher  ought  tb  have 
been  satisfied  out  of  the  portion  due  to  the  said  Margaret,  unless  she  had  oiFered 
to  confer  and  renounce  the  said  tocher,  and  come  in  pari  passu  with  the  rest  of 
her  sisters.  Likeas,  in  the  said  reduction,  the  contract  of  marriage  foresaid  was 
called  for  to  be  reduced,  upon  this  reason, — That  the  father,  Patrick  Jack,  had 
fnade^a  disposition  of  the  whole*  ^estate -and  fishing  that  he  had,  to  his  three 
daughters,  before  the  contract  of  marriage  with  John  Douglas  ;  and  therefore 
he  could  "not  thereby  burden  his  estate  with  that  posterior  debt,  for  security 
whereof  he  had  granted  an  infeftment  out  of  the  salmon-fishing  formerly  dis- 
poned to  his  three  daughters  ;  being  denuded,  as  said  is.  ' 

It  was  AKSW£R£D  foT  the  Said  Margaret,  and  her  daughter,  to  ihejirst  reason 
of  minority  and  lesion, — That  John  Douglas,  by  his  contract  of  marriage,  being  a 
niost  lawful  creditor,  the  tocher,  bein^  a  most  favourable  debt,  was  justly 
taken  ofi*  the  whdie  estate  before  division,  seeing  the  whole  sisters  or  their  heirs 
were  equally  liabte  to  him  ;  and  if  he  had  assigned  the  same,  or  the  tocher  had 
been  comprised  from  him,  they  would  undoubtedly  have  forced  the  three  sisters, 
as  heirs-poitioners,  and  i^eptesenting  their  father,  to  make  payment  of  the  said 
tocher  equally,  et  pro  rata.  Likeas,  the  said  three  daughters,  being  all  served 
heirs-portioners  to  their  father  for  fulfilling  the  said  contract  of  division,  they 
could  not  now  quarrrel  any  deed  of  their  father's,  but  were  all  liable  to  his  debt. 
It  was  ANSWSRBD  to  the  ^condy'^^Th^t  the  disposition  made  by  the  father,  al- 
beit prior  to  the  contractof  marriage,  was  but  ^latent  deed,  and  never  delivered 
in  his  own  time,  and  could  not  prejudge  a  creditor ;  and  the  pursuer,  being  serv- 
ed  heir  to  her  father,  would  never  quarrel  the  same,  nor  the  security  given  out 
of  the  salmon-fishing  for  the  said  tocher,  whatsoever  they  might  pretend  upon 
the  disposition,  if  they  had  not  been  served  heirs  ;  yet,  being  heirs,  they  can 
quarrel  no  deed  of  his  which  may  burden  that  disposition; 

It  was  REPLIED,  That  the  first  reason  of  reduction  was  relevant,  notwithstand- 
ing of  the  answer ;  because,  prior  to  the  contract  of  marriage,  the  whole  daugh- 
ters became  lawful  creditors  to  their  father,  after  which  he  could  not  prejudge 
any  of  them  of  the  third  part  of  their  estate  disponed  :  and  albeit,  they  were 
all  served  heirs,  yet,  as  the  two  younger  daughters  were  thereby  obliged  not  to 
quarrel  the  tocher  granted  to  the  eldest, — so  the  eldest,  as  being  likewise  served 
heir,  was  obliged  to  warrant  this  disposition  made  to  her  and  her  other  two 
sisters  ;  so  that  her  tocher  ought  to  be  taken  out  of  her  part  and  portion,  other- 
wise that  portion  would  be  liable  to  them,  either  for  relief  of  her  own  tocher,  or 
to  refund  as  much  as  was  due  to  her  husband  as  a  lawful  creditor.     It  was  re- 
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PLIED  to  the  second, — That  they  offered  to  prove  that  the  disposition  was  truly 
delivered  by  the  father,  in  his  own  tinie»  to  the  uncle  of  the  three  daughters  on 
the  mother's  side. 

The  Lords  did  find,  That  John  Douglas,  being  a  lawful  creditor,  so  that,  if 
his  marriage  had  been  dissolved,  without  children,  by  the  death  of  his  wife,  he, 
or  any  creditor  having  right  from  him,  would  undoubtedly  have  made  the  sur- 
viving heirs  liable  for  the  whole  debt ;  so  the  contract  of  division  taken  aS  the 
tocher,  as  affecting  the  whole  estate  before  division,  could  not  be  reduced  upon 
minority  and  lesion, — his  wife's  third  being  liable  thereto  proportionably  with  the 
rest.  But,  in  regard  of  the  prior  disposition  made  to  the  whole  three  sisters, 
which  the  said  Margaret,  being  served  as  heir,  was  obliged  to  warrant,  they 
found,  That  the  two  youngest  sisters  had  good  action  of  relief  against  their  el- 
dest sister,  in  so  far  as  their  two  parts,  or  they  themselves,  could  be  distressed  for 
more  than  two  parts  of  the  tocher ;  which,  in  effect  and  upon  the  matter,  was  to 
assoilyie  from  the  reduction  of  the  contract  of  division,  as  having  taken  of  the 
tocher  granted  to  the  eldest,  as  a  just  debt  of  the  whole  three  sisters,  they  were 
equally  burdened  therewith :  which  was  just,  they  being  all  served  heirs  to  their 
father  j  whereas,  if  they  had  held  themselves  with  the  disposition,  and  had  not 
been  heirs,  the  eldest  sister's  portion  could  only  have  been  liable  for  her  tocher. 

Page  314. 


1673.     February  14.     The  Earl  of  Kinghorn  against  The  Earl  of  Winton 

and  Marshal. 

The  Earl  of  Errol,  having  sold  to  the  Earl  of  Marshal  the  lands  of  Reidcleuch, 
whereof  George  Mowat  was  tenant,  from  whom  the  Earl  of  Errol  had  borrowed 
the  sum  of  2000  merks,  and  given  bonds  for  it  as  principal,  and  the  Earl  of  King- 
horn  being  then  his  tutor,  as  cautioner  for  him ;  they,  by  the  contract  of  alienation, 
did  take  the  Earl  of  Marshal  as  principal,  and  the  Earl  of  Winton  as  cautioner 
for  him,  obliged  to  relieve  them  of  the  said  bond :  notwithstanding  whereof, 
Kinghorn,  being  pursued  at  the  instance  of  the  relict  of  Sir  George  Mowat,  as 
having  right,  by  progress,  to  the  said  bond,  was  decerned  and  forced  to  make 
payment.  Whereupon,  having  intented  action  against  the  Earl  of  Winton  for 
repayment  of  the  said  sum,  upon  the  foresaid  bond  of  relief  ^—* 

It  was  ALLEGED  for  the  Earl  of  Winton, — That  Kinghorn  could  not  pursue 
upon  the  bond  of  relief,  because  he  did  not  intimate  his  distress,  which,  if  he 
had  done,  the  defender  would  have  furnished  him  with  an  unanswerable  defence, 
viz. — That  George  Mowat,  to  whom  the  bond  was  granted,  was  debtor  in  as 
much  to  the  Eari  of  Marshal,  in  so  far  as,  after  the  right  made  to  him  of  the 
said  lands  of  Redcleuch,  he  possessed  the  same  so  many  years  as  would  amount 
to  more  than  the  sums  contained  in  the  bond. 

It  was  REPLIED,  That  the  defence,  resolving  in  a  compensation,  could  not  be 
admitted  ;  because  it  was  not  liquid  by  a  decreet,  neither  was  it  inter  easdem 
personaSy  he  being  only  debtor  by  his  possession  to  the  Earl  of  Marshal  or  the 
Earl  of  Errol,  but  noways  to  the  Earl  of  Kinghorn,  who  did  pursue  upon  his 
bond  of  relief. 

The  Lords,  in  respect  that  Kinghorn  had  not  intimated  to  them  his  distress, 
found.  That  the  Earl  of  Winton  ought  not  to  be  prejudged,  if  he  had  any  just 
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S-ound  wlucb  would  have  freed  him  from  paymest ;  and  therefore  did  assign  a 
ng  day  to  the  Earl  of  Winton  to  pursue  aad  obtain  decreet  agaioet  Giorge 
Mowat  or  his  representatives^  who,  being  made  liable  for  the  payment  of  the  du* 
ties  of  the  lands  during  his  intromission,  might  refund  the  money  which  Kinghorn 
had  paidi  or  free  both  Kinghorn  and  Winton,  at  the  hands  of  the  Earl  of  Erro], 
from  whom  it  was  alleged  that  Mowat  had  a  tack  of  the  said  knds,  which  did 
endure^  after  the  sale  therec^,  to  the  Earl  of  Marshall,  and  was  not  excepted  out 
of  his  right ;  whereby  the  Earl  of  Errol  might  have  compensed  Mowat  upcHi  the 
tack-duty ;  which  being  fpunded  upon  writ,  as  it  was  competent  against  Mowat, 
the  cedent,  so  it  was  competent  against  the  assignee. 

Page  SlC. 


1679.    February  19*    Robe&t  Malloch  against  GHiaham  of  Gosthie  and  his 

TUTOBS. 

In  an  exhibition  at  Malloch^s  instance,  against  John  Mitchell,  clerk  of  the 
stewartrv  of  Stratheme,  as  draositary  of*  a  bond  of  4200  merks  granted  to  the 
deceased  Mungo  Graham  of  Gorthie,  upon  express  condition  not  to  be  deliver- 
ed up  until  the  pursuer  should  receive  a  disposition  of  the  lands  of  Cairns,  where- 
of he  was  heir  of  tail3de,  to  Mr  Alexander  Malloch,  from  Katherine  Mai- 
loch,  who  was  heir  of  line :  As  likewise,  a  bond  of  £1000  due  to  herself  jpropria 
nomine^  with  an  assignatioa  made  to  Gorthie  for  his  relief  and  security,  as  be- 
ii^  cautioner  to  the  said  Katherine  for  her  said  debt,  and  a  sum  of  money  given 
to  her  for  her  right  and  good-will :  As  likewise,  in  the  said  exhibition,  Gorthie'a 
apparent  heir  was  called,  and  his  tutors  for  their  interests^  bearing  a  declarator, 
tnat  the  foresaid  bonds  should  be  delivered  back  again  ;  ia  so  far  aa  it  was  refer- 
red to  Gorthie's  tutors'  oaths,  that,  viis  et  modis^  they  had  gotten  the  said  bond 
delivered  by  Mitchell  to  them  since  the  intenting  ot  this  action ;  and,  b^  Mit- 
chell's oath,  who  was  the  depositary ; — ^that  it  was  consigned  and  deposited  in 
his  hands  upon  express  condition  not  to  be  delivered  up  but  upon  the  fulfilling 
of  the  foresaid  conditions,  viz.  the  delive^  of  the  disposition  of  the  estate,  and 
the  bonds  wanted  to  the  heirs  of  line,  with  the  assignation  made  to  the  deceased 
Graham  of  Gorthie ;  otherwise  it  ought  to  be  dedared  that  the  said  bond,  of 
4200  merks,  should  never  be  obligatory  until  the  said  conditions  should  be  ful- 
fiUed  ;— 

It  was  ALLEGED  for  Gorthic,  That  the  bond  called  for,  being  now  in  his  own  pos- 
session, could  not  be  taken  away  by  the  oaths  of  his  tutors ;  for,  by  our  lav,  the 
depositation  of  a  writ  is  not  probable  hut  scripto  veljuramento  pdrtis  ;  and  it  were 
ofa  most  dangerous  consequence  that  children,  having  rights  to  bonds^ranted  to 
their  father,  should  be  taken  away  by  their  tutors'  oaths  :  and  John  Mitchell's 
OAth  could  not  be  taken  to  make  up  any  alleged  conditions  of  depositation,  see- 
ix^  the  bond  was  put  in  his  hand  as  a  notary  for  taking  a  seasine,  in  name  of  the 
deceased  Gorthie,  of  the  said  lands,  conform  to  the  precept  of  seasine  contain- 
ed in  the  said  bond ;  which  being  a  necessary  and  just  cause,  and  afler  tak- 
ing of  the  seasine,  the  bond  being  delivered  back,,  his  oath  can  never  be  taken 
to  prejudge  the  defender*  who  is  a  minor,  and  knows  nothing  of  these  alleged 
conditions  of  depositation. 

Rr  r  r 
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It  was  REPLIED,  That  the  exhibition  and  declarator  was  well  founded,  not^ 
withstanding  of  the  defence  j  seeing  tutors,  being  intrusted  and  nominated  bj 
the  father,  their  oaths  are  receivable  for  proving  the  conditions  or  depositations 
of  writs,  as  the  father  himself,  if  he  had  been  alive,  his  oath  would  have  beei» 
taken  thereupon  :  for  the  law  presumes  that  tutors  will  never  swear  any  thing 
to  the  prejudice  of  their  pupils  ^  and  if  they  shall  depone  that  they  got  the 
bond  from  Mitchell  since  the  intenting  of  this  cause,  then,  in  law,  his  oath 
ought  to  prove  the  terms  of  the  depositation ;  otherwise  the  bond  must  be  look- 
ed upon  as  an  undelivered  evident :  neither  can  his  having  of  the  bond  be  attribu- 
ted only  to  that  reason,  that  he  might  take  seasine  thereupon,  seeing  he  being  the 
writer  of  the  bond  and  assignation,  and  of  the  disposition,  which  was  the  cause 
of  the  boud  j  he  was  likewise  clerk  of  the  stewartry,  and  so  might  take  seasine 
whenever  he  pleased,  Without  an  express  order.  Likeas,  in  fortification  of  the 
summons  and  reply,  the  conditions  of  the  depositation  were  offered  to  be  proven 
by  the  communer's  and  witnesses'  oaths,  inserted  in  the  bonds  and  writa ;  and  it 
was  craved  that  the  Lords  would  examine  them  ea:  nobili  qfficio. 

The  Lords,  having  considered  this  case  as  being  of  consequence  and  difficulty, 
did  refuse  to  examine  witnesses  ex  officio  to  be  a  ground  for  taking  away  this 
bond  from  a  pupil  who  was  innocent  and  knew  nothing  of  these  transactions :  and, 
as  to  the  fincung  it  relevant  to  be  proven  by  the  tutors*  oaths, — ^the  minor  and  tu- 
tors themselves  declared,  that  they  were  content  that  it  should  be  found  relevant 
to  be  proven,  by  the  tutors'  oaths,  that  they  had  gotten  the  bond  since  the  in- 
tenting  of  this  cause,  being  clear  to  depone  thereupon :  otherwise  the  point  of 
law  had  been  very  difficult  to  have  been  determined  ;  and  it  seems  their  oaths 
could  not  take  away  their  pupil's  bond  :  so  that  the  only  remedy  in  law  was  to 
make  Mitchell,  the  depositary,  liable  for  fraud  and  circumvention,  in  deceiving- 
his  trust  in  giving  up  the  bond  j  and  the  tutors,  if  they  were  participesjraudis^ 
by  taking  indirect  ways  to  get  the  same. 

Page  318. 


1673.  February  28.  Bailie  Johnston,  Francies  Kinloch,  and  Others, 
Merchants  and  Tradesmen  in  Edinburgh,  against  Sir  Andrew  Ramsat» 
Lord  Abbotshall. 

In  the  reduction  and  declarator  raised  at  the  instance  of  the  pursuers,  who 
declared  that  thev  insisted  in  the  declarator  only  ad  hunc  effectum,  that,  as  to 
the  future,  it  mignt  be  found  and  declared, — That  the  magistrates  within  burgfa^ 
and  especially  the  burgh  of  Edinburgh,  ought  to  be  yearly  changed ;  and  that  no 
persons  of -a  higher  degree  than  a  merchant  should  be  capable  to  exercise  the  of- 
nee  of  a  magistrate  within  the  said  burgh  ;  and,  consequently,  that  Sir  Andrew 
Ramsay,  Lord  Abbotshall,  being  advanced  to  be  a  Senator  of  the  College  of 
Justice,  and  so  of  a  higher  quality  and  rank  than  a  trafficking  merchant,  ought 
to  be  declared  incapable  to  be  elected  in  all  time  coming.  Which  declarator 
they  founded  upon  these  grounds  and  reasons, — That  the  privilege  of  the 
burgh  of  Edinburgh,  being  most  ancient,  and  continued  for  many  years,— that 
they  should  have  the  election  of  their  own  magistrates  yearly  out  of  such  as 
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^ere  of  their  own  incorporation  and  society, — ^they  were  expressly  secured 
therein  by  several  Acts  of  Parliament,  viz.  by  the  29th  act,  Pari.  3,  Ja.  III.  or- 
daining  officers  within  burghs  not  to  be  continued  but  for  one  year ;  and,  by  the 
«Oth  act,  Pari.  6,  K.  Ja.  IV.  appointing  all  magistrates  within  burghs  to  be 
changed  yearly ;  and  upon  the  25th  act,  ParL  4,  Ja.  V.  ordaining  none  to  be 
diiosen  provost  or  bailies  but  honest  and  substantious  burgesses,  merchants,  and 
indwellers  within  burghs ;  and  upon  the  8th  act.  Pari.  20,  K.  Ja.  VI.  renewing 
and  ratifying  the  former  statutes  as  to  the  election  and  quality  of  magistrates ; 
as  likewise,  upon  K.  Ja.  VI.  his  decreet-arbitral  m  anno  1583,  whereby  the  elec- 
tion and  continuance  of  magistrates  is  so  fixed  and  determined  as  to  the  manner 
of  the  election,  and  quality  of  persons  to  be  elected,  that  it  should  be  the  mo- 
del and  set  form  of  government  for  the  Town  of  Edinburgh  in  all  succeeding 
ages. 

It  was  ALLEGED  for  the  Lord  Abbotshall,  present  provost,  and  the  ma^strates, 
council,  and  deacons  of  crafts,  who  did  concur  with  the  provost.  That  thi^  decla- 
rator could  not  be  sustained,  because  the  pursuers  had  no  interest  to  insist 
therein ;  it  being  of  its  own  nature  a  {)opular  licence,  and  tending  to  sedition  and 
scandal,  thereby  to  bring  magistrates  in  contempt  with  the  inhabitants,  so  could 
not  be  the  ground  of  an  ordinary  action :  but,  in  the  case  of  delinquency  of 
magistrates,  the  same  ought  to  be  represented  to  the  King  or  his  Privy  Council, 
who,  sAer  trial,  might  take  order  and  determine  thereuntil.    2d.  The  Act  of 
Parliament  appointing  the  yearly  change  of  magistrates  could  only  be  interpreted 
that  there  should  be  one  yearly  election  j  so  that  it  should  be  in  the  power  of 
the  town-council  and  deacons,  who  had  the  power  to  elect,  to  make  choice  of 
new  magistrates  in  place  of  the  old,  or  to  give  a  new  commission  or  power  to 
the  magistrates  who  were  last  in  place,  to  continue  for  the  subsequent  year ;  for 
the  design  of  these  Acts  of  Parliament  being  only  to  abrogate  the  former  prac- 
tice of  election  by  the  people  without  any  set  time  but  when  they  pleased : 
Therefore,  the  manner  and  time  of  election  of  magistrates  within  burghs,  yearly, 
was  appointed  by  the  said  Acts  of  Parliament,  as  being  of  a  public  concernment, 
that  it  should  be  in  the  power  of  burghs  royal  to  make  a  new  election  of  their 
magistrates,  whose  places  and  power  was  not  to  be  continued  but  for  one  year 
only,  and  tiien  to  expire :  and  if  this  were  not  the  meaning  of  these  Acts  of  Par- 
liament, but  that  there  should  be  new  persons  yearly  put  in  place,  it  were  so 
far  from  being  a  privilege,  that  it  would  bo»a  great  prejudice,  not  only  to  their 
liberty,  but  to  their  interest  ip  government ;  for  thereby  the  most  able  and 
deserving  persons  would,  of  necessi^,  be  removed  when  they  became  most  able 
and  active  to  prosecute  the  affairs  of  the  burgh  :  and  that  the  meaning  of  these 
acts  is  only  that  there  should  be  yearly  elections,  which  may  appear  from  the 
constant  and  inviolable  custom  of  all  burghs  royal,  without  exception  ;  et  con^ 
suetudo  est  optima  legum  interpres.    As  for  the  King's  decreet-arbitral,  it  is  so 
far  from  being  a  ground  of  this  declarator,  that  it  gives  the  defenders  an  unan- 
swerable defence  against  the  same,  as  being  inconsistent  with  the  pursuit ;  for, 
as  it  appoints  yearly  a  new  election  of  magistrates,  and  the  manner  thereof,  so 
it  expressly  ordains,  that  not  only  the  provost,  but  the  dean  of  guild  and  the 
treasurer  for  the  time,  shall  be  put  upon  the  leets  every  year ;  which  necessarily 
makes  them  capable  to  be  elected,  and  so  is  altogether  inconsistent  with  die 
pretences  of  this  declarator. 
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It  was  AUSWERED  to  the  ^ee&nd  groand,  As  to  tiie  ffoH/by  of  the  nagistratn 
to  be  chosen,  it  is  so  far  from  beiiig  a  priidiege  to  die  burgli,  that  it  is  to  isfer  a 
reproadi  and  infamy  upon  the  bargh,  viz.  That  a  provost  of  Edinfauigb,  e^  ipwp 
is  incapable  of  all  offices  of  state,  or  to  be  Privy  Councillors,  or  Lords  of  Ses- 
sion, albeit  never  so  able  or  deserving ;  neither  can  ike  Acts  of  I^irUamentid- 
leged  upon  make  out  this  ground  j  seeing  all  that  is  ordained  therein  is,  that 
magistrates  should,  by  their  education  and  breeding,  be  such  as  are  knowing  in 
the  trade  of  merchandise,  and  in  a  capacity  to  be  an  actual  traffickiDg  mer- 
chant :  but,  when  they  attain  to  age,  and  such  fortunes  as  reniler  that  emplc^- 
ment  a  great  trouble  and  vexation,  that  they  mav  not  leave  off  the  same,  and 
employ  their  wits  and  experience  in  the  places  or  magistracy,  is  irrattonai,  and 
contrary  to  the  meaning  of  the  said  acts,  which  were  only  made  to  prevent  the 
election  of  tradesmen,  strangers,  and  great  persons  who  had  no  interest  in  the 
bur^,  to  be  elected ;  which,  b^re  these  acts,  was  the  custom,  and  was  found  to 
be  a  great  oppression,  and  enslaving  of  the  burgesses  to  their  designs  and  in- 
terest  As  likewise,  this  may  appear  from  llie  constant  practice  and  custom  of 
the  Town  of  Edinburgh,  where  not  only  Lords  of  Session,  but  such  burgesses^ 
have  been  ordinarily  elected  provosts,  as  never  were  actual  merchants,  or  had 
desisted  from  the  exercise  thereof:  but,  that  they  should  lie  necessitated  to  cod- 
tinue  to  traffick,  as  it  is  irrational,  so  it  is  against  the  express  Act  c^  Ftoliap 
ment,  viz.  68th  act,  Pkri.  3,  Ja.  Y.  where  it  is  expressly  declared.  That  die 
Lords  of  Session  should  be  free  from  bearing  of  any  office  within  burgh,  or  ocrt- 
with,  but  with  their  own  good-wiil  and  assait  j  wmdi  clearly  evinces  tiiat  they 
are  not  altogedier  incapable,  but,  if  they  please  and  consent,  :they  may  accqit 
thereof.  And,  accordingly,  Mr  Francis  Botfawell,  Mr  Adam  Otterbum,  St 
WiUiam  Hamilton,  and  several  other  eminent  lawyers,  and  Sir  John  Amot,  trea- 
surer-depute, and  the  Lord  lythie,  before  he  was  Chancellor,  being  in  these 
stations  continued  to  be  elected  £ot.  many  years :  and  Sir  Andrew  Ramsay,  hav- 
ing  been  bred  and  exercised  the  trade  of  merchandizing  within  Edinburgh, 
and  being  still  capable  to  do  the  same,  as  are  aU  ihe  other  Lords  of  the  Session, 
his  case  and  condition  £sUs  not  within  the  Acts  of  Parliament :  tod  if  this  argu- 
ment were  sustained,  it  would  encvoadi  upon  the  King^  prerogative  in  choosing 
of  such  persons  as  were  able  and  deserving  to  be  officers  of  state,  or  Senators  of 
the  College  of  Justice. 

It  was  REPLixD,  to  the  argument» adduced  for  evincing.  That  the  Acts  of  Par* 
liament  did  import  nothing,  but  that  t^re  should  be  yearly  elections,  and  tiiat 
there  was  no  necessity  of  changing  the  persons  of  all  in  office  the  preceding  year : 
--<-That  all  these  Acts  themselves  were  opponed,  bearing,  in  express  terms,  not 
only  that  there  should  be  an  election,  but  that  none  of  them  should  be  conti* 
nued  longer  nor  one  year ;  which,  in  sense  and  grammar,  can  receive  no  otiier  con- 
struction but  that  the  present  magistrates  must  be  removed,  and  new  ones  put 
in  their  place  $  quia  statuta  ad  Uteram  sunt  accipienda ;  and  the  reason  of  those 
acts  eould  be  no  other  but  to  prevent  the  designs  of  present  magistrates  to  en* 
deavour  to  continue  themselves  in  office,  upon  the  account  of  their ^>own  priviate 
interest  and  advantage,  having  thereby  power  to  gratify  their  friends,  and  to 
oblige  those  who  have  power  to  elect. 

And  as  to  the  king's  decreet-arbitral,  albeit  it  ordains  the  present  provost,  dean 
of  guild,  and  treasurer,  to  be  upon  the  leets ;  yfet,  that  being  only  a  compliment. 


Kjys.  GOSi^RD.  ess 

I 

j^std  with  ]K>  ladgn  that  Aej  should  be  cootixiaed  contrary  to  Isw,  can  be  no 

Sound  for  that  defence,  nor  the  cantrary  practice  nor  customs ;  which  are  so 
r  from  the  tadking  away  the  force  of  hws,  that,  at  most,  they  may  excuse 
£rom  the  pain  of  contravention,  where  the  laws  are  penal,  but  cannot  abrogate 
the  same.  And,  in  many  cases,  as  in  registrations  of  seasines  within  Leith,  and 
the  observation  of  the  udal  laws  in  Orkney,  and  several  other  special  customs 
^  bui^hs,  in  which  cases  the  Lords  are  in  use,  in  respect  of  the  said 
customs,  to  abscJve  from  penalties  or  nullities,  as  to  bygones :  but,  in  all  time 
coming,  they  ordain  the  laws  and  statutes  to  be  observed,  as  not  being  thereby 
abrogated.  Neither  can  these  laws  be  said  to  be  in  desuetude,  that  magistrates 
should  be  changed  yearly,  seeing  that,  by  a  decision  in  anno  1668,  the  Lords 
did  find,  That  the  bailies  of  Queensferry,  m  respect  thereof,  were  not  obliged  to 
accept  of  the  magistracy,  having  been  in  office  one  year.  And,  to  make  it  ap- 
pear that  the  decreet-arbitral  can  be  the  ground  of  no  defence  against  the  yearly 
change  of  magistrates,  it  bears  expressly.  That  they  should  be  elected  conform 
to  the  Acts  of  Parliament.  And,  as  the  provost,  dean  of  guild,  and  treasurer, 
are  ordained  to  be  leeted,  so  are  the  deacons  of  the  craro  ;  yet,  by  constant 
practice,  neither  they  nor  the  bailies  do  continue  but  for  one  year. 

It  was  EEPLi^o,  to  what  was  alleged  against  the  restriction  of  ms^strates  to 
be  of  the  quality  of  actual  trafficking  merchants,  That  the  reasons  of  tiie  Acts 
of  B&rliaipent  were  so  clear,  and  particularly  tiie  Act  I606,  which  is  posterior 
to  the  decree t*arbitral,  and  must  interpret  the  same  $  as  likewise,  it  is  posterior 
to  the  election  of  many  of  these  Lords  of  Session  and  lawyers  to  be  provosts, 
who  are  named,  in  the  defence,  to  make  out  a  constant  custom  and  practick,— 
That  the  being  «o  recent,  ought  to  cancel  and  take  away  the  strength  of  all 
conjectural  interpretation  of  prior  Acts ;  seeing  thereby.  King  James  the  Sixth, 
who  did  pronounce  the  decreet-arbitral,  does  repeat  and  renew  the  restriction, 
of  all  provosts  to  be  actual  ti^ckin^  merchants  and  burgesses :  and,  by  letters 
directed  to  the  secret  council  from  we  king,  there  was  an  Act  passed,  that  wbo^ 
ever  should  choose  any  other  but  actual  merchants,  should  be  severely  punish- 
ed, and  the  election  should  be  null :  and,  upon  thdt  account,  the  burgh  of 
tiaddington  and  Kinghom  having  contravened,  were  proceeded  against  as  con- 
temn^«  of  his  majesty's  authority.  And  Charles  the  Wst,  by  his  letter  to  the 
council  of  Edinburgh,  for  recommending  Sir  John  Hay,  then  clerks-register,  to 
be  elected  provost  of  Edinburgh,  which  was  in  the  beginning  of  the  late  trou- 
bles, did  expressly  declare  that  it  was  against  the  privilege  ot  the  burgh,  and 
that  the  doing  thereof  should  not  be  a  preparative  for  the  future,  but  that  rea- 
sons of  state,  and  his  majesty's  service,  did  occasion  that  recommendation; 
which  was  contrary  to  law.  Whereby  it  appears,  that  neither  Kin^  James  nor 
King  Charles  did  ever  intend  that  any  nobleman,  nor  any  of  a  higher  quality 
than  a  trafficking  merchant,  should  be  elected  provost,  lar  less  a  Lord  of  the 
Session,  whrose  employment  is  more  than  sufficient  to  take  up  a  whole  man, 
though  ever  so  learned  or  industrious. 

The  Lords,  finding  both  pursuers  and  defenders  declare  that  they  were  will- 
ing that  this  debate  should  not  take  an  end  by  a  decision  in  law,  seeing  it 
might  occasion  great  divisions  in  the  town,  who,  for  tV^  most  part,  were  all  in- 
terested in  the  event  of  this  plea,  having  desired  them  to  name  those  to  whom 
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they  would  submit ;  and,  accordingly,  they  having  nominated  my  Lord  Chancel- 
lor and  the  President  of  the  Session ;  who,  after  hearing  of  both  parties,  did  ordain 
an  act  to  be  drawn  and  passed  in  the  town-council,  and  to  be  yearly  sworn  to  at 
every  new  election,  whereby  it  was  enacted,  that  no  provost  should  continue  in 
office  above  two  years,  but  might  be  put  upon  the  leets  after  he  had  continued 
one  year  in  office.  They  did  interpose  their  authority  to  this  decreet,  and,  in 
obedience  thereto,  the  said  act  was  passed  in  the  council ;  and  they  did  give 
their  oath  for  observing  the  same  at  the  next  election,  whereby  there  was  no  de- 
cision in  the  point  of  law,  after  so  long  a  debate* 

Page  396. 


1673.    June  10.    The  Laird  of  Clackmannan  against  Margaret  Stdserfe, 

and  Mr  Mark  Ker,  her  Husband,  for  his  Interest. 

The  said  Margaret,  and  her  husband,  having  obtained  decreet  against  Clack- 
mannan for  payment  of  the  annualrent  of  three  thousand  merks,  upon  the 
ground  that  Mr  Darleith,  her  first  husband,  by  contract  of  marriage,  was  obliged 
to  provide  her  to  the  annualrent  of  all  sums  of  money  that  he  should  conquest 
during  the  marriage,  did  suspend,  upon  this  reason :— That  the  decreet  could 
not  secure  to  make  p^ment  i  because,  by  the  bond,  Margaret  Darleith  was  fiar 
of  that  sum,  and  her  father  only  liferenter ;  so  that  her  bond  ought  either  to  be 
reduced,  or  a  declarator  intented  against  the  said  daughter,  and  the  heir  of  her 
father,  to  hear  and  see  it  found,  that,  notwithstanding  that  the  father  had  taken 
that  bond  in  name  of  his  daughter,  in  fee,  yet  that  could  not  prejudge  his  wife 
of  the  annualrent  thereof,  the  bond  being  dated  after  the  contract  of  marriage* 
Jt  was  REPLIED,  That  that  decreet  not  being  libelled  in  the  terms  of  a  de- 
clarator of  conquest,  but  only  concluding  payment  against  the  debtor,  and 
albeit  the  children  of  Darleith,  the  father,  were  called,  yet  none  of  them  com- 
peared, being  minors,  so  that  the  fee  of  that  sum  could  not,  hoc  ordine^  be  taken 
away  from  the  daughter  to  whom  it  was  provided. 

The  Lords,  considering  the  case  of  a  bond  taken  by  a  father  in  name  of  a 
child,  for  their  provision,  and  all  portion  natural,  if  that  should  be  interpreted 
conquest,  which  bears  the  right  of  fee  to  have  been  in  the  person  of  the  defunct 
when  he  died ;  or,  if  the  daughter  be  prejudged  of  the  liferent  of  the  fee,  ought 
to  have  relief  of  the  heir,^-they  did  find  the  letters  orderly  proceeded  against  the 
debtor,  against  whom  the  decreet  was  given,  wherein  both  the  heir  and  fiar 
were  called,  as  being  equivalent  to  a  declarator  of  conquest ;  but  suspended  all 
execution  until  the  fiar  and  heir  were  of  new  cited,  as  in  a  double  poinding,  that 
the  point  of  conquest  being  decided  in  law,  and  the  relief  of  the  debtor  and 
heir  might  be  secured,  and  the  interest  of  all  persons  decided  by  a  decreet, 
bearing  compearance. 

Page  352, 
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1673.    June  10.     Luke  Stirling  against  Kathbine  Gray. 

In  a  suspension,  raised  by  Kathrine  Gray,  who  was  charged  upon  a  bond  of 
an  hundred  and  fifteen  pounds,  upon  this  reason, — That  she  was  minor  the  time 
of  the  granting  thereof,  and  a  servant  to  the  said  Luke,  as  taverner,  not  being 
audiorised,  and  being  but  a  young  maid  ; — 

It  was  ANSWERED,  That  the  charge  could  neither  be  suspended,  nor  the  bond 
reduced,  upon  that  reason  ;  for  she  being  then  intrusted,  and  taking  upon  her, 
as  taverner,  to  vend  the  charger's  wine  and  ale,  and  having  employed  that  sum, 
for  which  die  bond  was  given,  for  her  own  use,  which  she  should  have  paid  af- 
ter count  and  reckoning,  it  was  iust  to  take  this  bond. 

The  Lords  having  considerea  this  as  a  case  of  general  concernment,  found, 
that,  unless  [the  suspender]  could  allege  fraud  or  force,  the  letters  could  nei* 
ther  be  suspended  nor  the  bond  reduced. 
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1673.    June  28.    Womberlt,  Englishman,  against  Charles  and  Sir  Mark 

Kerb. 

Womberlt,  having  married  the  sister  of  Charles  Kers,  and  having  gotten 
bond  from  him  for  payment  of  four  hundred  pounds  sterling,  whereupon  he 
did  charge  and  serve  inhibition,  which  was  suspended,  upon  this  reason  :«- 
That  no  letters  of  horning  could  be  directed,  until  Womberly^s  son,  begotten 
of  the  said  marriage,  should  be  provided  thereto  by  an  English  security.  But 
so  it  is,  he  never  was  provided,  nor  could,  being  dead  before  the  subscribing 
of  the  bond ;  and,  therefore,  it  was  urged  for  Sir  Mark  Kers,  who  had  bought 
the  lands  from  Charles,  granter  of  the  bond,  that  the  inhibition,  being  served 
contrary  to  that  condition  of  the  bond^  might  fall,  and  found  not  to  anect  his 
lands. 

It  was  ANSWERED  foF  Wombcrly,  That  the  condition  of  the  bond  being  to  se- 
cure his  son  in  the  sum  of  money  contained  in  the  bond,  in  case  he  were  alive, 
and  should  attain  to  such  an  age,  the  condition  was  purified  by  the  death  of  his 
son  before  he  served  inhibition,  or  raised  any  letters  upon  the  bond ;  which  was 
lawful  for  him  to  do. 

It  was  replied.  That  albeit  the  son  was  dead,  yet  he  ought  to  have  pursued 
a  declarator  to  hear  and  see  it  found  that  the  condition  was  purified  ;  without 
which  he  was  in  malajide  to  raise  letters  summarily,  and  serve  inhibition. 

The  Lords  did  find  no  necessity  to  raise  a  declarator,  but  that  the  charger 
proving  that  the  son  was  dead,  he  might  lawfully  raise  letters  of  horning  and 
inhibition,  and  execute  the  same,  seeing  the  condition  was  only  in  favours  of 
the  son,  and  the  bond  was  given  as  a  part  of  the  mother's  portion  and  tocher ; 
but  that  cause  being  controverted,  and  it  being  alleged  for  Charles  Kers,  that 
the  true  and  only  cause  for  granting  the  bond  was  to  make  a  provision  for  the 
son  ;  which  was  denied  by  Womberly. 

The  Lords,  before  answer,  did  ordain  the  communers,  and  writer,  and  wit- 
nesses in  the  bopd,  to  be  examined. 
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1673.    July  1.    Caftatm  Ckawfobi^,  Collector  of  the  Vacant  Slipendg^  against 

Mr  John  Beatton,  Minister  at  Ayton. 

Captain  Crawford,  as  collector  of  the  vacimt  stipends^  having  charged  the 
minister  for  payment  of  the  stipend  uplifted  by  him  for  the  year  I6&7,  in  re- 
spect he  had  neither  collation  nor  institution  until  the  year  I608  ;  before  whidi 
time  he  could  have  no  right,  seeing  his  presentation  before  that  time  could  be 
no  title,  and  might  have  l^en  refused  by  tne  Ordinary,  or  he  himself  might  have 
passed  from  the  same  :-— 

It  was  ANSW££SD,  That  he  having  a  presentation  in  the  year  I668,  after 
which  he  did  officiate  immediately  by  the  bishop's  warrant,  Qntil  he  got  colla^ 
tion  and  institution,  and  so  did  discharge  the  duty  for  which  the  stipend  is  due ; 
and  so  soon  as  be  was  admitted  by  collation  and  institution,  the  same  must  be 
drawn  back  to  the  presentation,  and  give  him  a  right  to  a  year's  stipend,  for 
which  he  had  served  the  cure. 

The  Lords  did  suspend  the  letters,  and  found,  that  the  minister  having  served 
the  cure,  as  said  is,  and  received  collation  and  institution,  was  not  in  the  case 
of  a  vacant  stipend ;  and  his  condition  was  different  from  an  actual  minister, 
who  had  received  a  presentation  to  be  transplanted^  and  retained  the  stipend  of 
his  own  kirk  until  he  was  of  new  admitted* 
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I67S.    Jt^  1.    RoBEET  Mitchell  against  Jomt  Feingle  of  Woodhead* 

RoBEET  Mitchell,  as  assignee  to  a  decreet  before  the  commissarf,  against  John 
Pringle  of  Woodhead,  having  charged  him  to  make  payment  of  one  hundred 
and  My  three  pounds,  as  the  price  of  merchant  ware,  sold  and  delivered  by  his 
father,  did  suspend,  and  intent  reduction,  upon  this  reason  ;-^That  the  ground 
of  the  decreet  being  for  a  merchant's  account,  was  not  probable  but  scripto  vd 
juramento,  and  was  prescribed  as  to  all  probation  by  witnesses :  notwithstanding 
whereof,  witnesses  were  led ;  and,  npon  their  depositions,  decreet  was  given. 

It  was  ANSWERED,  That  the  ground  of  the  decreet  was  founded  upon  the  sus- 
pender's promise  of  payment,  which  he  having  confessed,  in  case  the  delivery 
of  the  goods  should  be  proven,  and  not  having  adjected  that  quality,  that  it 
should  be  proven  by  writ,  the  prescription  Was  taken  off,  that  they  might  prove 
prout  dejure. 

The  Lords  did  find  the  letters  orderly  proceeded,  in  respect  of  the  promise 
confessed,  without  that  quality,  that  the  libel  was  probable  by  witnesses. 
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of  Craigivar. 

Pitmedden,  as  executor  to  his  goodsire,  and  thereby  having  .right  to  a  bcmd 
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gfabted  by  Craigfirar^s  father^  wh'ereby  he  was  obliged  td  cause  one  Burnet 
ifatisfer  a  "bond  to  him  of  five  hundred  merks,  who  was  made  assignee  to  his  be* 
hoof ;  which  bond  was  granted  by  Seatton  of  Disblair  to  one  William  Donaldson ; 
did  thereupon  pursue  Craigivar,  as  representing  his  father^  to  make  payment 
of  five  hundred  merks,  seeing  his  father  had  not  performed  the  obligement,  aud 
caused  his  servant,  Burnet,  grant  the  translation,  at  or  before  the  term  to  which 
he  was  obliged  to  procure  and  deliver  the  same. 

It  was  ALLEGED  for  the  defender.  That  he  could  not  be  decerned  to  refund 
the  five  hundred  merks  upon  that  ground,  because  the  pursuer's  goodsire,  nor 
father,  did  never  require  the  same,  which,  in  law,  they  wer^  bound  to  do ;  see- 
ing, in  the  bond  charged  upon,  he  did  grant  the  receipt  of  the  bond  and  assig- 
nation, without  which  the  translation  could  not  be  drawn. 

It  was  REPLIED,  That  the  bond  being  pure  and  absolute,  without  any  condi- 
iiott  to  procure  a  translation  betwixt  and  a  certain  day»  the  same  being  elapsed, 
^$  interpeUit  hominem  ;  and  there  being  no  condition  that  Pltmedden  should 
f  equire  or  exhibit  the  writs  delivered  for  drawing  of  the  translation,  he  became 
debtor  in  the  bond^  for  not  fulfilling.  And  the  reason  why  he  had  not  been 
j^ttrsued  for  so  long  a  time,  since  the  year  1633,  was,  that  the  pursuer's  good- 
sire  did  soon  die  thereafter,  and  his  father  was  killed  in  the  king's  service  at  the 
Bridge  of  I>ee,  in  the  year  1639>  and  himself  min<)r  a  great  part  of  that  time. 

The  Lords  decerned,  notwithstanding  of  the  defence,  and  found,  that  Crai^ 
var,  being  bound  to  perform  at  a  certain  day,  without  any  condition,  in  case 
he  should  be  required,  that  there  was  no  necessity,  upon  Htoiedden's  part,  to 
A^  the  Btine ;  and  thsX  Craigivar,  if  he  had  need  of  the  bond  and  assignation 
fbr  drawing  of  the  translation,  should  have  required  him  to  exhibit  the  same ; 
which  not  being  done,  the  bond  was  obligatory  against  him  and  his  heirs. 
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Sinclair  {igamst  Juuaka  Smixh. 


In  a  reduction  of  a  di^osition  of  a  tenement  of  land  in  Dunse,  at  the  instance 
fc€  one  Sinclair,  as  being  made  mter  cofffunctas  personas^  in  so  far  as  the  said 
Juliana  was  the  disponer's  wife's  sister  :«-^ 

It  was  ANSWERED,  That  the  defender  having  no  relation  oP  blood,  but  only 
hf  afiinity,  and  the  disposition  bearing  for  sums  of  money,  and  an  onerous 
<:ause,  could  not  be  tak^  away  but  scripto  veljuramento. 

It  was  REPLIED,  That  the  law  puts  no  difference  betwixt  relations  of  affinity 
•and  consangijinity ;  and,  therefore,  the  defender  ouglit  to  condescend  upon  the 
onerous  cause,  and  instruct  the  same.  After  which,  she  being  ordained  to  give 
in  a  condescecidence,  and  lead  witnesses  for  proving  thereof,  or  any  writs  she 
^bould  adduce ;  before  answer,  she  condescending  that  the  onerous  cause  was  £>r 
tMW  bonds  delivered  up,  wherein  the  disponer  was  debtor ;  which,  with  the  ex- 
|>eMses  of  the  infefbnent,  did  amount  to  the  value  of  the  land :  for  proving 
whereof,  she  could  only  adduce  testes  singulareSf  as  to  one  of  the  boculs;  and 
mMthefr  witnesn,  that  deponed  only  es  auditt^  that  he  heard  the  disponer  con- 
tevb  that  he  was  debtor  by  another  bond.  . 

The  Lords  did  take  the  defim^r^s  oath  in  so{^erattt,  and  found,  Tliat  in 
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this  case,  vhere  the  conjunct  person  was  only  related  by  affinity,  that  taUs  qua* 
lis  probaiio  was  sufficient ;  but  where  the  condescendence  did  bear,  giving  to 
the  disponer  money  when  he  was  in  prison  and  in  distress,  which  she  confessed 
was  after  the  disposition,  they  refused  to  sustain  the  same  as  a  part  of  the  one- 
rous cause,  and  reduced  pro  tanto. 

PageSSi^ 


1673.    July  9.        NicoLL  Hardie  against  Thomas  Wilsok, 

In  a  removing  from  a  brewery,  within  Edinburgh,  pursued  at  the  said  Ni- 
coil's  instance,  against  Thomas  Wilson,  who  had  obliged  himself,  by  a  minute, 
to  remove  hiroseii  at  Whitsunday,  notwithstanding  of  a  comprising  and  infeifb 
ment ; — It  was  alleged.  That  the  minute,  wherein  he  was  obliged,  was  condi- 
tional,— the  pursuer  paying  a  part  of  the  sums  of  money  contained  in  the  com- 
prising, which  was  not  yet  satisfied  ;  and  albeit  he  were  now  ready  to  satisfy 
the  saihe,  yet  it  being  within  the  term,  he  could  hot  be  decerned  to  remove  un- 
til Martinmas  next. 

It  was  REPLIED,  That  he  being  warned  fourteen  days  before  tlie  term  upon 
payment  of  that  sum,  which  was  the  condition  in  the  bond,  he  ought  presently  to 
remove. 

The  Lords  found,  that  the  condition,  not  being  offered  to  be  performed  be- 
fore the  term,  the  defender  was  not  obliged  to  remove  until  a  new  warning ;  but, 
in  respect  of  his  consent,  they  decerned  him  to  remove  at  Martinmas  next,  he 
being  paid. 
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1673.    Juhf  19*    The  Laird  of  Udney  against  Attoun  and  Plekpergast. 

In  a  summons,  to  make  arrested  goods  forthcoming,  at  Udney's  instance, 
against  the  Laird  of  Aytoun,  who  was  debtor  to  Plendergast  for  the  price  of 
some  lands  disponed  to  him  by  Plendergast,  against  whom  the  Laird  or  Udney 
had  obtained  decreet  for  a  great  sum  of  money : — 

It  was  alleged  for  Aytoun,  That  he  could  not  be  decerned  to  make  forth- 
coming, because  he  was  conjunct-cautioner,  with  Plendergast,  for  the  Lord 
Mordington,  and  they  were  mutually  bound  to  relieve  others ;  and  he  being 
distressed,  ought  to  be  relieved,  or  otherways  might  detain  whatsoever  sum  is 
due  by  Plendergast,  by  way  of  compensation. 

It  was  replied.  That  the  pursuer  having  used  arrestment  long  before  any 
distress,  he  did  thereby  affect  the  sums  arrested,  and  his  right  acquired  thereby 
cannot  be  taken  away  by  any  subsequent  distress ;  seeing,  if  he  had  pursued  to 
make  forthcoming  before  the  distress,  Aytoun  could  never  have  defended  him- 
self upon  a  naked  obligement  of  relief. 

The  Lords  did  find  the  allegeance  relevant  to  assoilyie  the  defender  from 
making  forthcoming  the  sums  arrested,  seeing  he  was  actually  distressed  during 
the  dependence,  and  that  the  dependence  was  drawn  back  to  the  obligement  of 
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rdief,  which  was  prior  to  the  arrestment ;  and  so  had  no  occasion  to  decide  in 
the  case,  as  if  there  had  been  no  distress.  But  it  is  conceived,  that  unless  it 
were  instructed,  that  the  whole  bonds  wherein  they  were  conjunct-cautioners 
were  satisfied,  so  that  Aytoun  could  seek  no  relief,  that  he  could  not  be  decern- 
ed to  make  forthcoming,  unless  they  offered  sufficient  caution  to  warrant  him 
against  all  distress  ;  and  even  hardly  upon  that  offer,  because  it  is  more  easy  to 
retain  than  to  pursue  upon  warrandice. 
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1 673.    July  S2«    James  Carstairs  against  Christian,  Jennet,  and  Grizell 

Carstairs^  his  Sisters. 

In  a  reduction  of  a  decreet-arbitral,  at  the  instance  of  the  said  James,  whereby 
he  was  decerned  to  pay  the  sum  of  twelve  thousand  merks  to  his  sisters,  upon  a 
jeason  of  fraud  and  circumvention,  in  so  far  as  he  was  induced  to  submit  to 
the  arbitrators,  by  concealing  and  keeping  up  of  a  disposition  made  to  his  fa- 
ther, of  some  lands  and  acres,  which,  by  the  said  decreet,  was  conveyed  to  him, 
and  for  which  he  was  decerned  to  pay  the  said  sum ;  whereas  if  he  had  known 
of  that  right,  it  was  so  clear  and  absolute,  that  he  needed  not  to  have  submitted 
to  have  paid  any  thing  for  his  right  to  that  land : — 

It  was  ANSWERED,  That  it  was  offered  to  be  proved  by  the  arbitrators  and 
communers,  that  his  father's  disposition  was  made  known  to  him  the  time  of  the 
submission,  and  was  read  in  all  their  presence. 

It  was  replied,  That  his  private  knowledge  was  not  probable  by  witnesses, 
but  by  his  own  oath  ;  and  that  the  arbitrators,  being  concerned  to  maintaintheir 
own  decreet,  could  not  be  witnesses. 

^»The  Lords  did  sustain  the  answer  to  be  proven  by  witnesses  and  by  the  ar- 
bitrators and  communers,  seeing  the  reason  of  fraud  libelled,  was  oraved  to  be 
{>roven  by  witnesses,  to  take  away  a  decreet ;  and,  therefore,  a  fortiori^  the  al- 
egeance  of  private  knowledge  w^s  probable  that  same  way,  and  before  the  same 
witnesses. 


1673.    July  9S.    The  Laird  of  Fittarro  against  Glenbervie.. 

FiTTARRO  having  charged  Glenbervie  to  infeft  him  in  the  teinds  of  the  lands 
of  Drumlethie,  he  did  suspend^  upon  this  reason :— That  the  said  teinds  were 
a  part  of  the  parsonage,  and  so  his  office  to  infefl  was  imprestable.  But  the  same 
was  only  inserted  by  the  notary  es  stilo  ;  whereas,  in  the  disposition  of  the  landtf 
and  teinds,  he  did  assign  him  to  four  or  five  nineteen  years'  tacks,  fandj  to  a 
bond  of  the  Lord  Arbuthnot's,  to  obtain  the  same  renewed  after  expiring. 

It  was  ANSWERED,  That  the  disposition  for  lands  and  teinds,  being  of  the  like, 
price  for  both,  as  to  the  chalder  of  victual,  and  the  obligement  to  infeft  being 
clear  and  positive  for  both,  without  distinction,  and  the  assignation  to  the  tacks 
to  run  being  only  in  farther  corroboration,  the  same  was  not  equivalent  to  an 
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heritable  right,  and  could  not  satisfy  the  obligement  to  inf^  he  ought  to  be 
liable  for  damnum  et  interesse,  qiwd  succedit  locofacti  hnprestabiUs. 

The  Lords  did  find  the  letters  orderly  proceeded  against  Glenbervie,  for  dai- 
mage  and  interest ;  which  they  did  value  to  be  the  fifth  part  of  the  stock  and 
teind  disponed,  which  Glenbervie  should  satisfy  according  to  the  price  of  the 
lands  disponed. 
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167 3»    July  22,    Elizabeth  Dundas  against  James  Glenn* 

The  said  James,  being  intrusted  with  a  back-bond  by  Dundas  of  Philipstoune, 
for  the  sum  of  4000  merks,  payable  by  him  and  his  heirs,  wherein  he  did  insert 
his  own  name ;  which  he  having  confessed  to  have  done,  at  the  desire  of  the 
granter,  whereupon  decreet  was  given  against  him  to  grant  an  assignation  to  the 
said  Elizabeth,  that  she  might  pursue  the  heirs  of  Philipstoune ;  he  did  suspend 
upon  these  reasons  } — That  he  was  willing  to  grant  an  assignation,  so  the  war- 
randice ought  to  be  qualified  with  an  exception  of  a  general  discharge  granted 
by  him  to  Philipstoune  himself,  which  was  after  the  date  of  the  said  bond  ;•— 
that  it  was  lawful  for  him  to  do  the  same,  seeing  Philipstoune  and  he  being  mu* 
tually  debtors  to  one  another,  they  did  subscribe  mutual  general  dischai^es 
during  the  time  of  the  trust,  and  before  the  delivery  of  the  bond  to  the  said 
Elizabeth ;  so  that,  if  the  said  discharge  were  not  excepted  out  of  the  war- 
randice, the  heirs  of  Philipstoune,  beins  distressed,  would  nave  recourse  against 
him  i  and  so^  for  intrusting  his  name,  should  be  made  debtor  against  all  law  and 
equity. 

It  was  ANSWERED,  That  the  reason  was  noways  relevant ;  ^st^  Because  the 
decreet  was  given  against  him  compearing  and  acknowledging  the  trust  without 
alleging  any  such  quality ;  and,  albeit  he  could  be  reponed,  yet  it  ought  not 
now  to  be  received ;  because  his  name  being  only  intrusted,  and  the  bond  being 
still  in  his  possession,  he  was  in  pesshna  fide  to  give  a  discharge,  which  might 
take  away  the  same :  and  if  he  nad  done  any  thing  against  the  trust,  it  ought 
not  to  prgudge  the  charger,  who  will  thereby  be  totally  defrauded  of  her  right  j 
but  he  ought  to  grant  a  valid  renunciation,  whatever  may  be  the  importance 
thereof  as  to  himself. 

The  Lords  did  find  the  letters  orderly  proceeded,  aye  and  while  he  should 
grant  an  assignation  from  his  own  proper  fact  and  deed,  without  any  exceplipxi# 
as  being  a  trustee  ;  and  so  could  not  do  any  deed  in  prejudice  of  her  for  whom 
his  name  was  borrowed :  .  But  declared,  That  if  the  heirs  of  Philipstoune,  being 
distressed,  should  pursue  their  relief  upcm  the  genend  discharge,  they  would 
then  consider  if  this  bond  could  be  comprehended  in  the  game ;  or  if  it  could 
only  be  of  the  suspender's  own  debts  contained  in  the  general  discharge ;  see^ 
ing  Philipstoune  aid  not  retire  the  bond  when  the  mutual  discharge  was  sub*' 
scribed,  nor  at  any  time  during  his  lifetime :  and  it  were  very  hard  to  make  a 
naked  trustee  pay  the  debt  for  Tending  his  name  thereto. 

Pagea&5. 
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1^73.    July  23.    John  Mitchell  dgaimf  James  Mitchell. 

James  Mitchell,  having  recovered  decreet  against  Margaret  Cunninghame, 
for  payment  of  500  merks,  contained  in  an  heritable  bond  granted  to  Henry 
Mitchell,  to  whom  he  was  heir,— compearance  was  made  for  John  Mitchell  j 
who  ALLEGED,  That  the  said  Henry^  by  his  testament,  had  left  200  merks  of 
that  sum  to  him  in  legacy,  whereof  he  ought  to  be  answered  and  obeyed. 

It  was  ANSWERED,  That  the  sum,  being  heritable,  could  not  fall  under  legacy. 

It  was  REPLIED,  That  the  said  James,  who  was  heir,  had  confirmed  that 
sum  as  moveable,  and  given  up  that  bond  in  the  inventory  of  the  moveable 
debts,  whereby  he  had  homologated  the  legacy,  and  could  not  quarrel  the  same ; 
it  being  special  out  of  that  same  bond  confirmed  to  him. 

The  Lords,  notwithstanding,  did  prefer  the  heir ;  and  found.  That  the  con- 
firmation  being  upon  error,  and  of  a  bond  that  could  not  fall  under  testament- 
aiy  confirmation,  could  not  prejudge  the  heir. 

Page  366. 


1673.    November  21.    M'Kenzie  against  M*Clavd. 

In  an  action  of  improbation,  at  M^Kenzie's  instance,  against  M'Claud ; — it 
being  alleged  for  the  defender,  That  the  seasine  of  the  lands  produced  could 
be  no  title,  because  it  only  flowed  upon  a  precept  of  clare  constat^  which  was 
sufficient  for  a  passive  title,  but  not  for  an  active  title : — 

It  was  ANSWERED,  That,  albeit  the  precept  of  clare  constat  gav^  no  interest 
nor  title  to  pursue  for  any  thing  that  belonged  to  an  heir*'  besides  what  was 
contained  in  the  precept  and  seasine,  yet  it  was  a  sufficient  title  as  to  the  right 
and  interest  of  these  lands  therein  contained,  to  pursue  either  for  maills  or 
duties,  or  an  improbation. 

The  Lords  did  repel  the  defence,  and  sustained  the  improbation,  and  found 
the  title  sufficient. 

Page  368. 


1673,    November  ^.    RopE^y  Russbl,  Provost  of  3tirling,  against  Williaw 

Lamb. 

In  an  action  of  poinding  the  ground  of  the  lands  of  Southbrae,  at  the  in- 
stance of  the  provost,  being  infeft  in  an  annualrent,  to  which  he  had  right 
flowing  from  Anna  and  Margaret  Wallaces,  as  heirs  to  their  father,  to  whom 
the  said  annusdrent  was  disponed  by  his  elder  brother  ;— -it  being  alleged  for 
William  Lamb,  That  he  had  comprised  the  said  lands  from  the  said  Anna  and 
Margfiret,  as  charged  to  enter  heir  to  their  father  and  uncle,  and  all  right  that 
was  in  their  person ;  which  must  carry  the  right  of  the  said  annualrent  which 
was  due  out  of  the  said  lands ;  as  was  found  in  a  case  betwixt  the  Laird  of  Craigie- 
hall  and  the  Lord  Renton  :•>— 
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It  was  ANSWERED,  That  the  comprising,  being  led  for  a  debt  due  by  the  uncle, 
who  was  iiar  of  the  lands,  and  who  had  disponed  the  right  of  the  ai>nualrent  to 
the  said  Anna  and  Margaret's  father,  they  could  not  be  denuded  thereof,  un- 
less they  had  been  specially  charged  to  enter  heir  to  the  said  annualrent,  as  be- 
ing a  distinct  several  right  from  the  lands  :  no  more  than,  by  a  service  and  re- 
tour,  they  could  have  right  to  the  said  annualrent,  as  being  infefl  in  the  lands; 
which  is  contrary  to  our  mndamental  law  as  to  conveyances  of  these  several  rights ; 
having  their  distinct  manner,  both  in  their  services,  retours,  and  infeftments. 
And  as.  to  the  practick,  it  did  not  meet  the  case ;  because  the  annualrent,  as  well 
as  the  lands,  were  deduced  in  the  comprising ;  and  all  right  that  the  debtor  had  : 
so  that  there  was  a  great  distinction  betwixt  an  atinualrenter  who  had  acquired 
the  rights  of  the  lands,  against  whom  the  comprising  was  deduced,  and  this  case, 
where  the  said  daughters,  annualrenters,  had  never  right  to  the  said  lands,  nor 
their  father. 

The  Lords  did  not  decide  this  point  injure,  if  the  comprising  the  lands  did 
carry  the  annualrent  to  which  the  apparent  heirs  were  not  specially  charged  to 
enter ;  in  respect  that  they  found  the  said  William  Lamb  to  have  no  right,  by 
his  comprising  deduced  at  his  instance,  as  heir  to  his  father  ;  whereas  he  had  an 
elder  brother  then  living,  from  whom  Russel  had  comprised  the  right  of  the  said 
lands.  But  it  seems  that  a  comprising,  led  against  an  apparent  heir,  both  to  an 
annualrenter  and  to  the  fiar  of  the  land  out  of  which  the  annualrent  was  due; 
ought  not  to  carry  the  right  of  the  annualrent,  unless  the  right  "bf  the  fee  and 
annualrent  did  belong  to  one  and  the  same  person  whom  they  did  represent^, 
who  was  sole  debtor  in  the  sums  of  money  contained  in  the  comprising :  for, 
notwithstanding  of  that  comprising,  a  creditor  of  the  annualrenter,  charging  the 
same  apparent  heirs  to  enter  specially  to  the  annualrent,  and  thereupon  com* 
prising,  the  right  thereof  will  be  preferred  to  a  prior  compriser  of  the  right  of 
the  lands  only,  and  not  the  annualrent. 
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1673.    November  27.     Alexander  Beattie  against  The  Laird  of  Morphie. 

The  deceased  Laird  of  Dunn,  being  debtor  to  Robert  Beattie,  in  Montrose,  by 
bond,  in  the  sum  of  two  thousand  and  odd  hundred  pounds,  which  was  assigned 
to  the  Earl  of  Ethie  upon  a  back-bond  ;  Ethie  dia  transact  with  the  Laird  of 
Morphie,  who  acquired  a  right  to  the  Laird  of  Dunnes  estate,  and  obtained  a 
bond  from  him,  bearing,  that,  being  satisfied  of  his  own  debts  and  cautionaries,  he 
should  satisfy  the  Earl  of  Ethie  of  all  sums  due  to  himself,  or  as  assignee  to  any 
bonds  granted  by  the  Laird  of  Dunn  :  and  thereafter  did  grant  a  new  bond  to 
the  said  Earl,  bearing,  per  expressumj  his  assignation  to  Beattie's  debt :  and^  in 
corroboration  of  the  first  bond,  and  but  any  derogation  thereto,  of  new,  be- 
came bound  and  obliged  to  pay  the  said  debt,  and  all  others  due  to  Ethie,  out 
of  the  first  end  of  the  price  of  the  lands  of  Dunn,  he  being  first  satisfied  of  his 
own  debts  and  cautionaries.  After  which  the  Earl  of  Ethie,  having  made  a  retro* 
cession  to  Alexander  Beattie,  as  executor  to  his  father,  and  also  assigned  him 
to  both  the  said  bonds  granted  by  Morphie,  he  did  thereupon  pursue  him,  a» 
representing  his  goodsire,  granter  thereof,  for  payment* 
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It  was  ALLEGED  for  the  defender,  That  both  the  said  bonds  were  granted  in- 
ttiitu  of  a  right,  made  to  Morphie,  of  Dunn's  estate,  who  was  the  only  debtor ; 
and,  that  the  posterior  bond,  oearing,  in  the  obligatory  part,  that  he  was  only 
obliged  to  pay  the  said  debt  in  case  the  price  of  the  said  lands  disponed  would 
satisfy  Morphle  and  the  Earl  of  Ethie's  own  debts,  he  was  not  obliged  to  make 
payment  but  in  the  case  foresaid :  which  could  never  be  made  appear,  the  estate 
not  amounting  to  the  payment  of  all  other  debts,  which  were  first  to  be  paid  be« 
fbre  this  debt. 

It  was  REPLIED,  That,  by  the  first  bond  granted  to  the  Earl  of  Ethie,  albeit, 
in  the  narrative,  Morphie  became  obliged,  intuitu  of  the  Laird  of  Dunn's  estate 
disponed  to  him  }  yet,  in  the  obligatory  part,  he  becomes  simply  obliged  to  pay 
all  sums  to  which  Ethie  was  assigned,  which'  did  comprehend  wis  debt ;  which 
IS  clear  by  the  bond  of  corroboration,  wherein  it  is  expressly  set  down :  and 
Morphie,  of  new,  becomes  obliged  in  corroboration  of  the  first  bond,  and  but 
any  derogation  thereto,  to  pay  the  said  debt,  which  cannot  be  taken  away  by  any 
declaration  of  the  manner  of  payment  out  of  the  price  of  the  lands. 

The  Lords  did  find,  That  the  posterior  bond  of  corroboration,  notwithstand- 
ing that  it  did  bear  noways  to  derogate  from  the  first  bond,  yet,  in  the  obliga- 
tory part,  being  special  and  positive  as  to  the  way  of  payment  out  of  the  price 
of  the  lands,  after  the  payment  of  Morphie's  own  deb^  it  did  in  efiect  derogate 
from  the  absolute  obligement  in  the  first  bond ;  and  qualified  the  manner  of  pay- 
ment, that  unless  the  estate  of  Dunn  being  sold,  all  private  debts  conld  be  satis- 
fied, and  the  debt  now  in  question,  Morphie  was  not  liable  ;  upon  this  reason, 
'that  posteriora  derogant  prioribus. 

pageseg. 


I&JS.    December  S.     Siji  Robert  Dalzell  against  Maxwell  of  Tunnel. 

There  being  mutual  declarators  pursued  betwixt  the  said  parties,  one  at  the 
instance  of  the  said  Sir  Robert  Dalzell,  for  declaring  the  property  of  the  Muir  of 
Auchnean,  and  the  moss  therein  contained ;  and  the  other  at  Tunnel's  instance, 
for  declaring  that  he  had  a  right  of  commonty  in  the  said  muir,  as  being  infeft 
in  his  lands  of  Tunnel,  cum  communi  pasturOy  and  in  continual  possession,  past 
memory  of  man  ; — the  Lords,  having  granted  a  commission  for  examining  of  wit- 
nesses for  both  parties  anent  the  manner  of  the  possession,  after  report  whereof» 
the  cause  being  heard  in  prcesentia  ;— 

.  It  was  alleged  for  Sir  Robert,  That  his  declarator  of  property  ought  to  be 
sustained ;  and  Tunnel's  right  of  commonty  could  never  be  declared ;  because 
he  stood  infeft  in  the  barony  of  Hempsfield  and  the  lands  of  Auchnean,  as  pro- 
per parts  and  pertinents  thereof,  by  a  special  charter  granted  by  the  Kmg, 
whereby  the  said  lands  are  particularly  bounded,  and  whereiA  the  said  muir  and 
moss  now  in  question  did  locally  lie ;  and,  by  virtue  thereof,  he  and  his  authors 
have  been  in  the  possession  of  the  said  muir  as  their  property,  by  tilling  and  la- 
bouring of  some  parts  thereof,  and  by  debarring  the  Lairds  of  Tunnel,  and  their 
servants  from  pasturage,  and  receiving  a  yearly  duty  of  kain  fowls  from  his 
tenants  for  a  tolerance,  when  they  were  not  debarred. 

It  was  alleged  for  the  Laird  of  Tunnel,  That  the  said  Sir  Robert's  infeft- 
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m^nt,  albeit  it  was  a  bounding  evident  of  property,  yet  it  could  not  be  obtruded 
to  prejudge  Tunnel's  right  of  commonty>  or  to  be  a  ground  of  declarator  of  Sir 
Kobert's  ph>pSrty  j  because  the  said  infeftment  was  only  granted  in  anno  1613^ 
upon  Hempsfield's  own  resignation  }  which  is  long  posterior  to  the  Act  of  Par- 
liament 1592,  bearing,  that  all  such  bounding  evidents,  upon  the  vassaPs  resig- 
nation, cannot  prejudge  any  third  party,  either  of  property  or  commonty : 
Likeas,  he  remitted  himself  to  the  depositions  of  the  witnesses ;  whereby  it 
would  appear,  that,  notwithstanding  thereof,  he  had  been  in  constant  and  imme-* 
morial  possession  of  common  pasturage,  and  casting  feal  and  divots,  and  win- 
ning  peats  out  of  the  moss,  past  memory  of  man.  And,  as  to  the  interruptions, 
they  are  but  very  few  deeds,  and  that  viafacti ;  but  no  legal  interruption  within 
these  forty  years ;  except  within  these  four  or  five  years  bygone,  by  Sir  Ro- 
bert himself:  neither  were  the  payment  of  the  fowls  by  TunnePs  tenants 
jiroven,  but  when  Hempsfield  was  tutor  6r  curator  to  the  Laird  of  Tunnel  many 
years  ago ;  and  the  assertion  of  the  witnesses  could  not  prove  the  cause  of  pay- 
ment thereof,  which  they  only  had  ex  auditu. 

The  Lords,  after  reading  of  the  depositions  of  the  witnesses  adduced  by  both 
parties,  did  find,  IsL  That  Sir  Robert  had  the  only  right  of  property,  by  the  said 
charter  granted  by  the  King;  against  which  Tunnel  being  only  infeft  cum  commxmi 
pastura^  could  give  him  only  a  right  of  servitude,  which  was  consistent  with  the 
right  of  property,  which  undoubtedly,  before  the  said  bounding-charter,  was  in 
the  king's  person.  2rf.  As  to  the  right  of  pasturage,  with  the  privilege  of  casting 
divots  and  peats  out  of  the  moss,  they  did  likewise  find.  That  Tunnel,  being  inter- 
rupted within  the  forty  years,  and  by  payment  of  moss-fowls,  which  could  be  attri- 
buted to  no  other  cause  but  for  a  licence  or  tolerance,  his  declarator  of  common- 
ty could  not  be  sustained.  Which  was  very  hard  as  to  the  privilege  of  pasturage  ; 
seeing  the  witnesses  for  both  parties  did  clearly  prove  the  same  to  have  been  con* 
stant,  and  of  a  very  long  endurance,  and  that  the  interruption  thereof  by  Hemps* 
field  was  only  proven  by  a  very  few  witnesses,  and  those  were  only  that  once 
he  had  threatened  a  tenant  who  was  casting  divots ;  and  once  offered  to  drive 
the  goods  off,  which  was  forty  years  ago ;  and,  notwithstanding,  did  suj9er  him 
continually  to  pasture  without  any  legal  diligence  by  in  tenting  an  action  of  de- 
clarator or  contravention.  And  as  to  the  payment  of  the  kain-fowls^  it  was  only 
done  veiy  long  ago,  and  they  being  designed  moss-fowls,  and  exacted  by  Hemps^ 
field  from  the  tenants,  who  had  never  warrant  from  Tunnel,  whatever  might  be 
inferred  from  thence  to  evince  that  they  had  thereby  a  licence  to  win  peats 
in  the  moss,  yet  that  could  be  no  ground  to  evince  that  the  right  of  common 
pasture  was  by  tolerance  ;  seeing  Tunnel  was  infeft  expressly  in  his  lands,  cum 
coinmuni  pastvray  which  lay  contiguous  to  the  said  muir  as  to  a  part  thereof;  which 
had  a  dear  entry  thereto  by  the  space  of  two  pair  of  butts  and  a  loaning,  where- 
in there  is  no  bounding  or  mark  to  divide  them  ;  and  accordingly  had  free  ish 
and  ^itry  daily  to  pasture  and  to  cast  divots,  notwithstanding  of  any  ali(^^  in* 
terruption.  Page  Sjl. 


l&lfd.    December  6.     Laird  of  Grange  against  Robert  SMitH. 

I'N  ^  reduction  of  a  decreet^arbitril,  at  Grange's  instance,  upon  this  reason,' 
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That  the  arbiter  had  committed  iniquity  in  decerning  him  to  pay  annualrent  for 
a  sum  only  due  upon  a  decreet,  which  could  bear  no  annualrent,  which,  in  law, 
is  only  due  ex  pacto  vel  lege  : 

It  was  ANSWERED,  That  the  pursuer  having  subscribed  the  commission,  the 
arbiter  might  justly  decern  the  annualrent  to  be  paid  for  a  sum  which,  in  law, 
did  bear  no  annualrent ;  and  the  same  cannot  be  reduced  but  upon  great  lesion, 

ultra  dimidium* 

The  Lords  did  assoilyie  from  the  reasons  of  reduction  ;  and  found.  That  ar- 
biters, upon  just  consideration,  might  decern  annualrent  to  be  paid  for  a  sum  or 
bond  not  bearing  the  same ;  seeing  the  subscribing  of  the  commission  gave  him 
iuU  power  and  effect,  ex  pacto  cum  promissOf  which  was  equivalent,  the  annuaU 
rent  was  due  by  the  decreet-arbitraL  Pcige  974. 


1678.    December  6.    Me  John  Inglis  of  Cramond  against  The  Archbishop 

of  St  Andrew's, 

Mr  John  Inglis  of  Cramond,  being  assigned  to  a  bond  granted  by  the  Arch- 
bishop to  Inglis  of  Kingask,  whereby  the  Archbishop  was  obliged,  that,  in  case 
Thomas  Montcreif  of  Randerstoun  should  die  without  heirs  or  his  own  body,  in 
that  case  the  Archbishop  should  count  to  him  for  the  half  of  the  sum  of  20,000 
merks,  for  which  the  Archbishop  was  debtor,  by  bond,  to  the  said  Thomas ; 
bearing  the  return  of  the  monies,  in  case  the  said  Thomas  died  without  heirs, 
to  the  Archbishop:  As  likewise,  for  farther  security,  the  said  Thomas  had 
given  a  back-bond  never  to  uplift  the  sum,  nor  dispose  thereof  without  the  Bi- 
shop's consent. 

After  the  death  of  the  said  Thomas,  the  Bishop,  being  charged,  did  suspend 
upon  this  reason, — That  he  could  not  be  countable  for  the  half  of  the  said  sum  ; 
because,  notwithstanding  of  the  narrative  of  the  bond,  bearing,  that  the  monies 
were  put  in  the  Archbishop's  hand  upon  his  proper  bond,  albeit  it  was  at  that 
time  so  intended,  the  monies  were  otherwise  disposed  of,  and  an  heritable  secu- 
rity taken  therefor  upon  the  Lands  of  Old  Cambus  ;  and  thereupon  a  new  back- 
bond gotten  from  the  said  Thomas,  bearing  a  return,  in  case  Thomas  should 
»die  without  heirs,  and  an  obligement  not  to  uplift  but  with  consent  of  the 
Bishop :  notwithstanding  whereof,  the  said  Thomas  had  affected  the  said  sum, 
by  borrowing  of  money,  and  giving  of  security  unto  creditors  for  payment  of  a 
great  part  of  the  said  sum ;  so  that  the  Archbiship  cannot  be  countable  but  for 
what  is  not  exhausted  upon  the  said  wadset. 

It  was  answered,  That  Inglis  of  Kingask,  having  gotten  bond,  in  contemj^a- 
tion  that  the  Archbishop  himself  was  debtor,  did  rely  thereupon  ;  seeing,  by  a 
back-bond,  Thomas  Montcreif  could  never  affect  the  said  sum  without  the 
Archbishop's  consent,  which  he  was  ordained  not  to  give  :  and,  contrary  there- 
to, he  had  agreed  that  the  money  should  be  secured  by  a  wadset ;  and  so  he 
ought  to  have  served  an  inhibition  upon  the  new  back-bond,  whereby  the  wadset 
could  never  have  been  afiected  ;  and,  not  having  done  the  same,  he  ought  to  be 
liable. 

It  was  replied,  that  the  said  20,000  merks,  having  been  a  part  of  the  price 
of  the  lands  of  Randerstoun,  wherein  neither  the  Archbishop  nor  Kingask  had  any 
interest ;  but,  having  married  two  sistera  of  the  said  Thomas,  who»  out  of  kind- 
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tiesSy  failing  of  heirs  of  his  own  body,  provided  the  return  of  thk  monies  to 
them,  as  the  said  Archbishop  was  not  bound  to  serve  inhibition :  So  it  had  been 
against  reason  and  gratitude  to  have  done  the  same ;  and  he  never  being  debt- 
or for  the  money,  but  ab  initio^  the  same  being  secured  upon  the  foresaid 
wadset,  it  were  against  all  law  and  conscience  to  make  him  liable  fbr  any  more 
than  what  he  could  recover,  he  being  a  naked  trustee. 

The  Lords,  having  examined  witnesses,  and  taken  the  Archbishbp^s  oath, 
who  did  all  declare  that  the  Archbishop  was  never  debtor  by  bond,  slnd  that 
the  monies  were  lent  upon  a  wadset  taken  in  name  of  the  said  Thomas,  to  whom 
properly  the  sum  did  belotig ;  and  that  the  Archbishop,  beihg  only  obliged  not 
to  consent,  was  not  thereby  bound  to  serve  inhibition  ; — ^did  suspend  the  let* 
tersSi,  and  found,*— That  all  he  was  obliged  to  do  was  to  communicate  the  right 
he  had  to  the  back-bond,  and  return  the  money  in  so  far  as  was  not  affected : 
and  that  the  narrative  of  the  bond,  being  a  clear  mistake,  and  conceived  upon 
an  intention  that  never  took  effect,  all  that  could  be  required  was,  that  the 
Laird  of  Kingask  should  be  in  as  good  condition  as  the  Bishop  should  be  him* 
self,  who  should  communicate  his  right,  as  said  is.  Fage  9J5. 


167s.    December  I7.    William  Hamilton  of  Wish  aw  against  Andrew  Lvk* 

/  die* 

In  a  declarator,  pursued  by  Hamilton  of  WishaWf  against  Andrew  Lundie, 
to  hear  and  see  him  found  liable  for  six  or  seven  years'  rents  of  the  lands  of  For- 
dell,  upon  a  discharge  subscribed  by  him  to  the  tenants,  bearing  a  receipt  of 
two  years'  duty ;  and  therefore  that  the  said  Lundie,  as  tutor,  did  discharge 
the  said  tenants  thereof,  and  of  all  preceding  years  since  the  death  of  Sir  John 
Brown,  with  absolute  warrandice :  Likeas,  it  being  referred  to  his  oath  what 
years  he  intromitted  with,  he  did  depone  that  all  intromissions  he  had,  he  did 
profitably  expend  the  same  for  the  use  of  his  pupil ;  which  was  an  acknowledg- 
ment of  his  intromission  with  the  whole  years  libelled. 

It  was  ANSWERED,  That  the  general  discharge  of  all  bygones,  being  subjoined 
to  Uie  particular  receipt  of  two  years  only,  could  not  infer  actual  intromission  of 
all  these  years ;  and  the  most  it  could  import  was  to  secure  the  tenants  upon  the 
warrandice,  in  case  they  should  be  troubled.  And.  as  to  the  oath  and  quality 
subjoined,  it  did  not  bear  intromission  with  the  whole  years  libelled. 

The  Lords  did  find.  That  the  discharge  did  only  import  the  receipt  of  two 
years'  duty,  and  that  the  oath  and  deposition,  being  qualified  as  said  is,  did  not 
import  actual  intromission  of  the  whole  years  libelled ;  and,  therefore,  that  the 
pursuer  ought  to  prove  otherwise,  the  defender's  actual  intromission  with  the 
duties  of  all  years,  preceding  the  two  years  contained  in  the  discharge. 

Pdfge  378. 


167s.    December  18.    Walter  Corbet  of  Towcrose  against  Huor  Corbst 

of  Hardgrat. 

In  a  reduction  and  suspension  of  a  decreet,  recovered  at  Towcrose's  instanoe» 
against  Hardgray,  as  executor  nominated  by  Towcrose's  mother^  upon  thia 
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son»— -That  the  decreet  was  unjustly  given  for  the  sum  of  £800^  upon  the  oath 
of  die  executor,  to  his  mother ;  hecause  an  executor's  oath  cannot  constitute 
a  debt  to  exhaust  the  testament  in  prejudice  of  the  nearest  of  kin,  or  legacies 
contained  in  the  testament : — 

It  was  ANSWERED,  That  one  of  the  legatees  and  nearest  of  kin  being  the  exe* 
eutor's  own  daughter,  the  father's  deposition  is  a  sufficient  probation  of  a  debt ; 
seeing,  in  law,  it  cannot  be  presumed  that  a  father  would  depone  in  prejudice 
of  his  own  child  ^  which  differs  the  case  where  an  executor  hath  not  thit  relation 
to  the  legators  or  nearest  of  kin  :  so  that  it  was  sufficient  that  the  dauj^hter  did 
give  her  oath  of  credulity,  if  she  had  not  reason  to  believe  what  her  rather  de- 
poned was  true. 

The  Lords,  finding  that  this  case  might  be  of  great  importance^— before  an* 
swer  ordained  the  daughter  to  be  examined,  if  sne  was  informed^  or  did  know 
the  verity  of  the  debt ;  and,  if  she  denied  the  same,  they  would  then  consider  if 
her  oath  of  credulity  were  sufficient  against  her. 

Page  S79. 


1^8.   December  18.    Mr  Johk  Gibson,  Parson  of  Old  Hamstocks,  against  Pa- 
trick Hepburne  and  Others. 

In  a  pursuit,  at  the  said  Mr  John's  instance,  as  presented  to  the  parsonage  of 
Old  Hamstocks,  against  the  heritors  of  the  parish,  for  reparation  of  his  manse, 
conform  to  an  account  made  after  visitation,  by  ministers  appointed  by  the  bi- 
shop, exteilding  to  seven  hundred  pounds  and  odds : 

It  was  ALLEGED  by  the  heritors,  that  the  pursuer,  by  his  presentation,  being 
parson,  and  having  right  to  th^e  whole  tetnas  in  the  parish,  which  was  a  very 
considerable  benefice,  and  exceeding  the  value  of  some  hishopncs,  could  not 
crave  the  benefit  of  the  Acts  of  Parliament  anent  reparation  or  manses,  which 
was  only  competent  to  ministers  who  had  modified  stipends  out  of  the  tithes ; 
whereas  such  parsons  ought  to  be  looked  upon  as  titulars  of  great  benefices,  such 
as  bishoprics  or  abbacies.  « 

It  was  REPLIED,  That,  by  all  the  several  Acts  of  Parliament  anent  reparation 
of  manses,  all  ministers  serving  the  cure,  without  distinction,  may  have  the  be- 
nefit thereof ;  and  parsonages  and  vicarages  not  being  ecclesiastical  dignities, 
which  are  accounted  great  benefices,  they  cannot  be  debarred  upon  that  pre- 
text. 

The  Lords  did  repel  the  defence,  in  respect  of  the  reply ;  and  found,  that  al- 
beit patrons,  had  no  right  to  the  tithes,  but  must  present  parsons  and  vicars  to 
the  whole  benefice,  yet  that  will  not  prejudge  them  of  the  benefit  of  the  Act  of 
Parliament,  if  either  they  want  or  have  not  sufficient  manses* 

Fag€9T9^ 


l67d«    December  19*    John  M'Luro  against  Gordon  of  Kirkonal*. 
John  M^Lurg,  being  assignee  to  a  bond  granted  by  Kirkonal's  father  and  elder 
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brother,  did  pursue  him,  as  representing  his  father,  upon  this  passive  title,—* 
that  he  had  intromitted  with  the  maills  and  duties  of  the  lands  of  Kirkonal, 
wherein  he  died  infeft. 

It  was  ALLEGED  for  the  defender,  That  he  bruiked  his  father's  lands  by  an  ex- 
pired comprising,  which  he  had  acquired,  during  the  lifetime  of  his  elder  bro- 
ther ;  and  so,  not  being  apparent  heir,  by  the  late  Act  of  Parliament  his  right 
could  not  be  questioned,  either  to  make  him  liable  to  his  father's  creditors,  that 
they  may  redeem  the  same,  by  payment  of  such  sums  of  money  as  he  had  truly 
given  out  when  he  acquired  the  right,  or  to  infer  a  behaviour  against  him,  al- 
beit his  comprising  was  extinct  by  intromission  within  the  legal. 

It  was  REPLIED,  That  the  benefit  of  the  Act  of  Parliament  was  competent  to 
the  pursuer,  notwithstanding  of  the  allegeance  ;  because  the  defender's  elder 
brother,  being  then  out  of  the  country,  and  dying  shortly  thereafter,  unmarried^ 
he  was  always  looked  upon  as  the  apparent  heir  to  his  father ;  and,  by  the  death 
of  the  elder  brother  before  the  father,  he  was  his  only  apparent  heir,  and  so  his 
case  did  fall  within  the  compass  of  the  Act  of  Parliament :  and  if  it  were  other- 
wise,  all  creditors  might  be  frustrated  of  the  benefit  thereof,  by  acquiring  rights 
in  the  name  of  a  second  brother,  contrary  to  the  express  meaning  of  the  said 
Act ;  as  was  lately  decided  in  the  case  of  the  Laird  of  Posso,  where  his  eldest 
son,  acquiring  right  to  a  comprising  during  his  father's  lifetime,  at  which  time 
he  could  not  be  reputed  apparent  heir,  yet,  in  respect  of  the  meaning  of  the 
Act  of  Parliament,  and  that  if  his  father  had  been  dead,  he  was  the  only  person 
could  represent  him. 

The  Lords  did  decern  in  favours  of  the  creditors.  And  to  the  second  part  it 
was  REPLIED, — ^That  the  comprising,  albeit  extinct  by  intromission  within  the 
legal,  yet  it  being  a  title  to  possess  until  that  had  been  questioned  by  a  declara- 
tor, it  was  sufficient  to  defend  him  against  a  behaviour  as  heir  by  intromission ; 
which  can  never  be  interpreted  but  where  an  apparent  heir  cannot  ascribe  his  in- 
tromission  to  any  other  right  or  title. 

Page  S88. 


\&lS.    December  23.     Mr  James  Ogilvy  of  Cluny  agaifist  Kinloch  of  Ban- 

DOCH. 

Bandoch,  being  charged  at  the  instance  of  Cluny,  as  assignee  to  a  minute, 
whereby  Bandoch  was  obliged  to  infeft  Cluny's  author  in  a  miln  of  Aberbro- 
thic,  did  SUSPEND,  upon  this  reason  : — That  he  ought  to  have  a  year's  duty,  see- 
ing it  was  not  his  fault  that  the  charger's  author  was  not  infefl ;  quo  casu  un- 
doubtedly Bandoch,  as  superior,  was  not  obliged  to  receive  a  new  vassal^  either 
upon  resignation  or  comprising. 

It  was  ANSWERED,  That  the  charger  being  only  assigned  to  a  personal  right, 
and  his  author  never  infeft,  there  could  be  no  year's  duty  craved,  he  having  dis- 
poned the  land  to  Cluny's  author  and  his  assignees ;  so  that  he  gave  him  power 
to  assign  the  right  to  any  other,  who,  coming  in  his  place,  was  not  obliged  to 
pay  a  year's  duty. 

The  Lords  did  find,  that  there  was  no  year's  duty  due  to  the  superior,  which 
can  only  be  craved  where  there  is  mutatio  vassali^  and  the  superior  charged  up- 
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on  a  comprising  to  enter  the  creditor ;  but,  upon  the  vassaPs  resignation,  which 
is  voluntary,  the  superior  is  not  at  alt  obliged  to  receive  a  new  vassal,  but  if  he 
do  it  upon  payment  of  a  year's  duty,  which  is  a  favour,  P(^e  384. 


1674.    January  6.     Henry  Lyon  against  The  Apparent  Heirs  of  George 

Herriot,  Bailie  in  the  Cannongate. 

Henry  Lyon,  pursuing  the  apparent  heirs  for  payment  of  their  father's  debts, 
conform  to  several  tickets  subscribed  by  him  : — It  was  alleged  for  the  defenders. 
That  the  tickets  were  holograph,  and  therefore  did  not  prove  quoad  datam,  but 
must  be  presumed  to  be  subscribed  on  death-bed,  and  so  cannot  burden  the 
heirs  ;  likeas  there  is  a  reduction  intented  of  the  said  tickets  upon  that  reason, 
that  they  were  subscribed  in  tecto  cegritudinis. 

It  was  REPLIED,  That  holograph  writs  are  not  null  by  way  of  exception,  but 
only  by  a  reduction,  which  ought  not  to  stop  execution,  or  a  decreet  against  the 
apparent  heirs ;  and  all  that  can  be  acclaimed,  is,  that,  if  the  defenders  prevail 
in  the  reduction,  the  decreet,  and  all  execution  thereupon,  shall  fall  in  conse- 
quence :  but  if  the  pursuer  can  have  no  decreet  that  he  may  do  diligence,  in 
the  mean  time,  other  creditors,  who  are  now  in  cursu  diligetUicp,  and  compris- 
ing,  will  altogether  be  preferred,  and  the  pursuer  will  not  be  able  to  come  in 
within  year  and  day. 

The  Lords  did  repel  the  defence,  in  respect  of  the  reply ;  and  found  that  holo- 
graph writs  were  not  ipso  jure  null,  so  as  to  be  a  ground  of  a  decreet  against  an 
apparent  heir,  but  they  ought  to  be  reduced  via  actionis  ;  especially  where  the 
pursuer  would  be  altogether  frustrated  for  want  of  diligence :  but  they  thought 
sufficient  to  declare,  that,  in  case  the  defender  prevailed  in  the  reduction,  the 
decreet^  and  all  tliat  followed  thereupon,  should  fall  in  consequence. 

Page  389. 


1674.    January  8.    The  Lady  Samfoord  against  Alexander  Walker. 

The  old  Lady  Samfoord  having  set  a  tack  of  the  lands  of  Nether  Samfoord 
to  the  said  Alexander,  in  October  I67O,  for  the  space  of  three  years,  she  hav- 
ing died  before  Whitsunday,  which  was  the  term  of  his  entry  by  the  tack : — • 
this  Lady  Samfoord,  who  succeeded  to  the  liferent  of  the  lands  by  her  death,^ 
after  expiring  of  the  years  of  the  tack,  did  pursue  the  tenant  for  two  chalders  of 
victual  more  than  the  tack-duty  upon  the  ground,— -that  his  tack  was  null,  the 
granter  being  dead  before  the  term  of  his  entry ;  and  so  he  was  liable  to  the 
full  duty  of  the  lands,  which  did  exceed  the  duty  of  his  tack  by  two  chalders 
of  victual,  conform  to  a  tack  produced,  granted  to  a  former  tenant. 

It  was  alleged  for  the  tenant.  That  he  could  not  be  liable ;  because  the 
pursuer,  having  voluntarily  suffered  him  to  possess  during  the  years  of  the  tack, 
and  received  from  him  so  much  rent  as,  with  the  minister's  stipends,  and  public 
burdens,  which  he  had  paid,  did  extend  to  the  duty  of  his  tack,  and  no  more, 
she  did  homologate  the  tack,  and  so  could  not  quarrel  the  same ;  especially  the 
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former  tack^  being  twenty  jf  ears  ago,  and  the  liferenter  herself  having  possessed 
and  laboured  the  same  until  the  lands  were  much  deteriorated ;  in  ccxisideration 
whereof  she  gave  the  abatement  on  the  new  tack. 

It  was  REPLIED,  That  the  pursuer's  receipts  could  infer  no  homologation,  be- 
cause they  were  only  partial  of  what  she  had  received,  and  not  of  the  full  tack- 
duty. 

The  Lords  did  find  it  relevant,  that  the  pursuer  knew  of  the  defender's  tack, 
and,  notwithstanding,  suffered  him  to  possess  without  any  interruption,  and  or- 
dained her  to  give  her  oath  upon  the  verity  of  her  knowledge ;  but,  if  she  de- 
nied the  same,  they  declared  they  would  grant  commission  to  some  neighbours, 
to  try  if  the  lands  were  deteriorated  the  time  of  the  last  tack,  or  were  in  as  good 
cond[ition  as  when  the  former  tack  was  granted. 

Fagt  391. 


1674.    January  8.    Hamilton  of  Wishaw  against  Forbes,  Sheriff-Depute  of 

Abefdeep. 

The  Sheriff-depute,  being  charged  to  make  pavment  of  the  taxation  of  that 
shire,  imposed  in  anno  1665,  did  suspend,  upon  that  reason ; — That,  by  the  Act 
of  Convention,  the  Sheriff-principal,  deputes,  or  their  clerks,  are  empowered  to 
collect*  But  so  it  is,  that  the  Earl  of  Marshall,  being'  Sheriff-principal  before 
the  suspender  was  admitted  his  depute,  had  appointed  Mr  James  Kennedie,  hia 
j^riffclerk,  collector ;  who  accordingly  had  collected,  and  made  payment,  for 
two  years  together,  before  the  suspender's  admission,  who  had  continued  in  oC> 
fice  during  the  whole  terms  of  the  taxation  ;  whereas  the  suspender  was  only  in 
place  the  last  terms  of  the  taxation. 

It  was  ANSWERED,  That  the  Act  of  Convention,  appointing  the  Sheriff-de- 
putes, as  well  as  the  principal  and  clerks,  to  be  collectors,  they  are  liable  to  the 
king,  in  case  any  of  them  malverse.  But  so  it  is,  that  Kennedie,  the  Sheri£P 
clerk,  had  uplifted,  and  now  become  bankrupt ;  for  which  the  suspender  is  lia- 
ble, seeing  he  ought  to  have  looked  to  his  sufficiency }  and  all  he  can  crave  is 
to  get  a  warrant  to  seek  his  relief. 

The  Lords  did  sustain  the  reason  of  suspension,  and  found.  That,  not  only  for 
the  bygone  terms  before  the  Sheriff-depute's  admission,  but  even  for  the  subset 
quent  terms,  he  could  not  be  liable,-'*^he  clerk  being  appointed  collector,  whom 
he  could  not  hinder,  and  who  was  approven  by  the  general  collector,  and  got 
payment  from  him ;  but  if  that  term's  taxation  was  not  at  all  uplifted,  thev 
found  the  suspendei*  liable  to  collect  and  county  the  Sheriff-principal  and  derk 
being  now  deada 

Pag€99SL 


1674.    January  %    Halbebt  Gladstantes  against  Johk  Edgar  of  Wedberxjt. 

Ik  a  suspension  and  reducticm  of  a  bond  of  corroboration,  whereupon  the  said 
John  Edgar  was  charged  for  payment  of  the  sum  of  il?800,  upon  the  reason  of 
minority  and  lesion,  in  so  far  as,  in  the  bond  of  corroboration^  the  whole  annu* 
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alrent  and  penalty  of  his  father's  bond  were  added  to  the  principal  sum,  and 
made  to  bear  annualrent  thereafter : 

It  was  ANSWERED,  That  the  adding  of  the  bygone  anniialrents  to  the  principal 
sum,  was  most  just,  seeing  they  were  then  all  due  ;  and  if  a  minor  might  have 
])orrowed  money  to  pay  the  same,  upon  a  bond  bearing  annualrent,  so  it  was  as 
lawful  to  add  the  same  to  the  principal  sum,  and  take  bond  for  altogether  bearing 
annualrent.  And  as  to  the  penalty,  seeing  the  expense  of  recovering  a  decreet 
did  amount  to  as  much,  it  was  just,  likewise,  to  add  the  same  to  the  principal 
sum  and  annualrents. 

The  Lords  did  find  the  answer  to  the  first  reason  relevant,  and  assoilyied 
from  the  reduction,  in  so  far  as  the  annualrent  was  made  principal,  ^  bearing  au- 
nu^rent,  and  that  it  did  not  fall  within  minority  and  lesion  :  but,  as  to  the  se- 
cond, in  making  the  penalty  a  principal  sum,  they  did  ordain  the  charger  to 
ffive  in  a  particular  account  of  his  necessary  expenses,  and  declared,  that  if  they 
found  reason,  they  would  modify  the  same,  and  reduce  jpro  tanto. 

Page  S92. 


1674.    January  14«    Margaret  Johnston  against  Robert  Stewart. 

Margaret  Johnston,  as  executrix  to  her  father,  who  was  minister  at  Orphar, 
did  pursue  the  said  Robert  for  the  vicarage  of  the  lands,  lying  within  the  parish 
of  Orphar,  in  Orknev,  extending  to  two  hundred  merks  yearly,  for  the  space  of 
seven  years,  during  her  father's  service  i  he  being  presented  to  the  vicarage  of 
the  parish  ;  and  thereupon  had  obtained  decreet  and  letters  conform. 

It  was  ALLEGED  for  him.  That  the  presentation,  and  letters  conform,  could 

give  him  no  title  to  the  vicarage,  unless  it  were  instructed  that  it  was  a  distinct 
enefice  belonging  to  the  patron,  or  that  they  could  prove  that  the  pursuer's  fa- 
ther, or  other  incumbents  before  him,  had  decennalis  et  trtennaUs  possessio  of 
the  vicarage  teinds  of  the  parish ;  which  they  were  content  to  find  relevant 

It  was  REPLIED,  That  tne  minister's  presentation  being  from  the  presbytery, 
who  then  were  in  use  to  present  in  place  of  a  laick  patron,  having  obtained 
letters  conform,  gave  him  a  sufficient  title ;  unless  the  defender  would  allege  that 
they  had  right  themselves  to  the  teinds,  or  have  been  in  possession  by  virtue  of 
a  tack,  or  other  rights,  flowing  from  those  who  had  right  to  the  vicarage :  and 
if  none  can  allege  upon  any  right,  all  vicarages  belong  to  the  kirk  jt^e  eccksias* 
tico. 

The  Lords  did  repel  the  defence,  and  sustained  the  minister's  title,  as  being 
founded  injure,  against  the  defender,  who  had  no  right,  nor  could  aUege  that 
he  was  troubled  at  the  instance  of  any  other  person  who  pretended  right  to  the 
vicarage ;  and  found,  that  vicarages  as  well  as  parsonages  did,  injure,  belong 
to  the  church,  and  those  who  are  presented  thereto,  unless  the  patron  or  overs' 
can  allege  upon  a  valid  right  settled  in  their  person.  Page  894. 


1674.    January  14.    The  Earl  of  Dunfermline  against  The  Earl  of  Cal- 

LENDER. 

In  a  pursuit  at  Dunfermline's  instance,  as  assignee  constituted  by  his  father, 
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who  had  right  from  his  mother  by  her  contract  of  marriage,  whereby  she  was 
provided,  by  the  Earl  of  Callender,  to  the  half  of  the  whole  lands  or  monies  that 
he  should  conquest  during  the  marriage ;  as  likewise  in  and  to  a  renunciation 
made  and  subscribed  before  the  marriage,  by  the  Earl,  of  all  his  jus  mariti,  or 
right,  that  he  could  pretend  to  her  liferent  lands,  and  conjunct-fee,  of  the 
estate  of  Dunfermline,  with  an  obligement  never  to  meddle  or  intromit  with  the 
samCi  but  with  the  lady's  special  consent  and  warranty  whereupon  they  did  con- 
clude, a  right  to  the  half  of  the  conquest,  and  to  the  maills  and  duties  thereof^ 
since  the  lady's  decease  ;  As  likewise  of  the  whole  maills  and  duties  of  the  con- 
junct-fee lands  of  Dunfermline,  during  the  marriage  ; 

.  It  was  ALLEGED  against  the  first  member,  craving  the  declarator  of  property 
of  the  half  of  the  conquest,— That  the  contract  of  marriage,  whereupon  it  was 
founded,  did  not  bear  the  same  ;  in  so  far  as,  by  the  said  minute  of  contract 
she  was  only  provided  to  the  liferent  of  the  said  conquest  lands,  not  making 
mention  of  any  right  of  the  fee  and  property,  but  only  giving  her  right  to  dis-- 
pose  of  the  half  thereof,  in  case  of  no  children ;  which  being  subjoined  to  her 
liferent  of  the  lands  of  Levingston,  they  being  both  unites  et  ejusdem  contextuSy 
can  bear  no  other  sense ;  but  as  she  is  provided  by  the  liferent  both  of  Le* 
vingston  and  the  lauds  of  the  conquest ;  so,  in  case  of  no  children,  she  should 
have  liberty  to  dispose  of  the  half  of  the  said  liferent  lands. 

It  was  jiEPLiED,  That  that  clause  of  the  contract  of  marriage  was  opponed» 
bearing,  not  only  her  right  of  liferent  of  the  lands  of  Levingston,  but  in  like 
manner  of  the  whole  conquest  lands,  with  full  power,  in  case  or  no  issue  by  child- 
ren, to  dispose  of  the  equal  half  thereof :  which  words  can  only  be  applicable  to 
the  half  of  the  right  of  property  of  conquest,  and  not  to  the  liferent ;  seeing  a 
full  power  to  dispose  of  any  thing  at  pleasure  necessarily  imports  a  right  of 
property :  and  if  it  were  interpreted  that  they  should  relate  to  the  liferent  only, 
it  would  import  an  absolute  contradiction  against  common  sense;  for  albeit 
there  were  children  of  the  marriage,  she  was  provided  to  the  whole  liferent; 
and  yet^  if  there  were  no  children,  she  is  provided  but  to  the  half. 

The  Lords  did  find,  that  the  words  and  meaning  of  that  clause  were  only  ap- 
plicable to  the  property,  and  not  to  the  liferent,  as  being  inconsistent  therewith; 
and  that  the  liferent  of  the  whole  conquest,  with  a  power  to  dispose  of  the  half 
thereof,  were  most  inconsistent,  and  in  reason  could  only  relate  to  the  property. 

It  was  ALLEGED  against  the  second  member,  founded  upon  renunciation  of  his 
jus  maritale,  as  to  all  the  lady's  liferent  of  the  estate  of  Dunfermline,  That  no 
respect  could  be  had  to  the  said  renunciation,  because  it  was  all  holograph  ;  and 
albeit  it  did  bear  a  date  before  the  marriage,  yet  it  was  truly  written  and  sub- 
scribed in  the  year  165'2,  when  Callender's  estate  was  sequestrated  by  the  Eng- 
lish  usurpers^  of  purpose  that  his  lady  might  get  off  the  sequestration :  whereupon 
the  Earl  is  content  to  make  faith,  that  that  was  tlie  true  date  thereof,  and  was 
only  made  and  delivered  to  the  said  Countess  for  the  cause  foresaid. 

It  was  REPLIED,  That  the  renunciation  was  opponed,  bearing  date  before  the 
marriage,  and  albeit  it  was  holograph,  the  date  could  never  have  been  quarrelled 
by  himself:  for  if  that  were  sustained,  then  all  subscribers  of  holograph  writs,  by 
tlieir  own  assertion  or  oath,  might  make  the  writ  elusory,  contrary  to  all  princi- 
ples of  law. 

The  Lords  did  repel  the  allegeance,  and  found  that  a  holograph  writ,  being' 
delivered  to  another  party,  who  bad  thereby  jus  acquisitunix  the  verity  of  the 
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date  could  not  be  improven  or  questioned  by  the  writer  himself^  that  not1>eing 
habilk  modus  probandi. 

Page  S95. 

February  S,  I674. 

This  cause  being  again  called  in  the  Inner  House^  and  the  pursuers  insisting 
upon  the  minute  of  tibe  contract  of  marriage,  that  it  might  be  declared  that  the 
half  of  the  whole  conquest,  made  by  the  Earl  of  Callender  during  the  marriage, 
did  belong  to  the  Earl  of  Dunfermline,  as  having  right  by  assignation  from  his 
fallier,  as  said  is ;  as  likewise^  that  it  might  be  declared  that  he  had  right  to 
the  whole  maills  and  duties  of  the  Lady  Dunfermline's  coniunct-fee  lands,  dur- 
ing her  lifetime,  which  were  uplifted  by  the  Earl  of  Callender,  by  virtue  of  the 
foresaid  renunciation  of  his^'t^  manti : 

It  was  ALLEGED  for  the  defender.  No  process ;  because,  upon  report  of  the 
Lord  of  the  Outer  House,  it  being  declared  that  the  Lords  would  heart  he 
same  in  prtBsentia,  it  ought  to  be  inroUed,  and  called  according  to  its  date,  con- 
t(mn  to  the  Act  of  regulation  of  process,  ratified  in  Parliament 

It  was  REPLIED,  The  defender's  procurators  having  judicially  declared,  that 
if  they  could  get  a  delay  from  disputing  ^hese  points  until  a  certain  day,  which 
was  granted  them,  not  only  on  their  first  desire,  but  likewise  to  another  diet; 
whicn  was  also  granted,  tney  did  condescend  perempiorie  to  debate  the  said 
cause  without  farther  delay  \  and  so  could  not  now  return  to  a  dilatory  de- 
fence. 

It  was  BUPLiED,  That  the  condescendence  of  one  advocate  could  not  pre* 
judge  the  rest,  nor  llie  party,  to  propone  that  same  defence,  founded  upon  an 
exmress  Act  of  Parliament. 

The  Lords  did  repel  the  defence,  and  declared,  that  they  would  advise  the 
cause  upon  the  report  made  by  the  Lord  in  the  Outer  House.  Whereupon  the 
Lord  Almond,  in  name  of  the  ^arl  of  Callender,  did  give  in  an  appeal,  judicial- 
ly under  his  hand,  from  the  Lords  of  Session  to  the  King  and  Parliament,  upon 
uat  ground,«-»that  his  defence  founded  upon  the  Act  of  Parliament  ratifying 
tiie  act  of  regulation  of  the  session,  ordaining  process  brought  in  to  the  Inner 
House  upon  report  to  be  inroUed  and  called  according  to  the  date  of  the  in* 
rolment,  was  unjustly  repelled.  And  thereafter  it  being  intimated  to  them  to 
give  in  their  informations,  the  said  Lord  Almond  did  renew  his  appeal,  and  took 
instruments  thereupon  judicially  in  the  clerk's  bands.  Whereupon  the  Lords» 
having  seriously  considered  what  was  fit  for  them  to  do  in  that  case,  they  unani- 
mously agree  to  proceed  and  advise  in  that  cause,  notwithstanding  cxf  the  appeal^ 
upon  these  reasons : — That,  by  the  6Sd  Act  of  Parliament,  14th  K.  J.  II.  it  was 
ordained.  That  all  causes  pertaining  to  the  Lords  of  Session,  shall  be  utterly 
decided  by  them,  but  any  remeid  of  appellation  to  the  king  or  parliament :  aa 
likewise,  by  the  Act  of  Parliament  of  K.  Ja.  V.  after  the  institution  of  the  Col- 
lege of  Justice,  the  Lords  of  Session  are  declared  to  have  as  full  power  as  the 
Lords  of  S^ston  had  in  former  times ;  by  which  they  are  secured  from  appeals^ 
as  said  is.  And  if  this  be  not  sustained^  then  their  power  and  jurisdiction  would 
be  interrupted  by  all  parties  who  were  dissatisfied  with  any  of  their  interlocu* 
tors,  by  giving  in  of  appeals  to  the  King  and  Parliament ;  and  Parliaments  not  sit^ 
ting  but  upon  particular  occamons,  the  lieges  would  be  altogether  frustrated  of 
their  legal  procedures,  and  of  justice  done  them,  without  all  remedy.  Whereup^ 

Uu  a  u 
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on  the  Lords  did,  by  a  letter  subscribed  by  them  all,  represent  to  the  king's 
majesty,  the  great  injury  done  to  them  by  the  said  appeal,  and  the  breach  of 
their  privileges  ;  against  which  they  did  implore  his  majesty's  authority  for  re- 
dress. 

Upon  the  10th  of  February  thereafter,  the  Lords  having  advised  the  report 
as  to  the  right  of  conquest,  and  the.  renunciation  of  the  Jus  mariti  ;  the  informa- 
tion given  for  the  pursuer  did  bear,  as  to  ihejirsty  concerning  the  conquest  found- 
ed upon  that  clause  of  the  contract,  in  case  there  be  no  children  procreated  of 
the  marriage,  it  might  be  understood  in  these  terms, — ^failyieing  of  children  after 
the  dissolution  of  the  marriage,  and  not  in  case  of  the  existing  of  children,  and 
thereafter  dying  before  tiie  parents ;  seeing,  in  reason,  it  cannot  be  supposed 
that  the  Lady,  having  the  conjunct  fee  of  22,000  merks  yearly,  and  the  Earl  of 
Callender  at  that  time  a  gentleman  of  no  great  fortune,  in  contemplation  of  the 
great  benefit  he  wai  to  make  of  her  conjunct-fee,  out  of  which  the  conquest  was 
to  be  made,  he  thought  it  just,  failyieing  of  heirs  of  the  marriage,  after  dissolu- 
tion thereof,  that  the  equal  half  should  belong  to  the  Lady  and  her  heirs.  And, 
as  to  the* ^ecowrf  point,  concerning  the  renunciation  of  hisjtw  mariti^  declaring  it 
unlawful  to  upliit  any  of  the  rents  of  the  conjunct-fee  lands,  without  her  con- 
sent,  it  was  urged  upon  these  grounds.  That  it  ought  to  be  sustained ;  because, 
before  marriage,  it  is  lawful  to  the  parties  to  agree  as  to  all  interest  or  benefit 
that  any  of  them  are  to  have  during  the  marriage ;  and  the  same  doth  not  fall  to 
be  considered,  in  law,  as  donationes  inter  virum  et.  tia^orem,  which  are  revocable 
upon  a  public  reason,  ne  mutuo  amore  se  spoUent ;  and  where  both  husband  and 
wife,  having  competent  estates,  which  are  liable  ad  susHnehda.  onera  matrimonii^ 
by  these  donations  the  whole  burden  should  be  upon  one  of  them  ;  whereas, 
before  marriage,  both  of  them  are  sui  juriSy  and  have  ptenam  disponendiJactUta- 
tern,  being  mcgor^  sciens  et  prudens. 

These  reasons  being  considered  by  the  Lords,  without  any  answer  from  the 
Earl  of  Callender,  who  had  appealed,  they  found  it  was  their  duty,  not  only  to 
answer  the  grounds  of  law,  but  to  offer  reasons  that  occurred  to  them  for  de- 
ciding in  this  cause,  as  if  the  defender's  advocates  had  pleaded  the  same  ;  seeing 
the  decreet  is  to  be  given  parte  comparente,  and  in  that  case  the  Lords  are  war- 
ranted by  the  common  law. 

Page  396. 


1674.    January  17.    Doctor  Hay  against  Andrew  Alexander  and  Others. 

In.  a  pursuit  for  maills  and  duties,  at  the  instance  of  Doctor  Hay,  as  beii^  in- 
feft  in  the  lands  of  Artrochie,  upon  a  comprising  against  Cone,  an  heritor  there-' 
of;  compearance  ¥tas  made  for  Andrew  Alexander,  who  alleged,  That  he 
ought  to  be  preferred;  because  he  had  a  right  from  one  Neilson,  who  had  a 
right  to  the  said  lands,  from  the  common  debtor,  prior  to  the  pursuer's. 

It  was  REPLIED,  That  the  said  Neilson's  right,  being  apprised  at  the  instance 
of  George  Stewart  long  before  any  right  made  to  Alexander,  the  Doctor  had  re^ 
duced  George  Stewart's  right,  who  was  preferable  to  Alexander ;  and  therefore, 
upon  that  principle  of  law,  ^  vinco  tmcentem  te  tinco,  the  Doctor  ought  to  be 
preferred  to  Alexander. 

It  was  DUPLiED,  That  the  reduction  can&ot  militate  against  Alexander,  be- 
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cause  he  was  neither  called  nor  compearing,  and  it  was  res  inter  alios  acta  ;  so 
the  pursuer,  having  declared  that  right  null,  could  not  make  use  thereof  as  a 
standing  valid  right,  wherein  he  could  pretend  no  interest. 

It  was  TRiPLiED,  That  George  Stewart,  whose  right  was  reduced,  having  fully 
denuded  Neilson  by  a  comprising  long  prior  to  Alexander's  right  flowing  from 
Neilson,  Doctor  Hay,  notwithstanding  he  had  reduced  the  same,  for  not  produc- 
tion of  the  bonds  whereupon  George  Stewart  had  comprised,  yet  he  might  make 
use  thereof  against  Alexander,  who  was  not  pursuer  in  that  reduction. 

The  Lords  did  repel  the  ailegeance  and  duply,  in  respect  of  the  reply  and  tri- 
ply;  and  found.  That  if  Neilson  was  totally  aenuded  by  George  Stewart,  by  an 
expired  comprising  before  the  right  made  to  Alexander,  that  Doctor  Hay  ought 
to  be  preferred,  Afexander's  right  being  a  non  habente  potestatem  ;  but  if  his 
right  was  before  the  expiring  of  the  legal  reversion,  that  he  ought  to  be  preferred 
to  the  Doctor,  as  derivmg  right  from  Neilson,  who  had  a  prior  right  from  the  com- 
mon debtor.  Which  was  most  just :  but  the  great  point  thereby  in  debate  was 
not  decided,  but  passed  over  without  decision,  viz.  that  the  Doctor,  who  had 
declared  George  Stewart^s  right  void  and  null,  could  never  found  upon  the 
same,  as  a  standing  right,  against  a  third  party,  who  was  neither  called  nor  com^ 
pearing ;  which  is  against  common  reason  and  law  ;  and,  as  that  maxim  holds, 
quod  approbo  non  reprobo,  so,  a  contrarioy  qui  reprobat  approbare  non  potest* 
And  not  being  so  found  was  very  hard.. 

Page  398. 


1674.    January  22.     Halbert  Laudeb  against  William  Alison. 

In  a  suspension,  raised  at  William  Alison's  instance,  who  was  charged  at  the 
instance  01  the  said  Halbert,  for  payment  of  the  sum  of  £1000  of  tocher,  con- 
tained in  his  contract  of  marriage  with  the  said  William's  daughter,  upon  this 
reason, — That  the  letters  ought  to  be  suspended  as  to  500  merks ;  because,  by 
the  contract,  he  was  only  obliged  to  pay  1000  merks  in  real  money  or  bonds,, 
and  for  making  up  of  the  £1000  he  was  obliged  to  deliver  merchant-ware  foir 
500  merks ;  whicn  he  had  reallv  done,  by  delivering  as  many  merchant  goods  to 
the  charger,,  upon  inventory,  after  the  marriage  : 

It  was  ANSWERED,  That  the  reason  was  noways  relevant ;  because  the  mer» 
chant  goods  were  in  possession  of  the  daughter  long  before  the  marriage,  who,, 
for  several  years,  was  in  use  of  buying  and  selling  in  the  shop  as  her  owrk 
goods,  and  never  counted  for  the  profit  thereof  to  her  father.. 

It  was  REPLIED,  That  the  daughter,  being  in  famiUa  patema,  and  having  no- 
means  of  her  own,  any  goods  in  her  possession  must  be  presumed  to  be  the  fa-^ 
ther's  ;  and  his  payment  of  the  maill  of  the  merchant  shop  to  the  heritor  there- 
pf,  and  delivering  the  goods  after  marriage  upon  inventory,  must  be  interpreted 
a  fulfilling  of  the  contract  of  marriage,  as  to  that  obligement  of  delivering  of  500 
merks  of  merchant  ware. 

The  Lords  did  sustain  the  reason  of  the  suspension,  notwithstanding  of  the 
answer,  unless  the  charger  would  offer  to  prove  that  the  suspender's  daughter 
had  means  belonging  to  herself,  whereby  she  might  buy  merchant-ware,  andi 
trade  therewith  by  succession,^  or  legacy,,  or  any  other  right  flowing  from,  any 
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Other  person  than  her  father ;  otherwise  they  found,  that  she,  being  inJiamBa^ 
the  goods  behoved  to  be  reputed  the  father's  goods  j  and  the  delivering  of  the 
same  upon  inventary  ought  to  be  ascribed  to  the  fulfilling  of  the  contract  of 
marriage  pro  tanto. 

Page  400. 


1©74.    January  23.    Mr  William  Nisbet  against  Robert  Meike. 

Ik  a  poinding  of  the  ground,  pursued  at  the  instance  of  Mr  William  Nisbet, 
as  having  right,  by  progress,  from  one  Gourlay,  who  had  comprised  a  tenement 
of  land,  lying  in  the  town  of  Edinburgh,  from  James  Nisbet,  with  the  perti* 
nents,  ami  all  right  that  he  had  thereto,  against  Robert  Meine,  who  was  inf^ 
in  a  laigh  booth,  which  was  a  part  of  the  said  tenement  :•-— 

It  was  ALLEGED  for  the  said  Robert,  That  the  pursuer  had  no  right,  as  being 
infeft  upon  his  comprising;  because  the  said  annualrent  was  not  specially  de* 
npunced  to  be  apprised,  nor  no  special  infeflment  taken  in  the  said  annualrent;' 
without  which  no  comprising  or  infeftment  of  the  property  could  carry  the  same, 
they  being  distinct  rights  of  their  own  nature. 

It  was  REPLIED,  That  this  laigh  booth,  being  but  a  part  of  the  tenement^ 
which  was  disponed  with  a  reservation  of  the  said  annualrent  of  £20  yearly,  the 
said  annualrent  did  remain  as  part  and  pertinent  of  the  whole  tenement  whereof 
the  laigh  booth  was  a  part  before  the  disposition  thereof;  Hkeas  the  said 
James  Nisbet,  heritor  of  a  ^reat  part  of  the  tenement,  against  whom  the  com* 
prising  was  led,  was  specially  infeft  therein. 

The  Lords  did  sustain  the  poinding  of  the  ground,  notwithstanding  of  the  al- 
legeance ;  which  they  found  not  competent  to  Robert  Meine,  who  coidd  pretend 
no  right  himself  but  only  to  the  laigh  booth,  out  of  which  the  annualrent  was 
reserved :  likeas,  he  had  secured  himself  from  all  hazard  of  the  said  annual- 
rent,  having  allowed  to  him  600  merks  out  of  the  first  end  of  the  price,  until  the 
same  was  purged.  But  if  any  other,  as  having  right,  by  a  special  apprising  or  in* 
jfeftment  of  the  annualrent  from  James  Nisbet,  had  compeared  and  proponed 
this  allegeance  against  the  pursuer^si  comprising,  it  had  been  otherwise  decided. 

Page  4m. 


1674.    January  23.    Samuel  Cheisly  against  Francis  Wauchope. 

Lr  a  suspension,  raised  at  Samuel  CheisVs  instance,  against  Francis  Waucfa* 
ope,  who  had  charged  him  as  having  rignt  by  translation  from  his  wife,  who 
was  assignee  constituted  by  his  sister,  to  whom  the  suspender  had  granted  bon4 
for  the  sum  of"  ■        ■,  upon  this  reason,— That  the  charger  could  have  no 

right  by  translation  from  his  wife ;  because  her  assignation  from  her  sister  was 
to  her  and  her  children,  secluding  her  husband ;  so  that  it  was  not  in  her 
power  to  transfer  the  same  in  his  favours : 

It  was  answered.  That  his  wife,  being  fiar,  and  having  only  right  whereby 
she  might  uplift,  or  her  creditors  affect  the  sum  contained  in  the  bond ;  notwidi* 
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standing  of  that  clause  secludine  her  hushand,  she  might  transfer  her  right  to 
him,  or  any  others  for  his  hehoof. 

The  Lords  found  the  letters  orderly  proceeded,  notwithstanding  of  the  reason 
libelled ;  and,  notwithstanding  that  the  husband  was  secluded,  found,  That  the 
wife  might  transfer  her  right,  which  was  founded  upon  her  assignation. 

Page  401. 


I674f.    January  TJ.    Mb  John  Spbeull  against  Mr  Robert  Stewart* 


In  a  suspension  of  a  decreet,  obtained  at  the  instance  of  the  said  Mr  Jdin 
SpreuU,  as  having  married  Katharine  Marshall,  against  Jean  Darach,  reUct  cf. 
John  Marshall,  and  Robert  Stewart,  her  second  husband,  for  payment  of  the 
sums  of  money  due  to  the  said  Katharine,  as  her  bairn's  part  of  gear,  and  as  asi^ 
signee  by  William  Marshall,  her  brother,  for  his  bairn's  part,  which  fell  to  them 
by  decease  of  their  father ;  upon  this  reason.  That  the  decreet  recovered  against 
him  was  only  as  representing  his  father,  who  had  married  the  said  Jean  Darach, 
who  was  executrix  to  her  husband,  John  Marshall;  and  the  decreet  bdng 
against  him  pro  interesse^  after  his  death  his  son  could  not  be  decerned  as  repre* 
senting  him,  that  interest  having  ceased  : 

It  was  ANSWERED,  That  the  reason  was  noways  relevant }  because  his  father 
was  locupletiorf actus  by  the  said  marriage,  in  so  far  as  his  wife,  being  executrix, 
did  assign  him  to  the  whole  benefit  of  the  executry ;  which  amounting  to  a  great 
sum,  and  he  having  married  her  within  less  than  a  year  of  her  first  husband's 
decease,  he  is  liab^  to  count  to  the  bairns  for  the  whole  inventory,  unless  he 
can  show  that  he  hath  done  exact  diligence  against  the  debtors  who  were  insol- 
vent. 

It  was  REPLIED,  That  the  suspender's  father  having  right,  by  his  contract  of 
marriage,  to  no  more  but  7000  merks,  which  was  due  to  his  wife  as  relict*  for 
her  third  part,  and  having  intromitted  with  no  more  after  the  marriage,  the  said 
sum  being  only  a  competent  tocher  for  a  man  of  his  fortune,  and  such  as  was 
necessary  ad  sustinenda  onera  matrimonii ;  and,  unless  that  the  chargers  can 
prove  that  his  father  intromitted  with  more,  he  is  not  liable,  in  law,  to  count 
for  the  same,  his  father  being  now  dead,  and  his  interest  ceasing. 

It  was  DUFLiED,  That  the  suspender's  father,  having  married  an  executrix, 
and  being  assigned  to  the  same,  and  a  decreet  recovered  against  him  during  the 
marriage,  he  was  thereby  constituted  debtor,  and  any  representing  him  must  be 
made  liable. 

The  Lords  found,  that  her  intromission,  as  executrix,  with  the  sum  of  7000 
merks,  could  not  be  attributed  to  the  third  part  only  of  the  whole  inventory  of 
the  testament ;  but  that  she  was  countable  to  the  bairn's  legators  for  two  parts 
thereof:  As  likewise,  they  found.  That  her  office  of  executrix  did  not  cease  by 
her  subsequent  marriage,  ner  husband  being  obliged  to  authorise  her  to  pursue 
and  execute  the  office  during  the  marriage.  But  the  decreet  being  given  against 
him  pro  interesse,  if  his  representatives  were  liable  thereto  after  the  dissolution 
of  the  marriage,  unless  they  could  prove  that  he  or  his  wife  did  intromit  during 
the  marriage,  was  not  deciaed. 
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1674.    February  S.    Jean  Blair,  Relict  of  umquhile  Alexander  Ferguson,. 

against  Tbe  Parishioners  of  Kingarth. 

Jean  Blair,  being  assigned  by  her  husband  to  a  decreet  conform,  obtained  at 
his  instance,  against  the  parishioners  of  Kingarth,  as  having  right  to  the  teinds*. 

Sarsonage  and  vicarage,  of  the  parish,  which  was  a  prebendary  of  the  ChapeL 
Loyal ;  she  did  thereupon  insist  against  the  heritors  for  their  vicarage  teinds. 
It  was  ALLEGED  for  Stcwart  of  Kilchattin,  one  of  the  heritors.  That  he  ouffht 
to  be  assoilyied,  because  he  had  right,  by  progress,  to  a  tack  granted  by  Air 
Archibald  Sinclair,  who  was  then  prebend  of  the  Chapel  Royal,  of  the  whole 
parsonage  teinds  of  his  lands  for  years  yet  to  run  ;  and,  by  virtue  thereof,  bad 
Deen  in  possession  of  his  whole  teinds,  parsonage  and  vicarage  ;  so  that,  unless 
the  pursuer  can  allege  that  her  cedent,  by  virtue  of  his  right,  had  decermdiem  et 
triennalem  possessionem^  the  pursuer  could  pretend  no  right. 

It  was  REPLIED,  That  vicarage  and  parsonage  were  distincta  jura  of  their 
own  nature,  and  a  tack  of  the  parsonage  could  not  include  the  vicarage ;  so 
that  there  was  no  necessity  to  prove  decennalem  et  triennqlem  possessionem,  Kil- 
chattin having  no  title  or  interest  in  the  vicarage. 

■  It  was  DUPLiED,  That  albeit,  in  the  greatest  part  of  Scotland,  parsonage  and 
vicarage  teinds  are  distinct  and  separate  rights,  yet,  in  the  Western  Isles,  the 
Bishops  within  their  q^uarters,  and  parsons  presented  to  a  parsonage  only,  by  vir- 
tue oi"  their  office,  without  mentioning  any  thing  of  vicarage,  have  right  thereto, 
and  their  tacksmen :  likeas,  by  the  committee  of  plat,  the  minister  of  Kin- 
garth did  get  an  augmentation  and  locality  of  £40  out  of  the  vicarage  teinds, 
wherein  the  prebend  was  called  and  compearing. 

The  Lords  did  find.  That  albeit,  within  the  Bishop'd  quarters,  there  was  no 
distinction  of  parsonage  and  vicarage,  that  being  a  particular  custom  in  the  Lewes 
as  to  the  Bishop's  quarters,  yet  tt^  prebend  of  K^ingarth  being  presented  both 
to  parsonage  and  vicarage,  which  were  distinct  rights  of  their  own  nature,  as^ 
tacksman  of  the  parsonage  only,  not  mentioning  the  vicarage  nor  the  preben- 
dary in  general,  did  not  comprehend  the  vicarage ;  and  so  repelled  the  defence, 
^nd  sustained  the  summons,  in  respect  of  the  reply. 
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1674.    Jtme  12.    The  Commissioners  for  Linlithgowshire  against  The  Free- 
holders. 

In  a  pursuit,  at  the  Commissioners**  instance,  for  payment  of  their  fees,  con- 
form  to  the  late  Act  of  Parliament  of  the  first  session ; — ^it  was  alleged.  That, 
by  the  said  Act  of  Parliament,  there  was  only  allowance  given  of  £5  per  diem 
for  every  day- that  they  should  sit  and  attend  the  Pariiament;  whereas  it  was 
ofiered  to  be  proven  that  the  Parliament  did  not  sit,  but  was  adjourned  many  of 
the  days  for  which  allowance  was  craved  j  and  that,  during  the  time  the  Parfia^ 
ment  aid  sit,  they  were  not  actually  present,  but  absent  many  days. 

It  was  REPLIED,  That  the  Act  of  Parliament  was  opponed,  which  hears  an  aU 
lowanee  for  every  day  from  the  first  to  the  last  day  of  every  Parliament,,  as. 
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should  be  attested  by  the  clerk-register  under  his  hand  ;  and  that  without  any 
exception  when  the  Parliament  did  sit  or  not,  or  when  the  commissioners  were 

absent. 

The  Lords,  having  considered  the  Act  of  Parliament,  did  find.  That  no  allow- 
ance ought  to  be  given  where  there  were  adjournments  of  Parliament  for  any 
long  time,  except  to  commissioners  who  were  for  remote  shires,  who  could  not 
conveniently  get  home  and  return  to  their  own  houses  upon  their  private  busi- 
ness; but,  as  to  commissioners  for  shires  near  to  Edinburgh,  not  only  they 
should  have  no  allowance  when  the  Parliament  was  adjourned  for  above  eight 
days,  but  even  when  they  were  adjourned  for  a  Jew  days,  they  should  have  no 
allowance  but  when  they  were  actually- in  Edinburgh  attending  the  Parliament 
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1674.   June  IS.    Mb  Colline  Campbell  against  George  Campbell  of  Airds, 

and  Mr  John,  his  Brother. 

In  a  suspension  raised  at  the  instance  of  George  Campbell,  and  Mr  John, 
his  eldest  son,  who  were  charged  at  the  instance  of  Mr  Colline,  his  second  son, 

to  make  payment  of  the  sum  of ,  contained  in  their  bond,  upon 

this  reason,  That,  by  a  condition  in  the  bond,  there  wad  no  annualrent  to  be 
paid  during  the  father's  lifetime ;  and,  therefore,  the  father  being  yet  alive,  and 
the  annualrent  being  only  due  by  the  eldest  son  after  the  father's  decease,  the 
principal  sum  could  not  be  charged  for,  to  be  lent  out  to  another  upon  annual- 
rent;  seeing  that  would  evacuate  the  condition  of  the  bond,  and  take  from  them 
the  benefit  of  making  use  of  the  principal  without  payment  of  the  annualrent. 

It  was  ANSWERED  for  the  charger.  That,  notwithstanding  of  that  cotidition, 
there  being  a  special  term  of  payment  inserted  in  the  bond,  with  the  consent  to 
raise  horning  and  charge  for  payment  afler  the  said  term,  both  by  the  father 
and  elder  brother,  the  letters  ought  to  be  found  orderly  proceeded,  notwith- 
standing of  the  said  condition,  and  that  the  father  was  yet  alive. 

The  Lords  did  find.  That  this  bond,  being  conceived  as  said  is,  the  condition 
would  import  no  more  but  to  free  the  suspenders  of  annualrent  until  the  term 
of  payment,  the  father  being  then  alive  ;  and  therefore  ordained  the  letters  to  be 
pjit  in  execution,  and  annualrent  to  be  paid  since  the  term  of  pa3rment. 
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1974.    June  16.    Mr  William  Qundas  against  Major  Bigoar  of  Wolmet. 

In  a  count  and  reckoning  at  Mr  William  Dundas  his  instance,  as  having 
married  one  of  the  daughters  of  Wolmet,  against  Major  Bi^gar,  who  was  cura- 
tor to  her  and  the  rest  of  the  sisters ;  there  being  an  article,  craving  that  the 
Major  should  be  liable  for  the  back-tack  duties  which  the  daughters  were  de- 
cerned to  allow  to  the  wadsetter,  upon  these  reasons  :-^That  the  daughters  hav- 
iiig  nffht  to  the  coal  of  Wolmet,  by  a.  sub-tack  flowing  from  the  Laird  of  Wol- 
met, nieir  father,  who  had  granted  a  wadset  of  the  lands,  upon  a  back-tack,  for 
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payment  of  the  annualrent  of  the  sums  lent  upon  the  wadset ;  as  in  law  their  fa* 
ther  who  had  the  back-tack  was  liable,  so  the  children  who  had  a  sub-taek  were 
likewise  liable  to  the  wadsetter :  and^  therefore,  the  curator  was  liable  for  negli- 
gence, not  having  served  inhibition  against  the  heir  of  Wolmet,  who  was  bound 
to  relieve  them  of  the  back-tack  dutr ;  this  estate,  medio  tempore^  being  comprised 
by  lawful  creditors,  ido.  The  children  were  pursued  for  payment  of  the  back- 
tack  duties,  and  an  arrestment  executed,  upon  the  dependfence,  against  Andrew 
Ker  of  Moristoun,  who  was  their  tutor,  and  had  intromitted  with  the  whole 
coal  rent  belonging  to  them,  which  was  an  actual  distress.  Stio.  Upon  that 
ground,  that  the  Major,  being,  curator,  did  purchase  the  lands  of  Wolmet  from 
the  heir,  who  was  bound  to  relieve  them,  and  thereby  prejudged  them  of  aH 
hopes  of  relief. — 

it  was  ANSWERED  to  the  first,  That,  by  the  sub-tack,  the  chUdren  being  only 
obliged  to  pay  1200  merks  of  the  back-tack  duty,  for  which  they  were  never 
distressed,  but,  on  the  contrary,  the  tutor  of  the  heir,  and  children,  having  the 
intromission  with  all  the  estate,  and  having  more  of  the  heir's  estate  than  would 
pay  the  superplus  of  the  1200  merks, — the  law  could  never  presume  that  the  Ma- 
jor was  negligent,  until  an  actual  distress. 

It  was  ANSWERED  to  the  second.  That  the  arrestment  and  dependance,  at  the 
wadsetter's  instance,  was  only  for  their  1200  merksj  payable  by  them.  And  to 
the  third. 

It  was  ANSWERED,  That  any  purchase  made  by  the  Major,  during  curatory, 
was  so  far  from  being  a  prejudice,  that  it  was  an  advantage  to  the  children  ;  see- 
ing the  heir  was  altogether  ruined  in  his  fortune,  and  imprisoned  for  debt,  and 
had  agreed  to  dispone  the  reversion  of  his  estate  for  a  less  price  than  the  Major 
give.* 

The  Lords  did  refuse  to  sustain  the  article  upon  the  first  and  last  reasons ; 
but,  as  to  the  second,  before  answer,  they  ordained  the  pursuer  to  produce  the 
arrestments  and  summonses,-^which  was  the  distress  alleged  upon, — ^that  they 
might  see  them,  if  they  were  used  for  recovery  of  the  whole  back-tack  duty,  or 
the  1200  merks  only  payable  by  them  ;  without  which  the  curator  could  not  be 
condemned  for  negligence,  for  not  serving  an  inhibition  against  the  heir. 
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1674.    June  18.  Margaret  Scrtmger  and  Dowoall  MTherson  against  The 

Earl  of  Northesk. 

There  being  a  dependence  of  an  action  at  Margaret  Scrymger's  instance, 
against  the  Earl  of  Northesk*  ^wherein  Dowgali  M'rheraon,  her  &tber-in-Iftw» 
was  compearing  for  his  interest ;  there  was  a  oill  given  in,  craving  that  the  said 
Dowgali  being  under  caption,  and  residing  within  the  Abbey  for  eschewing  the 
execution  thereof,  he  might  have  a  protection  for  his  person  to  attend  the  said 
a^ioD,  b^ng  the  only  person  who  could  inform ;  his  good-daughter  bemg  but  a 
young  gentlewoman,  who  had  no  knowledge  of  the  business  of  law. 

It  was  amswbreo.  That  the  granting  d^  protection  to  any  person  who  wtm 
denounced  rebel,  and  under  the  hazard  of  caption,  was  prohibited  by  the  Act 
of  Fji^ament ;  and  albeit  the  Lords  did  some  time  grant  the  same,  to  ddendeia 
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vho  were  cited  to  give  their  oath,  for  a  certain  time,  within  which  the^  might 
come  in  to  depone,  and  return  to  their  own  dwelling ;  yet  they  never  did  grant 
a  protection  to  a  pursuer,  that  he  might  have  personam  standi  in  jwlick),  and 
follow  forth  actions  at  his  instance  as  a  free  liege. 

The  Lords,  notwithstanding  of  the  answer,  did  grant  a  protection  until  the 
end  of  the  session. 
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1674.  Jttne  Q4s.  Paterson  against  Johnstoune  Son  to  the  Laird  of  Lockerbie. 

In  a  suspension,  raised  at  Johnstoune's  instance,  who  was  charged  upon  a  bond 
of  borrowed  money,  granted  by  him  to  Paterson,  upon  this  reason,-— That  the 
said  bond  was  granted  for  bygone  maintenance  due  by  his  father,  who,  upon 
decreets  recovered  against  him  for  the  same,  was  under  caption  ;  and  that,  by 
the  late  proclamation,  all  maintenance  was  discharged,  except  where  the  bond 
was  given  by  the  heritor,  who  was  debtor :  but  so  it  is  that  the  suspender's  fa- 
ther, being  only  debtor,  had  never  given  bond  i  and  therefore,  as  he  was  free, 
so  his  son  could  not  be  decerned  to  make  payment  :— 

It  was  ANSWERED,  albeit  this  bond  was  given  for  maintenance  due  by  the  fa- 
ther, against  whom  several  decreets  were  recovered,  which  the  charger  did  ac- 
cept as  a  sufficient  security  for  payment ;  and  had  no  more  to  do  with  the  father ; 
and  so  it  could  not  fall  within  the  proclamation  ;  and  the  granter  ought  to  seek 
his  own  relief,  wherein  the  charger  was  not  concerned. 

The  Lords  did  find  the  letters  orderly  proceeded,  notwithstanding  of  the  rea- 
son ;  and  found.  That,  having  voluntarily  given  bond  in  his  own  name,  be  ought 
to  fulfil  the  same  ;  and  it  did  not  fall  within  the  case  of  the  act  of  the  council, 
the  father  not  being  distressed. 
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1674.    June  24.    Henry  Murray  of  Locmlean  against  Sir  William  Murray 

of  AUCHTERTYRE. 

In  a  pursuit  at  Lochlean's  instance,  as  assignee  by  the  heirs  of  Mr  John  Mai- 
loch  in  and  to  a  back-bond  wanted  to  him  by  Auchtertyre,  whereby  he  was 
€l>liged  to  lead  a  comprising  for  his  own  debt,  and  the  said  Malloch,  for  their 
security  of  the  sums  of  money  due  to  them  ;  and  in  case  of  sale  of  the  lands,  to 
dispcme  as  much  thereof  to  the  said  Malloch  as  would  be  effeiring  to  his  sum, 
principal,  annualrent,  and  expenses ;  as  likewise  bearing,  that  he  should  not  dis- 

Eone  without  Malloch's  consent.  Whereupon  he  craved,  that,  the  comprising 
eing  now  expired,  Auchtertyre  should  be  decerned  to  dispone  to  him  a  fun 
proportion  of  the  said  lands,  as,  Auchtertyre's  own  sums  ana  his  being  calcula- 
ted^  would  fall  to  his  share. 

It  was  ALLEGED,  That  the  back-bond  could  not  furnish  any  such  action  ;  be- 
cause, Murray  of  Buchantie,  being  the  common  debtor,  against  whom  several 
creditors  were  leading  compriaings^  Auchtertyre  took  upon  him  the  trust  volun- 

X  X  X  X 


714  GOSFORD.  1©74- 

tarily,  and  led  a  comprising  upon  the  said  back-bond,  whereby   he  hath    a 

{)ower  to  dispone  with  Malloch's  consent ;  and  having  now  disponed  the  said 
ands  to  the  common  debtor,  and  thereby  gotten  payment  to  Malloch,  as  well 
as  himself,  of  the  whole  principal  sum  and  annualrents,  and  reponed  Buchantie, 
the  common  debtor,  to  his  estate ;  it  is  a  most  odious  and  rigorous  pursuit,  that 
this  pursuer,  who  was  but  assignee  by  Malloch  for  an  inconsiderable  sum,  should 
crave  that  Auchtertyre  should  dispone  to  him  a  part  of  the  lands  far  exceeding 
the  worth  of  the  whole  sums  due ;  he  being  in  as  good  condition  as  Auchtertyre 
himself;  especially  seeing  this  trust  was  undertaken  with  consent  and  knowledge 
of  the  common  debtor,  who  was  present,  and  did  write  the  back-bond  at  his  own 
house,  and  delivered  the  same  to  Malloch. 

It  was  REPLIED,  That,  the  back-bond  bearing  a  clear  trust,  the  pursuer  ought 
to  have  the  full  benefit  thereof,  as  if  the  expired  comprising  had  been  led  in 
his  own  name;  and  Auchtertyre,  the  trustee,  was  in  pessimajide  to  dispone 
these  lands  without  Malloch's  consent. 

The  Lords,  before  answer,  having  ordained  Auchtertyre  to  condescend  what 
way  he  was  intrusted  to  lead  that  comprising ;  whether  to  the  benefit  of  the  com- 
mon debtor,  as  well  as  to  Malloch  and  himself:  and  thereupon  having  taken 
the  oath  of  Robert  Hamiltoun,  who  declared  he  was  ordered  by  the  common 
debtor  to  lead  that  comprising ;  and  that  he  paid  the  expenses ;  and  that  Auch- 
tertyre was  willing  to  depone  upon  the  verity  thereof:  as  likewise,  finding  that 
the  back-bond  was  all  written  by  the  common  debtor's  hand,  at  his  own  house, 
and  that  he  had  paid  yearly  the  annualrents,  and  a  part  of  the  principal  sum, 
they  did  assoilyie  Auchtertyre,  upon  payment  of  the  remainder  of  the  principal 
sum  and  annualrents,  and  expenses,  not  only  upon  the  condescendence  foresaid, 
but  likewise  because,  in  law  it  hexng  factum  imprestabile  to  dispone  any  part  of 
the  lands  which  he  had  already  disponed  to  the  common  debtor,  all  that  ne  ws^ 
liable  for  in  law  was  damnum  et  interesse ;  which  was  liquidated  by  the  back-bond 
to  be  the  principal  sum,  annualrent,  and  expenses  ;  which  Malloch  could  never 
refuse,  if  he  had  consented ;  and  he  being  d^ad  before  the  disposition,  his 
children  were  in  as  good  condition  as  if  he  had  consented. 
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1674«    June  SO.     Lewis  Nisbet  against  Mr  John  Wish  art. 

In  an  action,  at  the  said  Lewis's  instance,  against  the  said  Mr  John,  from  whom 
he  had  purchased  an  heritable  right  of  the  lands  and  teinds  of  Drimmie,  to  hear 
and  see  him  found  and  decerned  to  accept  of  a  disposition  back  again  of  these 
same  lands,  or  to  refund  the  price  thereof  that  he  had  gotten  ;  or  otherwise  ta 
prbcure  to  him  a  three  nineteen  years'  tack  of  the  teinds  from  the  titular,  upon 
an  alleged  promise  made  by  the  said  Mr  John  in  the  terms  foresaid.-— 

It  was  ALLEGED  for  the  defender,  That  any  such  promise  being  but  verbal, 
and  not  put  in  writ  and  subscribed,  was  not  obligatory  in  law  ;  there  being  aU 
ways  locus  penitentice  as  to  all  dispositions  of  lands  or  heritable  rights^  notwith* 
standing  of  any  communing  or  verbal  transaction  ;  until  the  dispositions,  con- 
tracts, or  bonds,  be  subscribed  by  the  contractors. 

It  was  REPLIED,  That  the  promise  libelled^  being  alternative,,  either  to  procure 
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a  tack  of  the  teinds,  or  to  accept  of  a  disposition  of  lands,  it  was  sufficiently  re- 
levant to  be  proven  by  the  defender's  oath,  without.any  writ ;  and  the  promise, 
in  the  first  place,  being  to  procure  a  tack  of  the  teinds,  which  in  law  was  obli- 
gatory, albeit  the  other  party  accept  of  the  right  of  lands,  could  not  be  binding, 
except  writ  had  intervened ;  yet  the  adjection  thereof  to  the  first  member  of  the 
alternative  gave  the  defender  only  power  to  resile  from  that  part,  in  case  he 
thought  it  better  for  him  to  procure  a  tack  to  the  teinds,  than  to  accept  of  the 
heritable  right  of  lands. 

The  Lords  did  find,  That  such  a  promise  being  complete,  albeit  it  was  alter- 
native,  was  not  at  all  obligatory  to  infer  that  the  defender  should  receive  back 
again  a  disposition  of  the  lands  sold,  and  refund  the  price ;  or  to  procure  a  three 
nineteen  years*  tack  of  the  teinds ;  unless  it  had  been  put  in  writ  by  way  of  con- 
tract or  bond.  Page  420. 


1674.    Jidj/  7*     Mr  Alexander  Lisk  agcunst  Gilbert  Rob. 

In  a  pursuit,  for  damage  and  interest,  at  the  instance  of  Mr  Alexander  Lisk, 
upon  this  ground.  That  he  had  set  his  lands  to  Gilbert  Rob,  and  he  was  obliged 
to  enter  and  possess  the  same  at  Whitsunday  ;  and  that,  after  the  flitting  Friday, 
he  had  required  him  to  enter  to  the  possession,  and  taken  instruments  upon  his 
refusal : — 

It  was  ALLEGED,  That  the  defender,  not  being  required  until  five  days  after 
the  term,  and  the  houses  and  lands  not  being  made  void  and  red,  by  the  removal 
of  the  present  tenant,  the  defender  was  not  obliged  to  remove  from  his  old 
room  his  whole  family  and  goods,  having  no  place  to  which  he  might  enter. 

It  was  REPLIED,  That  the  defender,  being  required,  was  obliged  to  come  to 
the  new  room  with  his  family  and  goods,  and  then  have  required  the  heritor 
or  his  tenants,  that  he  might  have  present  possession  ;  otherwise  the  heritor  was 
not  obliged  to  remove  the  present  tenant,  aiid  make  his  room  void  :  which  not 
being  done,  the  defender  is  liable  for  damage  and  interest. 

The  Lords  did  look  upon  this  as  a  general  case ;  and,  after  much  reasoning 
amongst  themselves,  did  at  last  find  the  defender  liable  in  damage,  unless  he 
would  offer  to  prove  that  he  had  required  the. pursuer,  after  the  ordinary  day  of 
flitting,  to  enter  him  to  the  possession  ;  or  otherwise,  that  he  offered  to  prove  that 
the  heritor  had  set  a  new  tack :  Notwithstanding  it  was  urged,  that  the  removing 
of  a  present  tenant  is  necessary  in  order  to  the  entering  of  a  new ;  and  that  the 
master,  being  obliged  in  law  to  enter  the  tacksman,  he  ought  to  make  the  room 
void,  and  put  him  in  a  condition  that  he  might  enter.     This  was  hard. 

Page  ^91. 


1674.    July  10.    Thomas  Anderson  against  Sir  Georx^e  Preston  of  Valie- 

FIELD. 

Thomas  Anderson,  as  having  right  to  an  annualrent  out  of  the  lands  of  Over- 
toUD ;  whereupon  he  obtained  a  decreet  of  poinding  of  the  ground  \  which  being 
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suspended ;  and  reduction  raised  at  the  instance  of  Sir  George  Preston,  upon 
tins  reason.  That  he  stood  infeft  in  the  foresaid  lands  upon  an  expired  comprise 
ing }  whereas  the  charger's  right  was  only  a  base  infeflment  of  annualrent,  never 
clad  with  possession,  until  the  suspender  was  publicly  infeft  upon  h{8  compris- 
ing:— 

It  was  ANSWERED  for  the  charger,  That  the  reason  was  no  ways  relevant ; 
because  his  infeftment  of  annualrent  was  prior  to  the  suspender's  comprising ; 
and,  albeit  it  was  base,  yet  the  suspender  had  homologated  the  same,  in  so  far 
as,  since  the  expiring  or  this  comprising,  he  had  made  payment  of  the  annual- 
rent,  and  had  received  discharges  from  the  charger. 

It  was  REPLIED,  That  the  payment  of  annualrent  could  not  infer  any  obliga- 
tion u^on  the  charger's  right ;  because  the  compriser,  being  a  stranger,  not 
knowing  the  validity  of  the  annualrenter's  right,  might  pay  the  annualrent  for 
some  years  ;  as  to  which  payments  it  might  prejudge  him,  but  could  not  hinder 
him  thereafter  to  quarrel  his  right  by  reduction  or  suspension ;  as  in  the  case  of 
a  superior  who  receives  payment  of  the  feu^duty,  notwithstanding  whereof  he 
may  quarrel  the  vassal's  right  upon  any  nullity,  or  by  way  of  iroprobation,  the 
feu-duties  being  to  be  paid  by  one  who  was  not  entered  by  the  superior  himself. 

The  Lords  did  find.  That  payment  of  the  annualrent  by  the  compriser,  who 
was  a  stranger,  and  had  not  granted  that  infeftment  of  annualrent,  was  no  ho^ 
moloeation  of  his  right ;  and  therefore  did  suspend  the  letters,  and  reduce ;  un- 
less they  would  offer  to  prove,  by  the  compnser's  oath,  that  it  was  specialiter 
actum,  and  the  annualrenter's  right  made  known  when  he  received  payment  of 
the  annualrent.  Page  423. 


1674.    November  12.    Mr  John  Semple  against  Jean  Semple  and  her  Hus- 

•  BAND. 

In  an  action  pursued  at  the  said  Mr  John's  instance,  as  assignee  to  a  bond 
granted  to  John  Semple  of  Balgoune  by  Semple  of  Noblestoun,  as  cautioner 
for  Semple  of  Stanifleet,  who  was  principal  in  the  bond  against  the  relict  and 
executor  of  the  said  cautioner  :-*-it  was  alleged,  That  the  pursuer  could  have 
no  right  as  assignee ;  because,  long  before  any  intimation  of  his  right,  his  ce- 
dent, by  a  missive-letter  written  to  the  principal  in  the  bond,  had  written,  that 
the  particulars  betwixt  him  and  Stanifleet  were  equal ;  and  that  he  was  willing  to 
discharge  him,  he  getting  a  discharge  from  him. 

It  was  replied.  That  the  said  missive-letter,  being  written  by  John  Semple, 
who  was  a  writer  to  the  signet,  could  only  be  applied  to  accounts  for  writing,  he 
being  Stanifieet's  ordinary ;  but  could  not  be  interpreted  to  take  away  a  bond  of 
borrowed  money ;  especially  the  said  offer  never  being  accepted  of,  nor  mutual 
discharges  thereupon  granted. 

The  Lords  did  sustain  the  defence,  'founded  upon  the  missive-letter,  to  take 
laway  the  bond,  not wittetan  ding  of  the  reply ;  lapon  these  special  reasons,  Tliat 
it  was  an  old  bond  for  an  inconsiderable  sum,  whereupon  BalTOunie  had  never 
distressed  the  principal  nor  cautioner ;  nor  had  left  it  amongst  the  inventory  of  his 
debts :  but  they  did  declare,  that  the  defender  should  procure  a  discfaii^  to 
Balgoratiie*B  executors  from  Stanifleet,  or  warrant  thm^  against  Stsniileet^  xepne- 
sentatives.  Page^9Q. 
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1674.    November  23.    James  Hamilton  against  The  Earl  of  KmoHORN. 

James  Hamilton,  as  assignee,  by  Melgutn,  to  two  bonds  of  borrowed  money 
due  by  the  Earl  of  Kinghom ;  who  being  charged,  did  suspend,  upon  this  rea- 
son:—-That  these  bonds  being  granted  to  Melgum,  as  a  part  of  the  price  of  die 
lands  of  Hattoun,  bought  by  the  suspender  from  Melgum,  who  had  granted  a 
back-bond  of  that  same  date,  bearing,  that,  if  he  should  not  be  paid  by  the  te- 
nants, of  the  rents  of  the  crop  I67O  and  1671»  that  then  he  should  be  free  of 
the  said  bonds  pro  tanto :  Likeas  he  had  recovered  decreet  against  the  tenants 
for  payment  01  these  y^^urs'  duties. 

It  was  ANSWERED,  That  the  letters  ought  to  be  found  orderly  proceeded,  not- 
withstanding of  that  reason  founded  upon  the  back-bond ;  because  the  charger, 
having  intimated  the  assignation  by  a  charge  of  homing,  the  Earl,  by  his  mis- 
sive letter  produced,  did  acknowledge  that  he  was  truly  debtor ;  and  that  if, 
notwithstanding  of  Melgum's  assurance  by  his  missive  letter,  to  free  him  of  the 
charge  at  Hamilton's  instance,  he  should  not  procure  his  liberation,  in  that  case 
he  should  take  care  presently  to  make  payment  of  the  bygone  annualrents ;  and, 
upon  some  reasonable  delay,  should  likewise  nay  the  principal  sum ;  so  that  any 
decreet  recovered  against  the  tenants,  being  long  posterior  to  that  missive  let- 
ter, to  which  neither  Melgum  nor  the  charger  was  called,  it  could  be  no  ground 
of  suspension,  it  being  only  obtained  of  purpose  to  found  this  reason  after  several 
years,  wherein  he  ought  to  have  done  diligence ;  and  that  by  collusion  also. 

It  was  BEPLiED  for  the  defender.  That  the  missive  letter  being  only  in  these 
terms.  That  if  he  should  be  debtor  to  Melgum,  he  should  make  pa3rment  as  said 
is,  yet  that  did  not  preclude  him  from  any  legal  defence  founded  upon  the 
back-bond,  which  was  prior  to  tiie  charge. 

The  Lords,  having  considered  Melgum's  letter,  with  the  Earl's  subjoined 
thereto,  did  find,  that  they  being  posterior  to  the  charger's  assignation  and  in- 
timation^  could  not  prejudge  the  assignee ;  and  that  these  words,  if  he  should  be 
debtor,  relating  only  to  Melgum's  promise,  and  making  no  mention  of  the  badc- 
bond  granted  by  Mel^u^i,  bul^  on  the  contrary,  bearing  that,  in  case  Melgum 
diould  not  prevail  witn  the  charger^  he  should  be  debtor  to  him  both  in  princi^ 
pal  aud  annualrents, — ^the  charger  was  in  the  case  of  delegation  where  a  credi- 
tor being  appointed  and  delegated  to  pay,  if  he  accept  thereof,  without  making 
mention  of  aay  ground  <^  law,  such  as  compensation  or  otherwise^  whereupon 
he  might  defend  himself  against  the  cedent,  he  can  never  thereafter  defend 
against  the  assignee  who  hath  intimated  his  right. 

PageiSO. 


1674.    N^cember  Z5.    Jaket  Ingus  and  Andbew  Charters,  her  Husband, 

against  John  M'Morran. 

Thb  said  Janet,  and  her  husbands  having  intented  action  against  Bailie  Mac- 
Morran,  as  tutor  dative  to  the  said  Janet's  mother,  for  count  and  reckcmisg  of 
Us  intromtssions ;  and  for  modification  of  an  aliment ;  and  finding  cautjoi  to 
WBoke  the  rest  Jbrthooming  to  the  nearest 
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It  was  ANSWERED,  That  the  pursuer  had  no  interest,  she  having  a  brother 
who  did  not  concur  in  this  pursuit ;  likeas  the  defender,  when  be  procured  his 
gift  of  tutory  dative,  having  found  sufficient  caution,  he  could  never  be  liable 
but  to  the  furious  person,  if  she  shall  recover ;  or  to  her  heirs  or  executors, 
who  shall  have  the  best  title,  only. 

It  being  farther  ali^eged,  that  this  pursuer,  by  her  contract  of  marriage, 
subscribed  by  her  husband  as  taking  burden  for  her,  had  discharged  all  benefit 
he  could  crave  any  manner  of  way  by  the  decease  of  her  said  mother ;  and  that 
in  favours  of  her  brother,  who  did  not  pursue. 

The  Lords,  upon  that  last  allegeance,  did  assoilyie  the  defender.  But  if  the 
brother  had  pursued,  or  concurred  in  this  action,  it  was  not  determined  if  a  tu- 
tor dative  to  a  furious  person  might  be  pursued  for  count  and  reckoning,  and 
the  modification  of  an  aliment,  which  might  have  been  the  subject  of  debate ; 
but  it  is  thought  they  would  have  been  liable  in  that  same  condition,  as  tutors 
to  minors,  but  no  oUierways. 

Fage  432. 


1674.    December  2.     Captain  Wishart  against  The  Bishop  of  Edinburgh. 

Captain  Wishart,  as  executor  and  nearest  of  kin  to  his  father,  the  deceased 
Bishop  of  Edinburgh,  did  pursue  the  present  bishop  for  the  whole  quots  of 
testaments  which  fell  during  the  deceased  bishop^s  lifetime  j  as  likewise  during 
the  ann  after  his  father*s  death. 

It  was  ALLEGED  for  the  bishop,  who  had  likewise  intented  a  declarator,  that 
no  such  quots  could  fall  under  executry,  or  within  the  ann  : — ^that,  as  to  these 
quots  that  fell  during  the  bishop's  lifetime,  they  could  not  fall  to  the  executor, 
unless  they  had  been  confirmed,  because  they  were  only  due  to  the  bishop  rfl- 
tione  officii ;  and  the  law  did  give  the  same,  for  that  special  reason,  that  he  did 
administrate  and  interpose  his  authority  for  the  preservation  of  the  defunct's 
goods  ;  which  reason  ceasing,  and  he  being  at  no  pains,  nor  did  officiate,  he 
could  crave  no  benefit  thereof;  but  the  same  ought  to  belong  to  the  succeeding 
bishop,  who  did  interpose  his  authority,  and  confirmed  the  quots  of  testaments, 
being  of  their  own  nature  but  casual,  which  might  fall  or  not  fall,  were  not  of 
the  nature  of  annualrents  out  of  lands  or  teinds ;  and  so  could  not  be  estimated 
to  be  a  part  of  the  rents  and  benefice. 

It  was  REPLIED  for  the  executor.  That  the  quots  of  testaments  bein^  a  part 
of  the  bishop's  benefice,  to  which  he  was  presented,  did  necessarily  bdong  to 
him,  as  well  as  any  other  rents  of  his  benefice  ;  which  falling  due  during  his 
lifetime,  he  hath  that  same  right  thereto,  as  to  the  rents  of  any  other  part  of 
the  benefice  ;  and  he  dying,  not  uplifting  the  same,  it  did  fall  under  executry, 
-as  was  decided  lately  in  a  case  betwixt  th^  executors  of  Faicfoull,  Bishop  of 
Glasgow,  and  the  succee^ng  bishop  :  and  the  quots  of  testaments  being  due 
by  the  death  of  any  person  within  the  diocese,  is  no  more  a  casualty,  but  in  law 
h  due  to  the  Bishops,  whether  it  be  confirmed  or  not ;  he  having  no  more 
right  to  any  other  part  of  the  benefice  than  to  these  quots. 

The  Lords,  by  their  interlocutor,  did  find.  That  the  quots  of  testaments  could 
be  only  due  to  the  executors  of  the  bishops,  if  they  were  actually  confirmed 
during  their  lifetime, — ^having  found  that  the  late  practique  adduced  was  not  a 
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decreet  injbro,  but  upon  the  consent  of  parties.  Thereafter  the  executors  in- 
sisting for  the  quots  of  testaments  during  the  ann  ;  the  Lords,  upon  the  former 
reason,  did  find  that  the  quots  did  not  fall  under  the  ann,  but  belonged  to  the 

Bishop  who  confirmed. 

Page  434. 


1674.    December  2.     Beatrix  Craig  against  Edgar  of  Woddbhly.. 

Edgar  of  Wodderly,  being  debtor  to  the  said  Beatrix  in  the  sum  of  seven 
hundred  merks  by  bond,  she  did  assign  the  same  to  John  Greenleys,  her  first 
husband,  in  her  contract  of  marriage  ;  who  did  make  a  retrocession  thereof  to 
the  said  Beatrix  before  his  death ;  and  she  thereafter  did  of  new  assign  the  sai^e 
to  Mr  John  Lowthian,  her  second  husband ;  to  whom  the  said  Beatrix  being 
confirmed  executor^  and  given  up  an  inventory  of  that  same  debt,  she  did  pur- 
sue Wodderly  for  payment. 

It  was  alleged,' That  she  could  have  no  right,  as  executrix  to  Mr  John  Low- 
thian ;  because  the  sum  being  formerly  assigned  to  her  first  husband,  any  retrof- 
cession  made  by  him  not  being  intimated,  it  remained  in  bonis  defimcti  ;  and  his 
executor  can  only  have  right  to  pursue. 

It  was  REPLIED,  Imo.  That  the  allegeance  wasjt/^  tertii  to  the  defender ;  and 
the  pursuer  was  content  to  find  caution  to  warrant : — 2do.  The  debt  being  origin- 
nally  due  to  the  pursuer ;  and  albeit  it  was  assigned,  she  being  thereafter  retro- 
cessed,  she  had  undoubted  right  thereto  ;  and  it  could  not  be  in  bonis  defimcti^ 
after  retrocession,  but  did  belong  to  the  pursuer,  as  executrix  to  her  second  hus- 
band. 

The  Lords  did  find.  That  an  assignation  made  to  a  husband  by  a  contract  of 
marriage  ought  not  to  be  intimated,  otherwise  he  transferring  the  same,  or 
making  a  retrocession,  it  did  so  denude  him,  that  the  debt  assigned  could  not 
fall  under  his  testament ;  and  it  was  sufiicient  that  the  pursuer  £d  offer  to  war-- 
rant  against  any  distress,  which  could  never  happen  at  the  instance  of  the  exe^ 
cutors  of  the  first  husband,  who  were  obliged  to  warrant  the  retrocession  ;  so 
that  there  could  remain  no  difiiculty  but  one  being  confirmed  executor-creditor 
to  the  first  husband ;  who  thereupon  might  pretend  that  the  defunct,  being 
denuded  by  assignation,  never  intimated  during  lifetime,  he  confirming,  ought 
to  be  preferred.  But  this  was  not  the  case,  there  being  no  executor-creditor ; 
and,  albeit  there  had  been  one  confirmed,  yet  it  is  thought  that  the  pursuer, 
as  executrix  to  the  second  husband,  who  had  right  by  translation,  having  first 
confirmed  the  sum,  and^  done  diligence,  could  have  been  preferred :  but  if  the 
executor-creditor  to  the  first  husband  had  done  diligence  first,  the  difficulty  would 
have  been  the  greater,  seeing  it  may  be  alleged,  that  an  executor-creditor  being 
confirmed,  it  is  in  effect  a  legal  assignation  to  that  debt  of  the  defunct's  ;  and, 
doing  the  first  diligence,  ought  to  be  preferred  to  any  prior  assignee,  who  had. 
wever  intimated  the  same.. 

Fage  434*, 
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1674#    December  3.    Geoboe  Cockburn  of  Piltoun  against  The  £abl  of 

SouTHE8K»  and  other  Creditors  of  the  Lord  Sinclabe. 

The  Laird  of  Hermistoun,  younger,  having  married  the  only  daughter  and 
apparent  heir  of  Lord  Sinclare,  who  did  dispone,  by  contract  of  marriage,  his 
whole  proper  estate  to  Hermistoun  ;  who  cud  grant  bond  to  John  Watt,  then 
servant  to  the  Earl  of  Southesk,  for  payment  of  a  yearly  annuity  of  eight  thou- 
sand merks :  the  bond  being  assigned  to  Piltoun ;  who  thereupon  did  pursue  the 
tenants  of  Hermistoun,  as  having  comprised  upon  the  said  bond ;  and  as  being 
donatar  to  Hermistoun's  liferent  escheat ;  and  recovered  decreet  preferring  him 
to  Hermistoun's  creditors,  who  did  then  compear.  Thereafter  Hermiskoun's 
whole  estate  beiiig  set  in  tack ;  and  the  Laird  of  Cockburn  being  cautioner  fw 
the  tacksmen ;  Piltoun  haviog  charged  upon  the  foresaid  decreet  the  whole 
tacksmen,  there  was  a  bill  of  suspension  given  in,  in  name  of  the  Earl  of  South* 
esk,  and  divers  other  creditors  who  had  arrested ;  whereupon  the  Lords  ordain* 
ed  all  parties  to  be  heard,  as  in  a  double  poinding,  before  the  passing  of  the  bilL 

It  was  ALLEGED  for  the  Earl  of  Southesk,  That  he  ought  to  be  preferred,  be- 
cause, he  being  a  lawful  creditor  to  the  I^ord  Sinclare,  before  any  asaiguation 
made  to  Piltoun  by  John  Watt,  the  said  assignation  was  a  deed  of  the  Lord 
Sinclare's  who  was  common  debtor,  for  his  own  behoof,  and  Piltoun  was  only  a 
trustee  to  the  behoof  of  the  Lord  Sinclare,  who  was  noways  debtor  to  him  be- 
fore the  said  assignation ;  and  therei^re,  by  the  act  of  Parliament,  1621»  anait 
bankrupts,  Piltoun's  right  was  void  and  niul,  and  would  not  preiudge  any  law- 
ful creditor  who  had  done  diligence,  as  the  Earl  of  Southesk  bad  d(Mie  by  inhip 
bition,  and  the  other  creditors  who  had  arrested  in  the  hands  of  Hermistoun 
his  tenants  and  tacksmen  of  the  estate,  as  being  lawful  creditors  to  Hermistoun; 
and  the  Lord  Sinclare,  or  his  trustee,  could  not  be  preferred  to  them,  who  had 
done  lawful  diligence,  as  said  is,  seeing  PUtoun's  interest  being  only  a  right  on 
trust,  and  for  no  onerous  cause,  he  could  be  in  no  better  condition  t&n  the 
Lord  Sinclare,  who,  having  no  real  right  out  of  Hermistoun's  estate^  could 
never  compete  with  them  for  the  mails  and  duties  of  the  said  lands  which  they 
had  arrested ;  which  was  a  real  diligence :  Neither  could  Piltoun's  comprising  or 
gift  of  escheat  give  him  preference,  they  being  only  founded  upon  his  assigna- 
tion, made  to  hun  as  trustee,  when  he  was  noways  creditor  to  the  Lord  Sin- 
cliu« ;  and  albeit  Piltoun,  being  assignee,  got  a  new  bond  from  Hermistoun,  in 
his  own  name,  for  payment  of  the  said  annuity,  yet  that  being  a  voluntaiy 
deed,  and  in  trust,  as  said  is,  could  never  be  a  title  whereupon  to  crave  pre- 
ference ;  seeing,  in  that  former  process,  wherein  he  had  obtained  decreet,  it 
being  referred  to  his  oath  that  his  name  was  only  borrowed,  he  did  confess  that 
the  Lord  Sinclare  had  made  choice  of  him  as  a  person  on  whom  he  relied,  and 
had  taken  bond  in  his  name  from  Hermistoun^  the  common  debtor,  for  that  an- 
nuity of  eight  thousand  merks. 

It  was  ALLEGED  for  PUtouu,  That,  notwithstanding  of  all  these  reasons,  he 
ought  to  be  preferred  to  the  Earl  of  Southesk,  because  the  r^its  of  the  lands  in 
question,  belonging  to  the  Laird  of  Hermistoun,  his  debtor,  from  whom  he  had 
comprised  the  same,  were  not  affected  by  an  inhibition  served  against  Lord  Sin. 
clare ;  who  was  not  thereby  incapacitated  to  ffnmt  an  assignation  to  Hermistoun's 
bond,  nor  Hermistoun  to  grant  a  new  bond  in  favours  of  Piltoun,  who  was  a 
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singular  successor  to  John  Watt :  neither  could  his  right  fall  within  the  Act  of 
Parliament,  he  having  taken  the  same  for  a  most  onerous  c^use,  viz.  for  aliment- 
ing the  Lord  Sinclare,  and  furnishing  him  money  upon  his  necessary  occasions  ; 
which  accordingly  he  had  performed  by  alimenting  him,  and  debursing  money 
for  him,  upon  many  pressing  occasions,  to  physicians,  and  for  his  funeral;  which 
were  just  causes  of  Hermistoun's  granting  of  that  bond  of  annuity,  to  whom, 
and  to  whose  heirs,  he  had  disponed  the  fee  of  his  estate,  by  contract  of  mar- 
riage, as  said  is  ;  and  the  Earl  of  Southesk,  being  only  a  creditor,  as  having  the 
Lord  Sinclare's  only  bond  as  cautioner  to  him  for  the  Earl  of  Caithness's  debt, 
for  which  the  Earl  of  Seaforth  was  likewise  bound,  he  might  recover  payment 
aliunde ;  and  his  inhibition  could  not  hinder  the  Lord  Sinclare,  or  Piltoun,  to 
take  security  for  an  aliment,  which  bonajide  was  paid  by  Piltoun  yearly  before 
ever  Hermistoun's  rents  were  affected  by  any  diligence,  either  at  Southesk's  in- 
stance,  or  any  other  creditor  of  the  Lord  Sinclare's  or  Hermistoun's.  2rfo.  The 
rents  of  Hermistoun's  estates,  belonging  to  the  King  by  his  annual  rebellion, 
Piltoun  had  obtained  the  gift  thereof  upon  that  special  reason  and  considera- 
tion, that  he  had  alimented,  and  was  bound  to  aliment,  the  Lord  Sinclare  during 
lifetime ;  and,  by  virtue  thereof,  as  the  King's  donatar,  ought  to  be  preferred  to 
all  creditors  ;  likeas  he  had  already  obtained  decreet  upon  these  grounds,  not- 
withstanding of  any  declaration  of  trusty  being  qualified,  as  said  is,  against  the 
creditor  compearing  inforo  contentiosissimo. 

The  Lords,  having  much  debated  upon  the  first  reason  of  Piltoun's,  if  it  did 
fall  within  the  Act  of  Parliament,  upon  that  consideration,  that  the  time  of  his 
assignation,  and  the  time  of  the  renewing  the  bond,  he  was  no  true  creditor  for 
any  sums  of  money  advanced  by  him  either  to  Hermistoun  or  the  Lord  Sinclare ; 
and  that,  albeit  he  was  chosen  as  a  confidential  person  by  the  Lord  Sinclare,  as 
being  of  near  relation,  yet,  per  tractum  temporiSj  he  making  truly  payment  of 
that  yearly  annuity,  he  was  a  true  and  lawful  creditor  after  payment ;  as  like- 
wise, considering  that  it  might  be  of  a  dangerous  consequence  to  sustain  latent 
and  private  rights,  which  could  not  be  known  to  any  lawful  creditor,  who  did 
advance  sums  of  money  in  contemplation  of  a  visible  estate  in  the  person  of  the 
common  debtor,  they  gave  not  sentence  upon  that  debate :  but  were  all  clear 
to  prefer  Piltoun  upon  that  title,  that  he  was  donatar  to  Hermistoun's  escheat ; 
ana  that  his  gift  was  expressly  given  for  my  Lord  Sinclare's  aliment,  which  he 
had  undertaken,  and  so  had  undoubted  right,  as  the  king's  donatar ;  but  the 
first  point,  founded  upon  the  Act  of  Parliament,  as  having  great  difficulties,  was 
no  ground  of  the  decreet. 
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107^    December  Ih    James  Guthrcb  against  Hekrt  Guthrie. 

■ 

James  Guthrie,  pursuing  Henry  for  the  price  of  some  merchant- ware,  delivered 
to  him  anno  I66O,  extending  to  a  blank  sum.  It  was  alleged  for  the  defender, 
that  he  ought  to  have  compensation  of  the  £300 ;  because,  by  a  ticket  subscribed 
bv  the  pursuer,  he  grants  the  receipt  of  the  said  sum  from  the  defender ;  and 
obl^d  himself  to  deliver  the  same  to  the  defender's  father ;  and,  in  the  mean- 
time»  to  pay  annualrent  therefor. 
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It  was  RBPLiED,  That  that  ticket  being  only  an  oHigaAiGa' iui  profstmidum;  and 
to  deEver  ta  a  third  party  a  sum  of  money,  could  be  no  groirad  of  cofMematidn 
competent  to  the  defender,  who  had  no  right  to  that  slum,  •  but  only  the  e^^^tt* 
tors  of  the  father ;  likeas  iJie  defender  was  content  to  make  faith,  that,  as  he  re- 
ceived the  sum,  so  he  did  truly  deliver  the  same  to  the  father,  conform  to  the 
ticket. 

The  Lords  did  sustain  the  compensation*  fbnnded  upon  the  ticket,  notwith* 
standing  of  the  reply ;  and  found,  That  the  receipt  of  the  money  being  instructed 
9criptOt  and  bearing  an  obligement  to  pay  annualrent,  was  obligatory  against  the 
subscriber,  unless  he  could  produce  a  receipt  under  the  father's  hand,  to  whom 
it  was  payable.  And  as  to  the  father's  executors,  they  did  not  compear ;  and  if 
tiiey  should  compear,  they  could  pretend  no  right,  unless  that  they  would  in- 
struct that  the  defender  was  debtor  to  the  father  in  *that  sum ;  otherwise,  if  his 
father  had  granted  receipt  conform  to  the  ticket,  his  executors  would  be  liable 
to  the  defender  for  payment  or  redelivery  thereof:  The  want  of  the  receipt  being 
the  pursuer's  fault,  his  offering  to  make  faith  that  he  did  truly  deliver  the  satne^ 
did  not  exoner  him,  who  was  obliged,  by  writ»  to  deliver^  and  could  not  be  taken 
away  .but  by  a  written  receipt  of  the  father. 
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1674.  '  December  16.    Captain  Gordon  and  his  Owners  c^ainst  CoKFmLivu 

Jansonskie^  Skipper  of  the  Wine-Grape.  •  ' 

In  a  reduction  of  a  decreet,  pronomiced  by  the.Admiml-depute,  for  assoilyidtig 
the  ship  called  the  Wine-tGrape,  as  not  being  lawtfttl  prize,'  but  did  tinily  belong 
to  Swedish  subjects,  upon  these. reasons^  That,  jfrtf,  the  passed  and  documents 
found  aboard  the  ship  were  false,  and  not  conform  to'  the  JbrmiUa  i^equit-ed  W 
the  Swedish  treaty  i  in  so  far  as,  that  the  ^skipper,  having  been  bom  a  HdL 
lander,  and  the  most  part  of  the  company  being  HoUaQder^,  there  Wa^'fettnd 
aboard  otlhis  ship  a  pass,  bearing,  that  the  skipper<did  compeav  and  make  faith 
that  the  ship  and  loading  belong  to  Swedish  subjects  ;  whereas,  being  examined 
upouioath,  he  did  acknowledge^  that  be  was  neither  present  nor  made  faith 
when  diatpass  was  granted  aikl  subscribed  by  the  Cdlege  of  Commet-ce;  «like^ 
*as,  several  of  the  company  being  examined,^  did  de|)onei contrary  to  tbe^^kip^ 
per's  deposition,  WJK.  that  a  part  of  the  ship  did  belong  to  Abraham  Cranstoun» 
as  owner  .of. the  half  thereof ;  whereas  the  skipper  had  deponed  that  the  ship  did 
belong  to  one  Abraham  Volters ;  and  thereby  concluded,  that,  by  his  Majesty's 
express  instructions,  the  pass,  being  simulate  and  false,  was  per  se  relevant  to 
condemn  the  ship  as  lawful  prize.  The  second  reason  was,  that  the  ship  was 
built  in  Holland,  and,  sinc«  the.wftr^  navigated  by  tlie 'skipper,  who  was  a.fiol. 
lander,  and  did  contribute  to  the  wars  against  the  King ;  and  did  bear  scot  and 
lot  with  the  Holland  subjects,  and  that  the  most  part  ti^ithe  «ompa«iy  ^e^i^  Hol- 
landers  > 

It  being  answered.  That  the  admiral's  decreet  Muld  not'  b^  ^r^dtlced  u)MM 
these  grounds-;  because,  albeit  the  ship  was  built  m  HoUand,  and  tb^  akippefm 
Hollander,:  yet  they  offered  to  prove  quedmntmntid&fniciUufni^^tiA'hAA  bei^MM 
a  true  Swedish  subject  before  the  capture,  by  bringing  hii  wife^^atid  hm\j  MhSm 
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To  the  which  it  being  replibd.  That  any  change  or  transporting  of  his  fiunily 
was  only  simulatei  and  that,  albeit  hi»  ivife  went  with  hinrtn  that  ship  to  Sweden, 
before  be  was  taken,  yet  that  she  was  there  only  as  a  stranger,  and  had  no  house 
nor.family,  and  did  come  back  with  him  from  Stockholm  to  Elsinure,  which  is 
in  Denmark : 

It  being  answered.  That  albeit  his  wife  came  back  to  Elsinure,  yet  it  was  in 
order  for  her  going  to  Hamburgh  for  craving-in  her  husband's  debts ;  and  so 
could  not  take  from  him  the  benefit  of  that  allegeance  that  mutavit  domicilium, 
and  was  a  Swedish  subject  before  he  was  made  prize  : — 

The  Lords,  having  seriously  considered  this  debate,  did  grant  commission  to 
the  magistrates  of  Stockholm  to  examine  the  matter  of  fact  for  both  parties, 
upon  such  interrogatories  as  were  then  condescended  upon,  for  clearing  that  the 
skipper  had  truly  changed  his  domicile,  and  transported  his  family,  before  he 
was  made  prize,  or  if  the  mutation  and  transporting  of  his  family  was  only  simu- 
late or  coloured  ;  as  likewise,  upon  such  interrogatories  as  might  clear  that  the 
dipper  was  truly  made  a  Swedish  subject,,  or  that  the  ship  or  goods  did  truly 
belong  to  Swedish  subjects. 

The  report  being  returned,  and  parties  heard,  it  was  alleged,  by  the  captain 
of  the  privateer  and  his  owners,  that  no  r^pect  ought  to  be  had  to  the  report 
of  the  magistrates  of  Stockholm;  because  they  had  been  most  partial  in  exe- 
cuting  the  commission  sent  to  them  ;  in  so  far  as  Matthew  Colvill,  having  a  com- 
mission from  the  privateer  and  his  owners,  having  been  shipwrecked  when  he 
went  to.  Stockholm  upon  that  account,  which  kept  him  from  being  present  at 
the  day  appointed,  be  having  escaped  that  danger,  did  obtain  a  new  commission 
for  examining  such  witnesses  as  he  should  adduce  to  clearing  the  simulation  and 
falsehood  of  the  mutation  of  the  skipper's  domicile,  and  that  the  property  of  the 
ship  and  goods  did  belong  to  Swedish  subjects ;.  which  commission  being  offered 
by  him  to  the  magistrates  of  Stockholm,  they  altogether  refused  to  execute  the 
same,  by  examining,  de  novOy  the  witnesses  wlio  had  already  deponed,  or  any 
new  witnesses  that  he  offered  to  adduce  for  clearing  these  allegeances  of  simula* 
tion  and  falsehood ;  whereupon  he  did  take  instrum^its,  and,  before  a  public 
notary,  caused  several  witnesses  depone  upon  oath  ;  which  he  craved  might  be 
advised,  and  sentence  accordingly  pronounced ;  and  thereupon  the  admiral's  de- 
creet reduced ;  and  the  ship  declared  lawful  prize. 

This  debate,  and  state  of  the  process,  being  considered  by  the  Lords,  they 
were  much  divided  in  their  judgments,  and  votes  \  many  being  of  opinion, 
tliat,  in  form  of  process,  there  could  be  no  decreet  upon  the  report  from  the 
magistrates  of  Stockholm,  who  had  been  most  partial  in  refusing  to  execute  the 
last  commission  sent  to  them  by  Matthew  Colvill,  as  being  most  just  and  neces- 
sary, seeing  he  was  hindered  to  be  present  by  storm  of  weather,  and  was  ship- 
broken ;  and  therefore,  they  being  suspected  that  a  new  commission  might  be 
granted  to  Holland  m  Hamburgh,  or  any  unsuspected  judges,  where  the  truth 
and  verity  of  the. allegeances  foresaid,  proponed  for  both  parties,  by  the  deposi- 
tions of  witnesses  of  both  parties,  might  be  tried.  But  many  of  the  Lords  being 
of  another  opinion,  that,  vdthout  any  farther  probation  or  commission,  the  rea- 
sons of  reduction  of  the  decreet  of  the  admu*al  being  sufficient  in  law  to  have 
jnade  her  lawful  prize,  seeing  the  skipper  and  company  did  depone  upon  oath 
eon traiT  to  the  pass  and  documents  produced — ^it  was  carrieo,  by  one  vote. 
That  the  admiral'a.  decreet  should  be  reduced,  and  Ibe  ship  declared  kwfU 
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prize :  Which  was  hard,  there  being  litiscontestation  in  the  cause,  act  and  com- 
mission extracted  for  {A-oving  the  allegeances  for  both  parties ;  so  that,  in  form 
of  process,  no  decreet  ought  to  have  been  pronounced  for  either  party,  but 
upon  the  advising  of  the  depositions  of  the  witnesses ;  and  finding,  that  they  who 
had  been  most  pregnant  and  fully  proven  ought  to  have  had  decreet  pronounced 
in  their  favour. 
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l674f.  December  23.    Sir  Richard  Maitland,  Younger  of  Pittrichie,  against 

Sir  George  Gordon  of  Gight. 

In  a  removing,  pursued  at  the  said  Sir  Richard's  instance,  as  having  obtained 
a  declarator  of  recognition,  as  donatar  from  the  King,  as  is  before  raentioned  ;-— 
it  was  ALLEGED  for  the  Laird  of  Gight,  That  the  foresaid  gift  and  declarator 
could  be  no  title  whereupon  to  pursue  a  removing  ;  because  they  were  obtained 
by  the  assistance  and  concurrence  of  the  Laird  of  Gight  himself,  in  prosecution 
of  articles  of  agreement  betwixt  Gight  and  the  pursuer's  father,  long  prior  to 
the  gift  of  declarator ;  by  which  Gight  had  given  security  for  4000  merks  to  Pit- 
trichie  ;  and  was  to  give  him  an  irredeemable  right  of  lands,  whereof  he  had  a 
reversion  for  6000  merks ;  as  likewise  the  heritable  ri^ht  of  the  teinds  of  the 
said  lands  ;  all  which  he  was  willing  to  perform  :  and  farther,  he  had  furnished 
the  evidents  and  charters  of  that  base  infeftment  which  was  the  ground  of  the 
recognition  to  Pittrichie,  who  was  absolute  in  that  declarator  of  recognition ; 
which,  by  the  articles  of  agreement,  was  to  be  security  only  to  Pittrichie  of 
these  lands  and  teinds  disponed  to  him  ;  and  to  the  Laird  of  Gight,  for  the  rest 
of  the  lands  and  barony. 

It  was  ALLEGED  for  Pittrichic,  That  the  allegeance  founded  upon-  the  agree- 
ment could  not  be  obtruded;  because  these  articles  were  declared  void  and 
null  for  not  performance  of  the  Laird  of  Gight  his  part,  viz.  in  not  granting  him  a 
perfect  and  absolute  security  of  the  teinds  of  the  lands  disponed  to  him  irredeem- 
ably, which  were  formerly  wadset. 

It  was  DUPLiED  for  the  defender.  That  if  these  articles  were  declared  void, 
then  Pittrichie  could  not  found  thereupon ;  nor  have  any  right  of  recognition  or 
declarator,  which  was  only  the  effects  thereof,  and  obtained  by  concurrence  of 
the  Laird  of  Gight ;  and,  therefore,  they  ought  to  be  heard  to  debate  as  if  they 
were  in  prima  instantia  ;  whereupon  he  desired  to  be  heard  in  prcesentia :  Like- 
as,  upon  a  reduction  which  he  haa  of  that  decreet,  declaring  the  articles  of  agree- 
ment to  be  void  and  null  :— 

The  Lords  did  consider  this  case  as  of  great  consequence;  seeing  that,  upon  pre- 
tence that  the  heritable  right  of  teinds  of  a  small  parcel  of  lands  was  not  secured, 
Pittrichie  should  have  right  to  the  whole  barony  of  Gight,  and  remove  the  whole 
tenants :  but,  having  two  decreets,  one  of  recognition,  and  a  declarator  of  the 
nullity  of  the  articles  standing  unreduced,  they  did  decern  in  the  removing ;  but 
superseded  all  execution  until  the  defender  should  be  heard  in  tlie  reduction  of 
that  decreet  of  nullity,  how  far  it  ought  to  take  effect,  or  could  be  extended  any 
£9trther  than  to  damage  and  interest,  for  not  giving  an  absolute  security  to  the 
teinds  of  these  lands^  as  being  all  that  in  reason  could  be  demanded. 
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1675.    July  20. 

The  reduction  of  the  first  decreet  of  declarator  of  the  nullity  of  the  articles 
was  insisted  upon,  upon  these  reasons  :  \mo.  That  the  decreet  was  null,  as  being 
ultra.petita,  bearing  payment  of  the  maills  and  duties ;  whereas  they  were  not 
libelled  in  the  summons.  Sdo*  The  decreet  proceeded  upon  circumduction  of  the 
term ;  whereas  Gight,  having  produced  several  papers  and  writs,  for  instructing 
that  Gight  had  an  undoubted  right  to  the  teinds  of  the  lands,  whereof  Pittrichie 
was  to  have  an  irredeemable  right ;  which  writs  were  never  advised  by  the  Lords, 
nor  the  party  heard  to  debate  thereupon :  and  if  they  had  been  heard,  they 
would  have  alleged,  that  they,  having  produced  a  disposition  of  the  teinds  from 
the  Marquis  of  Uamiltoun,  as  having  right  to  the  abbacy  of  Arbroath,  whereof 
these  teinds  were  a  part,  the  same  could  only  belong  to  Gight,  or  any  having 
right  from  him  ;  and,  albeit  the  seasine  was  not  in  Gight's  possession,  yet,  it  be— 
ing'given  above  sixty  years  ago  ;  and  the  Lairds  of  Gight,  since  that  time,  having 
been  great  sufferers  for  the  King,  and  forced  to  intrust  their  evidents  to 
several  persons ;  for  recovery  whereof  he  had  done  exact  diligence  to  get  the 

?rincipals,  and  to  look  out  all  registers  where  the  seasines  could  begotten,— 
'he  Lords  could  have  granted  a  competent  time  to  have  done  more  diligence ; 
Likeas  now,  of  late,  he  hath  recoverea  an  extract  of  the  said  seasine,  which  will 
make  a  complete  right  of  the  teinds  of  the  lands  in  question  ;  which  being  but  of 
an  inconsiderable  value,  the  decreet  of  nullity,  taking  him  away  from  his  whole 
estate,  which  is  worth,  of  yearly  rent,  fourscore  chalders  of  victual,  and  giving 
Pittrichie  the  irredeemable  right  thereof,  by  the  decreet  of  recognition,  it  were 
against  all  law  and  conscience,  upon  a  mere  punctilio,  or  circumducing  of  a 
term,  to  deprive  the  pursuer  of  his  ancient  inheritance ;  and  therefore  the  said 
decreet  ougnt  to  be  reduced,  especially,  the  articles  of  agreement,  which  is  the 
ground  thereof,  bearing  no  clause  irritant. 

It  was  ANSWERED  for  Pittrichie,  That  he  did  oppone  his  decreet  in  Jbro  cofi'- 
tentiosissimOf  whereby  he,  having  Jus  adquisUum,  and  as  great  a  security  as  any 
of  the  lieges  could  have,  the  same  could  never  be  reduced.  Albeit  there  be  no 
clause  irritant  in  the  article  of  agreement,  yet  the  estate  of  Gight  belonged  to 
Pittrichie  by  a  gift  of  recognition,  and  a  decreet  obtained  thereupon  ;  any  obli- 
gation therein  contained  being  in  a  contemplation  of  several  deeds  to  have  been 
performed,  being  in  the  case  of  causa  data  causa  non  secuta  ;  and  whereupon  the 
decreet  of  nullity  was  well  founded  in  law :  likeas,  the  Lords  having  remitted 
the  writs  produced  to  be  considered  by  one  of  their  number,  vpon  his  report 
that  Gight  had  no  right  to  the  teinds,  decreet  was  pronounced ;  and,  unless 
that  iniquity  were  libelled,  which  were  a  great  reproach  upon  the  whole  House, 
the  same  could  not  be  reduced. 

It  was  DUPLiED,  That  the  law  makes  a  great  difference  betwixt  sententias 
eomminatarias  et  definitivas ;  and  this  decreet  being  a  circumduction  of  the 
term  for  not  production,  all  lawyers  are  of  the  opinion,  that  the  party,  having 
recovered  the  writs,  upon  diligence,  after  sentence,  the  party  ought  to  be  re- 
poned  against  the  same  ;  which  is  consonant  to  our  law  and  practique ;  for,  if  a 
debtor,  for  want  of  a  discharge,  should  be  decerned  to  pay,  he  would  get  condk' 
tionem  indebiti  upon  recovering  thereof,  notwithstanding  of  any  decreet. 

The  Lords  having  considered  this  case,  aft;er  a  long  debate  in  prassentia^  did 
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assoilyie  from  the  reduction  upon  any  alleged  error  in  extracting  of  the  decreet: 
but  repone  the  Laird  of  Gight,  notwithstanding  of  the  decreet,  to  be  yet  heard 
upon  tne  disposition  and  seasine  now  produced,  if  thereby  he  could  make  an  un- 
doubted light  to  the  teinds  of  the  lands  disponed,  and  thereby  fulfil  all  his  part 
of  the  articles  of  agreement ;  to  which  they  were  moved  upon  these  reasons :— • 
That  this  decreet  was  sententia  comminatoria^  and  that  by  our  I^^w,  both  upon 
emergencies  and  noviter  veniens  ad  notitiamy  the  party  purging  himself  that  he 
didnot  of  purpose  keep  up  any  writs  founded  upon,  animo  protelandi  litem  ;  and 
that  he  being  truly  ignorant  where  the  writs  were,  he  had  recovered  the  same 
by  exact  diligence,  in  all  conscience  and  reason  they  ought  to  be  reponed  against 
so  severe  a  sentence ;  where  it  being  impossible  for  a  time  to  perform  an  article 
of  so  inconsiderable  a  value,  the  punishment  was- no  less  than  the  forefaulture  of 
a  great  and  ancient  estate,  where  the  law  defines  that  locofacU  imprestabitis  sue^ 
cedit  tantum  damnum  et  interesse ;  and  it  was  clearly  made  appear,  that  the 
Laird  of  Gight  was  neither  in  culpa  nor  in  mora^  his  whole  evidents  during  his 
minority  being  intrusted  by  his  father,  when  be  durst  not  own  his  estate. 

Page  449. 


1^75.    January  5.    The  Earl  of  Northesk  against  The  Laird  of  Ptttarro; 

The  Laird  of  Pittarro  being  charged,  at  the  instance  of  Northesk^  fbr  pay- 
ment of  two  thousand  merks,  contained  in  bis  bond,  did  suspend,  upon  these 
two  reasons  x-^Ast.  That  he  ought  to  have  compensation  for  a  thousand  merks, 
and  annualrents  since  I667  year  of  God,  because  he  was  assignee  to  a  back- 
bond granted  by  Northesk  to  Mr  James  and  John  Arbuthnots ;  whereby  he  be- 
ing assigned  by  them  to  a  bond  granted  hy  the  Laird  of  Craigie,  and  Earl  of 
Dundee,  did  thereupon  lead  a  comprising  in  his  own  name,  of  their  estate  }  and 
did  dispone  the  same  to  the  Lord  Hatton :  and,  by  the  back-bond,  being  obliged 
to  make  payment  as  soon  as  be  should  recover  payment,  be  is  now  debtor  in  those 
sums,  which  ought  to  <x)ropense  the  bond  charged  upon,  pro  tanto.i  SdL  He 
ought  to  have  compensation  for  eight  hundred  merks,  because  Gray  of  Bracko, 
being  infeft  in  the  lands  of  ',  which  were  bought  by  Northesk, 

Bracko,  by  his  missive  letter,  did  write  to  Noithesk,  that  Pittarro  might  make 
use  of  eight  hundred  merks  thereof 

It  was  ans>vered  to  the  first,  That  the  back-bond  could  be  no  ground  of 
compensation,  because  Northesk  had  riever  gotten  payment  of  the  sums-  assign- 
ed, contained  in  the  back^bond;  but,  on  the  contrary,  the  estate  of  Craigie  and 
Dundee  being  affected  with  several  apprisings  and  infeftments,  prior  to  that  ap- 
prising }  for  which  sum  assigned,  and  several  others,  he  had  led  a  new  eomprising; 
unless  it  could  be  subsumed  that  he  had  gotten  payment,  the  back-bond  could 
not  oblige  him :  but  so  it  is,  that  if  the  sums  of  money  paid  to  Northesk  for  his 
whole  right  were  calculated,  which  were  prior  to  that  apprising,  it  wonld  be 
found  that  he  had  received  no  payment  thereof :  likeas  by  the  back-bond  he 
was  not  bound  not  to  dispone  that  last  apprising ;  but  only  in  case  he  €houkl  be 
paid  of  that  sum  assigned  to  bim  by  the  debtcH*^  in  that  c^e  he  should  make 
payment  to  the  cedent. 
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To  which  it  Was  0U1»lieD,  That  Northesk  bring  only  intrusted,  by  the  assig- 
nfttion  made  by  the  Arbuthnots,  to  lead  a  comprising,  which  he  did ;  and  having 
disponed  the  same  to  the  Lord  Hatton,  without  the  burden  of  the  back-bone^ 
CO  w$o  it  is  presumed  in  law  that  he  got  payment;  the  Arbuthnots  being  alto- 
gether cut  oflpfrom  seeking  the  benent  thereof,  or  from  any  retrocession  which 
was  not  in  the  power  of  Northesk  to  grant }  as  was  found  lately  in  a  case  betwixt 
Janet  Watson  and  Mr  Walter  Bruce,  where  it  was  found,  that  an  assignation, 
being  granted  upon  trust,  to  lead  a  comprising  which  he  had  disponed,  she  was 
not  obliged  to  take  a  retrocession,  the  disposition  not  being  affected  therewith ; 
but  was  found  obliged  to  pay  the  sums  assigned. 

The  Lords,  having  considered  the  dispute  for  both  parties,  did  find,  that 
Northesk  ought  to  procure  a  retrocession  from  the  Lord  Hatton,  or  otherwise 
should  bfe  liable  for  damage  and  interest ;  as  to  which  they  ordained  him  to 
count  and  reckon,  upon  these  reason^  :-^That  he  had  disponed  the  comprising 
without  the  consent  of  the  assignees;  and  had  not  burdened  his  disposition  with 
the  back-bond.  9d.  That  his  assignation  was  clearly  upon  trust ;  and  albeit  it 
did  bear  only  to  make  payment  in  casd  he  should  be  paid,  yet,  having  put  hik 
cedent  to  an  impossibility  of  making  use  of  the  comprising,  or  offering  to  retro- 
oess  them  before  it  was  disponed ;  if  they  shall  be  now  altogether  frustrated  of 
the  benefit  thereof,  by  a  retrocession  from  the  Lord  Hatton,  locojncti  impresfd- 
biUSf  the  law  allows  damnum  et  interesse. 

It  was  ANSwi^RED  to  the  second  reason.  That ''  the  niissive  letter  written  by 
Bracko'did  contidn  no  assignation,  nor  never  took  efiect;  likeas  the  Lord 
Northesk;  upon  several  orders  from  Bracko,  had  paid  l^eral  parts  of  these  sums, 
for  which  he  was  infeft. 

The  Lords  did  find,  that  the  missive  letter  was  lib  aSi^gnatioh ;  but,  notwith- 
atanding  thereof,  Northesk  might  lawfully  pay  upon  Bracko's  order ;  and  as  to 
the  superplus,  he  could  not  be  obliged  to  allow  the  same  to  Pittarro  by  way  of 
compensation,  untU  first  he  got  a  disposition  of  that  heritable  right  from  Bracko, 
which  affected  that  estate* 


1675. '  Januarys.  ^  '       Bannanttnk  against  Irvine. 

In  a  redubtion^  at  Bahnantyne's  instance,  of  the  lands  of     '  '  — ^ 

excapite  iahihitiofdsy  agtiinst  Irvine,  who  had  a  right  of  fifbreht  granted  to  her 
by  her  husband,  whoi  was  heritor  of  the  said  lands,  for  reducing  her  Kferent  ;-— 
It  wak  alLeoed,  That  Bannantyne^s  inhibition^  could  be  lio  title  to  pursue  a  re- 
duction-; becaute,  t)eing  raisfed  upon  a  personal  contract  for  a  ^um  of  money,  and 
served  against  the  whole  estate  of  the  debtor,  who  had  disponed  several  parcels 
of  that  estUte  tt>  other  creditors  ;  it  wa6'  offered  to  be  proven  that  these  creditors 
did  pity  s^eral  sums  of  money  to  'Bannahtyne,  whereupon  he  did  consent  to 
their  right,' or  dis^rharj^ed  the^  inhibition ;  which  sums  of  motaey  ought  to  extin- 
guish so-much  6f  the  debts  and  bonds  whereupon  inhibition  was  served.. 
-  It  was  replied;  That  the  dtfence  ought  to  be  repelled,  Unless  it  were  alleged 
that  any  s^ms  e-money  paid  to  him  by  the  purchasers  of  these  particular  lands, 
could  oe  imputed  to  the  paymeut  of  any  part  of  his  debt ;  and  that  his  fe^ 
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ceipts  and  discharges  of  the  inhibition  did  bear  that  that  was  the  cause  thereof; 
ana  that  he  had  discharged  so  much  of  the  debts  :  whereas  the  most  it  could  im- 
port was,  that  he  should  not  trouble  these  particular  rights  by  his  inhibition ; 
and,  in  effect,  what  he  received  was  but  inconsiderable,  et  pro  redimenda  lite  ; 
which  was  lawful  to  him  to  do,  but  prejudice  to  affect  the  lands  with  the  inhi- 
bition. 

The  Lords  did  find  the  defence  relevant,  notwithstanding  of  the  reply,  upon 
these  reasons ; — 1^/.  That  a  creditor  having  a  certain  right,  which  in  law  could 
not  be  quarrelled,  nor  any  process  intented  but  for  questioning  that  right ;  any 
sums  of  money  paid  to  him  could  not  be  ascribed  to  that  cause,  that  they  were 
given  pro  redimenda  lite  ;  and  therefore,  unless  he  could  ascribe  the  payment  for 
some  other  cause,  they  ought  to  be  ascribed  for  payment  of  so  much  debt,  as 
being  indebite  solutum.  2d.  If  this  should  be  sustained,  it  would  open  a  door 
to  a  general  prejudice  and  suffering,  by  all  debtors  and  others  having  right 
from  them  ;  seeing  the  whole  lands  which  were  under  inhibition^  being  divided 
and  sold  in  parcels  to  many  purchasers,  the  creditors  getting  several  sums,  which 
might  near  amount  to  his  whole  debt;  if,  notwithstanding,  he  should  have 
right  to  affect  the  rest  who  did  not  agree  with  him,  nor  the  common  debtor,  who 
is  bound  in  warrandice  ;  then  he  would  have  right  to  double  payment ;  which  is 
against  the  principles  of  law, — Nemo  potest  exigere  plus  quam  debetur :  Against 
^ich  law  provides,  that  there  is  condictio  indebiti ;  so  that  unless  the  creditor, 
who  served  inhibition,  could  attribute  his  payment  of  any  part  of  his  debt  to  a 
just  and  lawful  cause,  besides  his  interest  as  creditor ;  by  a  necessary  conse- 

3uence  that  just  and  necessary  principle   of  law  would  be  evacuated ;  and 
ebtors,  whose  cases  are  always  favourable,  would  be  ruined  by  the  contrivance 
of  creditors  who  could  pretend  no  loss. 

Page  44j7* 


1675,    January  12.    Dalkeith  and  His  Lady,  against  George  Swintoun, 

Write?. 

Dalkeith  and  his  Lady  being  charged  upon  a  bond  of  borrowed  money 
granted  by  her  to  William  Caldwell,  and  assigned  to  the  said  George,  there  was 
a  suspension  raised,  upon  this  reason  : — That  the  assi^ation  did  bear,  that  the 
money  was  gotten  for  the  price  of  so  much  coal  of  Wollmett,  which  the  said  Wil- 
liam had  iritromitted  with  as  factor,  by  Andrew  Ker  of  Moristoune,  who  was 
tutor  to  the  children  of  Wollmett,  who  had  a  tack  of  the  said  coal,  which  was 
burdened  with  twelve  loads  of  coal  weekly,  to  the  Lady ;  which  not  being  deli- 
vered, the  price  thereof  would  compense  the  sums  contained  in  the  bond  j  and 
as  the  compensation  would  meet  the  cedent,  so  ought  it  the  assignee. 

It  was  ANSWERED,  That  the  compensation  being  founded  upon  a  tack,  where- 
in there  was  only  an  obligement  to  deliver  coal,  which  were  not  liquidated  by 
any  decreet,  the  same  could  be  no  gronnd  of  compensation ;  which  is  only  al- 
lowed where  a  debtor  and  creditor  are  Amc  inde  bound  de  liquido  in  liquidum. 

It  was  REPLIED,  That  the  suspender  had  an  action  depending  against  Cald- 
well and  Moristoune's  son»  who  was  made  liable  for  his  father's  debt,  to  whose 
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behoof  this  assignation  was  taken ;  which  was  referred  to  the  diarger's  oath,  and 
tile  liquidation  of  the  coal  to  Moristoune's. 

The  Lords  did  supersede  to  find  the  letters  orderly  proceeded  upon  the  bond, 
until  the  larger  and  Moristoune  had  declared  and  deponed ;  That  thereafter,  the 
price  of  the  coal  being  liquidated,  the  compensation  snould  be  allowed  pro  tmfo. 


I  &75.    January  1 9.    Thomas  Inolis  agamsi  The  Coixbctoe  of  the  Taxation. 

Thomas  Inglis  of  Stratyrum,  being  obliged,  by  bond,  to  pay  the  taxations 
due  since  the  year  168S  to  the  collector,  or  to  enter  his  son  prisoner  in  the  tol- 
booth  at  a  certain  day  ;  being  charged  for  payment,  did  suspend  upon  this  rea»> 
son, — ^That  the  obligation  being  alternative,  et  ekctio  est  debitoris^  and  he  is  con* 
tent  to  produce  his  son ;  but,  if  he  were  produced,  he  could  not  now  be  im- 
prisoned for  the  said  debt ;  because  the  late  act  of  grace  and  proclamation  dis- 
charges all  these  taxations  in  favours  of  the  sutnects. 

It  was  ANSWERED,  That,  the  day  ibr  entering  his  son  prisoner  being  long  since 
past,  the  suspender  did  lose  the  benefit  of  the  alternative,  and  so  was  liiditle  in 
payment  To  the  second  it  was  answered.  That  there  is  an  exception  in  the 
proclamation  of  all  bonds  granted  for  taxation. 

The  Lords  did  find.  That,  the  day  being  long  since  elapsed,  the  offer  to  make 
the  son  prisoner  was  not  receivable,  albeit  the  charger  bad  not  required  him 
upon  the  special  day,  nor  taken  instruments  upon  their  refusal;  because,  in 
law,  dies  interpelUt  debitorem  ;  and  he  ought  to  have  presented  to  the  bailie,  or 
keeper  of  the  tolbootb,  his  son,  and  taken  instruments  thereupon,  that  it  was  not 
his  fault  that  he  was  not  imprisoned.  And,  as  to  the  second,  they  found  the 
charger  was  in  the  case  of  the  exception  of  the  proclamation,  the  bond  being 
prior  thereto ;  as  likewise,  that  there  being  a  reservation  in  favours  of  Duke 
Hamilton,  that  he  might  pursue  and  uplift  until  he  should  fit  bis  account,  and 
/it  were  found  he  were  paid,  the  charge^  at  the  collector's  instance^  was  well 
founded,  notwithstanding  of  the  proclamation. 

Pagei^l. 


1675.    January  22.    Sir  Alexander  M'Culloch  agakut  Georgb  Mossman. 

Sir  Alexander  being  charged,  at  Mossman's  instance,  to  relieve  him  at  the 
-hands  of  William. Lockhart,  for  the  sum  of  £1000,  he  did  suspend  upon  this 
reason,-*That  the  charger  was  never  distressed,  neither  could  be  distressed  at 
this  time,  William  LocUhart  being '  dead,  and  no  person  representing  him  had 
any  right  established  in  their  person,  whereupon  the  charter  could  be  pursued, 
or,  upon  payment,  could  grant  a  discharge  to  Mossman  of  his  bond ;  so  that  it 
"WM  factum  imprestaHle^  and  no  damage  or  interest  could  be  craved  for  not 
performance ;  which  is  all  the  law  allows,  seeing  the  charger  hath  never  been 
distressed :  likeas,  the  suspender  ofifers  to  find  caution  sufficient  to  relieve  him 
whensoever  he  shall  be  distressed. 

Zz  z  z 
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It  was  ANSWERED,  That  the  reason  was  nowise  relevant ;  because  the  bond 
charged  upon  did  expressly  bear,  that  the  chai^er,  having  given  his  bond  to 
William  Lbckhart,  creditor,  at  the  desire  of  the  suspender,  to  whom  he  was  not 
obliged,  therefore  the  suspender  did  oblige  himself  to  relieve  the  charger  at  a 
certain  day,  which  did  long  expire  before  Lockhart's  decease^  which  was  then 
factum  prestabile  ;  and  the  charger  ought  not  to  be  in  a  worse  condition^  and 
lie  under  the  hazard  of  that  debt,  through  the  fault  of  the  suspender :  neither 
ought  he  to  kccept  of  caution  to  relieve  him  when  he  is  distressed,  he  not  being 
in  the  case  of  a  cautioner  for  a  principal  sum,  who  can  only  seek  relief  upon  a 
distress  ^  but,  being  solely  debtor  to  Lockhart,  at  the  desire  of  the  suspendeir, 
his  bond  ought  to  be  fulfilled  in  terminis^  and  he  freed  by  a  discharge  of  that 
debt. 

The  Lords  did  find,  That  the  charger  ought  to  be  relieved  without  any  dis^ 
tress,  the  suspender  being  bound,  as  said  is ;  and  that  the  charger  was  not 
obliged  to  accept  of  caution,  whereby  he  might  still  lie  under  hazard  ;  but  did 
ordain  the  suspender  to  do  exact  diligence  against  the  representatives  of  Lock- 
hart,  that  they  might  receive  payment,  and  grant  a  discharge  of  the  debt  betwixt 
and  a  certain  day ;  and  if  then  he  did  not  procure  a  discharge,  they  decerned  that 
the  suspender  should  pay  in  to  the  charger  as  much  money,  to  lie  in  his  hands, 
as  would  relieve  him,  whensoever  any  representing  Lockhart,  to  whom  he  was 
bound,  should  distress  him  for  that  debt ;  so  that  intus  Jiabens^  he  could  pretend 
no  danger  or  prejudice.. 
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1675.    January  22.     Isobel  Law  against  David  Arnot  of  Capledrae. 

The  said  Isobel,  having  arrested  the  price  of  lands,  belongioig'  to  Gapledrae, 
in  the  hands  of  David  Arnot,  as  creditor  to  William  Amot^  did  thereupon  pur^ 
sue  to  make  forthcoming. 

It  was  ALLEGED,  That  he  could  not  be  decerned  to  make  forthcoming ;.  be- 
cause any  right  he  had  to  the  lands  was  only  by  a  minute^  whereby  the  said 
William  was  obliged  to  infeft  him ;  which  as  yet  he  had  never  done  :  and  so,  as 
he  could  never  crave  the  price  of  the  said  lands  before  performance,  neither 
can  any  of  his  creditors  arrest  and  pursue  to  make  forthcoming,  before  he  have 
a  complete  right  in  his  person. 

It  was  REPLIED,  That  the  defender  ought  to  be  decerned^,  notwithstanding  > 
because  he  having  really  bought  the  lands,  and  obtained  a  disposition,  whereby 
it  was  in  his  power  to  infefl  himself;  he  was  liable  for  the  price  thereof  to  the 
pursuer,  as  creditor  and  arrester  to  the  disponer,  and  can  never  evite  the  pay* 
ment  of  the  price,  unless  he  can  allege  that  the  right  made  to  him  can  never 
take  effect,  as  not  being  valid,  or  affected  with  prior  incumbrances^ 

The  Lords,  having  considered  the  minute,  which  did  bear  no  precept  of  sear 
sine,  or  procuratory  of  resignation,  or  any  obligement  upon  the  acquirer  to  infeft 
liimself,  they  did  assoilyie  from  making  forthcoming ;  and  found.  That  the  de- 
fender was  not  obliged  to  instruct  real  incumbrances  ;  but  that  the  money  ar- 
rested, being  the  price  of  lands,^  until  he  obtained  a  complete  right,  he  was  not 
liable  to  the  disponer  nor  his  creditors..  Page  4(5^« 
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1675.    January  98.    Alexanber  Home  of  Linthill  agcmit  Sib  Lawrence 

Scott. 

« 

Linthill,  as  having  nght,  by  progress,  to  the  Mill  of  £ymouth,  with  the 
astricted  multures,  from  William  Home  of  Lochtilloch,  who  had  a  feu  of  the 
said  mill  from  the  abbots  of  Coldinghame  in  anno  1.1S5,  did  pursue  the 
tenants  of  Eymouth,  belonging  to  Sir  Lawrence  Scott,  for  abstracted  multures. 

It  was  ALLEGED  for  Sir  Lawrence,  That  his  lands  were  disponed  to  him  by 
the  Laird  of  Wedderburn,  and  were  a  part  of  the  barony  of  Wedderbum, 
wherein  his  predecessors  were  infefl  cum  molendinis  et  mtdturis^  and  did  build  a 
mill  upon  his  lands,  now  belonging  to  the  defender ;  and  the  tenants  have 
been  in  use  of  grinding  their  corns  at  the  said  mill  these  forty  years  bygone, 
without  interruption  ;  whereby  they  had  acquired  a  right  and  immunity  in  law, 
by  prescription. 

It  was  REPLIED,  That'the  pursuer  not  only  had  the  undoubted  right  by  inieft- 
inent,  but  likewise  had  several  acts  of  court,  and  a  decreet  of  the  Lords  of  Ses- 
sion, against  the  tenants  of  Eymouth ;  conform  whereunto  he  offered  him  to 
prove  that  the  tenants  were  in  use  to  come  to  the  mill  within  these  forty  years. 

It  was  REPLIED,  That  these  acts  of  court  were  only  made  by  the  pursuer^s  au- 
thors themselves,  or  others  who  were  thirled  to  their  mill ;  and,  for  the  de- 
creets of  the  Lords,  it  was  not  against  the  Laird  of  Wedderbum,  nor  he  called, 
and  90  he  could  not  be  prejudged  thereby. 

The  Lords  did  find.  That  Sir  Lawrence,  his  right  flowing  from  the  Laird  of 
Wedderburn,  could  not  be  prejudged  by  any  acts  or  decreets  whereto  he  was 
not  called,  and  that  his  tenants,  going  to  LinthilPs  mill  voluntarily,  could  not 
wrong  him  ;  and  so  admitted  to  his  probation,  that  Wedderburn  and  his  tenants 
have  been  these  forty  years  in  possession  of  going  to  his  own  mill  without  in- 
terruption. 
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1675.    February  9.    Mr  Lewis  Dunlop,  Minister  at  Skein,  against  The  He- 
ritors of  that  Parish. 

The  minister  at  Skein  pursues  the  heritors  of  that  parish  for  the  stipends  of 
the  said  kirk,  conform  to  a  decreet  of  locality  obtained  m  anno  1647,  ^  bein^ 
presented  by  Mr  James  Weyms,  Dean  of  St  Andrew's,  and  parson  of  Kinkeli, 
who  was  patron  of  the  said  kirk  of  Skein. 

It  was  ALLEGED  for  the  heritors.  That  they  could  not  be  liable ;  because,  if 
that  decreet  of  locality  were  produced,  it  would  appesu*  that  it  was  given  when 
bishops  and  deans  were  suppressed ;  but  now,  being  restored,  and  the  Dean 
having  right,  gotten  payment  of  the  tack-duty  of  the  parsonage  teinds,  whereof 
they  being  miule  free  by  the  decreet  of  locality,  they  cannot  be  now  decerned  to 
pay  both  the  tack-duty  to  the  Dean,  and  the  augmentation  to  the  minister. 

it  was  REPLIED,  That  it  was  offered  to  be  proven  that  the  heritors  had  been  in 
use  of  payment  of  the  local  teinds,  and  that  he  had  decennalis  et  triennalis  pos* 
sessiOi  which  was  a  sufficient  title,  without  producing  a  decreet  of  locality } 
which  the  defenders  ought  to  produce,  if  they  founded  thereupon. 
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The  Lords  did  find,  That  decennaUs  et  triennaUs  possessio  was  a  sufficient  title 
4e  the  minister,  and  that  the  heritorsi  founding  upon  a  decreet,  whereby  they 
were  to  be  free  from  the  tack-duty  of  the  teinds  craved  by  the  Dean  of  iSt  An- 
drew's as  parson,  they  ought  to  produce  the  same,  and  thereupon  might  defend 
themselves  against  the  Dean,  who  did  concur  in  tliis  action,  that  they  might  be 
free  of  the  tack-duty,  or  otherwise  the  augmentation  restricted  i  but,  unm  that 
was  produced,  the  minister  had  a  sufficient  right,  being  fifteen  years  in  pos- 
session. 
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1675.    February  IS.    The  MxaisTRAlrES  of  Emuibvi^cm^agmmt  Wulliah  An- 
derson. 

There  being  a  bill  siveu  in,  in  name  of  the  «^d  m^strates  and  council 
thereof,  complainings  that,  notwithstanding  there  had  been  St  submission,  by  the 
whole  neighbours  of  Edinburgh)  to  the  dean*of-guild  and  his  council,  and  rati^ 
fied  by  an  act  of  Privy-council,  remitting  all  differences  betwixt  the  heritors  of 
burnt  and  ruinous  tenements  and  lands,  as  to  the  manner  and  form  of  building 
thereof  J  and  that  without  offering  to  advocate  or  suspend  any  of  their  decreets; 
yet,  notwithstanding,  the  said  William  Anderson  had  obtained  a  su^nsion  $ 
and  thereby  put  a  stop  to  the  rebuilding  of  the  lands  lately  burnt,  to  the  great 
pr^udice  of  the  whole  neighbours  and  inhabitants  :«— It  beiiig  ordained,  by  con- 
sent of  parties,  notwithstanding  of  the  act  of  regulation,  that  the  reasons  of  sus- 
pension should  be  presently  discussed,  the  reasons  were^  that  the  submission  bv 
the  whole  neighbours  and  heritors  was  of  the  nature  of  a  compromit  betwixt  pn- 
vate  parties,  and,  in  law,  is  liable  to  rectification  by  the  Lords  of  Session,  in  case 
of  enorrae  lesion  or  injustice  :  but  so  it  is,  that,  by  the  decreet  now  suspended, 
the  suspender  was  heavily  prejudged,  contrary  to  law  and  equity;  in  so  far  as 
the  form  and  manner  of  building  could  only  regard  the  security  of  the  houses 
from  fire,  and  the  decoration  of  the  town,  and  conveniency  by  public  entries, 
which  were  all  considered,  and  not  questioned ;  whereas  the  question  before  the 
dean-of^uild  court  bein^  that  Anderson  was  heavily  prejudged,  by  imposing  a 
servitude  upon  the  gable  of  his  house  in  favours  of  Murdoch,  that  he  might 
build  four  chimneys,  and  so  force  the  suspender  to  make  the  wall  of  his  gable 
mucli  thicker^  and  his  own  rooms  of  less  quantity :  as  likewise,  they  had  given 
a  servitude  to  another  neighbour,  Handesyde,  to  have  an  entry  within  the  turn- 
pike with  the  ftuspender,  which  he  never  had  before. 

It  was  ANSWERED  for  the  Town,  and  parties  concerned,  That  the  submission  to 
the  town-council  of  Edinbargh,  ratified  by  an  act  of  the  Lords  of  the  Privy- 
council,  was  of  a  fiir  diffident  nature  from  a  private  submission  betwixt  parties 
to  arbiters;  for  this  submission  being  upon  the  occasion  of  a  late  accident  by 
fire,  which  wae  like  to  endanger  the  whole  tenemeots  iu  the  town  of  Edinburgh, 
was  of  a  public  conoernment ;  and  the  suspender  himself,  having  submitted 
with  that  quality,  that  he  should  never  suspend,  was  in  pemma^e  to  procure  the 
same ;  and  as  to  the  pretended  prejudice,  by  giving^ervitudes  to  neighbours,  they 
were  most  frivolous  ;  there  being  decerned  a  just  satisfaction  for  the  enlarging 
of  his  gable,  a  liberty  to  extend  the  walls  of  his  house  farther  than  they  were 
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before :  aod  as  to  the  turnpike,  it  was  ordinary  that  divers  heritors  entered  to 
their  houses  by  one  and  the  aame  turnpike,  and  that  it  would  be  a  prejudice  to 
the  structure  to  build  more  turnpikes,  when  they  were  needless. 

The  Lords,  having  considered  the  submission  to  the  town-council,  bearing, 
that  not  only  all  the  houses  to  be  builded  should  be  of  stone-work,  but  that  the 
manner  of  all  the  building  should  be  determined  by  them,  without  any  reserva- 
tion of  any  person's  right  or  interest ;  and  that  upon  the  matter  any  pretended 
prejudice  was  satisfied,  they  did  discharge  the  suspension,  and,  notwitnstanding 
there6f,  ordained  the  building  to  go  on  conform  to  the  decreet  of  the  dean-oi^ 
guild  court ;  as  being  a  matter  of  public  concernment,  and  ought  not  to  be  re- 
tarded upon  the  account  of  lesion,  to  which  the  dean-of-guild  and  his  council 
were  most  proper  judges. 

IP  age  460. 


1675.    Fehnmry  19^    John  Daikle,  English  Merchant,  against  David  Hone. 

The  said  David,  being  cautioner  in  a  bond  iov  the  deceased  Earl  of  Home, 
to  the  said  John  Daikle,  which  bond  was  made  and  subscribed  at  London  ;  being 
charged  to  make  payment,  did  suspend  upon  this  reason.  That  the  principafi 
the  Earl  of  Home,  dying  in  prison,  by  the  law  of  England  it  did  liberate  his 
cauticmer. 

It  was  ANSWERED,  that,  notwithstanding  of  that  reason,  the  letters  were  found 
orderly  proceeded,  ^d.  That  there  is  no  such  law  or  custom  in  England.  Sd. 
Tlie  bond  being  granted  by  Scotchmen,  ought  to  have  execution  here,  accord- 
ing to  the  law  of  Scotland,  where  the  death  of  the  principal  doth  not  liberate 
the  cautioners  \  and,  even  in  England,  that  cannot  be  alleged  but  where  the 
principal  was  at  first  incarcerated  for  that  debt 

It  was  &EP1.IED,  that  the  letters  were  found  orderly  proceeded  in  the  first  sus* 
•  pension,  because  there  was  no  reason  then  libelled  but  that  the  Earl  died  in 
prison ;  whereas  the  contrary  was  notourly  known ;  and»  by  an  ordinance  of 
the  Lords,  upon  consignation  of  a  special  sum,  there  was  liberty  granted  to  sus- 
pend de  novo,  upon  this  reason,  th^  the  principal  was  prisoner,  and  let  out 
upon  a  guard,  under  which  he  died,  and  his  corpse  carried  back  to  the  prison  to 
liberate  the  keeper  ;  which,  by  the  law  of  England,  did  liberate  the  cautioner. 

The  Lords,  before  answer,  did  grant  commission  to  try  the  law  and  custom 
<£  Ei^land  in  this  last  case,  by  a  report  of  some  of  the  judges  of  the  common 
law* 
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3675.    February  19.   Pethr  Pallet,  Merchant  in  Boordeaux,  against  Aodgee 

and  Veatch. 

In  an  action  against  Sir  George  Maxwell,  for  payment  of  the  remainder  of  a 
tiebt  dAe  by  a  bond  granted  to  Robert  Brown,  as  assignee  by  James  Sanderson, 
to  whom  Ct^oael  Stewart  in  Irdand  was  debtor  in  a  great  sum  of  money,  for 
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which  Sir  George  Maxwell  did  grant  his  bond ;  there  being  compearance  made 
for  William  Veatch  and  David  Rodger,  who  was  donatar  to  Sanderson's  escheat, 
who  craved  to  be  preferred,  upon  this  reason, — That  any  assignation  made  by 
Sanderson  to  Robert  Brown  was  stante  rebellione^  and  could  not  prejudge  the 
King  or  his  donatar  : — 

To  which  it  being  answered  for  Peter  Pallet,  who  was  donatar  to  Robert 
Brown's  escheat,  and  likewise  assignee  made  by  him ;  that  they,  being  lawful 
creditors  to  Sanderson,  were  in  bona  fide  to  take  an  assignation  to  any  of  his 
debts ;  and,  by  virtue  of  his  assignation,  having  in  eiSect  received  payment,  and 
extinguished  the  debt  due  by  Colonel  Stewart,  by  receiving  this  new  security  and 
bond  from  Sir  George  Maxwell,  whereof  a  great  part  was  paid  ;  as  there  could 
be  no  repetition  of  what  was  paid,  which  hath  been  already  found  in  this  pro- 
cess, so  as  to  the  remainder  he  ought  to  be  preferred  to  Kodger  and  Veatch, 
his  assignee  ;  because  he  was  in  the  clear  case  of  innovation,  which  extinguishes 
the  old  debt  due  to  Sanderson,  to  whose  escheat  Rodger  was  donatar,  and  con- 
stitutes Sir  George  Maxwell  debtor  propria  nomine,  and  that  before  the  gift 
granted  to  Veatch. 

It  was  ALLEGED  for  the  donatar,  that  this  new  bond  could  not  be  esteemed  an 
innovation,  because  Digestis,  de  novationibuSf  no  novation  is  to  be  understood, 
except  where  the  parties,  totidem  verbis,  declare  that  new  bond  to  be  a  nova- 
tion ;  which  cannot  be  evinced  from  this  bond  granted  by  Sir  George  Maxwell, 
because  it  relates  to  Stewart's  bond,  as  come  in  place  thereof;  and  this  was  an 
existing  debt  the  time  of  the  second  bond,  which  was  not  delivered  back  by 
Stewart  or  Sir  George. 

It  was  REPLIED,  tnat  Sir  George's  bond  is  a  clear  novation  notwithstanding ; 
t)ecause  the  law  of  the  Digestis  cited,  is  only  correctorie  of  the  former  laws,  which 
did  ordain  fpresumptione  Iegis,J  novation  in  certain  cases  should  be  sustained, 
albeit  it  was  non  constat  from  the  writs  themselves,  that  the  new  bonds  were  in 
place  of  the  old ;  and  that  the  same  were  extinguished,  and  the  debtor  of  the 
old  bond  liberated  ;  but  where,  cj:  certis  indiciis  voluntatis,  novatio  apparet,  the 
foresaid  law  cited  takes  not  away  the  same ;  but,  on  the  contrary,  in  the  last 
words  thereof,  it  does  expressly  bear,  et  generaliter  definimus  voluntdte  solum 
esse,  et  non  lege  novandum ;  which  is  clear  likewise  from  Salycetus,  Fachmeus, 
Mascandus,  and  several  others,  as  being  founded  upon  this  reason,  nil  interest 
verbo  an  factis  quis  mentem  suam  dechret :  and  therefore  Sir  George's  bond, 
which  came  in  place  of  Colonel  Stewart's,  making  only  mention  thereof  in  the 
provision  and  condition  of  his  bond,  that  it  should  not  be  obligatory  imtil  Stew- 
art's bond  were  retired,  and  delivered  to  him,  which  condition  was  fulfilled  to 
him  in  terminis  before  Rodger's  gift,  Sir  George's  bond  did  thereby  become  in- 
novate, and  he  constituted  debtor  propria  nomine. 

The  Lords,  having  ordained  Sir  George  to  give  his  oath  upon  the  time  when 
he  granted  this  new  Dond,  and  when  Stewart's  bond  was  delivered  to  him  in  the 
performance  of  the  foresaid  provision,  did  find,  that  it  was  a  clear  innovation  of 
the  former  bond,  which  was  thereby  extinguished ;  and  it  being  done  before 
Rodger's  right,  it  was  impossible  they  could  both  subsist,  and  Stewart  being  no 
more  debtor  by  the  retiring  of  his  bond  from  Sanderson's  assignee,  without  any 
translation  thereto. 

Thereafter  they  did,  of  new,  allege,  that,  albeit  this  bond  should  be  found  an 
innovation,  yet  it  was  not  equivalent  to  payment  \  because  an  executor  grant- 
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ing  a  new  bond,  proprio  naminef  for  the  defunct's  debt,  notwithstanding  thereof 
the  creditors  of  the  defunct  would  make  him  liable ;  afid  the  new  bond  is  still 
subject  to  a  double  poinding ;  otherwise  the  creditor  of  the  defunct  might  be 
frustrated  by  a  new  bond  of  their  just  debts  :  and,  upon  that  same  reason,  a  rebel 
being  denounced,  and  thereby  ju^  acquisitum  domino  regi  to  his  whole  moveable 
debts,  a  creditor,  by  voluntary  delivering  of  his  bond,  and  taking  a  new  security, 
cannot  prejudge  the  King  or  his  donatar. 

It  was  AKSWERED  for  Pallet,  that,  notwithstanding,  he  ought  to  be  preferred ; 
because  he  was  in  the  case  of  delegatio ;  e/,  Lege  octavo  digest  .*  ad  senatusion^  it  is 
expressly  declared,  that  sohit  quia  reum  delegat ;  and  the  reason  is,  that  delega- 
tio operates  all  the  effect  of  payment ;  so  that  the  first  debtor  shall  never  be 
convened,  albeit  the  person  delegated  should  prove  ins(dvent.  Neither  can  the 
case  of  an  executor  be  obtruded;  seeing  the  defunct's  creditor  doth  still  remain, 
notwithstanding  of  the  executor's  new  bond ;  so  that,,  if  the  executor  be  not 
discharged^  and  the  old  bond  retired,  any  new  bond  granted  by  him  does  not 
extinguish  the  defunct's  debt ;  but  the  creditor  may  still  affect  the  defunct's 
whole  estate  until  he  be  paid :  whereas,  it  is  otherwise  in  the  case  of  a  donatar 
for  payment  to  a  lawful  creditor  by  the  rebel,  either  in  pecunia  numerata  or  per 
delegationemy  which  is  equivalent,  in  law  doth  extiaiguish  the  old  debt,  the  rebel 
being  free,  the  donatar  can  never  repeat  what  hath  been  truly  paid. 

The  Lords  did  find»  that  Pallet  was  in  the  case  of  delegation  ^  and»  Sir  George 
Maxwell  becoming  debtor  proprio  nomine^  the  donatar  to  Sanderson's  escheatt 
to  whom  Sir  George  was  never  debtor,  could  never  compete  with  Pallet,  who 
had  right  &om  Brown  to  Sir  George's.  bond»  and  therefore  preferred  Pallet. 

Thereafter,  upon  the  1 1th  of  November  1C7^,  the  parties  being  again  heard, 
it  was  ALLEGED  foF  Vcatch  and  Rodger,,  that  he  having  only  insisted  as  donatar 
to  Sanderson's  escheat,  albeit  by  the  foresaid  interlocutor  Pallet  was  preferred, 
as  having  got  an  assignation  to  a  debt  due  to  Sanderson  by  Colonel  Stewart, 
and  thereupon  had  recovered  j)ayment,  in  so  far  as  Sir  George  Maxwell  had 
become  his  debtor  proprio  nomine^  and  Colonel  Stewart  was  discharged  of  any 
debt  due  by  Sanderson  or  his  assignee ;  yet  notwithstanding  thereof,  Veatch, 
as  having  right  from  Rodger,  ought  to  be  preferred ;  because^  by  the  Act  of  Par- 
liament 16S1,  anent  bankrupts  and  divours,  the  said  assignation  granted  to  San- 
derson, being  made  after  that  Sanderson  was  charged  and  denounced  rebel,  at 
the  instance  of  Veatch,  the  same  was.  null ;  it  being  expressly  provided  that 
any  divours  can  make  no  voluntary  right  to  any  person,  in  defraud  of  the  lawful 
and  more  timely  diligence  of  another  creditor,,  having  served  inhibition,  or  used 
horning,  or  arrestment,  comprising,  or  other  lawful  means,  duly  to.  affect  the. 
divour's  lands  or  goods  y  in  which  case  it  is  declared,  that  the  concreditor,  who 
obtained  the  said  voluntary  deed,,  should,  be  obliged  to  refund  the  sums  whereof 
he  hath  recovered  payment,  by  partial  favour  of  the  common  debtor,  and  the 
creditor  doing  the  first  diligence  should  be  preferred  to  him. 

Whereupon  the  Lords  did  ordain  both  parties  to  lead  witnesses,  and  produce 
other  documents,  for  proving  whether  or  not  Sanderson,  the  common  debtor^ 
was  lap$tis  bonis^  and  to  be  esteemed  a  bankrupt  the  time  that  he  granted  the 
assignation  in  anno  1649}  and  thereafter  a  new  assignation  in  anno  1663, 
whereupon  Sir  George  Maxwell  became  debtor  proprio  nomine  ;  after  which, 
the  depositions  of  the  witnesses  being  read,  one  whereof  did  prove,,  tliat  San- 
derson^ the  time  of  the  first  assignation,  was  out  of  all  credit^  and  nobody  woukL 


786  GOSFORD.  l&fS. 

have  trosted  him ;  and  that,  before  the  second  assignation,  there  was  a  gift  of  hia 
escheat  taken  at  Rodger's  instance ;  and  tbat^  by  the  depositions  of  several  wit- 
nesses, he  was  reputed  to  be  a  broken  man. 

Both  parties  having  given  in  their  informations,  the  Lords  did  advise  the  case, 
and,  by  interlocutor,  did  find,  that  Rodger  and  Veatch  ought  to  be  preferred  to 
Pallet,  upon  that  ground, — ^Tbat  the  assignation  made  to  Brown,  his  author,  fell 
within  the  Act  of  Parliament  1621,  and  so  was  null ;  and  that  any  payment^ 
made  by  virtue  of  those  assignations,  doth  not  liberate  Pallet  frcun  repetition,  in 
so  far  as  concerns  the  sums  of  money  contained  in  the  horning;  reserving  te 
Pallet  his  action  of  improbation  of  tne  {Principal  horning,  which  was  not  pro- 
duced, but  only  a  gift  of  escheat  and  decreet  of  declarator,  making  mention 
thereof.  Some  of  the  Lords  were  of  another  opinion  as  to  the  first  pmnt  of 
preference,  and  thought,  that  the  assignation  to  which  Pallet  had  righ^  and 
whereupon  he  had  recovered  payment,  could  not  be  declared  null  upon  the  Act 
of  Parliament,  upon  these  reasons  :-<-l^/.  That  the  Act  of  Parliament  was  eit- 

Sress,  that  the  prior  creditor  had  done  more  timely  diligence,  by  inhibition, 
oming,  arrestment,  comprising,  or  other  lawful  means,  which  might  duly  afiect 
the  divour's  lands  or  goods,  or  price  thereof,  to  the  common  debtor's  behoof  j 
whereas  no  such  thing  can  be  subsumed  in  this  case,  against  Pallet,  or  Brown, 
his  author ;  seeing  the  debt  due  to  the  common  debtor  was  never  aflfected  by 
any  diligence  at  Rodger's  instance,  who  had  only  charged,  and  denounced 
Sanderson,  rebel,  but  had  never  arrested  or  affected  the  debt  due  by  Stewart, 
until  Pallet  had  recovered  payment,  and  discharged  Colonel  Stewart,  in  con- 
templation of  Sir  George  Maxwell's  new  bond,  granted  proprio  nomine^  which 
was  found  an  innovation  by  the  foresaid  interlocutor.  2(/.  The  said  Act  of 
Parliament,  as  to  any  dispositions  made  by  the  common  debtor,  which  are  declared 
unlawful,  whether  they  be  to  conjunct  persons  or  concreditors,  supposes  that 
they  have  done  it  by  fraud  for  no  just  price,  or  of  purpose  to  prefer  one  creditor 
to  another,  who  hath  done  more  timely  diligence  to  affect  his  goods  and  estate ; 
whereas  no  such  thing  can  be  here  subsumed.  Pallet's  debt  being  contracted 
in  France,  for  wine  sent  home  by  Brown,  a  factor,  who  was  in  optima  Jide  to 
take  an  assignation  to  a  debt  due  by  Colonel  Stewart,  in  Ireland,  after  he  had 
charged  and  denounced  the  common  debtor,  rebel,  before  Rodger  did  get  the 
gift  of  his  escheat,  or  intented  a  general  declarator ;  so  that  if  he  should  be 
made  liable  to  repetition,  it  would  take  away  all  public  trade  and  commerce ; 
seeing  it  is  impossible  that  strangers  can  know  if  any  who  deal  with  them 
abroad,  have  been  charged  or  denounced  at  the  instance  of  a  private  party,  who 
hath  been  suffered  to  trade  in  his  own  name,  and  bring  home  goods  upon  his 
own  account,  for  which  they  cannot  receive  a  precept  or  assignation  upon  others, 
or  any  other  voluntary  deeds  for  payment  of  the  price  of  their  goods,  and  there- 
upon do  diligence  and  recover  payment :  And  not  only  upon  a  public  account, 
this  were  hard  for  strangers,  but  even  as  to  subjects  within  the  country,  it  seems  to 
be  against  all  reason,  public  trust  and  commerce,  if  a  prior  credits  only  char- 
ging and  denouncing,  without  affecting  the  common  debtor's  goods,  or  raising 
caption  against  him,  but  suffering  him  to  trade  as  before,  should  lie  still  tiU 
other  creditors  recover  payment  upon  their  diligence,  that  they  should  be  liaUe 
to  repetition :  whereas  the  Act  of  Parliament  declares,  that  if,  honafidei  a  poste- 
rior creditor,  buying  lands  or  goods  from  a  confident  person,  who  is  nowise  par- 
ticeps  JraudiSf  that  he  can  never  be  questioned,  but  only  the  common  debtor,  or 
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confident  person,  ratio  legis,  being  only  that  fraud  is  committed,  or  the  com- 
mon debtor's  goods  affected ;  and  by  a  practick  in  Durie,  in  anno  1623,  be- 
twixt William  Hamilton  and  Dick,  and  by  some  of  late,  it  was  clearly  found, 
That  if  the  common  debtor  himself  make  voluntary  payment  to  a  lawful  creditor, 
who  had  denounced  for  not  payment,  or  had  granted  an  assignation  for  payment, 
that  the  same  was  not  null,  and  did  not  fall  within  the  Act  of  Parliament  And 
the  reason  is,  that  the  assignation  could  not  be  renuted  a  voluntary  deed,  but  to 
have  been  made  of  necessity,  afler  charging  and  aenouncing  the  common  debtor 
rebel ;  notwithstanding  whereof,  the  greatest  part  of  the  Lords  were  of  another 
opinion.  Which  seems  very  hard,  seeing,  by  the  former  interlocutor,  they  found, 
that,  notwithstanding  both  of  homing  and  a  decreet  of  declarator,  yet  Pallet 
should  be  preferred,  albeit  Veatch  was  both  a  creditor  and  had  denounced ; 
and  farther,  had  obtained  the  gift  of  his  escheat,  and  a  declarator  :  And  as  to 
Sanderson  bein^  bankrupt,  anno  16499  that  appeared  only  by  the  deposition  of 
one  witness ;  wnereas  it  was  instructed  for  Pallet,  that  a  decreet  was  obtained 
against  Stewart  for  £2000  sterling,  which  he  had  affected  as  said  is,  having  got 
an  assignation  thereto ;  and  that,  that  same  year,  the  wines  were  sent  home  to  him 
in  his  own  name,  and  was  a  public  trafficking  merchant,  there  being  neither 
arrestment  nor  caption  used  at  Veatch's  instance,  or  any  other  creditor, 
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1675.    June  24.    The  College  of  the  New  Town  of  Aberdeen  against  The 

Town  of  Aberdeen. 

In  a  declarator,  at  the  instance  of  the  Masters  c^the  College  of  the  New  Town 
of  Aberdeen,  against  the  Magistrates  of  the  town,  to  hear  and  see  it  found  and 
declared,  that  Uiey  had  the  only  right  to  present  and  admit  bibliothecary,  to  have 
the  care  and  custody  of  the  bibliotheque  of  the  said  college  ^  conform  to  a  mortifi- 
cation^ made  by  Doctor  Reid,  of  a  sum  of  money,  to  be  put  in  the  town's  hands, 
whereof  the  annualrent  extended  to  600  merks^  and  should  be  yearly  paid  to  the 
person  that  should  be  presented  by  the  masters  of  the  college,  and  oithe  gram- 
mar school : — It  was  alleged  for  the  town,  that  long  before  that  mortification 
made  by  Doctor  Reid,  the  town  of  Aberdeen  having  another  bibliotheque  of  their 
own,  did  transport  all  their  books  to  a  place  of  the  college,  and  appointed  one  to 
wait  upon  that  office;  and,  accordingly,  they  did  continue,  from  time  to  time,  when 
the  place  vaiked ;  so  that  the  mortification  made  by  Doctor  Reid,  being  but  an 
accession  to  a  standing  bibliotheque  and  office,  could  not  prejudge  the  town. 
Likeas,  afler  Doctor  Reid's  mortification,  Doctor  Dun,  as  principal,  did  sub- 
scribe as  witness  to  a  contract  betwixt  the  town  and  Mr  Robert  Dounie,  who 
wa^  the  first  person  nominated  by  Doctor  Reid,  whereby  the  town  of  Aberdeen 
did  present  and  confer  that  place  upon  Mr  Robert  Dounie^  and  he  did  accept 
thereof  from  them,  as  patrons  of  the  said  bibliotheque;  so  that  they  have  been 
in  constant  possession  above  40  years,  and  thereby  had  prescribed  their  right. 

It  was  REPLIED  for  the  college.  That  the  bibliotheque  being  within  the  col- 
lege of  Aberdeen,  and  a  constant  stipend  mortified  to  him,  the  town  of  Aber-- 
deen  having  put  therein  a  parcel  of  books,  and  appointed  one  to  attend  them,. 
QQUJid  not  prejudge  the  college  for  the  use  and  benefit,,  the  whole  bibliotheque 
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was  made  up ;  and  any  books  sent  by  the  town  were  inconsiderable ;  and  Doctor 
Reid  having  not  only  left  his  whole  bibliotheque,  but  mortified  a  salary  fit  for  a 
bibliothecary,  who  was  to  be  chosen  as  said  is,  the  declarator  ought  to  be  sus- 
tained ;  especially  seeing,  since  that  mortification,  which  was  in  the  year  1639, 
they  had  been  in  constant  use  of  electing  and  presenting  a  bibliothecary,  and 
never  suffered  any  presented  by  th^  town  to  enter  or  possess. 

The  Lords  did  sustain  the  declarator,  and  found,  that  there  being  no  formal 
mortification  by  the  town,  that  their  sending  of  books  to  that  bibliotheque  with* 
in  the  college,  did  not  make  them  patrons ;  and  that  the  mortification  made  by 
Doctor  Reid  of  that  yearly  salary  to  a  bibliothecary,  could  not  be  inverted,  but 
ought  to  be  applied  to  those  that  were  elected  conform  to  the  mortification  i  see- 
ing this  ought  not  to  be  looked  upon  as  a  benefit  formerly  founded,  to  which 
Doctor  Reid  had  only  granted  an  accession,  it  being  only  a  salary  mortified  to 
an  office,  which  required  a  daily  attendance,  and  never  had  any  before :  and  so 
determined  the  same,  only  to  belong  to  those  who  were  elected,  conform  to  the 
mortification. 

Thereafter  it  was  allegei$^»  That  Mr  Alexander,  who  was  presented  by  the 
town  of  Aberdeen  before  Mr  Paterson  was  presented  by  the  college,  being  en- 
tered  to  the  possession  of  that  place,  should  have  the  full  benefit,  at  least  since 
his  presentation  ;  he  having  succeeded  to  one  formerly  presented  by  the  town ; 
which  was  so  homologated  by  the  university,  that  he  continued  in  exercise  of 
that  place  until  he  died ;  and  did  constantly  receive  the  payment  from  the  town, 
as  patrons,  whose  right  was  never  questioned  until  the  intenting  of  this  declarator* 

it  was  ANSWERED,  That  any  payment  made,  or  deeds  of  homologation,  being 
expressly  relative  to  the  mortification,  could  not  invert  the  college  right,  and 
that  any  possession  had  by  Mr  Alexander  was  but  momentaneous  et  vi ;  the  town 
having  broken  up  the  doors,  and  was  immediately  opposed  by  the  college,  who 
did  present  and  enter  Paterson  to  that  office. 

Tne  Lords,  before  answer,  did  ordain  probation  of  the  manner ^nd  time  of 
Mr  Alexander's  entry  and  exercise,  after  which  they  would  decern  at  what 
time  Mr  Paterson  had  right ;  as  likewise  that  the  town  might  take  away  their 
books,  or  appoint  another  keeper  to  them. 
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1&75.    July  4.    Keknedt  of  Auchterfardell  against  William  Hamiltok 

of  Raploch. 

In  an  action  and  improbation  of  a  right  of  wadset,  now  standing  in  the  per- 
son of  Hamilton  of  Raploch,  younger,  coming  by  progress  in  his  person  from 
John  Weir  of  Overcommerhead,  as  being  infeft,  by  a  precept  of  clare  constat,  in 
the  said  lands,  in  anno  1609»  as  heir  to  John  Weir,  his  father,  who  held  the  said 
lands  of  Sir  James  Hamilton  of  Libbertoun,  as  superior ;  which  wadset  was 
redeemable  by.  payment  of  1050  merks ;  and  was  at  first  granted  to  James  and 
William  Weirs,  from  whom  Raploch,  as  to  the  one  half,  derived  right,  and  Ken- 
nedy of  Auchterfardell  for  the  other ;  and  by  virtue  thereof,  they  and  their  au- 
thors have  been  in  possession  from  the  year  1609  to  the  year  I67O ;  in  which 
improbation  there  being  only  produced  a  seasine  of  the  lands  given  to  John 
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Weir,  the  son,  who  was  author  of  the  wadset,  certification  was  craved  contra  mm 
proibicta  ;  it  being  without  a  warrant,  either  upon  precept  of  clare  constat  or 
upon  precept  from  the  father.  The  title  whereupon  Auchterfardell  did  pursue, 
was  a  disposition  granted  to  him  by  John  Ker,  as  having  ri^ht  from  J<An  Weir, 
tiie  goodsire,  and  father  to  John  Weir,  first  granter  of  the  wadset,  for  1050 
merks,  as  having  died  last  vested  and  seased  in  the  said  lands,  his  son,  who  was 
the  granter  of  the  wadset,  never  having  been  infeft. 

it  was  ALLEGED  for  Raploch,  That  no  certification  could  be  granted,  because 
fae  had  produced  a  sufficient  title  to  the  said  wadset  lands,  in  so  far  as  he  had 
produced,  not  only  the  extract  of  his  author's  seasine  but  the  register  itself; 
which,  being  clad  with  possession  since  the  year  of  God  I6099  was  a  sufficient 
title  in  law,  without  an^  other  adminicle :  and  besides^  having  referred  to  the 
pursuer's  oath,  the  having  of  the  wadset  made  by  the  son,  which  was  relative  to 
a  former  wadset,  granted  by  old  John  Weir,  redeemable  by  payment  of  400 
merits,  which  was  renounced,  and  the  new  wadset  taken  from  the  son,  as  heir 
to  his  father,  the  pursuer  had  confessed  the  having  of  it.  Likeas  the  pursuer 
deriving  right  to  the  one  half  of  the  wadset  by  progress,  did  therebv  acknow- 
ledge the  truth  and  verity  of  the  said  ri^ht,  by  virtue  whereof  he  and  his  author^ 
bad  been  in  possession  past  the  years  of  prescription. 

It  was  REPLIED,  That  an  extract  of  a  seasine  could  be  no  valid  title,  a  prin- 
cipal seasine  being  only  the  assertion  of  a  notary  ;  and  the  warrant  thereof  not 
bemg  produced,  certification  could  not  be  refused ;  which  being  granted,  then 
the  pursuer's  title,  flowing  from  the  oy  or  heir,  served  and  retoured  to  the  good- 
sire,  who  was  last  infefl,  the  defender's  right  ought  to  be  reduced,  as  flowing  a 
non  hahente  potestatem ;  his  father  being  the  person  who  died  last  vested  and 
seased.  And  as  to  any  acknowledgment  of  the  right  of  wadset,  whereby  the  pur- 
suers and  his  authors  had  bruiked,  it  could  not  be  respected  to  take  away  the 
title  and  benefit  of  this  pursuit ;  because,  finding  his  title  not  j^ood,  he  was  m 
honajide  to  acquire  a  better  right  from  the  oy,  who  was  infeft  as  heir  to  iixt 
goodsire. 

The  Lords,  having  seriously  considered  this  case,  did  find,  that  albeit  certifi- 
cation were  granted  for  non-production  of  the  warrant  of  the  son's  seasine,  yet, 
the  extract  being  in  anno  IfiOQy  and  possession  conform,  without  interrup- 
tion by  the  space  of  60  years  and  above  j  the  defender  being  but  singular  suc- 
cessor, it  was  not  imaginable  that  they  could  fbrge  any  such  precept  of  chore 
constat ;  they  find,  that  the  defender's  title  could  not  be  reduced,  being  clad 
with  so  manv  years'  possession  :  but  declared,  that  Auchterfardell  his  right  of 
wadset  of  the  half  of  the  lands  should  not  be  pr^udged  by  taking  any  new 
right 
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1975^    Jtdjf  6.    Alexander  Binning  against  W^liam  Brotherstanes. 

In  an  action  of  removing,  at  the  instance  of  the  said  Alexander,  as  being  in- 
fefl in  a  tenement  of  land  in  Edinburgh,  as  heir  W  tailyie  to  his  deceased  sister, 
Margaret  Binning;  who  was  spouse  to  the  said  William  Brotherstanes; — It  was 
ALLEGED,  That  the  defender  being  infefl  in  the  said  tenement,  upon  his  wife's 
reaigoatioii  by  contiaot  of  mwri«g^  a»d  Ibe  pwRsiier  biririog  only  a  iack,  re- 
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^eemable  upon  payment  of  a  thousand  pound,  made  by  the  defender  to  the  pur- 
suer ;  whereupon  he  did  grant  a  renunciation  thereof,  the  said  tenement  of  land, 
falling  now  to  the  pursuer  by  virtue  of  the  tailyie,  the  tack  ought  to  revive ; 
seeing  the  renunciation  thereof,  in  law  ought  to  be  interpreted  in  favours 
of  the  defender  and  his  wife,  who  paid  the  sum  contained  in  the  redemp- 
tion ;  considering,  that  now  the  pursuer  hath  succeeded  as  heir  of  the  taiU 
yie,  and  that  the  tack  was  only  granted  to  him  for  security  of  the  said  sum,  as 
being  due  by  his  sister,  the  only  heir  of  the  first  marriage,  who  was  then  only 
fiar  of  the  land :  and,  by  contract  of  marriage  made  by  her  and  her  father,  the 
same  was  disponed  to  the  defender,  as  her  portion,  in  contemplation  whereof  he 
did  provide  her  to  a  jointure,  and  to  the  conquest  during  the  marriage.   . 

;  It  was  ANSWERED,  That,  by  the  renunciation,  the  tack  was  Jimditus  taken 
away  and  extinguished ;  and  the  defender,  who  subscribed  the  s^me,  and  took 
burden  for  his  wife,  can  never  found  any  defence  thereupon ;  the  renunciation 
being  simple,  without  any  provision  or  condition,  that,  in  case  of  succession  by 
the  tailyie,  it  should  revive  and  become  effectual. 

The  Lords  having  considered  the  renunciation,  that  it  was  not  only  simple, 
but  likewise  did  bear  an  obligement  to  remove,  did  repel  the  defence  founded 
thereupon ;  but  did  reserve  to  the  defender  any  action  competent  to  him, 
which  could  only  be  personal,  for  repayment  of  the  thousand  pounds,  paid  to  the 
pursuer  upon  the  redemption  of  the  tack. 
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I6y5*    July  7-  Trotter  against  Craw. 

Bt  contract  of  marriage  betwixt    '  Craw,  and  Trotter,  his  wife ; 

there  being  a  special  provision,  that,  in  case  there  should  be  no  children  of  the 
marriage,  the  half  of  five  thousand  merks,  to  which  she  was  provided  in  life- 
rent, should  return  to  her  and  her  heirs ;  her  husband  being  dead,  she  did 
thereupon  pursue  his  heir,  for  payment  of  the  half  of  the  foresaid  sum. 

It  was  ALLEGED,  That  the  pursuit  could  not  be  sustained  upon  that  provision, 
because  it  could  only  be  interpreted  to  take  effect  in  case  she  had  died  before 
her  husband,  without  heirs  of  the  marriage. 

It  was  REPLIED,  That  the  provision  not  being  in  these  terms,  but  simply  fail- 
ing heirs  of  the  marriage,  the  same  being  now  dissolved,  the  pursuer  ought  to 
have  the  benefit  thereof,  being  now  an  impossibility  that  there  can  be  any  heirs. 

The  Lords  did  sustain  the  pursuit,  and  repelled  the  defence,  in  respect  of 
the  conception  of  the  return  of  the  provision,  which  was  simply  failing  ot  heirs : 
but,  in  respect  that  she  was  liferenter  of  the  whole  five  thousand  merks,  whereof 
the  half  was  only  her  tocher,  they  did  decern  the  heir  to  be  only  liable  in  pay- 
ment after  her  decease,  to  any  should  represent  her,  or  to  her  assignees. 
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I&75.    July  9*  Captain  Hat  against  Crombie. 

In  a  competition  betwixt  the  said  parties,  for  preference,— it  was  allkgsd  for 
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Crombie,  That  he  being  infeflt  in  annualrent,  clad  with  possession ;  in  so  far  as, 
after  the  term  of  payment,  he  had  got  security  from  the  common  debtor,  stat- 
ing the  same  in  a  principal  sum,  before  Captain  Hay,  who  had  acquired  pos- 
session upon  his  right. 

It  was  ALLEGED,  That,  unless  the  annualrent  had  been  paid  upon  a  decreet 
against  the  tenants  for  poinding  the  ground,  any  bond,  granted  by  the  common 
debtor,  could  not  make  Crombie's  right  a  public  right  by  possession. 

^  The  Lords  did  prefer  Crombie ;  and  found  that  the  debtor  himself  might  pay 
an  annualrent  without  a  decreet ;  or  give  bond  therefor,  making  up  annualrent 
in  principal  sum,  bearing  annualrent ;  which  will  make  the  base  right  clad  with 
possession,  and  so  preferable  to  any  posterior  right. 
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1675.    Jufy  9.     Mr  Robert  Birnie  and  James  Hamiltoun  against  William 

LOCKHART  of  CaRSTAIRS. 

The  said  Mr  Robert  and  James  Hamiltoun,  as  executors  to  Mr  John  Lind- 
say, minister  at  Carstairs,  having  pursued  William  Lockhart  for  the  stipend  due 
to  the  said  Mr  John  for  the  crop  I672  ; — ^it  was  alleged.  That  they  could  only 
have  right  to  the  half  of  that  year's  stipend ;  because  the  defunct  died  in  March 
1679 ;  and,  by  the  late  Act  of  Parliament  anent  ministers'  anns,  it  is  provided. 
That,  if  the  incumbent  survive  Whitsunday,  his  executors  should  nave  the 
half  of  that  year's  stipend,  and  the  other  half  for  the  ann  ;  so  that  he,  having 
died  before  Whitsunaay,  the  pursuer  can  only  have  right  to  half  of  the  stipend 
for  an  ann ;  especially  the  Act  of  Parliament  being  made  for  that  same  year 
1672,  and  is  declaratorie  juris  ;  there  never  having  been  an  Act  of  Parliament 
before,  determining  that  case. 

It  was  replied,  That,  before  that  Act  of  Parliament,  by  the  constant  custoni 
and  practice  of  this  kingdom,  an  incumbent  dying  after  tne  1st  of  January  had 
right  to  the  half  of  the  stipend  as  minister,  and  his  executors  to  the  other  half 
as  ann  ;  and  the  late  Act  of  Parliament  could  be  no  ground,  seeing  it  is  poste- 
rior not  only  to  the  death  of  the  last  incumbent,  but  to  the  term  of  payment. 
.  The  Lords  found.  That  the  Act  of  Parliament  could  only  have  respect  adfu- 
tura  sed  non  ad  pra^teritOj  and  that  the  ancient  custom  and  practicK  ought  to 
regulate  this  case  ;  and  that  the  Act  of  Parliament  was  not  declaratorie  juris 
antiqtUf  but  clear  contrary ;  and  indeed,  the  Estate  of  Bishops  having  brought 
in  this  act,  it  was  carried  contrary  to  the  opinion  of  severals,  and  mine  own,  as 
being  prejudicial  to  ministers'  relicts  and  children. 
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1675.    July  IS.    Act  of  Sederunt  anent  Bills  of  Suspension  and  Liberation 

of  Prisoners  for  Debt. 

TxmRE  being  a  bill  reported  to  the  Lords,  by  the  Ordinary,  bearing  not  only 
suspension,  but  a  warrant  to  set  at  liberty  a  prisoner  for  debt,  upon  a  reason  of 
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payment,  by  introtnission  vith  the  rent  of  the  debtor's  estate,  and  by  poinding 
of  his  goods  :— 

The  Lords,  finding  great  trouble  by  such  bills,  where  the  charger  was  not 
present  to  answer,  and  resolving  to  take  a  just  course  in  these  cases  in  time 
coming,  did  all  agree  to  make  an  act  of  sederunt  for  the  future  :  and  did  enact. 
That  all  prisoners  who  were  to  present  such  bills,  after  the  1st  of  November 
next,  should  intimate  to  the  chargers,  at  whose  instance  they  were  imprisoned ; 
and  to  other  creditors  who  had  arrested  them  in  for  debt ;  that  they  were  to  pre- 
sent such  a  bill  to  the  Lords  betwixt  and  a  certain  time,  and  thereupon  take  in- 
struments in  a  notary's  hands,  and  send  the  same,  with  their  bill  j  without  which, 
neither  in  the  time  of  session,  nor  any  three  Lords  in  the  vacancy,  should  pass 
such  bills :  which  act,  as  it  is  most  just  in  itself,  the  utmost  of  legal  diligence 
being  used,  the  creditors  ought  not  to  be  frustrated  thereof,  without  they  were 
heard ;  so  it  will  prevent  many  gross  abuses  and  trouble  arising  upon  base  alle- 
geances,  setting  at  liberty  debtors  who  are  denounced  rebels,  who,  having  their 
persons  free,  duce  no  care  to  pay  their  debt* 
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1675*    Jtdjf  14.    The  Vise  ount  of  Stormomt  against  Robert  and  Grizell 

Andersons. 

In  a  reduction  of  a  decreet  of  spuUyie,  obtained  before  the  sheriff  of  Perth, 
upon  this  reason, — That  the  pursuer  did  lawfully  poind  the  goods  alleged  spuil- 
yied,  upon  a  decreet  for  the  feu-dudes  of  the  vassal,  which  are  debitumjkndi ;  and 
so  did  affect  the  lands  and  corns  that  were  in  the  barnyards  upon  that  same 
ground : — It  was  answered.  That  the  corns  being  sold  by  the  vassal,  delivered 
and  transported  to  another  barnyard  than  that  of  the  vassal's,  against  whom  Uie 
decreet  was  given,  and  so  the  proper  goods  of  the  buyer,  could  not  be  poinded 
for  the  seller's  feu-duties. 

It  was  REPLIED,  That  that  roume  and  barnyard  to  which  the  corns  were  car- 
ried, being  part  and  pertinent  <^  these  same  feu4ands,  out  of  which  the  feu-du- 
ties were  payable,  he  might  lawfully  poind  for  the  same« 

The  Lords  did  repel  the  answer  in  resped;  of  the  reply,  and  reduced  the  de- 
creet ;  and  found  it  lawful  to  the  superior  to  poind  upon  any  part  of  the  lands 
set  in  feu,  out  of  which  the  feu^uty  was  paid,  whether  it  be  the  principal  lands 
denominated  in  the  feu-charter,  or  part  and  pertinent  thereof;  albeit  tne  roume 
orWrnyard,  out  of  which  the  corns  were  spuilyied,  be  distinct  from  that  <^th« 
vassal's,  and  the  tacksman  or  possessor  not  convened  or  decerned. 
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1675,    Jiibf  21.    Henry  Trotter  of  MolBixmNHALL  against  The  Heirs  tif 
Line  of  Mr  John  Trotter  of  Csulrterhax.!.,  and  The  Laird  of  Rentoun. 

MoRTouNHAtLi  as  haviog  right  by  translation  to  die  sum  of  two  Ifunnsand 
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five  hundred  merks»  due  by  the  Laird  of  Rentoun  to  Trotter  of  Cbarterhall,  did 
pursue  for  payment. 

It  was  ALLEGED  for  Rentouo,  That  he  could  not  be  in  tuto  to  make  payment, 
because  the  assignation  was  so  qualified  that  the  monies  could  not  be  uplifted 
but  to  reemploy,  conform  to  the  particular  provision  therein  contained,  in  fa- 
vours of  the  heirs  of  provision  and  persons  substituted  after  the  death  of  the 
assignee. 

It  was  ANSWERED,  That  it  wasju^  tertii  to  the  Laird  of  Rentoun,  who  was 
debtor,  and  in  whose  favours  there  was  no  clause  of  provision. 

The  Lords  did  repel  the  defence,  and  found,  that  the  debtor  ought  to  be  de- 
cerned to  make  payment,  which  would  exoner  him :  reserving  to  the  heirs  of 
Une,  or  any  other  person  substituted,  to  be  heard  before  the  extracting  of  the 
decreet,  upon  the  reemployment  of  the  said  sum  ;  conform  to  the  special  provi- 
sions contained  in  the  assignation.  Thereafter,  compearance  was  made  for  Wal- 
ter Stewart,  as  creditor  to  the  heirs  of  line  of  Charterhall,  who  did  grant  the  as- 
signation, and,  having  arrested  and  intented  reduction,  in  their  name,  of  the  as- 
signation, ex  capite  lectu  did  crave  that  the  money  ought  to  be  made  forthcom- 
ing to  him ;  and  the  reason  of  his  reduction  might  be  admitted  to  his  proba- 
tion. 

It  was  AKsWiSRED,  That  the  arrestment  could  give  no  right,  because  the  pur- 
suer was  content  to  lose  the  same :  and,  for  the  reduction  ex  capite  lectin  it  could 
not  be  sustained  at  the  instance  of  a  creditor  of  an  apparent  heir,  seeing  he 
could  have  no  interest,  unless  there  were  an  heir  served  and  retoured,  whereby  he 
might  establish  a  title  in  his  person,  as  a  lawftd  creditor,  and  thereby  affect  the 
sums  by  a  legal  diligence  which  was  not  yet  done  ;  and  so  could  not  be  reserved 
to  him,  as  accords. 

It  was  REPLIED,  That  a  creditor  of  an  apparent  heir  may  pursue  any  right 
which  may  be  competent  to  his  debtor,  if  he  were  served  heir. 

The  Lords  did  repel  the  defence,  in  respect  of  the  reply ;  and  found,  that  a 
lawful  creditor  to  an  apparent  heir  had  a  good  interest  to  reduce  any  right 
made  by  the  defunct,  to  whom  they  might  be  served^  seeing  their  voluntary  ly- 
ing  out  ought  not  to  prejudge  their  creditors ;  and  that  mey  haVing  reduced 
any  right  might  stand  in  their  way,  they  might  with  an  assurance  take  a  legal 
course  how  to  establish  a  lawful  title  in  their  person,  to  recover  any  debt  or 
right  that  would  belong  to  the  apparent  heir,  their  debtor. 
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1^5.    July  9ri.    The  Countess  of  Erroll  against  The  Earl  of  Erroll. 

The  Countess  having  pursued  the  Earl  to  purge  the  little  Mill  of  Essel- 
mount,  which  was  a  part  of  her  conjunct-fee  lands,  of  a  wadset  which  did  affect 
the  same,  and  whereof  the  wadsetter  was  in  possession  ;  which  distress  was  re- 
ferred to  the  Earl's  oath  of  verity  : — It  was  alleged,  That  the  distress  being 
factum  aUenum,  and  not  a  deed  of  this  Earl,  but  of  his  predecessor,  to  whom 
he  was  heir,  he  was  not  in  law  obliged  to  give  his  oath  of  verity  thereupon  : 
and  the  legal  course  that  the  Countess  must  take,  is  first  to  pursue  for  possession 
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of  the  mill,  upon  her  contract  of  marriage  and  infeftment ;  and,  in  case  she  be 
debarred  by  the  wadsetter,  then  to  have  recourse  upon  the  warrandice  against 
the  Earl,  as  representing. 

The  Lords  did  repel  the  defence ;  and  found.  That  the  summons  being  re- 
ferred to  the  defender's  oath,  that  he  certainly  knew  of  the  distress ;  and  that 
the  wadset  was  prior  to  the  contract  of  marriage,  and  so  would  maintain  tbt 
wadsetter's  possession,  if  he  were  pursued. 
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1675* '  July  27.   John  Brown,  Bailie  in  Haddington,  against  Robert  FoRREst, 

Merchant  there. 

In  a  reduction  of  a  decreet-arbitral,  decerning  John  Brown  to  take  burden 
for  his  daughters,  to  cause  them  renounce  their  right  to  some  acres  in  Hadding- 
,ton,  to  which  they  were  provided  by  George  Brown,  in  fee,  and  their  father 
only  in  liferent,  upon  this  reason, — That  the  decreet  was  ultra  vireSy  and  without 
any  ground  of.  law,  the  pursuer  never  having  submitted  for  his  children  ;  but 
only  all  differences  betwixt  him  and  Robert  Forrest,  the  defender : — 

it  was  answered,  that  the  children's  right  being  granted  to  them  when  they 
were  infants,  et  infamilia  with  their  father,  and  had  no  means  to  acquire  any 
right  themselves ;  which  disposition  was  afler  that  George  Brown,  the  granter 
thereof,  was  debtor  to  the  deiender ;  their  father  having  submitted  all  differences, 
was  justly  decerned  to  take  burden  for  his  children,  to  cause  them  renounce  : 
wherein  no  iniquity  could  be  committed,  seeing,  in  law,  they  might  be  com- 
pelled to  do  the  same. 

The  Lords  did  reduce  the  decreet-arbitral,  as  being  ultra  tires  ;  the  submission 
being  only  by  the  father,  and  not  as  taking  burden  for  the  children  :  especially 
he  having  a  aistinct  right  of  liferent,  which  was  then  in  question,  and  where* 
upon  he  defended  in  Judicio  possessorio  :  but  they  reserved  to  George  Forrest 
to  reduce  the  daughters*  right,  as  accords. 
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1675.  November  12.    The  Countess  of  Erroll  against  The  Earl  of  Errolu. 

« 

The  Countess  of  Erroll,  being  provided  by  her  contract  of  marriage,  to  the 
barony  of  Esselmount,  by  Gilbert,  Earl  of  Errol,  who  was  obliged  to  warrant 
-the  rental  to  be  worth  of  yearly  rent  seventy  chalders  of  victual,  or  money-rent, 
estimating  one  hundred  merks  to  a  chalder  of  victual ; — did  pursue  this  Earl  of 
Erroll,  as  heir  to  the  deceased  Gilbert  Earl  of  Erroll,  to  make  up  the  said  rental, 
which  was  alleged  to  be  defective ;  because  it  was  offered  to  be  proven,  that,  the 
time  of  the  marriage^  the  saids  lands,  were  worth,  of  constant  yearly  rent  in 
victual  and  money,  no  less  than  seventy  chalders,  estimating  one  hundred  merks 
for  the  chalder. 

It  was  REPLIED^  That  the  kains^^  customs,  and  others^  being  converted  ta  near 
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about  three  hundred  merks,  could  not  be  admitted  as  a  part  of  the  rental ;  be- 
cause, by  the  contract  of  marriage,  she  being  provided  in  conjunct-fee  to  the 
whole  barony,  had  right  to  the  kains  and  customs,  by  an  attour,  the  constant 
rent  due  by  the  tenants ;  and  the  conversion  of  the  said  kains  and  customs,  be- 
ing only  occasioned  by  the  EarPs  not  living  at  the  place  of  Esselmount,  but  at 
another  house  far  distant;  and  the  warrandice,  bearing  expressly  the  lands  were 
worth  seventy  chalders  of  victual  and  one  hundred  merks,  estimated  as  the  price 
of  a  chalder, — ^it  could  not  be  the  meaning  of  parties,  neither  did  the  words 
bear  to  accept  of  an  hundred  merks  in  place  of  kains  and  customs. 

It  was  REPLIED,  That  the  contract,  giving  no  right  to  the  Lady  but  to  a  life* 
rent  of  victual  and  money-rent,  without  making  mention  of  kains  and  customs, 
and  the  same  being  converted  and  made  in  a  constant  rent,  long  before  the 
contract  of  marriage,  the  Lady  was  bound  to  accept  thereof. 

The  Lords  did  sustain  the  defence ;  and  found.  That  the  Earl  was  not  obliged 
to  make  up  the  whole  rental,  besides  the  money  paid  for  kains  and  customs, 
they  being  converted  before  die  contract  of  marriage. 
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1675.    November  13.  Ker  against  Veatch. 

In  a  double  poinding  betwixt  the  said  parties,  as  creditors  to  Sanderson, 
after  Veatch  was  preferred  to  Peter  Pallet,  as  to  the  sum  of  money  contained  in 
Sir  George  Maxwell's  bond,  who  became  debtor  to  Pallet  in  place  of  Colonel 
Stewart ; — compearance  was  made  for  Ker,  who  alleged,  That  he  ought  to  be 
preferred  to  Veatch ;  because  he  had  a  back-bond  from  the  common  debtor,  de- 
claring, that  a  part  of  the  debt  due  by  Colonel  Stewart  did  properly  belong  to 
him ;  and  therefore  could  not  fall  under  Sanderson's  escheat,  nor  belong  to 
Veatch  as  creditor. 

It  was  ANSWERED,  and  alleged  for  Veatch,  That  any  such  declaration  or 
back-bond,  being  after  Sanderson  was  denounced  rebel,  could  not  be  respected ; 
it  being  a  voluntary  deed,  and  did  fall  within  the  Act  of  Parliament  1621. 

The  Lords  did,  notwithstanding,  prefer  Ker ;  which  seems  inconsistent  with 
their  former  interlocutor  preferring  Veatch  to  Pallet :  seeing  the  back-bond  and 
declaration  was  after  Sanderson  was  denounced  rebel;  and  was  voluntary,  as 
well  as  Pallet's  assignation,  which  was  found  to  fall  within  the  Act  of  Parlia- 
ment 
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1675.    November  26.    Forbes  of  Collodine  against  Robert  Ross,  late  Pro- 
vost of  Inverness,  and  Alexander  Paterson. 

In  a  suspension  of  a  decreet,  obtained  at  CuUodine's  instance,  against  the 
said  parties,  before  the  commissary  of  Inverness;  for  payment  of  their  proportion 
of  the  sum  of  £6,500,  as  charges  and  expenses  waired  out  by  him  in  two  actions 
pursued  before  the  Lords  of  Session,  against  the  Town  of  Inverness,  in  a  de- 
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clarator  for  being  free  of  exorbitant  and  arbitrary  taxes  imposed  upon  th^n,  at 
vassals  to  the  town,  for  milts  and  lands  holden  of  the  burgb,  and  for  regulating 
the  just  quantities  of  the  feu-duties  of  the  mill  j — the  reasons  of  suspension  and 
reduction  being, — That  the  decreet  was  null;  being  given  by  the  commissary,  who 
was  nephew  to  Collodine,  the  pursuer ;  whereupon  declarator  was  proponed  and 
repelled.  2rf.  That  the  subject  of  the  action,  being  for  no  less  than  six  thousand 
and  odd  hundred  pounds,  which  was  to  be  modified  for  expenses,  the  same  was 
noways  consistorial,  the  commissary  having  no  warrant  to  proceed  in  civil  ac- 
tions above  two  hundred  merks ;  and  the  Lords  of  Session  w^re  only  competent 
Judges  where  processes  were  to  take  effect  by  modifications. 

It  was  ANSWERED  to  the  j^rst,  That,  by  Act  of  Parliament,  King  James  VI, 
no  Judge  could  be  declined  but  those  who  were  fathers,  sons,  or  brothers.  It 
was  ANSWERED  to  the  second.  That  the  libel  pursued  was  articulatus  Ubellus^  and 
no  article  did  contain  above  two  hundred  merks ;  and,  Collodine's  oath  being 
taken  upon  the  several  articles,  the  commissary  did  only  decern  conform  to  his 
'  deposition. 

The  Lords,  having  much  debated  amongst  themselves  the  Jirst  reason,  and 
considered  the  Act  of  Parliament,  which  was  in  King  James  VI.*s  time. 
Pari.  14,  cap.  212,  did  find.  That  the  said  act  was  only  made  for  the  Lords  of 
Session,  consisting  of  fifteen  in  number,  whereof  nine  was  only  a  quorum  ;  so 
that,  albeit  any  of  their  number  waa  nephew  to  the  pursuer^  and  could  not  be 
declined  as  bring  one  of  that- number,  there  being  so  many  others  to  judge,  who 
had  not  so  near  a  relation,  the  said  act  could  not  be  extended  to  any  other  infe- 
rior judicature,  but  that  the  case  ought  to  be  decided,  as  to  thern^  according  to 
common  law  and  practick:  so  that,  whatsoever  could  be  a  just  objection 
aj^ainst  a  witness,  should  be  a  just  reason  of  declinature  against  a  judffe  ;  and, 
therefore,  that  an  uncle  and  nephew,  being  of  so  near  a  relation,  ought  to  be 
received  in  declinatures  of  judges,  as  against  witnesses.  As  to  the  second  rea- 
son, they  found.  That,  without  any  new  process,  the  decreet  and  libel  should  be 
considered,  by  the  ^rds  as  to  the  exorbitance  of  the  articles  libelled,  or  modifi- 
cation, and  both  parties  heard  thereupon. 

After  this  interlocutor,  both  parties  being  heard,  it  was  allb^bd  for  the  de^ 
fender.  That  Collodine,  being  only  numdatorius,  and  having  a  factory  to  pursue, 
the  mandate  was  revoked  before  litiscontestation }  and,  therefore,  they  could 
not  be  liable  for  any  charges  or  expenses  after  revocation  of  the  mandate ;  espe^* 
daily  he  not  insisting,  af^r  the  said' revocation,  in  the  surrenders'  names,  but 
took  out  the  decreet  in  his  own  name,  and  not  in  their  names ;  so  that  it  could 
give  them  no  right  without  a  new  process,  which  behoved  to  be  upon  their  own 
expenses. 

It  was  ANSWERED  for  Collodine,  That  he  being  engaged,  at  the  desire  of  the 
suspenders,  to  pursue  these  actions,  wherein  thev  had  a  joint  interest,  and  hav- 
ing received  sums  of  money  for  that  efiect,  as  their  just  proportion,  did  there- 
upon come  to  Edinburgh,  and  insisted  before  the  Lords,  until  they  fixed  the 
said  action,  by  an  act  ordaining  probation,  whereupon  t  decreet  followed,  he  was 
not  in  the  case  of  nudum  mandatum :  and,  albeit  he  were,  the  same  could  not  be 
revoked,  res  not  being  Integra  ;  which  doth  only  allow  mandatoriea  to  revoke 
their  mandate  and  factory. 

The  Lords,  having  considered  five  missiv^letters  written  to  Collodine,  wbere^ 
upon  he  founded  his  commission  and  mandate^  which  did*  bear  no  obligement 
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to  pay  for  his  personal  charges,  but  only  to  pay  proportionally  what  should  be 
laid  out  upon  the  process  to  advocates,  writers,  and  agents,  did  find,  That  they 
were  only  liable  in  so  far,  and  ordained  count  and  reckoning  accordingly }  see- 
ing it  was  notour,  and  made  appear,  that  he  had  many  other  particular  business 
of  hisk  own,  which  made  him  come  to  Edinburgh,  and  stay  constantly  there, 
many  sessions*  And,  as  to  that  point,  that  they  should  be  liable  after  revocation 
of  the  mandate,  whbreupon  there  was  great  debate  upon  the  nature  of  actio 
mandati  et  natura  sodetatis ;  whereupon  many  lawyers  were  cited,  hinc  inde, 
for  proving  that  a  society,  being  once  entered  into  amongst  parties,  none  of 
them  could  resile,  res  not  being  integra^  as  was  in  this  case ;  there  being  an  act 
admitting  probation  for  both  parties,  before  answer ;  which  was  equivalent  to  an 
act  of  litiscontestation,  which  was  contractus  judicialis ;  and  whereupon  sentence 
behoved  to  follow,  after  advising  of  the  depositions,  which  was  done  before  any 
alleged  revocation. 

The  Lords  did  consider  this  case  as  not  being  properly  c£  the  nature  of  a  so- 
ciety, or  mandate,  as  to  any  thing  wherein  they  had  not  a  common  interest,  such  as 
was  the  mills,  wherein  they  had  a  joint  interest,  and  wherein  they  were  all  ccm^ 
cemed,  as  to  the  exorbitance  of  the  multure  imposed  upon  them  ;  but,  as  to  their 
distinct  lands  and  tenements,  whereto  every  one  had  a  special  right  of  property, 
and  so  were  only  joined  in  a  common  complaint  against  oppression  ;  tor  which 
there  being  no  decreet  of  relief  taken  before  the  Lords  of  Council,  as  those 
commissionate  by  their  letters;  bat  upon  their  own  private  address,  having  ob* 
tained  remedies  irom  the  Magistrates ;  they  found  them  not  liable,  unless  it  were 

Eroven,  scriptOf  or  by  their  oaths,  that  they  had  made  a  fraudulent  separation^ 
y  agreeing  with  the  Magistrates  to  desert  Collodine^  that  be  might  be  at  the 
sole  charges,  and,  notwithstanding,  they  should  get  the  whole  ben^  that  he 
should  obtain  by  law :  but,  as  to  the  common  interest  of  the  mills,  tbey  found 
them  liable  proportionally  for  their  charges,  they  having  received  benefit  by  the 
decreet,  notwithstanding  they  had  resiled. 

Page  509. 
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1675.    December  SI.    Robert  Kbnnbdt,  Writer,  against  Alexander  Scott, 
Goldsmith,  and  against  Williak  Wajlulcb  and  his  Curators. 

There  being  a  bill  of  advocation  presented  by  the  said  William  and  his  cura- 
tors, of  a  cause  depending  before  the  Bailie-court  of  Edinburgh,  for  taking  away 
the  person  of  the  said  WilRam  Wallace  from  Alexander  Scott,  goldsmith,  to  whom 
be  was  bound  apprentice  by  an  indenture  ;^^upon  that  ground^  That  the  said  Wil* 
Ham's  father  had  made  an  assignation  of  his  estate,  wherein  he  not  only  named  the 
said  Robert  Kennedy,  and  Oliver  Mestertoun,  overseers,  but,  per  expressum^  or- 
dained them  to  have  sole  management  of  the  said  children's  estate,  during  their  mi* 
noritv ;  and  thereupon  concluded,  that  the  said  David  could  have  no  curators  who 
could  authorise  him  to  do  any  deed  which  might  burden  his  estate,  nor  dispose 
upon  his  person,  by  making  any  indenture  to  serve  a  master,  without  advice  of 
the  said  trustees  and  overseers :  and  they  having  made  a  prior  indenture  to 
Alexander  Reid,  goldsmith,  he  ought  to  be  removed  from  hia  present  master, 
and  enter  to  that  service. 
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It  was  ANSWERED  for  the  pupil  and  curators,  That,  by  our  law,  all  minors 
past  tutory  may  choose  curators ;  and  they,  havinff  found  caution,  have  good 
interest,  not  only  to  look  to  the  minor's  estate,  and  how  the  same  is  managed  by 
the  overseer,  but  also  to  dispose  upon  his  person  where  he  may  be  best  educated : 
neither  ought  the  disposition  made  by  the  father  to  be  regarded  to  seclude  the 
curators,  that  being  written  by  the  said  Kennedy  himself  when  the  father  was 
upon  death-bed,  and  being  done  of  design  for  his  own  advantage;  seeing,  failyie- 
ing  of  children,  and  heirs  of  their  body,  the  estate  was  to  return  to  Kennedy 
himself:  and,  albeit  it  be  ordinary,  and  is  allowed,  that  persons  may  dispone 
and  entail  their  estates  to  strangers,  upon  such  provisions  and  conditions,  that 
such  as  they  nominate  shall  have  the  sole  management,  yet  the  same  is  never 
done  by  a  rather  in  order  to  the  children's  provisions;  who,  bv  the  law,  have 
right  thereto,  if  the.  father  dispose  not  otherwise  thereof;  and  the  disposition  is 
most  suspicious,  and  contrary  to  practice,  for  the  reasons  foresaid :  but,  whatso- 
ever that  provision  of  the  disposition  may  import,  yet  it  cannot  hinder  llie  minor 
to  choose  curators  for  disposal  of  his  person,  or  seeing  to  the  faithful  manage-* 
ment  of  the  overseers. 

It  was  REPLIED  for  the  said  Robert  Kennedy,  That,  by  our  law,  there  is  no 
distinction  betwixt  fathers  affecting  any  right  of  provision  made  to  their  chil- 
dren, and  where,  having  no  children,  they  disponed  the  same  to  strangers :  and, 
seeing  it  is  clear  and  undoubted,  that  fathers  may  appoint  tutors  to  their  chil- 
dren, who  can  only  have  care  both  of  their  persons  and  estates;  so,  in  case  their 
children  did  pass  pupillariiy,  they  appointing  trustees  for  managing  their  estate, 
there  is  no  place  for  their  choosing  curators ;  because  curators  tantum  dantur 
rebus,  non  personis :  and  so  this  pupil  could  not  choose  curators,  and  do  contrary 
to  what  the  trustees  had  done  before* 

The  Lords  did  seriously  consider  this  case ;  and  found.  That,  albeit  Kennedy 
was  appointed  trustee  for  managing  Idie  estate  during  his  minority,  yet  that 
could  only  give  him  a  right  of  management  during  that  time  ;  but  that  did  not 
hinder  the  minor,  after  pupillarity,  to  choose  curators,  and,  by  their  advice^  to 
be  educated  for  his  advantage,  which  was  not  quarrelled  in  this  case :  and,  al- 
beit the  curators  could  not  take  from  the  trustees  the  management  of  that 
estate,  yet,  in  the  case  of  mismanagement,  or  like  to  dilapidate  the  fortune,  the 
pupil  had  good  action,  upon  that  account,  to  pursue  the  trustees  for  security  of 
the  estate,  or  removing  them  from  their  trust. 

Page  591. 


1 676.    January  7.     Alexander  Lawrie  against  The  Tenants  of  Logan  and 

Apparent  Heir  of  Halbert  Irvine. 

Alexander  Lawrie,  being  served  heir  of  conquest  to  his  brother,  John  Law- 
rie of  Maxwelltoun,  who  was  infeft  in  the  lands  of  Logan  upon  a,  wadset  of 
5000  merks,  with  a  back-tack  bearing  a  clause  irritant ; — ^whereupon,  having 
obtained  a  decreet  of  declarator  of  expiration  of  the  back-tack,  and  reversion 
for  not  payment  of  the  back-tack  duties,  did  pursue  the  heir  of  Halbert  Irvine, 
granter  of  the  wadset,  for  payment  of  the  maills  and  duties. 

It  was  alleged.  That  the  decreet  of  declarator  being  suspended,  albeit  there 
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was  suspension  raised,  and  the  letters  found  orderly  proceeded,  yet  there  was  a 
new  suspension  raised  by  Halbert  Irvine,  which  was  yet  undiscussed ;  and  there*- 
fore  that  there  ought  to  be  a  transferring  of  the  said  suspension,  before  the  ap» 
parent  heir  was  obliged  to  answer  in  this  process  of  maills  and  duties. 

It  was  REPLIED,  That,  albeit  a  suspension  was  raised,  yet  it  was  never  inti-^ 
mated  by  the  defunet ;  and  the  pursuer's  brother,  to  whom  he  was  served  heir, 
being  likewise  dead,  there  could  be  no  transferring :  but  the  defender  might  al- 
lege, by  way  of  defence,  any  reason  of  suspension  which  was  then  libelled. 

It  was  DUPLiED,  That  the  suspension  was  intimated,  in  so  far  as  there  was  a 

relaxation  at  the  market-cross,  publicly  executed  at  the  defunct's  instance ; 

which  was  a  sufficient  intimation :  and,  albeit  that  had  not  been,  yet,  there  be- 

'  ing  a  stimding  suspension,  no  execution  could  follow  upon  the  decreet,  and  so 

ought  to  be  transferred. 

The  Lords  did  consider  the  custom  and  practick  anent  transferring;  and 
found,  That  a  suspension  being  raised,  and  never  intimated  by  a  citation  of  the 
charger  in  his  lifetime,  which  was  far  stronger  that  if  the  suspender  had  cited 
after  the  day  to  which  the  letters  were  suspended ;  in  which  case  a  charger  is 
in  bona  fide  to  execute  a  decreet ;  they  found,  that  there  was  no  necessity  to 
transfer  the  suspension  in  thb  case,  where  both  the  suspender  and  the  charger 
were  dead }  ana  therefore  ordained,  that  the  apparent  heir  of  the  suspender 
should  propone,  by  reason  of  suspension  or  defence,  as  he  thought  fit. 

Fage  524. 


1676.    January  IS.    William  Cunninqhame  against  Margaret  Allardice. 

Im  a  pursuit,  at  William  Cunninghame's  instance,  as  brother  and  executor  to 
John  Cunninghame,  against  the  said  Margaret,  for  repayment  of  twelve  hun- 
dred merks,  to  which  she  was  provided  by  contract  of  marriage,  failing  of  child- 
ren  of  the  marriage,  as  being  indebite  solutum  ;  she  being  only  provided  thereto 
in  contemplation  of  her  part  of  the  contract ;  whereby  she  affirmed  that  there 
was  so  much  debt  due  to  her,  and  that  she  should  procure  bond  therefor,  in 
name  of  her  deceased  husband  :  so  that,  unless  she  can  prove,  that  truly  that 
sum  was  paid  to  her  husband,  or  bonds  taken  in  his  name,  she  ought  to  refund 
the  money  paid  to  her,  as  being  cattsa  data  causa  non  secuta. 

It  was  ALLEGED,  Absolvltor ;  because  the  defender  had  a  general  discharge 
of  all  debts,  or  other  claims  whatsoever,  upon  a  special  submission  and  decreet* 
arbitral,  of  all  differences;  and  unless  it  were  offered  to  be  proven,  by  her  oath, 
that  this  particular  was  not  comprehended  ner  spoken  of,  and  that  her  husband 
never  got  payment  of  that  sum,  conform  to  her  obligement  in  the  contract  of 
marriage,  the  general  discharge  ought  to  defend  her :  especially  seeing  the  mar- 
riage continuing  twenty  years  after  the  contract,  and  neither  the  defunct 
himself,  nor  this  pursuer,  gave  up  the  same  in  the  inventory  of  debts,  and 
the  pursuer's  title  is  only  a  dative  ad  ornissa,  after  the  general  discharge. 

It  was  REPLIED,  That  the  libel  being  founded  upon  an  express  obligement  to 
provide,  and  the  subsumption  being  a  negative  that  it  was  never  done,  it  proves 
itself;  unless  the  defender  will  prove  scripto  that  it  was  performed  :  neither  can 
the  general  discharge  include  this  particular,  there  being  nothing  then  treated 
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by  Bubmimon  or  decreet-arbitral,  but  the  right  of  moveables,  which  was  then 
confirmed. 

The  Lords  having  considered  that  the  general  discharge  was  of  all  debts  and 
claims;  and  granted  by  the  pursuer,  who  was  major,  sciens  etprudens^  and  in  all 
probability  could  not  but  consider  the  whole  debts  belonging  to  his  brother, 
when  he  made  this  submission ;  did  sustain  the  defence  founded  upon  the  gene- 
ral dis'char^e;  unless  it  were  taken  away  by  the  defender's  oath:  and  found  her 
not  liable  to  prove  payment  after  so  long  a  time,  her  husband  having  right  to 
that  debt,  both  by  contract  and  jure  mariti;  and  never  having  done  any  dili- 
gence by  the  space  of  £0  years,  for  instructing  that  he  was  frustrated,  the  law 
presumes  infavorem  matrimonii^  that  the  wife's  obligement  hath  been  satisfied; 
and  is  so  strong  a  presumption  that  it  cannot  be  taken  away  but  by  het  oath. 

Pagetm. 


1676,    January  VJ.    William  Lawrie  of  Blackwood,  and  Mb  John  Drum- 

MOND,  against  Sir  John  Drummond  of  Logie  Almond* 

In  a  reduction,  at  the  instance  of  Blackwood,  who  had  comprised  the  lands 
of  Scottistoun,  which  were  disponed  to  Sir  John  by  Sir  Robert  Drummond  of 
Meidhope,  upon  the  reason  of  deathbed, — it  being  alleged  for  Sir  John,  that 
the  disposition  was  made  for  onerous  and  adequate  causes  of  the  value  of  the 
lands;  there  being  a  count  and  reckoning,  and  Sir  John  having  condescended 
upon  many  debts  to  him  by  Sir  Robert,  and  the  relief  of  many  other  debts,  to 
wnich  he  was  obliged : — 

It  was  ALLEGED  for  Blackwood  and  Mr  John  Drummond,  to  whose  behoof 
the  comprising  was  led.  That  there  ought  to  be  defalked  the  sum  of  three  thou* 
sand  merks,  wherein  Sir  John  was  deotor  to  Meidhope,  by  a  special  provision 
in  the  disposition  of  the  lands  of  Meidhope,  whereby,  besides  alt  tne  debts 
therein  enumerated,  which  he  was  to  undertake,  he  became  obliged  to  pay 
three  thousand  merks  to  any  person  to  whom  Sir  Robert  should  appoint  or  le- 
gate the  same  during  his  lifetime ;  and  so  intus  hahet^  and  cannot  crave  that 
all  sums  should  be  allowed  to  him,  but  with  defalcation  of  that  debt 

It  was  ANSWERED  for  Sir  John,  That  his  obligement  for  that  three  thousand 
merks  was  conditional  \  in  case  the  lands  of  Meiahope  were  freed  from  all  bur- 
dens and  incumbrances,  in  which  case  he  was  only  fiable :  but  so  it  is,  that  the 
whole  estate  was  aflbcted,  at  the  instance  of  one  Logan,  with  a  comprising 
against  Sir  Robert,  as  cautioner  for  Hamiltoun  of  Binny,  the  legal  whereof  was 
expired  before  Sir  Robert's  death  :  as  likewise  there  was  an  infeftment  of  an- 
nualrent,  for  which  infeftment  was  given  out  of  his  estate,  for  another  caution- 
ary, wherewith  Meidhope's  estate  was  burdened,  and  never  relieved  thereof 
during  Sir  Robert's  lifetime;  so  that  Sir  John  was  forced  to  take  order  with  tibe 
annualrenter,  and  compriser,  and  upon  his  great  charges  and  expenses  to  pur- 
chase these  rights,  and  redeem  the  lands,  which  did  far  exceed  the  foresaid  sum 
of  three  thousand  merks ;  and,  therefore,  he  was  not  obliged  for  the  said  sum, 
for  which  he  was  only  bound  conditionally,  as  said  is. 

It  was  REPLIED,  Tliat  Sir  John  acquiring  these  rights,  having  now  tJie  estate 
of  Meidhope  disburdened,  and  having  disponed  these  rights,  and  thereby  afiect- 
ed  the  principal  lands,  for  whom  Sir  Robert  was  only  cautioner,  and  thereby 
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got  relief  of  the  cautionary ;  and  having  incapacitated  the  heirs  of  Sir  Robert, 
or  bis  creditors  or  legators,  to  pursue  for  their  relief,  and  as  he  is  now  liable  for 
the  said  three  thousand  merks,  either  to  the  creditors  or  legators,  who  shall  be 
found  to  have  best  ri^ht : 

The  Lords  did  find  Sir  John  liable  for  the  said  debt,  upon  this  reason.  That 
he  was  not  able  to  assign  the  right  of  comprising  and  annualrents  which  he  had 
purchased,  without  allowing  to  him  the  charges  and  expenses  he  had  been  at  in 
purchasing  the  same :  Which  seemed  hard,  seeing  the  condition  of  his  oblige* 
ment  was  not  fulfilled  by  Sir  Robert  himself;  and  there  was  a  necessity  for  hmi 
to  acquire  these  rights,  and  to  seek  his  relief,  the  heir  or  creditors  never  having 
interposed  or  desired  to  satisfy  the  charges  he  had  been  at }  so  that,  in  reason^ 
his  just  disbursements  ought  to  have  been  deduced. 

Page  S99. 


1676.    Janucary  21*     M&  Pateick  Homs,  Advocate^  gainst  The  £aei<  of 

HOHS. 

In  a  pursuit,  at  Mr  Patrick  Home's  instance,  against  some  of  the  tenants  of 
Cddinghame,  ^compearance  being  made  for  the  Earl,  who  offered  to  defend  upon 
a  ri^ht  to  the  lands,*~it  was  alleged  for  the  pursuer.  That  he  having  tranwer- 
redms  title  against  the  Earl,  passivi,  as  heir  to  his  brother,  he  could  not  be 
heard  to  defend  the  tenants,  unless  he  had  a  title  in  his  own  person ;  in  which 
case  he  was  content  to  debate,  seeing  thereby  he  behoved  to  be  h^. 

It  was  BfiPLiBD,  That  albeit  the  transferring  was  given  against  him  as  heir 
passive,  yet  that  did  not  hinder  him  to  defend  upon  any  other  right,  without 
bewffheir, 

Tne  Lords  did  repel  the  allegeance,  and  found  that  the  transferring  being 
only  against  the  Earl  passivh,  it  could  not  hinder  him  to  defend  upon  any  other 
right  which  he  had  acquired  singulari  titulo. 

Page  532. 


l67)6*    January  fll>    Mas  Home  agamst  The  said  Me  Pateick  Home. 


E 


The  said  Mrs  Home  having  given  in  a  petition  to  the  Lorda  for  payment  of 

yearly  annuity,  which  she  was  provided  to  byher  father,  the  Lord  Renton, 
as  being  her  only  aliment,— ^t  was  answbeed.  That  he  could  not  be  decerned 
upon  a  naked  petition,  but  there  ought  to  be  an  ordinary  action  raised,  and  he 
cited ;  and  the  same  oi^ht  to  proceed  according  to  regulatioo,  it  being  for  a 
civil  debt. 

It  was  EEPLiBD,  That  he  was  a  member  of  the  College  of  Justice,  being  an 
advocate,  and  this  being  in  effect  an  alimaatary  action,  it  ought  to  proceed  sum* 
marily  upon  a  bill* 

It  was  i>upjii£0.  That  the  petition  not  beiiig  ji^nst  him  for  any  malVersatioii  in 
his  calling,  but  being  the  ground' of  a  civil  action,,  he  waaitt  tne  conuEoa  con* 
of  all  other  lieges*. 
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The  Lords*  notwithstanding,  ordained  him  to  make  answer  to  the  petition^  as 
having  in  their  power,  upon  great  necessity  and  weighty  considerations,  to  pro- 
ceed summarily  upon  bills.    Which  seems  hard,  albeit  the  case  was  favourable. 


1676.    February  S.    Thomas  Bultie  against  The  Earl  of  Airlt. 

The  Earl  of  Airly's  father  being  debtor  t6  one  Melvill  of  Pittachope,  by  two 
several  bonds,  this  £arl  did  grant  a  bond  of  corroboration  in  favours  of  li^lvill. 
The  two  principal  bonds  being  assigned  by  Melvill  to  one  Rollo,  but  not  the 
bond  of  corroboration,  Thomas  Bultie,  as  having  right  to  the  assignation,  did 
pursue  this  Earl  of  Airly  for  payment. 

It  was  ALLEGED  for  the  Earl,  That  there  could  be  no  process  upon  the  bond 
of  corroboration  granted  to  Melvill,  because  it  was  not  expressly  assigned,  but 
only  the  two  principal  bonds  granted  by  his  father ;  and  the  pursuer  having  no 
right  thereto,  MelviU  might  discharge  the  said  Earl,  having  still  the  right  in  his 
person  to  that  bond. 

It  was  REPLIED,  That  the  assignation  did  bear,  not  only  a  right  to  the  two 
bonds,  but  a  general  clause,  and  to  all  that  had  followed  thereupon ;  and  the 
bond  of  corroboration  being  accessorium,  sequitur  principaU. 

The  Lords  did  sustain  the  action,  upon  tne  assignation  bearing  that  general 
clause ;  which  they  found  to  comprehend  not  only  all  legal  diligence,  but  like- 
wise all  additional  securities,  unless  the^  had  been  particularly  reserved  in  the 
assignation  ;  or  that,  before  the  assignation  intimated,  the  Earl  of  Airly  had  ob* 
tained  a  discharge  of  his  bond  of  corroboration,  or  had  retired  the  same  before 
it  was  cancelled ;  which  they  found  relevant  to  be  proven  :  otherwise  they  found 
him  liable,  and  that  he  was  in  tuto  to  make  payment  to  the  pursuer. 

Page  536. 


1676.    June  9*    Alexander  Burnet  against  William  Gibb. 

In  a  spuilyie  of  teinds,  at  Burnet's  instance,  as  having  right,  by  a  tack  from 
the  Bishop  of  Aberdeen,  to  the  teind  sheaves  of  the  lands  within  the  parish  of 
St  Nicholas,  whereof  Footsmyre,  belonging  to  the  defender,  was  a  part ; — ^it 
was  ALLEGED,  The  tack  could  give  no  right  to  the  teinds,  being  or  madder 
herbs  and  roots,  whereof  no  teinds  can  be  due ;  neither  parsonage  nor  vicarage. 

It  was  replied.  That  the  pursuer's  author  did  take  a  tack  of  his  whole 
lands,  whereof  this  Footsmyre  was  a  part,  and'so  could  not  evite  the  same  by 
inclosures,  and  making  it  a  yard  for  herbs  only ;  which  is  not  lawful  for  heritors 
to  do,  in  prejudice  of  titulars  or  tacksmen,  who  have  been  in  possession. 

The  Lords  found,  that  an  heritor  may  take  in  his  lands  by  inclosure,  and  nei- 
ther sow  the  same  with  corti,  nor  put  in  bestial,  which  may  yield  vicarage 
teinds.  Which  was  hard  in  general;  seeing  decimce  BTepatrimonium  ecclestce ; 
and  heritors  taking  tacks  cannot  invert  and  frustrate  the  titulars  altogether,  un- 
less they  be  liable  for  damage  and  abstraction ;  which  might  be  of  a  genend 
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concern  and  prejudice :  albeit  in  this  case  there  was  a  singularity^  that  the 
Footsmyre  was  a  great  myre,  which  could  not  be  sawn  until  it  was  drained  by 
art  and  expense  ;  and  albeit  it  fir^t  was  sown  with  corns,  and  a  tack  taken  of 
tbe  teinds»  yet  the  same  not  continuing  to  be  profitable,  it  seems  reasonable  the 
heritor  might  inclose  it»  and  make  it  a  yard  for  herbs  and  roots,  which*  in  law, 
is  not  liable  either  to  parsonage  or  vicarage  teinds.  But  the  vote  run  upon  the 
general. 
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1676.    June  17«      Alexander  Erskine  against  Reynolds. 

In  a  pursuit  at  Erskine's  instance,  as  having  a  right  to  a  bond  by  progrea8«' 
granted  by  Alexander  Reynolds  to  Elizabeth  Guthrie,  his  future  spouse ;  against 
the  children  of  the  said  Alexander  Reynolds,  as  being  locupletioresfacti  by  their 
provisions  made  to  them  by  their  father ; — i^  was  alleged,  That  that  could  not 
be  sustained  as  a  passive  title,  to  make  them  liable  to  all  their  father's  debts, 
being  nettber  heirs  nor  executors  ;  and  any  bond  of  provision  made  to  them, 
cannot  be  taken  away  but  by  a  reduction  upon  the  Act  of  Parliament,  21st 
King  James  YI* 

It  was  REPLIED,  That  the  pursuer,  being  a  lawful  creditor,  hath  his  election 
to  pursue  either  heir  or  executor,  or  any  children  having  got  provision  from 
him  after  he  was  debtor, — ^all  provisions  made  to  children  after  debt  contracted 
being  liable  to  the  creditors. 

It  was  DUPLiED,  That  the  father  having  an  opulent  fortune  when  he  granted 
the  provisions  to  his  children^his  heirs  and  executors  can  only  be  pursued  who 
represent  him. 

The  Lords  ordained  the  defenders  to  give  their  oaths  if  they  were  locuple- 
iieresjacti  by  bonds  of  provision  ;  reserving  to  them  all  their  lawful  defences, 
that  ti^eir  father  had  an  opulent  estate  when  he  granted  the  same  ;  and  that  bis 
heirs,  executors,  or  vitious  intromitters,  being  pursued,  might  be  made  liable  : 
and,  upon  the  first  of  July  thereafter,  found,  that  the  defenders  should  conde- 
scend upon  their  father's  estate. 
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1 676.    June  90i         Brown  and  Gordon  against  Smith; 

In  a  multiplepoinding,  raised  at  the  instance  of  the  tenants  of  Litsie,  wh<> 
were  pursued  for  the  maills  and  duties ;— -it  was  alleged  for  Brown,  That  upon 
a  precept^  and  seasine  following  thereupon,  he  was  infeft  in  an  annualrent  out 
ctf*the  said  lands,  a  full  year  before  John  Smith,  and  so  ought  to  be  preferred. 

It  was  ANSWERED  and  alleged  for  Smith,  That  he  ought  to  be  preferred  not- 
irithstandiDg ;  because  he  had  a  public  right  by  an  assignation  to  a  procuratory 
of  resignation,  to  be  holden  of  the  .superior  from  the  common  author,  wbawaa 

C  c  cc  c 
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never  infeft  himself,  and  so  could  grant  no  real  right ;  whereas  he  was  infeft 
by  charter  from  the  superior. 

It  was  REPLIED,  That  the  common  author  having  a  (disposition,  which  was  a 
personal  right,  he  might  assign  the  same ;  which  being  intimated  by  a  seasine 
taken  therein,  he  could  not  thereafter  assign  the  same  to  his  prejudice. 

The  Lords  found,  that  the  common  author,  having  no  real  right  in  his  person, 
could  not  grant  a  right  of  annualrent,  to  be  holden  base  of  himself ;  and  prefer- 
red Smith,  as  being  infeft  by  the  superior,  as  assignee  to  the  procuratory  of  re- 
signation. 
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1676.    June  20.  Veatch  against  Pallet. 

In  the  preceding  process  betwixt  these  parties,  wherein  Veatch  was  donatar 
to  Sanderson's  escheat ;  being  preferred  to  Pallet  for  the  sums  contained  in  his 
horning,  out  of  the  first  of  the  sums  contained  in  Sir  George  Maxwell's  bond, 
grantea  to  Pallet,  who  became  debtor  to  him  in  place  of  Colonel  Stewart,  against 
whom  Pallet  had  got  sentence  ;  thereafter  it  was  craved  that  he  might  be  pre- 
ferred to  the  annualrent,  as  well  as  the  principal  sum  ;  seeing,  by  the  Act  of 
Parliament,  after  denunciation,  annualrents  are  due,  albeit  the  bonds  bear  none. 

It  was  ans^vtered,  That  the  Act  of  Parliament  makes  only  the  debtor  himself, 
who  is  denounced  for  not-payment,  liable  in  annualrent ;  but  Pallet  being  a 
lawful  creditor,  and,  by  his  diligence  in  England,  having  constituted  Colonel 
Stewart  his  debtor,  and  thereafter  Sir  George  Max  welt  becoming  debtor  to  him 
proprio  nomine^  to  punish  him  who  was  nowise  liable  for  another's  disobedience, 
was  contrary  to  all  law. 

The  Lords  did  prefer  the  donatar,  not  only  to  the  principal,  but  to  the  an- 
nualrents. Which  seems  hard,  seeing  the  reason  of  the  Act  could  not  militate 
against  Pallet,  who  was  never  in  mora^  nor  liable. 
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1676.    June  29*       James  Crawford  against  Helen  Watson. 

Hels^n  Watson,  being  confirmed  executrix-creditor  to  her  husband,  Alexander 
Bell,  by  her  contract  ofmarriage ;  but  conjunctly  with  the  said  James  Crawford, 
and  some  others,  creditors  of  her  defunct  husband,  was  pursued  by  Crawford,  as 
vitious  intromissatrix,  in  so  far  as  she  had  intromitted  with  more  than  her  just 
proportion  of  the  moveables ;  they  being  divided  amongst  the  whole  creditors 
confirmed. 

It  was  alleged,  That,  in  the  confirmation  by  the  commissaries,  it  was 
declared,  that  notwithstanding;  they  were  all  conjunct  executors-creditors,  yet 
it  was  with  that  express  quality,  that  she  should  have  the  preference,  in  so 
far  as  she  was  executrix  by  her  contract  of  marriage ;  which  gave  a  right  to  her 
whole  intromission,  not  exceeding  the  same. 
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It  was  REPLIED,  That  the  commissaries  could  give  no  such  privilege  by  their 
confirmation  j  their  power  being  only  to  grant  the  title  and  omce  of  executrix ; 
but  without  a  process,  could  not  prefer  one  creditor  to  another. 

The  Lords  K>und»  that  the  relict  having  intromitted  by  virtue  of  a  title,  albeit 
the  commissaries,  by  their  confirmation,  could  not  prefer  her  ;  yet,  she  being  a 
privileged  creditor  by  law,  as  to  the  debt  due  by  the  contract  of  marriage,  as 
she  would  be  preferred  in  a  double  poinding,  she  might  so  found  a  just  defence 
asainst  this  pursuer,  upon  the  foresaid  privilege. 
^  *^  Page  550. 


1676.    Jtdjf  6.    The  Earl  of  Aboyne,  and  the  Lord  Pittrichie,  agaimt 

The  Laird  of  Gight. 

In  the  above-mentioned  action,  at  the  instance  of  my  Lord  Pittrichie,  after 
decreet  pronounced  in  Pittrichie's  favours,  finding  the  minute  null,  because  of 
non-perrormance  oq  Gight's  part ;  notwithstanding  thereof,  the  Lords,  upon  sot 
oflFer  to  make  a  sufficient  security  and  performance,  did  grant  a  certain  term  for 
production  of  such  securities  as  would  make  a  perfect  progress ;  and,  after  pro- 
duction, both  parties  being  to  be  heard,  and  the  Earl  of  Aboyne  admitted  for 
his  interest, ^it  was  alleged  for  Pittrichie,  That  the  writs  produced  could  not 

satisfy  the  minute  :— 

1^/.  Because  Gight  is  obliged  to  dispone  to  Pittrichie  the  lands  of  Auchin- 
creive  and  Shalmanae,  with  the  teinds  thereof,  by  a  collateral  security  flowing 
from  himself,  to  be  holden  of  the  king ;  whereas  he  himself  hath  no  right  from 
the  king ;  but  only  a  security  by  a  disposition,  from  the  comprisers  of  his  estate 
to  the  Laird  of  Phedertie,  and  from  Phedertie  to  Gight,  but  which  are  to  be 

holden  base. 

2rf.  It  was  alleged  for  the  Earl  of  Aboyne,  That  there  being  a  decreet  in 
foro  contradictorio  in  favours  of  Pittrichie,  he  was  inbonajide  to  contract  with 
him  •  and,  being  a  singular  successor,  Gight  could  never  be  reponed  to  his  pre- 
judice,  and  therefore  craved  that  the  Lords  would  declare,  that,  albeit  it  should 
be  found  that  Gight  had  satisfied  by  production,  it  could  only  be  the  ground  of 
a  personal  action  against  Pittrichie,  but  could  never  militate  against  Aboyne** 
real  right,  nor  reduce  the  same. 

It  was  REPLIED  to  the  first.  That  tlie  minute  was  opponed  j  which  is  not  con- 
ceived  by  way  of  obligement,  to  dispoqe  the  lands  to  be  holden  of  the  king,  but 
only  impersonaliter  / — vix.  That  Pittrichie  should  have  these  lands  sufficiently 
secured  to  him,  to  be  holden  of  the  king  j  which  can  never  be  controverted  by 
himself,  or  any  other  person  whatsoever ;  seeing,  he  hath  not  only  a  gift  of  re- 
cognition but  a  declarator  pasi^ed  thereupon,  whereby  he '  is  already  tne  king^s 
immediate  vassal :  and  now  having  a  perfect  right  from  the  whole  compriserv 
and  Gight  himself,  unless  he  can  condescend  that  some  other  than  the  king, 
Gight,  or  the  comprisers,  hath  a  better  right,  he  can  never  quarrel  the  produc- 
tion, or  the  security  offered. 

It  was  REPLIED  to  the  second^  That  the  Earl  of  Aboyne  can  be  in  no  better 
case  than  Pittrichie  j  because,  albeit  he  be  a  singular  successor,  yet  his  right 
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way  granted  after  res  JuH  Utigiosa,  and  during  the  dependence  of  the  prooest 
betwixt  Gight  and  Pittrichie  ;  there  being  a  reduction  raised  of  Pittriclue's  de- 
creet, the  event  whereof  is  specially  reserved  in  the  disposition  made  to  the 
Earl  of  Aboyne. 

The  Lords  did  repone  the  Laird  of  Gight  against  the  foresaid  decreet  inforo  ; 
he  having  purged  himself,  by  oath,  tliat  he  was  not  master  of  the  writs  now  pro« 
>duced,  when  sentence  was  given,  but  had  recfovered  them  since  by  diligence^ 
and  dealing  with  Phedertie,  and  so  was  not  in  mora :  and  likewise  they  found, 
that  he  ought  to  be  reponed  against  the  Earl  of  Aboyne  ;  because  resfvit  Ittu 
giosa  the  time  of  his  right,  which  was  burdened  with  the  event  thereof:  which 
sentence,  as  it  was  founded  in  justice  and  equity,  so  it  was  generally  approven 
by  all  who  were  not  interested ;  seeing  it  restored  Gight  to  a  considerable  estate 
and  ancient  family,  which  had  been  totally  taken  away  upon  a  nake4  failyie  of 
non-performance  of  a  security  to  tithes,  the .  value  whereof  was  most  inconsi- 
derable. 
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1676.    Jubf  6.     Alexander  and  George:  Erskines  against  John  Reynolds, 

Bailie  of  Montrose. 

The  deceased  Alexander  Reynolds,  after  his  contract  of  marriage  with  Eli- 
zabeth  Guthrie,  did  grant  her  a  bond  for  payment  of  the  sum  of  two  thousand 
merks  to  her,  or  any  she  should  nominate,  at  the  first  term  after  his  or  her  de- 
cease J  which  being  assigned,  with  consent  of  her  husband,  after  the  marriage,  to 
Mr  James  Rate,  and  transferred  by  him,  in  favours  of  Alexander  Lessly,  her 
son  of  a  prior  marriage,— after  his  death,  Alexander  and  George  Erskines,  as.  ex- 
ecutors, and  having  right  to  the  bond,  did  pursue  John  Reynolds,  as  represent- 
ing his  father  nominibus  passivis,  to  make  payment  of  that  debt ;  and  likewise 
did  libel  a  declarator,  that,  after  contracting  of  that  debt,  he  being  locupletior 
foetus  by  his  father,  who  did  grant  him  an  assignation  to  sums  of  money  and  other 
goods,  extending  to  forty  thousand  pounds,  which  he  had  upliftecl ;  and  did 
thereupon  conclude  that  he  should  be  liable  for  the  debt :  the  pursuers,  not  being 
able  to  overtake  the  defender  as  heir,  or  upon  any  passive  title,  did  insist  upon 
the  foresaid  declarator,  as  being  locupletior factus^  by  a  provision  after  contract- 
ing of  the  debt. 

it  was  ALLEGED,  Absolvitor ;  because  any  provision,  made  in  favours  of 
children,  can  never  be  a  ground  whereupon  to  pursue  a  declarator  to  make 
them  liable  for  their  father's  debt,  until  first  all  the  representatives  of  the 
father,  such  as  heirs,  executors,  or  vitious  intromitters,  be  discussed ;  whereas 
the  pursuer's  mother- was  known  to  be  vitious  intromissatrix  with  the  father's 
goods ;  and  of  purpose  to  gratify  the  pursuers,  who  were  grand-children  by  a 
first  marriage,  did  make  them  to  pursue  the  defender,  who  was  son  to  his  father 
of  a  prior  marriage,  and  so  was  most  unfavourable :  besides  that,  the  libel  upon 
^uch  a  passive  title  had  no  foundation,  neither  in  our  law  nor  practick. 

It  was  REPLIED,  That  the  declarator  ought  to  be  sustained  notwithstanding  \ 
because  it  is  uncontroverted,  that  children's  provisions  are  liable  to  creditors  for 
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satisfying  prior  debt ;  aa4  the  pursuers  have  libelled  upon  all  the  passive  titles, 
and  insisting,  thereupon  ;  and,  referring  the  verity  of  the  provision  made  to  the 
defender,  to  his  own  oath,  which  was  already  sustained ;  and  whereupon  he  hath 
deponed  and  confessed  the  verity,  he  cannot  now  force  the  pursuer  to  discuss 
all  the  representatives,  and  afler  he  hath  failed  in  any  success  to  return  to  this 
action  :  whereas  he  is  now  willing,  upon  payment,  to  assign  the  defender,  that  he 
may  pursue  or  get  relief  of  any  of  the  representatives  of  his  father. 

The  Lords,  having  considered  this  case  and  declarator,  as  not  ordinary  in 
practice ;  and  resolving  to  make  this  a  leading  case,  did  sustain  the  declarator  ^ 
unless  the  defender  could  condescend  upon  as  much  estate  as  this  debt  did 
amount  to,  which  the  pursuer  might  overtake  by  a  legal  title  or  diligence,  or 
that  he  could  condescend  upon  an  heir,  executor,,  or  some  other  representative, 
who  in  law  would  be  liable :  being  moved  upon  this  reason,  that,  if  it  were  other- 
wise found,,  it  might  occasion  infinite  pleas,  and  force  a  lawful  creditor  to  more 
necessary  charges  than  the  debt  might  be  worth. 
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1676.    Jult/  6.    The  Executors  of  Bishop  Wish  art,  late  Bishop  of  Edin- 

burgh,  against  The  Present  Bishop. 

There  being  mutual  declarators^ raised,  the  one  at  the  instance  of  the  execu- 
tors of  Captain  Wishart,  as  executors  to  the  late  Bishop  of  Edinburgh,  against 
the  present  bishop ;  to  hear  and  see  it  found  and  declared,  that  the  quots  of  tes- 
taments  of  all  persons  deceased  within  the  diocese  during  his  lifetime,  for  con- 
firming whereof  diligence  was  done  by  the  procurator-fiscal ;  as  likewise,  that  the 
quots  of  all  testaments  which  fell  during  the  annat,  did  belong  to  his  executors  ; 
there  being  also  a  declarator,  at  the  present  bishop's  instance,  to  hear  and  see 
it  found  that  they  did  belong  to  him  ;  whereupon  there  was  an  interlocutor 
upon  the  second  of  December  I674,  finding  that  the  quots  of  testaments,  not 
confirmed  during  the  incumbent's  lifetime,  did  not  belong  to  his  executors,  but 
to  the  succeeding  bishop,  in  whose  name  they  were  confirmed  ;  as  likewise,  the 
quots  of  the  testament  during  the  annat,  after  the  decease  of  the  prior  bishop  : 
notwithstanding,  the  executors  did  now  again  insist  in  the  said  declarator,  upon 
this  new  ground,  That  albeit  the  testaments  were  not  confirmed',  yet  if  diligence 
was  done  during  his  lifetime,  or  during  the  annat,  that  the  quots  ought  to  be* 
long  to  them  who  succeeded  to  the  bishop  deceased  ;  and  did  insist  at  large,— 

1st.  Upon  the  ground  formerly  alleged.  That  the  quots  of  the  testaments 
were  a  part  of  the  bishop's  benefice ;  but  did  enlarge  their  dispute  upon  that 
ground,  that  the  benefice  of  the  bishopric  of  Edinburgh  was  singular,  upon 
that  account ;  that,  without  the  quots  of  testaments,  it  was  inconsiderable ;  it 
being  a  large  diocese,  and  having  no  great  rent  belonging  to  the  benefice. 

9d.  As  all  casualties  of  the  benefice, — viz.  liferent  escheats,  and  non-entries, 
^hich  fall  during  the  incumbent's  lifetime,  belong  to  his  executors,  so  the 
quots  of  testaments,  being  a  casualty  fallen,  ought  to  belong  to  them  ;  as  is  de- 
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dded,  and  is  the  undoubted  la w»  in  case  of  all  superiors,  during  whose  time 
these  casualties  do  fall. 

3d.  To  And  the  contrary  were  to  make  die  bishops'  right  depend  upon  the 
diligence  of  their  officers  and  procurator-fiscals,  which  were  absurd  ;  and  as  to 
the  quots  during  the  ann,  no  uiligence  could  be  done  in  their  name,  they  being 
dead. 

4M.  By  the  Act  of  Parliament  I672,  and  by  the  king's  letter  to  the  Lords 
of  Session,  the  quots  of  testaments  during  the  ann  are  declared  to  belong  to  the 
executors  of  the  deceased  bishop ;  which  is  consonant  to  the  4th  Act,  Q.  Mary, 
Pari.  4,  appointing  the  annats  of  all  benefices  to  belong  to  the  executors  of  the 
incumbents :  as  likewise,  he  repeated  the  decreet  of  the  Lords  in  favours  of  the 
executors  of  the  Archbishop  Fairfoule,  against  the  present  Archbishop  of  Glas- 
gow. 

It  was  ANSWERED,  for  the  Bishop  of  Edinburgh,  who  repeated  his  declarator. 
That,  notwithstanding  of  these  reasons,  he  ought  to  be  preferred. 

1^/.  Because  the  quots  of  testaments  were  ah-eady  found,  in  this  same  process^ 
not  to  be  a  part  of  the  benefice,  but  to  be  a  casualty  belonging  to  their  office 
and  jurisdiction,  and  so  could  only  belong  to  the  bishop  in  whose  name  the  tes* 
tament  was  confirmed  ;  which  is  conform  to  that  principle  of  law,  that  beneficium 
sequitur  qfficium. 

id.  It  is  clear,  by  the  first  institution  of  commissariats,  in  Q.  Mary's  time, 
that  the  quots  of  testaments,  and  power  of  confirmation,  did  only  belong  to  the 
commissaries  ;  and  the  quots  of  testaments,  until  the  restitution  of  bishops  by 
King  James,  did  belong  to  the  Lords  of  Session  ;  so  that  they  were  no  part  of 
the  benefit  of  the  bishopric,  but  distinct  therefrom  ;  belonging  to  an  office  and 
jurisdiction. 

Sd.  The  argument  belonging  to  the  casualties  and  non-entries,  and  escheats 
due  to  superiors,  is  retorted  ;  for,  albeit  these  casualties  belong  to  the  executors 
of  the  superiors,  yet  the  composition  or  entry  of  the  new  vassal  to  lands  in  non- 
entry  before  his  time,  belong  only  to  the  subsequent  superior,  who  enters  him 
his  vassal ;  because  he  only  officiates  and  grants  that  deed. 

4M.  It  being  in  the  bishop's  power  to  officiate,  and  to  confirm,  his  procurator- 
fiscal  after  diligence,  (in  which  case  he  would  have  right  to  the  quots  of  testa- 
ments,) by  securing  the  nearest  of  kin,  and  all  having  interest,  which  is  the  only 
reason  and  cause  of  that  benefit, — ^it  were  against  all  reason,  that  neglecting, 
during  his  lifetime,  to  do  the  same  upon  a  simple  diligence,  but  the  benefit 
should  accresce  to  the  succeeding  bishop,  who  doth  complete  that  right  by  con- 
firmation, and  interposing  his  authority :  and,  upon  that  ground,  the  quots  of 
testaments  during  the  ann  can  never  be  pretended  to  ;  seeing  no  citation  tan 
be  in  name  of  a  defunct  bishop,  but  only  of  the  present  incumbent. 

The  Lords,' having  considered  their  former  interlocutor  upon  the  second  of 
December  1&74»  <li<l  adhere  thereto;  and  of  new  did  find,  that  the  bishop's  ex- 
ecutors could  have  right  to  no  quots,  albeit  diligence  was  done  by  a  charge 
against  the  nearest  of  kin,  without  confirmation :  and,  upon  that  same  reason^ 
and  during  the  ann,  they  could  pretend  to  no  quot,  being  chiefly  moved  upoq 
these  reasons  :— That,  by  the  institution  of  the  commissariots,  by  the  Act  of 
Parliament,  the  quots  of  testaments^  were  given  to  the  Lords  of  Session,  and 
were  no  part  of  the  bishop's  benefice.    As  likewise,  that,  by  the  13th  Act  of  the 
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ad  session,  2d  Parliament,  K.  Ch,  II,  the  ann  due  to  bishops  or  ministers  is 
only  declared  to  be  the  half  year  of  the  benefice  or  stipend,  succeeding  the  in- 
cumbent bishop  or  minister's  decease  ;  making  no  mention. at  all  of  the  quots  of 
testaments,  nor  of  any  casualty  belonging  to  them  ratione  officii  /  so  that,  the 
quets  never  being  expressly  annexed  to  their  benefice,  which  were  settled  long 
before  the  commissariat  courts,  could  not  be  reputed  a  part  of  the  benefice 
thereof;  but  was  only  a  consequent  of  their  jurisdiction  and  power  of  confirma- 
tion, which  were  long  thereafter  given  them  in  the  act  of  restitution,  by  King 
James :  and  so  they  rounded  their  oflice  upon  that  principle,  quern  sequitur  offi* 
cium  eundem  et  ben^ficium.  And,  as  to  the  former  decision  betwixt  the  executors 
of  the  Archbishop  of  Glasgow  and  the  present  incumbent,  they  found  that  they 
only  founded  their  sentence  upon  a  private  agreement  and  condescension  of  the 

archbishop. 
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1676.    Jubf  13.     Henry  Graham  against  Alexander  Simpson. 

There  being  a  decreet  of  suspension  obtained,  at  Mr  Andrew  Oswald's  in- 
stance, against  William  Graham  of  Hiltoun ;  in  which  suspension  Alexander 
Simpson  was  cautioner  for  Hiltoun,  and  thereupon  being  denounced,  and  under 
caption,  did  make  payment  to  the  said  Mr  Andrew  Oswald ;  and  having  gotten 
an  assignation,  caused  comprise  Hiltoun's  estate  for  his  relief.  Henry  Graham, 
having  comprised  the  same  lands  from  Robert  Graham  to  whom  William  Graham 
of  Hiltoun  had  disponed  the  said  lands  ;  but,  after  the  said  decreet,  there  was  a 
reduction  raised  of  the  decreet  at  Graham's  instance,  upon  these  reasons ; — That 
the  decreet  was  most  unjustly  taken  out,  the  reasons  of  suspension  being  most 
relevant,  viz.  that  the  bond  wherein  Graham  was  bound  with  the  Laird  of  Pol- 
mais,  Cardin,  and  others,  was  for  a  public  debt,  due  by  the  shire  of  Stirling,  for 
their  outreik  of  soldiers  in  the  year  1  olO;  and  so  the  shires  could  only  be  burdened ; 
and  the  subscribers  of  the  bond  were  free  by  Act  of  Parliament.  3rf.  Mr  An- 
drew's right  to  the  bond  was  only  as  executor ;  whereas  the  bond  was  dated  iu 
the  year  1640,  before  the  Act  of  Parliament  1641 ;  and,  bearing  annualrent,  it 
belonged  to  the  heir.  Sd.  Simpson  needed  not  have  paid  Mr  Andrew  Oswald ; 
because  there  was  a  new  suspension  obtained  against  him  of  that  decreet,  and, 
at  the  passing  of  the  bill,  Simpson  was  desired  to  be  cautioner ;  which  was  an 
intimation,  and,  he  refusing,  it  was  his  own  fault  that  he  made  payment. 

It  was  answered  for  Simpson,  That  these  reasons  could  not  militate  against 
him,  whatsoever  they  might  import  against  Mr  Andrew  Oswald  ;  for  he,  beinff 
a  cautioner  for  Graham  of  Hiltoun,  against  whom  the  decreet  was  gotten,  and 
being  under  horning  and  caption  before  he  made  payment,  he  ought,  in  justice 
and  reason,  to  have  his  relief  of  the  principal ;  and  was  not  obliged  to  debate 
whether  the  decreet  was  justly  given  or  not :  and,  unless  there  had  been  a  sus- 
pension raised  of  that  decreet,  and  intimated  to  him  before  payment,  he  was  in  bona 
fide  to  free  himself  from  horning  and  prison,  by  obeying  of  the  decreet :  and  his 
refusing  to  be  cautioner  in  a  new  suspension  cannot  prejudge  him ;  he  being  un- 
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der  horning  and  caption,  and  so  not  able  to  be  cautioner,  and  in  effect  being  the 
principal  party. 

The  Lbrds  did  assoilyie  from  the  reduction  and  suspension ;  and  found.  That 
a  cautioner  in  a  suspension  being  distressed,  nsaking  payment,  may  seek  his  re- 
lief of  the  principal,  notwithstanding  that  he  might  have  just  grounds  to  reduce 
the  decreet ;  he  not  being  obliged  to  debate  the  same  with  the  principal  for 
whom  he  was  distressed :  As  likewise,  they  found,  That  the  desiring  him  to  be 
cautioner  in  a  new  bill  of  suspension,  which  he  refused,  as  being  under  caption 
and  horning,  could  not  prejudge  him  as  being  a  sufficient  intimation ;  and  that 
it  was  necessary,  for  putting  him  in  malafide^  that  the  principal  should  have  ob* 
tained  a  new  suspension  both  for  himself  and  his  cautioners,  and  had  procured 
another  to  be  cautioner  in  the  new  suspension,  and,  after  passing  thereof,  should 
have  intimated  the  same  to  Alexander  Simpson  before  payment. 

Page  561. 


1676.    July  14.     Gavin  Hamiltoun  of  Raploch,  and  Jean  Lockbart,  his 

Spouse,  against  James  Bonner. 

In  an  action  at  Raploch's  instance,  and  his  spouse,  against  James  Bonner,  as 
representing  his  brother,  John  Bonner,  for  payment  of  the  sum  of  4000  merks, 
upon  this  ground,— That  John  Bonner,  the  said  Jean's  first  Imsband,  having  re- 
ceived in  tocher  an  assignation  to  a  bond  of  6000  merks,  granted  to  her  by  Al- 
lan Lockhart ;  by  a  special  provision,  he  became  obliged,  tiiat,  failyieing  of  chil- 
dren of  the  marriage,  that  4000  merks  of  the  said  portion  should  return  to  the 
said  Jean  Lockhart :  which  case  having  now  existed  by  the  death  of  the  said 
John  Bonner  j  his  brother,  as  representing  him,  ought  to  be  decerned  to  make 
payment. 

It  was  ALLEGED  for  the  defender,  That  he  could  not  be  liable  for  payment, 
but  only  for  making  a  retrocession  to  the  said  Jean  of  the  right  assigned  ;  see- 
ing he  did  never  receive  payment  from  the  said  Allan  Lockhart,  notwithstanding 
that  he  did  exact  diligence  against  him  in  England ;  and  the  contract  of  mar- 
riage and  provision  bearing  no  obhgement  to  make  payment,  but  only  a  substi- 
tution failyieing' of  children  of  the  marriage,  there  is  no  ground  in  law  to  make 
the  husband's  heira  liable;  unless  he  had  received  payment,  especially  having 
done  diligence. 

It  was  REPLIED,  That  the  defender  ought  to  make  payment  notwithstanding ; 
because,  by  the  contract,  the  husband  being  expressly  bound,  in  the  case  of  no 
children,  that  sum  should  return  to  the  wife,  she  was  not  concerned  whe- 
ther he  got  payment  or  not ;  or  did  diligence  for  recovery  against  the  principal 
debtor ;  wherein  she  was  .not  interested,  the  husband  having  taken  bis  hazai*d  of 
the  tocher :  and  in  contracts  of  marriage,  which  are  most  favourable  as  to  all 
provisions  made  to  the  wife,  who  can  only  assign  her  portion  to  the  husband, 
who  only  can  do  diligence,  if  he  should  be  negligent,  or  the  debt  not  prove 
good  ;  then,  contrary  to  the  meaning  of  parties,  and  the  favour  which  the  law 
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allows,  all  conjunct  fees  or  provisions  in  favour  of  the  wife  would  be  elusory 
without  her  fault.  And  married  persons  having  lived  long  after  the  contracts,  it 
hath  been  found,  by  several  practicks,  that  wives  are  not  obliged  to  instruct 
payment  of  their  tocher. 

The  Lords  found.  That  the  husband,  being  assigned  to  a  bond,  with  that 
provision,—"  In  case  of  no  children,  the  half  to  return  to  the  wife,"— -that  he  was 
bound  to  do  diligence  for  recovering  payment ;  which  not  having  obtained,  his 
heirs  were  only  obliged  to  retrocess,  but  not  to  make  payment :  being  moved 
upon  these  reasons,  that  there  was  no  obligement  in  the  provision,  after  dissolu^ 
tion  of  the  marriage,  to  make  payment.  2d.  That  it  was  irrational  ta  conceive 
that  it  was  mens  contrahenUumy  that,  albeit  the  husband  should  do  diligence, 
and  the  tocher  prove  desperate,  that,  notwithstanding  the  husband  should  pay 
back  again  what  he  did  pot  receive,  having  sustained  on^a  matrimonii. 
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1676.    July  05.    Captain  Alison  and  James  M*Lurg  against  BAilie  Car- 

MICHAEL  and  Andrew  Aickman. 

In  a  poinding  of  the  ground,  pursued  at  the  instance  of  James  Alison  and 
James  M^Lurg,  as  being  infeft  in  an  annualrent  out  of  the  lands  of  Thurstoun, 
compearance  was  made  for  Bailie  Carmichael,  who  alleged.  That  he  ought  to 
be  preferred ;  because  he  stood  infeft,  by  virtue  of  a  disposition,  in  the  said 
lands,  made  by  the  common  debtor  in  November  167S»  whereupon  he  was  in- 
feft, and  immediately  entered  in  possession,  by  labouring  and  sowing  the  lands» 
and  granting  tacks  to.  tenants,,  before  the  annualrenter's  right  was  either  made 
public  by  confirmation  or  clad  with  possession. 

It  was  ANSWERED  and  ALLEGED  for  Captain  Alison  and  James  M^Lurg,  That 
they  ought  to  be  preferred  notwithstanding  ^  because  they  were  infeft  in  the 
annualrent  in  June,  which  was  long  prior  to  CarmichaePs  infeftment,  and  was 
made  public,  by  confirmation  in  the  Exchequer,  that  same  day  that  Bailie  Car- 
michaePs  disposition  was  confirmed  t  and,  as  to  any  possession  by  labouring  of 
the  lands  and  granting  tacks,  it  can  be  no  ground  of  preference ;.  because,  not 
only  the  dispositioD  was  granted  by  the  common  debtor  after  he  was  denounced 
rebel  and  under  caption  ^  but  his  right,  and  entering  Bailie  Carmichael  to  the 
possession,  was  voluntary,  and  in  favours  of  his  own  good-brother ;  which  makes 
it  most  suspected-;  and  is  never  sustained  against  a  prior  infeftment  of  annual- 
rent ;  whereupon  no  diligence  could  be  done,  for  apprehending  possession,  un- 
til after  the  first  term  of  payment,  which  was  posterior  to  CarmichaePs  volun- 
tary  infeftment :  and  the  preference  of  posterior  rights  being  only  founded  upon 
that  point  of  law,  that  those  who  had  prior  rights  did  no- diligence,  whereby  the 
condition  of  the  common  debtor  might  be  made  knowD,  that  reason  ceaseth  in 
this  case,  where  the  annualrenters  were  incapacitated  to  do  diligence. 

It  was  REPLIED  for  Carmichael)  That  the  bond  for  infefting  the  annualrenters. 
were  two  years  before  they  took  any  infeftment,  so  that  they  were  in  su- 
pina  negligentia :  and,  albeit  their  infeftment  was  prior  to  his,  yet  they,  beings 
both*  base,  and  his  clad  with  possession  before  any  of  them,  was  made  public  b]^- 

^^^^."  ^^^   *^   ^^^ .  %^^  • 
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confirmation,  in  law  he  is  preferable  ;  his  right  being  first  made  public  bj  pos- 
session. It  was  replied  to  the  second,  That  his  disposition  was  for  most  true 
and  onerous  causes,  as  it  bears  ;  and,  there  being  no  reduction  ex  capitefraudiSi 
he  is  not  obliged  to  answer  these  grounds. 

The  Lords  did  find.  That  nothing  was  to  be  decided  but  as  to  the  prefermce 
of  their  rights  in  question  ;  and  did  prefer  the  annualrenters  to  Carmichael  upon 
these  grounds,  That  they  had  the  first  infeftment,  and  that  any  possession  Car* 
michael  had  was  by  the  voluntary  deed  of  the  common  debtor,  who  ceased  to 
labour  as  formerly,  and  had  suffered  the  tenants  to  take  new  tacks  from  Car- 
michael,  being  freed  from  their  old  tacks  ;  as  likewise,  that,  before  Carmichael's 
infeftment  or  possession,  the  annualrenters  had  given  in  their  signatures  to  be 
confirmed  in  Exchequer,  and  had  raised  and  executed  summonses  against  the 
tenants,  and  could  not  proceed  farther  until  after  the  term  of  payment,  and  so 
were  not  in  supina  negligentia.  But  I  was  of  that  opinion,  that  they  ought  all  to 
come  in  pari  passuj  without  preference  ;  being  moved  upon  this  reason.  That 
both  their  rights  being  private,  and  made  public  at  one  and  the  same  time  by 
confirmation,  the  law  did  make  none  of  them  preferable  to  others  who  had  ob- 
tained  no  possession  by  legal  diligence,  which  could  only  make  them  public ; 
and  so  their  confirmations  being  of  one  date,  and  the  only  deed  which  did  make 
them  first  public,  they  ought  to  come  in  pari  passu. 
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I67&.    Juhf  25.    William  Baxt£r,  and  Mr  Patrick  Falconer,  his  Assignee, 

against  James  Maxwell  of  KirkonnelK 

• 

Umquhile  Halbert  Maxwell  of  Kirkonnell,  being  debtor,  by  bond,  in  the 
sum  of  ^1400,  to  the  deceased  Patrick  Baxter, — William  Baxter,  his  son,  did 
pursue  John  Maxwell  of  Kirkonnell,  as  representing  the  said  Halbert,  for  pay- 
ment ;  in  which  action,  there  being  a  defence  of  prescription  proponed,  and  a 
reply  of  interruption,  before  decreet  the  defender  died  :  Whereupon  the  pur- 
suer intented  a  transferring,  and  got  a  decreet  for  payment  against  James  Max- 
well, as  heir  to  John,  and,  by  progress,  to  the  said  Halbert :  Whereupon,  be- 
ing charged,  he  did  give  in  a  bill  of  suspension ;  and  the  reasons  being  remitted 
to  the  Ordinary  :— 

It  was  alleged  for  Kirkonnell,  That  the  decreet  of  transferring  was  under 
reduction,  upon  the  reason  of  minority  and  lesion,  he  being  out  of  the  coun- 
try the  time  of  the  decreet ;  and,  if  he  had  compeared,  he  would  have  renoun- 
ced to  be  heir  to  Halbert,  which  would  have  freed  him  from  personal  execu- 
tion :  Likeas,  he  is  yet  content  to  renounce,  that  Halbert's  estate  may  be  ad- 
i'udged*  S^.  The  bond,  w^ich  was  the  ground  of  the  pursuit,  being  an  heritable 
>ond,  by  a  charge  of  horning,  became  moveable,  and  so  did  fall  to  Patrick  Bax- 
ter's executors,  and  not  to  his  heir  William,  who  had  obtained  a  decreet. 

It  was  answered.  That  the  decreet,  being  in  Jbro  contradictorio  against 
Kirkonnell,  who  compeared  by  his  advocate,  who  proponed  a  peremptory  de- 
fence of  prescriptiooj  he  can  never  be  heard  to  suspend  and  reduce ;  and  as 
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to  the  second^  the  pursuer's  title  as  heir  not  being  controverted,  the  decreet  was 
good  ;  likeas,  yet,  they  are  content  to  conform. 

The  Lords,  having  advised  the  bill  and  answers,  and  finding,  That  Mr  John 
Ellis,  who  was  made  advocate,  compearing,  disclaimed  the  same ;  did  repone 
Kirkpnnell  as  being  minor  the  time  of  the  decreet,  and  out  of  the  country,  that 
he  might  yet  renounce  to  be  heir,  to  the  effect  that  Kirkonnell's  estate,  wno  was 
a  debtor,  might  be  affected  by  ah  adjudication  :  but  found,  that  minority  and 
lesion  was  sufficient  to  secure  him  against  personal  execution,  or  burdening  of 
any  other  estate,  who  had  them  from  the  debtor,  notwithstanding  the  decreet 
was  mforOi  and  extracted,  and  afler  litiscontestation ;  and  so  uiey  ordained, 
after  confirmation,  Baxter  and  his  assignee  to  extract  a  decreet  for  that  effect. 
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1&76.    July  25«    Marion  Dods,  and  David  Dick,  her  Husband,  against  Ni- 

NEAN  Home. 

James  Scott^  in  his  conti*act  of  marriage  with  Marion  Dods,  being,  obliged 
to  provide  her  to  the  liferent  of  the  annualrent  of  all  sums  of  money  he  should 
conquest  during  the  marriage ;  after  the  death  of  the  first  husband,  she  having 
married  David  Dick,  she  did  pursue  Ninean  Home,  as-  being  debtor  to  her 
deceased  husband  in  the  sum  of  1000  merks,  for  payment  of  the  annualrent 
thereof  to  her  during  her  lifetime. 

As  was  ALLiiGED,  the  defunct,  James  Scott,  did  leave  the  half  of  the  said 
principal  sum  to  the  defender  in  legacy,  which  was  so  acknowledged  by  the 
said  Marion  Dods,  his  relict,  that  she,  being  executrix-creditrix  to  her  deceased 
husband,  did  only  give  up  and  confirm  500  merks,  as  only  due  of  the  said  bond. 
9d.  He  ought  to  have  compensation ;  because  the  said  James  Scott,  as  factw 
for  the  said  Ninean,  did  upUft  sums  of  money  due  to  him,  extending  to  the 
sums  craved. 

It  was  REPLIED  to  the  firsts  That  the  bond  being  heritable,  and  the  said  Ma- 
rion creditrix  by  her  contract  of  marriage,  could  not  be  prejudged  ,by  any  le- 
gacy :  and  for  giving  up  an  inventory,  the  time  of  the  confirmation,  of  a  less 
sum  than  was  truly  due,  cannot  prejudge  her  j  seeing  she  might  have  eiked 
the  same. 

It  was  REPLIED  to  the  second^  That  there  can  be  no  compensation  ;  because 
she,  being  provided  by  contract  to  all  sums  due  to  her  husband,  compensation 
is  only  receivable  against  the  heirs  who  may  be  distressed  for  payment,  but  can-  - 
not  meet  her  y  who  is  a  lawful  creditor  to  the  defender  by  her  contract  of  mar- 
riaf^e. 

The  Lords  did  find,  That  the  legacy,  or  confirmation  of  the  testament,  could 
not  prejudge  the  wife  of  the  benefit  of  the  contract  of  marriage,  whereby  she 
was  a  lawful  creditrix  j  and  so  they  repelled  the  defence :  but,  as  to  tfie  com- 
pemation,  they  did  sustain  the  same ;  and  found.  That  a  husband  getting  a 
bond  from  a  debtor,  and  being  satisfied  by  intromission,  or  become  debtor  for 
as  much  as  would  compense  the  debt  during  the  marriage,  that  would  compense. 
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and  militate  against  the  wife  as  well  as  against  the  heir ;  seeing  the  debtor  did 
know  nothing  of  the  wife's  interest,  and  was  only  bound  to  the  husband,  whom 
he  might  intrust  to  intromit  with  what  was  hisj  upon  that  assurance,  that  it 
would  pay  his  own  debt  due  by  bond. 

Tage  ffJO. 


1676.    July  25.     William  Wright  against  George  Sheill. 

In  a  removing,  pursued  at  William  Wright's  instance,  as  being  infeft  upon  a 
comprising  in  some  tenements  of  land  in  Leith,  wherein  (Seorge  Sheill  being 
likewise  infetl,  and  also  pursuing  for  maills  and  duties,  both  causes  being  advo- 
cated ; — ^it  was  alleged  for  George  Sheill,  That  he  ought  to  be  preferred  ;  be- 
cause his  comprising  was  at  his  instance,  as  assignee  constituted  by  John  Sheill 
in  Carlourie,  to  several  debts  due  by  John  Sheill  in  Leith  to  him  ;  and  there- 
upon having  obtained  decreet,  the  same  was  suspended  upon  compensation,  in 
so  far  as  the  said  William  Wright,  cedent,  was  debtor,  by  contract  of  marriage 
and  other  bonds,  in  as  much  as -the  sums  contained  in.  the  comprising ;  and  so  in 
law  did  extinguish  that  debt,  and  the  comprising  led  therefor. 

It  was  ANSWERED,  That  the  compensation  could  not  be  now  received  after 
sentence ;  being  contrary  to  the  141st  Act,  Pari.  12,  James  VI,  and  compris- 
ing following  thereupon,  which  is  now  expired. 

It  was  REPLIED,  That  the  decreet  being  for  null  defence,  and  suspension  rais- 
ed upon  that  same  reason  of  compensation,  which  hath  never  been  distrusted, 
may  be  here  repelled,  as  not  falling  within  the  Act  of  Parliament. 

The  Lords  did  prefer  the  compriser ;  and  found,  That,  after  a  decreet  and. 
fifteen  years'  possession  of  an  expired  comprising,  compensation  could  not  be 
received  in  a  real  action  of  removmg,  or  for  maills  and  duties ;  but  prgudice  to 
George  Sheill,  who  was  heir  to  John  Sheill,  for  whose  debt  the  land  was  com- 
prised, to  be  reponed  against  the  decreet,  whensoever  he  should  pursue  a  decla- 
rator of  reduction  upon  the  grounds  of  compensation. 
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I&76.    July  C6.     KiKLOCH  of  Gourdie  against  Strachan. 

In  an  action  at  Gourdie's  instance,  as  being  infeft  in  Strachan's  lands  for  se- 
curity of  debts,  compearance  was  made  for  the  relict,  who  craved  to  be  prefer- 
red ;  because,  besides  her  provision  by  contract  of  marriage,  she  was  likewise 
infeft  in  remuneration  of  a  legacy  left  to  her  during  the  marriage ;  because  it 
did  accresce  to  the  husband,. and  so  was  valid  in  law,  being  for  a  just  and  oner- 
ous cause. 

It  was  replied.  That,  aft;er  marriage,  all  legacies  and  moveables  which  Ml 
to  the  wife  by  right  of  succession,  ipso  jure  belong  to  the  husband ;  for  which 
he  is  not  in  the  least  obliged  to  grant  any  remuneration ;  and,  if  he  grant  the 
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tame,  it  may  affect  the  husband's  heirs  and  executors,  but  ought  not  to  prejudge 
tBe  husband's  lawful  creditors  prior  to  the  deed  of  remuneration. 

The  Lords  did  find.  That  any  right,  made  in  remuneration  to  the  wife,  could ' 
not  prejudge  his  prior  lawful  creditors ;  seeing,  in  law,  he  was  not  obliged  to 
grant  that  deed  ;  and  that  the  legacy  which  fell  to  her  during  the  marriage  did, 
ipso  facto  f  belong  to  the  husband,  and  not  to  the  wife :  and,  therefore,  any 
thing  given  to  her  in  contemplation  thereof,  was,  in  effect,  sine  causa  onerosa  ; 
and,  being  voluntary,  should  not  prejudge  lawful  creditors. 
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1676.    Jtdy  26.    SiE  William  Purvess  against  The  Conventiclers. 

In  a  pursuit  at  Sir  William's  instance,  as  his  majesty's  agent,  against  bonven- 
ticle-keepers,  for  payment  of  the  fines  imposed  by  the  Act  of  Parliament ;  com*- 
pearance  being  made  by  advocates  for  the  persons  cited,  as  likewise  some  bein^ 
called  as  intercommuners, — ^by  report  to  the  whole  Lords,  it  was  advised,  If 
advocates  could  compear,  consult,  and  plead  for  them. 

It  was  found.  That  all  who  were  denounced  rebels,  and  not  relaxed,  they  had 
not  personam  standi  in  judido^  and  no  defence  could  be  proponed  by  them  ; 
and  as  to  the  intercommuners,  that  no  advocate  could  meet  or  consult  with 
them,  all  communication  being  interdicted.  Which  seemed  hard  to  some  ;  see- 
ing, 64  Act  Pari,  advocates  are  allowed  to  consult  and  plead  for  those  accused 
of  treason,  which  is  a  higher  crime. 

Page  573. 


1676.    July  26.    Sir  Andrew  Ramsay,  Lord  Abbotshaw,  against  Francis 

KiNLOCH  of  Gilmerton. 

In  a  declarator,  at  the  instance  of  the  Lord  Abbotshaw,  against  Gilmerton, 
to  hear  and  see  it  found,  that  his  right  to  the  land  of  Gilmerton  was  a  redeem- 
able right  upon  payment  of  the  sum  of  fifteen  thousand  pounds,  in  so  far  as  his 
right  did  flow  from  Mr  John  Cockbum,  by  disposition  and  assignation,  which 
Mr  John,  when  he  obtained  from  Wauchton  an  absolute  and  irredeemable  right, 
did  grant  a  reversion  to  Wauchton,  of  that  same  date,  declaring  the  lands  to  be 
redeemable  upon  payment  or  consignation  of  that  foresaid  sum :  likeas,  when 
the  said  Mr  John  did  dispone  his  right  to  the  said  Francis,  with  warrandice 
from  his  own  proper  fact  and  deed,  to  secure  him  from  all  hazard  through  the 
reversion  he  had  formerly  made  to  Wauchton,  Francis  did  grant  and  subscribe 
a  declaration,  that  he  should  be  free  of  the  personal  warrandice,  in  case  of  re- 
demption by  Wauchton  ;  and  did  accept  of  the  said  irredeemable  right,  with  the 
burden  of  the  reversion ;  which  now  belonged  to  Sir  Andrew,  as  coming  in  the 
place  of  Wauchton.  It  was  craved  that  it  might  be  declared,  that  he  had  full 
power  to  redeem  the  said  lands  for  the  price  foresaid. 
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It  was  ALLEGED  for  the  defender,  That  do  such  declarator  could  be  sustained 
upon  the  grounds  foresaid. 

Ist.  Because  his  right  to  the  lands  of  Gilmerton  is  an  absolute  and  irredeemable 
right,  not  only  granted  by  Mr  John  Cockburn,  who  had  only  a  right  of  wadset^ 
but  likewise  by  the  Laird  of  Wauchton,  for  all  right,  title,  and  interest  that  he 
had  in  the  said  lands  ;  so  that  the  pursuer  being  in  no  better  condition  than  the 
Laird  of  Wauchton,  to  whom  no  reversion  was  granted  by  the  defender,  he  can 
never  question  his  absolute  and  irredeemable  right.  The  said  writs  and  declara* 
tion  whereupon  the  summons  is  founded,  was  never  a  delivered  evident  to  the 
Laird  of  Wauchton  ;  but  was  only  made  to  Mr  John  Cockburn,  for  his  security 
against  the  warrandice  of  the  disposition  made  by  him  ;  likeas  it  remained  con- 
stantly in  his  possession  till  he  died,  Wauchton  never  being  made  master  there- 
of, nor  getting  a  transumpt,  and  so  was  never  his  evident :  and  it  being  most 
clear,  by  the  declaration  itself,  that  it  mentions  nothing  in  favours  of  Wauqh- 
ton,  who  had  subscribed  an  irredeemable  right,  and  that  it  was  only  designed 
for  warrandice,  as  said  is,  the  defender  having  paid  the  full  worth  of  the  lands, 
and  having  bought,  at  that  same  time,  the  lands^of  Bracko,  by  an  absolute  and 
irredeemable  right  from  Wauchton,  at  as  low  a  rate  as  he  had  purchased  the 
lands  of  Gilmerton,  it  cannot  be  imagined,  from  any  sense  or  reason,  that  he 
intended  to  purchase  only  a  right  of  wadset. 

Because  the  said  parties  were  many  days  heard  in  prcBsentia^  upon  several 
emergent  papers,  whereupon  they  founded  new  allegeances,  so  that  it  would  be 
a  great  trouble  to  follow  this  case,  as  it  was  pleaded  by  their  advocates  for  the 
advantage  of  their  clients  ;  I  shall  here,  likewise,  set  down  what  was  further  al- 
leged for  the  said  Francis,  and  whereupon  he  founded  at  first ; — that  he  not  only 
had  an  absolute  and  irredeemable  right  from  Mr  John  Cockburn  and  Wauch- 
ton  ;  but  likewise  an  assignation  to  Mr  John's  right,  which  was  absolute  and 
irredeemable,  and  not  burdened  with  any  right  of  reversion  in  favours  of  Wauch* 
ton,. 

id.  He  founded  upon  a  mutual  and  general  discharge,  subscribed  by  the 
pursuer  and  defender,  of  all  questions,  clags,  and  claims  whatsoever,  without 
any  reservation  or  exception,  long  after  Sir  Andrew  had  acquired  the  rights, 
whereby  he  pretends  to  succeed  to  Wauchton ;  and  so  cannot  pursue  this  decla^ 
rator. 

Sd.  He  founded  upon  a  missive  letter,  which  was  produced  in  process  by  Sir 
Andrew,  under  the  hand  of  Mr  James  Anderson,  who  was  witness  to  the  Laird 
of  Wauchton's  subscription  and  .Gilmerton's ;  bearing  expressly,  that  he  had 
sent,  not  only  the  disposition  to  be  signed  by  him,  but  likewise  a  formula  of  a 
reversion,  to  be  drawn  in  mundo,  and  subscribed  at  the  sight  of  the  Lord  Hum- 
ble, to  be  granted  and  subscribed  by  the  said  Francis,  before  he  should  obtain 
that  absolute  and  irredeemable  right  to  the  lands  of  Gilmerton  :  whereupon  he 
concluded,  that  Wauchton,  having  delivered  and  subscribed  that  absolute  and 
irredeemable  right,  without  craving  or  receiving  any  reversion,  as  he  was  ex- 
pressly advised,  and  that  after  he  knew  that  Mr  John  Cockburn  denuded,  it  is 
clear  that  Wauchton  passed  from  any  such  pretence ;  as  being  convinced,  that,, 
for  these  and  other  lands  then  bought,  the  defender  had  paid  more  than  a  just 
and  full  price. 

The  Lords  having  considered  the  dispute,,  and  writs  produced,  with  the  de-- 
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positions  of  witnesses  taken  ex  officio  ;  it  was  found,  by  plurality  of  votes,  that 
the  defender's  right  of  the  lands  of  Gilmerton  was  irredeemable ;  and,  therefore, 
assoilyied  from  the  declaratw,  as  founded  upon  the  reversion  granted  by  Mr 
James  Cockburn  to  the  Laird  of  Wauchton  :  as  likewise,  as  founded  upon  the 
back-bond  and  declaration  granted  by  the  said  Francis  to  Mr  John,  and  upon 
the  missive  letter  directed  by  Mr  James  Anderson  to  the  Laird  of  Wauchton, 
bearing  the  formula  of  a  reversion,  to  be  subscribed  by  the  said  Francis,  before 
the  irredeemable  right  should  be  subscribed  and  delivered.  Which  decreet  was 
very  hard,  and  against  the  votes  of  several  of  the  Lords,  whereof  I  myself  was 
one. 

1st.  That  an  irredeemable  right  and  disposition  being  effected,  with  a  rever- 
sion by  a  back-bond,,  did  burden  the  lands,  not  only  as  to  the  first  wadsetter, 
but  likewise  as  to  all  singular  successors ;  who  did  not  only  acknowledge  that 
the  said  lands  were  under  reversion,  but  likewise  did  oblige  themselves  to  war- 
rant against  the  first  granter  of  the  wadset ;  so  that  he  could  not  but  know  of 
the  real  right  of  the  reversion. 

2d.  Albeit  Wauchton  did  subscribe  any  irredeemable  right  to'  Francis,  yet  it 
being  clear  that  the  same  was  only  sent  to  him  by  his  own  servant,  that  albeit  it 
was  subscribed,  it  should  not  be  delivered  but  upon  a  formal  reversion,  to  be 

{panted  by  Gilmerton  ;  and  it  not  being  proven  that  either  Wauchton  did  de- 
iver  the  irredeemable  right  himself,  or  any  by  his  order,  or  that  any  sums  were 
paid  to  him  above  the  sums  in  the  wadset,  or  any  bond  given  therefor,  to  make 
out  a  transaction  for  an  irredeemable  right,  neither  scripto  veljuramento  : — that 
in  law  the  right  of  reversion  could  not  be  taken  away  upon  any  presumption, 
founded  upon  the  buying  of  other  lands  by  an  irredeemable  right,  as  being  of 
the  like  value ;  there  being  nothing  mentioned  in  the  last  right  of  a  discharge  of 
the  reversion.  Likeas,  the  buildings  and  great  expense  waired  out  upon  lands, 
known  to  be  wadset  by  a  singular  successor,  could  be  no  ground  of  an  argu- 
ment against  the  reversion. 
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1676.    Kovember  7.    The  Laird  of  Balfour  against  John  Wood's  Execu- 
tors. 

James  Beaton  of  Balfour,  having  granted  a  wadset  of  some  lands  to  James 
Wood,  for  security  of  the  sum  often  thousand  pounds,  which  consisted  in  bonds, 
bearing  principal  sums,  and  annualrent  extending  to  that  sum  j  Balfour  having 
charged  the  debtors,  and  finding  that  some  of  the  annualrents  were  discharged 
before  his  assignation,  did  pursue  the  executors  of  James  Wood  for  payment  of 
the  annualrents ;  and  for  payment  of  the  annualrents  of  these  annualrents,  since 
the  wadset. 

It  was  ALLEGED,  That  there  could  be  no  annualrents  cra^d  for  these  annual- 
rents 'y  because  no  annualrents  were  due  in  law  but  for  principal  sums  bearing 
annualrent  ex  parte  ;  or  upon  sums  whereupon  the  debtors  were  denounced  re- 
bels, conform  to  the  Act  of  Parliament. 

It  was  ANSWERED,  That  the  pursuer  was  in  the  case  of  the  sale  of  lands  for  a 
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principal  sum  of  money,  contained  in  the  disposition,  where  the  buyer  possess* 
incf  the  lands  was  liable  for  annualrent,  albeit  the  disposition,  or  contract  of 
sale,  did  not  bear  any. 

The  Lords  did  find,  that  the  annualrents  of  the  bonds  assigned,  being  but  a 
part  of  the  principal  sum  contained  in  the  wadset,  that  the  wadsetter  enjoying 
the  full  back-tack  duty  or  the  rents  for  the  lands  wadset,  he  was  liable  for  the 
annualrent  of  these  sums  which  were  due,  and  which  the  granter  of  the  wadset 
was  deprived  of  by  the  wadsetter's  deed  j  and  that  there  was  no  difference  be- 
twixt dispositions  of  wadsets  and  absolute  irredeemable  rights,  as  to  this  case, 
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I676.    November  14.    Thomas  Lawrie,  Merchant  in  Edinburgh,  against  Ro- 

BERT  Angus,  Skipper. 

There  being  a  decreet  recovered  before  the  bailie  of  Leith,  at  the  instance  of 
Thomas  La,wrie,  for  payment  of  the  sum  of  fi.ve  hundred  meiis,  for  damage 
and  interest  he  had  sustained  by  Robert  Angus,  skipper,  upon  that  ground,  that 
he  had  embarked  a  parcel  of  goods  in  his  ship,  which  was  spoiled  through  a 
default  in  his,  pump,  which  was  not  sufficient ; — there  being  a  bill  of  suspension 
presented,  and  botn  parties  ordained  to  be  heard  upon  the  reasons  libelled  : 

It  was  AH,EGEi>  for  the  skipper.  That  it  being  in  his  power  only  to  dispose  ot 
the  goods  and  loading,  and  accordingly  be  having  placed  that  small  parcel  in 
the  upper  room,  where  they  could  never  receive  damage  from  the  pump,  not- 
withstanding the  merchant,  at  his  own  hand,  and  without  consent  of  the  skip, 
per,  had,  upon,  fear  that  the  privateers  might  come  aboai-d  and  take  away  the 
said  goods,  did  take  away  the  same  from  that  place,  and  put  them  in  the  lowest 
room  of  the  said  ship,  and  placed  them  at  the  toot  of  the  pump ;  whereby  he  was 
the  cause  of  the  damage  himself  j  it  being  ordinary,  by  stress  of  weather,  to  suf- 
ficient pumps,  when  water  is  drawing,  that  some  thereof  will  burst  out  and  pre- 
judice goods  that  he  nearest  them,  if  they  be  sucb  that,  by  a  small  quantity  of 
water,  will  receive  damage  :  which  allegeance  was  once  found  relevant,  and  ad- 
mitted to  probation,  as  an  instrument  taken  upon  the  minutes  of  process  bears  • 
but  the  bailie  did  take  up  or  abstract  the  same,  and,  notwithstanding,  gave  out 
this  new  decreet  for  damage. 

It  was  ANSWERED  for  the  merchant,  That  the  bill  ought  to  be  refused  j  be- 
cause all  ski|>pers  are,  in  law,  answerable  for  all  the  places  of  their  ship,  and  for 
the  sufficiency  of  their  pumps ;  and  thereby  the  whole  loading  would  be  free 
from  all  damage*  unless,  by  running  on  banks  or  rocks  by  stress  of  weather, 
there  be  a  leak  stricken  in  the  shipw  Likeas,  it  was  offered  to  be  proven,  that 
the  said  pump  was  insufficient  when  she  came  out  of  the  harbour.. 

The  Lords  did  find.  That  the  skipper  was  obliged  to  prove  that  the  pump 
was  sufficient  when  she  came  out  of  the  harbour,  and  that  the  merchant's  mak^ 
ing  use  of  any  part  of  the  ship  did  not  free  the  skipper ;  and,  therefore,  they 
ordained  that  the  skipper  prove  the  sufficiency  of  the  pump  at  that  time. 
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1676.    November  18.    The  Earl  of  Southesk  against  Mr  John  Eleis,  Elder. 

In  an  exhibition,  at  the  EarPs  instance,  as  having  rightf  jure  maritii  in  and  to 
a  bond  granted  by  the  late  William  Duke  of  Hamilton  ;  wherein  he,  as  principal, 
and  the  late  Earl  of  Dirleton,  as  cautioner,  was  obliged  to  Mr  Livingston  for 
the  sum  of  a  thousand  pounds  sterling ;  which  was  paid  by  the  Earl,  to  whom 
the  Countess  of  Dirleton  was  executrix,  and  thereby  had  right ;  and  had  left  the 
same  to  Anna,  now  Countess  of  Southesk,  by  a  legacy ;  against  Mr  John  Eleis, 
as  haver  of  the  bond,— *it  was  alleged  for  Mr  John,  That  he  had  an  assigna* 
tion  thereto  from  the  Countess  of  Dirleton  ;  and  being  ordained  to  exhibit  the 
same,  and  they  having  referred  to  his  oath,  he  gave  in  a  qualified  oath,  bearing 
that  he  had  an  assignation  to  that  bond  from  the  Countess  of  Dirleton  ;  and  tHat 
it  was  sent  to  him  from  England  for  his  security,  as  being  cautioner  for  her  in 
the  confirmed  testament,  wherein  she  was  executrix  ;  and  so  was  not  obliged  to 
exhibit  or  deliver  until  he  was  relieved  of  that  cautionary. 

2(/.  He  had  made  a  transaction,  subscribed  by  the  said  Earl  and  the  rest  of 
the  daughters  and  legators  of  the  Countess  of  Dirleton,  wherebv  he  was  obliged 
to  discover  and  pursue  for  the  whole  debts  which  were  left  in  legacy,  upon  his 
own  charges,  for  which  they  were  to  allow  him  ;  and  he  to  have  retention  of  a 
fifth  part  of  all  that  should  be  recovered ;  and  so  of  this  bond  due  by  Duke  Ha- 
milton. 

It  was  replied  to  the J?r^/,  That  the  assignation  was  sent  blank,  and  Mr  John 
had  filled  up  his  own  name,  without  warrant :  and  whensoever  he  should  be  dis- 
tressed, as  cautioner,  he  might  then  seek  his  relief;  but  that  could  not  hinder 
his  exhibition  and  delivery  of  the  bond,  his  assignation,  with  a  translation,  there- 
to. 

It  was  REPLIED  to  the  second^  That  this  bond  cannot  fall  under  the  transac- 
tion, because  it  was  only  for  discovery  of  the  Earl  of  Dirleton's  estate, 
which  could  fall  to  the  daughters  and  legators,  and  might  belong  to  them  in 
common ;  whereas  Duke  Hamilton's  bond  was  known  to  the  defender,  and  did 
belong  to  the  Countess  of  Southesk  only ;  and,  by  contract  of  marriage,  was  dis- 
poned to  the  late  Earl  of  Southesk  :  neither  did  the  defender  ever  do  any  dili- 
gence, or  had  been  at  any  charges  for  recovering  thereof,  and  so  could  crave  no 
fifth  part.  Likeas,  if  it  were  found  to  fall  under  the  transaction,  it  was  pactum 
de  quota  UtiSy  and  reprobated  in  law. 

The  Lords,  having  considered  the  assignation  and  contract,  founded  upon  the 
condescendence  of  pains  and  expenses,  given  in  by  the  defender ;  as  to  the  first 
allegeance,  did  ordain  exhibition  of  the  bond  and  assignation ;  and  that  a  trans- 
lation should  be  granted  }  the  Earl  of  Southesk  giving  bond  to  relieve  the  said 
Mr  John,  as  cautioner,  whensoever  he  should  be  distressed  :  and,  as  to  the  ^^- 
cond,  they  did  find  that  he  had  right  to  the  fifth  part  of  the  said  bond ;  and  that 
it  fell  within  the  transaction,  notwithstanding  ot  what  was  answered  j  and  like* 
wise  declared  that  Mr  John  should  be  obliged  to  pursue,  or  that  the  Earl  him- 
self might  pursue,  in  his  own  name,  and  take  up  the  bond,  assignation,  and 
translation  ;  and  albeit  that  in  that  case  he  should  be  at  the  whole  expenses  and 
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pains,  yet  Mr  John^hould  have  the  fifth  part.   Which  seems  hard  ;  his  charges 
and  pains  being  the  cause  of  the  obligement. 
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1676.     November  21.     Elizabeth  Smith  against  Janet  Morisone. 

Mr  James  Smith,  minister  at  Errol,  having  left  in  legacy,  to  the  said  Elizabeth^ 
his  sister,  a  yearly  annuity,  during  her  lifetime,  of  forty  pounds  Scots ;  Mr  John 
Herbertson,  who  was  his  executor,  gave  bond  for  payment  thereof;  whereupon 
the  said  Elizabeth  did  pursue  Janet  Morisone,  his  relict,  as  executrix,  for  pay- 
ment of  all  bygones,  and  in  time  coming. 

It  was  alleged.  That  she  could  not  be  liable.  1st.  Because  she  was  exe- 
cutrix-creditrix,  by  virtue  of  her  contract  of  marriage.  2rf.  Her  husband  hav- 
ing  died  at  the  horn,  she  had  the  gift  of  his  escheat  without  a  back-bond  ;  and 
so  was  not  liable  to  any  other  creditor. 

It  was  REPLIED  to  the /?r5/.  That  she  had  intromitted  with  much  more  than 
what  was  due  to  her  by  ner  contract  of  marriage,  and  so  was  liable  for  all  far- 
ther intromission  to  other  creditors. 

It  was  REPLIED  to  the  second^  Tbat^  being  executrix,  and  having  intromitted 
by  virtue  of  that  title,  ipso  facto  she  did  constitute  herself  debtor  thereby;  and 
any  new  gift  of  escheat  could  not  defend  her,  because  it  was  only  impetrated 
ammofraudandi  creditorum  ;  and  she,  having  constituted  herself  debtor,  by  con- 
firmation, was  liable  in  law  as  successor,  and  representing  her  husband. 

The  Lords  repelled  the  first  defence,  and  found  her  liable  to  count,  notwith- 
standing she  was  executrix-creditrix,  for  all  farther  intromission  which  did  ex- 
ceed her  own  debt;  but,  as  to  the  second,  they  did  argue  much  amongst  them- 
selves, and  without  determining  that  point  of  law,  if  she  could  make  use  of  the 
gift  of  escheat,  they  did  find,  that  if  she  gave  a  back-bond,  she  was  liable  ;  and 
albeit  she  gave  none,  yet,  by  virtue  of  an  act  in  Exchequer,  ordaining  that  all 
donatars  getting  gifts  for  their  own  debts,  should  be  liable  to  their  creditors, 
they  did  find  her  liable  to  count,  as.  said  is  :  but  it  is  thought  that  she  was  lia- 
ble upon  that  head,  that  she  was  confirmed,  and  had  intromitted  with  much 
more  than  would  satisfy  her  debt ;  and  so,  in  law,  had  constituted  herself  debtor, 
before  the  gift. 

Fage59^ 


1676.    November  23.     Sir  David  Carmichell  of  Balmudie  against  Mr  Johk 

Dempster  of  Pitlive^. 

Sir  David,  as  assignee  bv  his  son  David  Carmichell,  to  a  bond  granted  to  him 
by  Pitiiver,  for  the  sum  of  eighteen  thousand  merks,  having  charged  for  pay- 
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ment,  upon  a  bill  of  suspension  presented  by  Pitliver,  the  cause  was  ordained  to 
be  discussed  upon  the  bill.  The  first  reason  was.  That  the  assignation  was  an 
undelivered  evident,  during  David  the  cedent's  lifetime,  but  was  deposited  up* 
on  certain  conditions  ;  and  albeit  it  had  been  delivered,  it  could  give  no  right 
to  Sir  David,  because  it  was  subscribed  upon  deathbed  ;  and  the  bond,  being  he- 
ritable, secluding  executors,  did  fall  to  the  heir,  and  could  not  be  assigned  up- 
on  deathbed  to  his  prejudice  ;  which  was  offered  to  be  proven  by  the  writer  and 
witnesses  inserted.  The  second  reason  was,  that  the  bond  charged  upon  being 
of  the  date  of  the  contract  of  marriage,  and  in  contemplation  thereof,  whereby 
the  lands  of  Balbougie  and  Luthrie,  which  fell  to  Euphemia  Dempster,  as  heir  to 
her  father  and  goodsire,  as  likewise,  Pitliver  having  right  to  the  sum  of  twenty 
thousand  pounds,  to  which  the  foresaid  Euphemia  would  be  liable,  as  heir  fore- 
said, it  was  agreed  that  the  said  Euphemia,  and  the  heirs  of  the  marriage^ 
should  have  the  undoubted  right  of  the  lands  of  Luthrie,  free  of  all  debts ;  and 
besides,  Pitliver  should  pay  in  tocher  the  sum  of  eighteen  thousand  merks,  for 
which  he  gave  his  bond :  and,  on  the  other  part,  the  said  David  was  to  dispone 
to  Pitliver  the  lands  of  Balbougie,  and  he,  and  his  father  Sir  David,  Were  obliged 
to  cause  the  said  Euphemia,  in  case  she  survived  the  husband,  and  the  heirs  of 
the  marriage,  at  their  majority,  to  ratify  the  disposition  of  Balbougie,  and  to  li- 
berate him  of  all  debts  that  could  affect  the  same  ;  and  the  said  David  being  now 
dead,  and  there  being  an  heir  of  the  marriage,  who  is  a  young  child.  Sir  David 
cannot  charge  for  payment  of  this  sum,  until  he  cause  serve  the  said  child  heir 
to  his  father,  and  cause  him  ratify  the  said  disposition,  the  sum  charged  for  be- 
ing the  price  of  the  lands  :  especially  seeing,  if  the  heir  of  the  marriage  should 
die  minor,  and  the  heirs  of  tailyie  to  the  son  should  succeed  to  David's  estate^ 
they  might  plead  that  they  were  not  liable  to  the  warrandice ;  and  no  relief  could 
be  bad  of  Sir  David,  who  is  a  naked  liferenter,  and  might  die  before  the  young 
child  could  attain  to  be  major. 

It  was  ANSWERED  to  the  first.  That  the  assignation  being  now  in  Sir  David's 
possession,  could  not  be  taken  away  as  an  undelivered  evident  but  by  his  oath 
or  writ :  and,  as  being  subscribed  on  deathbed,  it  could  not  be  quarrelled,  but 
by  the  heir  intenting  a  reduction  ;  which  can  never  be  done,  Sir  David  being 
served  his  tutor,  who  will  never  authorise  him ;  so  that  it  is  jus  tertii  to  the 
debtor  to  pay  to  Sir  David,  who  was  liable,  as  tutor,  to  count  to  the  pupil. 

The  Lords,  as  to  the  first  reason,  found.  That  the  subscribing  on  deathbed,  and 
not  delivering,  was  only  probable  by  Sir  David's  oath;  but  ordained  the  writer  and 
witnesses  should  be  present  when  he  deponed  upon  all  the  interrogatories  put  to 
him,  for  which  they  granted  diligence.  As  to  the  second  reason,  having  com- 
pared the  contract  of  marriage  and  bond,  and  finding  them  to  be  of  one  date, 
and  that  truly  it  was  granted  in  contemplation  of  the  lands  of  Balbougie  ;  as 
likewise,  finding  that  the  time  of  payment  in  the  bond  was  not  delayed  until 
the  disposition  should  be  ratified  by  the  heirs  of  the  marriage,  or  until  they  be 
majors,  or  served  heirs  ;  Therefore  they  decerned  the  said  sum  to  be  paid  to  Sir 
David,  in  case  it  were  not  proven  that  his  assignation  was  on  deathbed  :  but 
likewise  finding,  that  the  said  lands  might  be  liable  to  all  the  said  Euphemia's 
father's  debts,  and  goodsire's,  and  so  might  be  evicted  by  the  creditors ;  against 
which  he  could  have  no  relief,  for  the  reasons  foresaid,  but  against  the  liferenter ; 
They  ordained  that  Pitliver  should  condescend  upon  such  creditors  as  might  af^ 
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feet  the  lands  by  diligence ;  and  that  the  whole  sum  due  by  the  bond  chained 
upon  should  be  paid  to  those  creditors  at  the  sight  of  Rtiiver ;  whereby  the 
land  might  be  disburdened^  and  he  secured  in  the  rigl:^  thereof  from  all  super*- 
Tenient  dangers. 


l^T^.    November  €4.    Mr  William  Weir  against  Edward  Ruthvek.  • 

In  a  double  poinding,  raised  at  the  instance  of  the  Earl  of  Callender^  as 
ddbtor  by  bond  to  the  deceased  Earl  of  Bramford,  and  as  troubled  at  the  in«> 
stance  of  the  said  Edward  Ruthven  ;  as  likewise  at  the  instance  of  William  Weir, 
as  assignee  by  Patrick  Ker,  who  was  creditor  to  the  Earl  of  firamford,  by  bond 
granted  to  him  fm  five  thousand  merks ;  the  Lords  having  ordained  both  parties 
to  debate  their  interests  upon  the  bill  of  suspension^ — ^it  was  alleged  for  the  said 
Edward  Ruthven,  That  he  ought  to  be  preferred,  notwithstanding  of  any  de- 
creet recovered  against  him  at  Patrick  Ker's  instance,  for  payment,  and  an  ad- 
judication thereupon,  adjudging  the  sum  now  in  question,  and  an  arrestment  at 
his  instance,  against  the  Earl  of  Callender ;  because  he  not  being  aj^iarent  heir 
to  the  Earl  of  Bramford,  but  having  succeeded  to  his  estate  by  virtue  of  an  Act 
of  Parliament  in  anno  i672>  no  adjudication  couldJbe  led  against  him,  who  was 
a  singular  successor ;  neither  could  he  be  decerned  to  pay  ;  so  that  the  said  Ro- 
bert could  not  lead  an  adjudication  but  upon  the  renunciation  of  the  Lady  For- 
rester and  the  Lady  Fairmlie,  who  were  the  only  apparent  heirs  of  the  Earl  of 
Bramford ;  that  being  the  only  way  allowed  by  our  law  for  adjudging  any  estate 
that  stood  in  the  person  of  the  Earl  of  Bramford,  who  was  debtor  to  the  said 
Patrick*  . 

It  was  answered  and  alleged  for  the  said  Mi:  William  Weir,  as  assignee  by 
the  said  Patrick,  That  his  author  having  pursued,  by  an  ordinary  way,  the  fore- 
said apparent  heirs,  as  likewise  the  said  Edward  Ruthven,  for  payment  i  the  ap- 
parent heirs  having  renounced,  the  said  Patrick  was  ordained  to  insist  against 
rxlward  Ruthven  ;  who  did  defend  himself  upon  the  foresaid  Act  of  Parliament^ 
whereby  the  whoje  estate  was  settled  in  his  person  by  the  king  and  parliament ; 
and  accordingly  he  did  possess  the  land  estate,  and  was  declared  to  have  right 
to  all  debts  for  which  decreet  was  recovered  at  the  apparent  heir's  instuice,  as 
being  served  heir^  or  should  be  recovered  upon  depending  actions,  which  were 
ordained  to  be  followed  in  name  of  the  said  Edward :  whereupon  the  Lords 
did  then  sustain  action,  primo  loco  against  the  said  Edward ;  and  he  having 
proponed  an  allegeance  of  payment,  and  succumbed  in  the  probation,  decreet 
was  giveii  against  him  for  payment;  but  declaring  him  free  of  all  personal  exe- 
cution, but  only  to  take  effect  against  the  real  estate  of  the  Earl  of  Bramford ; 
and  thereupon  the  said   Patrick  having  adjudged  the  Earl  of  Calleiider'i 
debt,  he  had  taken  a  most  lawful  way  to  give  him  a  title  thereto ;  and  therep 
upon  having  arrested,  he  ought  to  be  preferred^  and  Mr  William  Weir,,  as  im 
Msignee. 
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It  was  RiruED,  That  the  decreet,  in  so  far  as  the  said  Edward  was  decerned 
to  make  paymentt  was  without  any  warrant,  and  surreptitiously  taken  out,  not 
being  personally  liable,  as  said  is ;  and  all  adjudications  being  only  against  the 
representatives  of  debtors  for  not-payment,  and  upon  their  renunciation,  as  the 
decreet  was  null,  so  the  adjudication  did  fall  in  consequentiam^  and  they  niustof 
new  pursue  the  apparent  heirs,  and  lead  an  adjudication  upon  their  renuncia- 
.  tion. 

It  was  DUPLiED,  That  the  decreet  against  Edward  Ruth ven,  being  in  for6 
tontradktorio^  was  opponed ;  which  could  not  be  taken  away  but  by  a  reduction : 
neither  could  he  have  any  title  to  pursue  the  same ;  seeing,  if  there  was  place  yet 
to  debate,  could  he  requarrel  this  adjudication  and  decreet ;  whereupon  it  lol- 
lowed,  there  being  no  other  legal  way  to  the  creditors  to  affect  Bramford's 
estate,  which  being  settled  in  the  person  of  Edward  Ruthven,  could  never  be 
taken  from  him  by  adjudication  from  the  apparent  heirs,  who  had  renounced, 
but  by  a  real  action  against  the  said  Edward ;  and,  as  he  could  never  defend  in 
a  declarator,  so  the  only  legal  way  was  to  adjudge  from  him. 

The  Lords  were  much  divided  in  their  opinion  as  to  this  dispute ;  But,  by 
the  plurality  of  votes,  it  was  carried  that  the  decreet  was  extracted,  without  any 
warrant  bearing  payment  against  the  said  Edward  ;  and  so  the  adjudication  led 
upon  that  ground  was  no  v^id  title ;  and,  therefore,  preferred  him  in  the  double 
poinding,  until  there  was  a  new  lawful  title  settled  in  the  person  of  the  said 
Patrick  :    Which  seems  hard  ;  there  being  a  decreet  in  for o^  never  questioned 
by  reduction,  and  the  said  Edward  being  decerned  to  make  payment  with  that 
quality,  that  it  should  be  a  ground  to  affeet  the  Earl  of  Br  An  ford's  real  estate  : 
as  likewise,  that  the  apparent  heirs  having  renounced,  and  the  Lords,  by  their 
former  decreet,  having  found.  That,  notwithstanding,  of  the  Act  of  Parliament,  . 
the  estate  settled  in  the  person  of  Edward  Ruthven  should  be  liable  to  all  Bram- 
ford's  creditors,  it  was  all  one  to  him,  whether  by  adjudication  or  declarator,  he 
had  a  tide  to  arrest  and  pursue  for  this  debt :  and  it  was  impossible,  by  an  ad-^ 
jtidication  from  the  apparent  heirs,  to  acquire  a  legal  title  ;  seeing  they  could 
never  be  served  heirs  to  that  estate;  and  the  said  Edward  being  justly  decern- 
ed  to  make  payment,  as  having  a  better  right  than  the  ^parent  heirs,  when 
they  were  served,  his  right  and  title  did  accresce  to  the  creditors,  who,  having 
oualified  his  payment,  by  restricting  all  execution  against  the  estate  of  Bram- 
rord,  wherewith  he  had  intromitted,  and  so,  in  effect,  constituted  himself  debtor, 
by  letting  a  decreet  go  against  him,  it  was  to  put  the  parties  to  intricate  troubles 
and  expenses  to  find  out  a  new  way  to  get  a  legal  title ;  adjudications  being  now 
allowed  by  Act  of  Parliament  against  estates,  and  not  upon  the  sole  renunciation 
•f  apparent  heirs..  Page  5^5. 


US1J6.    December  21.    Elizabeth  Walker  and  her  Husband  against  Andrkw 

Wal^b,  Bailie  of  Anstruther. 

Ik  a  suspension  of  a  decreet  of  transferring,  against  Andrew  Walker,  as  heir 
to  his  &ther,  who  was  obliged,  by  contract  of  marriage,  to  pay  the  surii  of  2000. 
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merks  to  the  said  Elizabeth,  and  some  other  children  of  a  second  marriage,  upon 
this  reason, — That  the  charger,  and  the  rest  of  the  children,  were  confirmed  exe- 
cutors to  their  father,  and  an  inventory  given  up  by  their  own  mother,  exceed- 
ing the  provisions  contained  in  the  contract ;  so  that,  intus  kabentt  and  the  debt 
being  moveable,  they  ought  to  relieve  the  heir,  if  he  should  pay  the  same. 

It  was  ANSWERED,  That  the  pursuer,  and  the  rest  of  the  children  of  that  mar- 
riage, being  but  very  young,  and  some  of  them  infants,  the  mother's  confirma- 
tion, who  was  not  their  tutor,  nor  had  any  authority,  could  never  prejudge 
them  ;  unless  they  had  homologated  the  same,  by  receiving  by  count  and 
payment  from  their  mother  of  her  intromission :  whereas  they  were  so  far 
from  taking  that  course,  that  they  did  pursue  a  transferring  against  the  sus- 
pender, and  obtained  decreet  so  soon  as  they  came  to  years. 

The  Lords  did  find  the  letters  orderly  proceeded,  notwithstanding  of  the  rea^ 
son  of  suspension  ;  and  that  the  mother,  not  being  tutrix,  her  deed  could  not 
prejudge  the  infants ;  unless  she  had  satisfied  them  out  of  her  intromission,  or 
that  they  had  homologated  her  confirmation  :  but  found  it  just  that  the  exe* 
cutors  should  purge  all  intromission,  and  assign  the  suspender,  as  heir  to  his  fa- 
ther, to  pursue  his  intromitters  with  his  goods,  for  his  relief. 

Page  622. 


1676.    December  22.    Dame  Jean  Lessly  and  her  Children  against  Sir  John 

Lessly  of  Newtoun. 

Sir  John  Lessly,  being  party-contractor  in  his  sister's  contract  of  marriage 
with  Sir  Andrew  Dick,  and  at  whose  instance  diligence  might  be  done  for  the 
provision  of  his  sister  in  liferent,,  and  the  heirs  of  the  marriage  in  fee,  for  eighty- 
five  thousand  merks, — being  pursued  for  not  doing  of  diligence  against  Sir  Wil- 
liam and  Sir  Andrew  Dick,  lor  securing  the  said  provision,  but  only  by  using 
horning  in  the  year  1652,  which  was  never  registered  until  after  they  had  dis- 

Eoned  their  estate  in  favours  of  their  creditors ;  as  likewise,  the  said  Sir  John, 
aving  gotten  a  right  from  the  said  Sir  Andrew  to  several  debts,  for  his  sister 
and  her  children,  their  security,  he  did  grant  back-bond,  whereby  he  became 
obliged  to  use  his  utmost  diligence,  or  lend  his  name  whensoever  he  should  be 
required,  or  to  denude  himself  to  any  trustee  for  doing  thereof;  Sir  John  having 
intented  process,  that  he  might  be  declared  free  of  all  these  obligements  to  do 
diligence,  and  of  denuding  himself,  he  being  willing  to  do  the  same  to  whatso- 
ever person  they  shall  condescend  upon. 

It  being  alleged  for  the  said  Dame  Jean  and  her  children.  That  he  had 
omitted  to  do  exact  diligence,  being  a  trustee  for  his  own  sister  and  her  chil- 
dren,— ^the  Lords,  by  their  interlocutor,  28th  June  I676,  before  answer,  did  or- 
dain that  the  Lady  and  her  children  should  give  in  a  particular  condescendence 
of  omissions  and  commissions  ;  and  it  being  referred  to  Sir  John's  oath  that  he 
had  the  whole  instructions,  viz.  the  contract  of  marriage,  and  the  grounds  of  the 
debt  assigned,  and  that  he  was  required  to  make  use  thereof,  and  do  diligence, 
he  having  deponed  negative. 
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Thereafter  there  was  a  condescendence  given  in  of  omissions,  bearing,  That 
he  had  executed  letters  of  horning  against  Sir  William  and  Sir  Andrew,  upon 
the  contract,  but  had  never  registered  the  same,  nor  used  inhibition  or  compris- 
ing against  Sir  Andrew  or  Sir  William,  to  afiect  their  estates,  before  they  were 
detiuded  in  favours  of  their  creditors. 

It  was  ANSWERED  for  Sir  John,  That  the  condescendence  could  not  be  respected 
to  make  him  liable  ;  because  the  contract  of  marriage  being  by  his  deceased  fa- 
ther and  him,  it  was  only  declared  that  diligence  might  be  done  in  his  name ;  but 
he  was  not  particularly  obliged  to  do  the  same ;  and,  for  the  back-bond,  he  had 
never  contravened  the  same ;  seeing  Sir  Andrew,  albeit  he  had  granted  an  assigna- 
tion and  disposition,  yet  he  did  still  retain  the  whole  grounds  and  evidents  where- 
upon he  could  pursue  ;  and  having  most  fraudulently  keeped  up  the  same,  un- 
til he  heard  his  father  had  disponed  his  estate,  it  were  against  all  law  and  con- 
science to  make  him  liable  to  more  than  his  own  estate  would  amount  to :  and, 
for  the  not  registration  of  the  horning  used  in  his  name,  it  could  not  militate 
against  him  as  any  omission,  seeing  they  were  raised  and  executed  by  Sir  An- 
drew himself  without  his  knowledge  ;  and  the  omission  of  registration  can  only 
be  imputed  unto  him. 

The  Lords  did  consider  the  contract  of  marriage  ;  and  found.  That  Sir  John 
being  only  a  party-contractor  with  his  father,  who  was  then  an  old  man,  and 
that  it  did  only  bear,  that  it  should  be  leisome  to  do  diligence  in  his  name  against 
Sir  William  and  Sir  Andrew  Dick  ;  that  these  words  were  no  particular  oblige- 
ment  for  doing  diligence,  unless  he  had  been  required,  and  he  refused  the  same ; 
for,  if  it  were  otherwise  interpreted  or  extended,  it  might  bar  the  door  to  all 
friends  and  relations  to  be  party-contractors,  and  to  lend  their  name  to  be  made 
use  of,  the  fulfilling  of  the  contract  being  particularly  upon  Sir  Andrew,  tjbe  hus- 
band, and  who  was  obliged  to  see  the  same  performed  oy  the  father,  and  whose  con- 
dition  he  did  only  know  as  being  the  only  person  intrusted  therewith,  and  did 
transact  with  his  whole  creditors.  As  to  the  back-bond  and  letters  of  horning, 
they  found.  That  Sir  John,  never  being  required,  nor  instnictions  ofiered  or  de- 
livered to  him,  nor  the  horning  executed  or  raised  by  his  warrant  or  knowledge, 
that  it  did  not  oblige  him  for  contravention  ;  and,  therefore,  decerned  that  he 
should  subscribe  a  blank  factory  and  commission  to  such  a  fit  person  as  Sir  An- 
drew should  name  for  doing  diligence  upon  his  charges.  Sir  John  himself  being 
in  lecto  cegritudinis^  and  by  aU  appearance  irrecoverable. 


1677.    January  19*     The  Laird  of  Kinkeir  against  John  and  William 

Paties,  his  Shepherds. 

In  an  action  at  Kinneir's  instance,  against  his  shepherds,  for  the  price  of  100 
lambs,  upon  this  ground.  That  he  desired  the  shepherds  to  separate  the  lambs 
from  the  rest  of  the  sheep  and  ewes,  who  were  all  bleating  and  crying,  which 
was  a  clear  presumption  that  they  were  not  the  natural  lambs  of  his  ewes ;  but, 
instead  of  doing  thereof,  he  drove  in  the  lambs  to  a  house,  where  he  did  cut 
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many  o£  them  ;  and  then  did  bring  and  made  oBtt  of  them,  which  he  was  not 
bound  to  accept  of  :-r- 

It  was  ALLEGED  for  the  shepherds,  That  they  did  refer  to  the  pursuer's  oath 
that  thej  did  make  offer  of  his  own  lambs,  and  so  were  no  farther  liable^ 

It  was  REPLIED,  That  he  could  not  be  obliged  to  depone,  it  being  a  matter 
which  did  not  consist  in  his  knowledge ;  and  it  being  an  ordinary  trick  in  shep 
herds  to  change  their  master's  good  lambs  for  worse,  the  presumption  in  law  did 
militate  against  them,  who  refused  a  natural  trial. 

The  Lords  did  sustain  the  libel  to  find  the  shepherds  liable  for  the  true  price 
of  the  lambs,  which  his  neighbours  got  for  that  same  gang  and  quality  j  and 
found.  That  the  presumption  against  the  shepherds,  in  refusing  to  separate,  did 
prove  against  them,  and  did  free  the  master  to  give  bis  oath  upon  what  he  could 
not  know,  Pixge  619. 


I&77.    January  23.    John  Hay  of  Mountcastlb  against  Ladt  Lucia  Hamil- 
ton and  the  Creditors  of  Mountcastle. 

In  a  reduction  of  a  bond  of  4500  merks,  granted  by  Greorge  Hay  of  Mount- 
castle, and  John  his  son,  as  cautioner  to  the  Earl  of  Aber9orn,  and  assigned  to  the 
Lady  Lucia,  and  of  a  decreet  of  suspension  following  thereupon,  in  anno  166^ 
by  the  English  Judges ;  whereby,  they  finding  that  the  bond  was  conditional, 
upon  the  procuring  an  infeflment  from  the  King,  as  superior  of  the  lands  bought 
from  Mountcastle,  \?hich  were  held  formerly  of  Duke  Hamilton  ;  which  being 

fxctum  mprestabikf  they  did  deduce  2000  merks  of  the  sums  due,  and  decerned 
for  the  superpkis.  The  reason  of  the  reduction  wasy  that  the  decreet  was  mart 
unjustly  given  ;  because,  albeit  there  was  a  charter  offered  by  the  Protector  dur« 
ing  the  late  usurpation,  yet,  before  the  decreet,  the  Duke  and  Duchess  of 
Hamilton  being  restored,  who  refused  to  resign  the  superiority,  and  as  yet  doth 
refuse,  the  bond  was  null,  as  being  causa  data  causa  non  secuta  ;  and  therefore 
the  decreet,  finding  the  letters  orderly  proceeded,  was  most  unjust,  and  the 

.  Lady  Lucia  ought  to  count  for  the  whole  rents  intromttted  with,  by  virtue  of 
the  comprising  following  upon  that  decreet. 

In  this  process  compearance  was  made  for  the  creditors  of*  Mountcastle, 
whose  rigtits  she  had  reduced  upon '  an  inhibition  served  against  him,  or  any 
other  who  had  given  her  bond  or  security,  and  so  were  forced  to  agree  with 
her,  and  pay  her  what  was  contained  in  her  decreet ;  for  which  she,  having  as- 
signed her  comprising  to  Mr  Archibald  Fleeming,  who  did  dispone  the  same 
to  the  creditors,  and  which  disposition  M6untcastle  had  ratified ;  and  so  it  was 
ALLEGED  for  the  Lady  and  the  Creditors,  That  the  reason  of  the  reduction  was 
noways  relevant ;  1^/.  Because  the  decreet  of  the  English  Judges  was  not  only 
never  recovered  debito  tempore  ;  but  likewise  was  in  itself  most  just,  and  could 
never  be  reduced  ;  because  the  bond  granted  by  Mountcastle,  being  for  a  part 
of  the  price  of  the  lands  sold,  albeit  it  did  bear  that  condition  to  obtain  a  restg* 
nation  from  Duke  Hamilton,  to  be  holden  of  the  King,  and  that  the  Duke» 
during  the  usurpation,  and  since  the  King's  restoration^  doth  altogether  refiiae 


1677!  GOSFORD.  777 

r-4ocojacti  hnprestabHis  succedit  damnum  et  interesse  ;  and  the  sum  deduced  be- 
ing more  than  a  year's  duty,  which  the  superior  could  only  craveif  he  had  been 
charged  upon  a  conpiprising,  which  did  supply  the  condition. 

It  was  ANSWERED  lor  the  creditors ;  1^/.  Because  all  their  bonds  and  securities 
being  reduced  by  a  decreet  of  the  Lords,  es  capite  inhibitionh  ;  they  were  forced 
to  agree  with  the  Lady,  and  pay  her  the  whole  sums  that  were  due  to  her ; 
whereupon,  having  gotten  a  right  ratified  by  the  pursuer,  he  could  never  quarrel 
their  rights.  2(/.  The  pursuer  had  concurred  with  Lady  Lucia  Hamilton  to  re- 
duce their  rights,  and  had  consulted  her  advocates  and  clerks^  and  so  was  in 
pessimajide. 

It  was  REPLIED  te  the^rtf/.  That  the  ratification  made,  by  the  pursuer,  of  the 
creditors'  rights  could  not  prejudge  the  reduction  ;  because,  when  he  subscribed 
the  same,  he  was  lying  prisoner  in  the  tolbooth,  and  had  been  prisoner  for  the 
fpace  of  a  whole  year  and  more,  during  the  time  of  the  surcease  of  all  justice 
and  government,  before  the  King's  restoration,  when  there  was  no  remedy,  by 
a  suspension  or  act,  to  be  set  at  liberty.  And,  as  to  the  second^  it  was  denied  that 
ever  he  did  concur  with  the  Lady  to  reduce  the  creditor's  rights. 

The  Lords,  having  considered  this  case,  and  finding  Lady  Lucia's  comprising 
to  be  long  since  expired,  and  so  would  take  away  the  right  to  the  whole  estate, 
did  sustain  the  reduction  ;  but  so  that  the  comprising  should  be  effectual  for  the 
true  sums  due  her  by  the  decreet,  and  to  the  creditors  who  had  gotten  a  right, 
notwithstanding  of  the  ratification  of  the  creditors'  right,  so  that  Mountcastle 
might  redeem  upon  payment  thereof:  but  likewise,  they  found.  That  it  was  re- 
levant for  them  to  prove  that  Mountcastle  did  concur  with  the  Lady  to  re^ 
duce  their  rights,  by  informing  and  agenting ;  which  being  proven,  that  their 
right  should  stand  as  to  the  whole  sums  due  to  them,  until  they  were  redeemed. 
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1677*    January  93.    Sir  Alexander  Bruce  of  Broomhall  against  John 

MuiR,*and  Isobell  Boswall,  his  Spbuse. 

In  a  multiplepoinding,  raised  at  the  instance  of  the  creditors  of  Munquhannie, 
against  the  said  Sir  Alexander  and  John  Muir ;  who  were  competitors  as  to  the 
preference  of  the  fourth  part  of  the  sum  of  9000  merks,  upon  a  contract,  where- 
Dv  Craigtoun,  for  the  said  sum,  did  grant  an  heritable  right  of  an  annnualrent 
eneiring  to  the  said  principal,  out  of  the  lands  of  Munquhannie ;  and  whereby 
he  was  obliged  to  infeft  David  Wemyss  in  liferent,  for  all  the  days  of  his  life- 
time, and,  after  his  decease,  Elizabeth  Wemyss,  his  daughter,  spouse  to  John 
Boswall,  in  liferent ;  and  Mause,  Janet,  Margaret,  and  Geills  Boswalls,  in  fee  ; 
heritably,  and  equally  amongst  them,  and  their  heirs  lawfully  to  be  gotten  of 
their  bodies ;  which  failyieing,  the  heirs  to  be  gotten  of  the  said  Elizabeth 
Wemyss ;  which  failyieing,  to  return  to  the  said  David  Wemyss,  his  nearest  and 
lawful  heirs  whatsoever :  Two  of  the  said  sisters,  viz.  Mause  and  Geills,  hav- 
ing died  without  heirs  of  their  body,  after  the  said  infeftment ;  and  the  other 
two  sisters  having  children,  and  thereafter  the  said  Elizabeth  having  daughters, 
whereof  one  was  married  to  John  Muir ;  did  crave  to  be  preferred  to  Broomhall. 
as  to  the  fourth  part  of  the  said  principal  sum,  by  a  right  from  Elizabeth 
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Wemysiii  th«  mother,  m  sirceeedltig'  {berato  by  th^  iSiMh  tf  two  of  the  dkngb- 
ters,  i«>.  Maude  and  Geillsy  who  (Sed  widkmt  beift  at  their  own  body.  There 
was  also  compearance  made  for  $ir  Ale^fi^r  Bruce^  a?  IrayiDg  right  from  Ro- 
bert Geddie^  son  to  the  deci^ased  MargaiSet  Boswall ;  who  was  served  heir  of 
provjsion  to  the  deceased  (Qeilts  and  Manse,  and  kifeft  in  the  fourth  part  of  the 
s&id  siimsr  which  belonged  io  the  two  deceased  sisters,  who,  by  the  contract, 
were  two  of  the  four  sisters  who  were  infeft  in  the  fee  by  the  father;  and 
craved  to  be  preferred  upoA  this-  groiifvd,— -Tbst  the  two  deceased  sisters  being 
itifeft  in'  fee,  and  in  the  anntralrent  foresaid,  and  their  mother  being  only  a  life- 
renter,  and  his  author,  Robert  Geddie,  being  retoured  heir  and  infeft,  none 
could  grant  arenondation  of  the  said  annualrent  to  the  creditors,  who  had  right 
to  the  reversion,  but  a  persofi  infeft ;  whereas  the  mother,  Elizabeth  Wemyss, 
wad  never  infeft ;  and,  by  the  contract,  had  only  right  to  a  liferent,  never  bemg 
provided  to  the  fee,  to  which  he  coald  on)f  pretend  by  a  snbdtitutfon  and  de-* 
clarator. 

Il  was  Rfii*i,n5D  for  John  Muir,  'Jhaf^  albeit  the  mother  was  only  fiferenter, 
by  the  contract  and  infeftment,  and  the  four  daughters  fiars,  yet  it  was  express- 
ly provided,  that,  failyieing  of  heir^  of  their  body,  the  fee  fi^onld  belong  to  the 
mother  and  the  heirs  oi  her  body ;  and  so,  two  of  the  sttsters  dying  without 
heir^,  she  had  right,  by  substitution,  to  their  full  paMs ;  and  Broomhatt  conid 
crave  no  right  to  a  fourth  part,  by  right  from  Robert  Geddie,  as  son  to  Mar- 
garet« 

The  Lords  did  find.  That  the  creditors  having  used  an  order  of  redemption, 
Broomhall,  as  having  right  from  a  person  infeft,  could  only  grant  a  reminaation 
to  purge  the  lands  of  the  annnalr^t ;  but  (fid  not  decide  as  to  that  qtiestion,*~If 
two  of  the  sisters,  dying  without  heir*  of  their  bfody,  the  mother,  or  any  having 
right  from  her,  taking  a  legal  course,  and  being  infeft,  could  have  ri^ht ;  but 
reserved  to  them,  after  they  should  establish^  a  hiwful  title  in  their  persons^  to 
pursue  for  that  sum  Robert  Geddie,  or  those  having  right  from  them. 
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1677.  January  26.  Doctor  HaltburtoiTj  Margaret  Nevoy,  and  other 
Creditors  of  the  deceased  Lord  Coujper,  against  The  Lord  and  Master 
of  Balmerrinoch. 

In  the  forementioned  action,  at  the  instance  of  the  creditors  of  the  Lord 
Couper,  against  the  Lord  Balmerrinoch  ;  notwithstanding  the  Lords  had  found, 
by  their  interlocutor,  that  the  Lord  Balmerrinoch,  being  apparent  heir,  and  hav- 
ing  apprised  for  his  own  debt  the  Lord  Couper's  estate,  by  himself  or  others, 
to  his  nehoof  J  and  having  ratified  the  Lady  Couper's  additional  j<rinture  fot  an 
onerous  cause,  and  thereby  had  possessed  the  whole  land ;  it  was  sufficient,  in 
law,  to  infer  a  passive  tide,  to  make  him  liable  to  the  Lord  Couper's  true  credi- 
tors :  Yet,  being  allowed  to  be  farther  heard,  be  did  allege.  That  the  Ladv's 
possession  could  never  be  a  sufficient  ground  to  infer  that  passive  title ;  oe- 
cause  the  creditors  never  having  intented  a  removing,  or  an  action  for  maills 
and  duties }  the  Lady  did  only  possess  suo  periculo,  and  might  be  pursued,  not 
having  ascribed  her  posseteiort  to  any  right  flowing  from  the  apparent  heir,  it 


le??.  GOSfORD.  77© 

eoM  infer  no  pasBiTe  title  against  hitn  ;  whidi  the  law  never  extends  but  to' 
dear  deeds,  asna  not  to  presumptions,  as  being  most  unfavourable  :  whereas,  if 
the  creditors  had  pursued  any  po^ssory  judgment,  then,  undoubtedly,  they 
would  have  obtained  to  the  possession ;  and,  if  the  Lady  had  defended  upon  his 
•right  of  apprising,  they  might  have  reduged  the  s^mie. 

It  was  AKSwsRED  foT  the  creditors,  That  the  Lady,  having  entered  to  tbe  pos- 
aession  by  that  only  right  she  hadi  from  the  Lord  Couper,  which  was  reduced  eof 
Cd^te  lectin  and  likewise  at  the  creditors'  instance  €<r  capite  mfiibitianis,  her  pos- 
Mssion  <Might  to  be  ascribed  to  the  Lord  Balmerrinoch  his  right ;  which  flowing 
from  hifB,  being  apparent  heir,  and  that  for  a  most  onerous  cause,  the  law  does 
always  interpret  the  possession  of  any  having  right  from  apparent  heirs  to  be 
tiieirs,  seeing  it  cannot  be  ascribed  to  any  other  right :  and  the  creditors  Vrere 
not  obliged  to  pursue  a  possessoir  judgment,  seeing  they  would  have  been  ae- 
ckided  until  they  bad  reduced  Balmerrinoch's  apprising ;  and,  if  this  were  allow- 
ed, it  would  open  a  door  to  prejudice  all  lawful  creditors. 

The  Lords  did  repel  the  allegeance,  and  adhered  to  their  former  interlocutor ; 
upon  that  ground  oi  law, — That  where  tbe  title  whereby  any  person  entCTs  to  the 
possession  is  reduced,  they,  having  another  title,  must  of  necessity  ascribe  the 
continuanoe  of  their  possession,  after  reduction,  to  the  supervenient  title :  as 
likewise,  whoever  grants  a  title  of  possession  to  another,  their  possession  is  bis, 
and  makes  hira  liable  as  tf  he  had  possessed  himself:  so  that  tne  creditors,  bav- 
flDg  an  undoubted  ground  in  law  to  make  the  apparent  heir  liable  to  their  debts, 
aa  successor  titulo  kurativo,  they  needed  not  pursue  a  possessory  judgment 
-against  any  having  right  from  him  ;  whicb  were  indeed  to  give  great  advantages 
to  contrivances,  tiiereby  to  enjoy  an  opulent  estate .  and  not  to  be  liable  to  the 
debts. 
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1677-    Jtmnary  ^.    Alexander  Levingston  against  The  Earl  of  Newburgh. 

Alexander  Levingston,  having  obtained  a  precept  from  the  deceased  Earl  of 
Newburgh,  for  the  payment  of  £30  sterlit^  yearly  out  of  his  pay,  as  ^captain  of 
the  King's  Guard  ;  which  sum  was  ordered  to  be  paid  by  John  Will,  his  Quarter- 
master,—did  pursue  the  Earl  of  Newburgh,  as  representing  his  father,  lor  pay- 
ment of  the  yeariy  annuities  resting  before  his  decease,  extending  to  ;3000 
merks. 

It  was  ALLEGED,  That  the  precept  could  not  be  sustained  ;  because  it  wanted 
both  the  writer's  name,  and  no  witnesses  were  inserted  ;  and,  the  body  not  hewg 
bolograph,  it  was  null  by  our  law.  2d.  It  could  not  be  obligatory ;  because  it 
was  never  a  delivered  evident  to  the  pursuer  ;  but,  being  in  the  hands  of  the 
Earrl  of  Newbm'gh's  servant,  was  recovered,  by  an  incident  diligence,  at  the  in- 
stance of  Balmagies,  for  instructing  a  reason  of  compensation  against  Sir  John 
Strachan,  who  had  charged  him,  as  cautioner  for  the  Earl  of  Newburgh,  Sir 
.  John  being  a  trustee  himself. 

It  was  REPLrE»  to  thej?r5/,  That  the  subscription  being  true,  and  not  denied^ 
and  granted  by  Newburgh  when  he  ^as  captain  of  the  King^s  Guard,  and  at- 
tending  that  office  here^  and  drawn  upon  his  own  quarter-master,  who  received 
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'  his  pay,  and  being  granted  in  favour  of  the  pursuer,  vho  was  then  a  gentleman 
of  the  guard,  and  that  for  the  entertaining  of  his  mother,  who  was  aunt  to  the 
Earl,  the  precept,  being  a  military  act,  is  privileged  in  law ;  and  falls  not  within 
the  Act  of  Parliament  requiring  solemnities  in  writs  and  obligations  ;  the  laws 
of  all  nations  freeing  soldiers  therefrom :  and  if  betwixt  merchants,  bills  of  ex- 
change and  precepts  for  payment  are  binding  without  these  solemnities  ;  and 
count-books  being  subscribed,  multo  magis  ought  the  precepts  of  commanders  to 
their  own  soldiers  to  be  sustained.  It  was  replied  to  the  second^  That  the  pre- 
cept was  now  in  the  pursuer's  possession,  and  could  not  be  taken  away  but  by 
his  oath,  albeit  it  were  not ;  yet,  being  a  delivered  evident,  by  Newburgh,  to 
one  who  had  a  trust  from  the  pursuer,  as  well  as  Newburgh,  and  it  being  re- 
covered by  an  incident  diligence,  and  thereupon  a  decreet  in  foro  founded 
against  this  same  Earl,  he  cannot  now, be  heard  to  question  the  same. 

The  Lords  did  seriously  consider  the  first  point,  if  the  precept  was  obligatory^ 
neither  being  holograph,  nor  having  writer  and  witnesses,  neither  being  sub- 
scribed when  the  Earl  was  in  procinctu^  or  on  a  march  to  a  present  occasion  to 
fight ;  in  which  case  the  law  of  nations  gives  them  liberty  to  make  testaments, 
or  subscribe  other  writs,  and  sustains  them  without  the  ordinary  solemnities  re- 
quired in  law ;  but  otherwise  they  have  not  that  privilege :  And,  therefore, 
tney  found  it  necessary,  that  the  pursuer  should  instruct  die  verity  thereof,  by 
proving  that  sometimes  payment  was  made ;  or  that  the  precept  was  made  use  of 
for  instructing  accounts  given  up  by  the  quarter-master ;  or  some  other  pregnant 
presumption  ;  without  which  they  thought  it  hard  to  sustain  the  same  as  a  valid 
and  a  lawful  deed.  And,  as  to  the  second^  they  found.  That,  it  being  in  the  pur- 
wer's  possession,  to  whom  it  was  granted,  and  made  use  of  in  judgment  against 
the  same  defender,  that  it  could  not  be  taken  away  but  scripto  veljuramento. 
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1677.    February  6.    Thomas,  Johk,  and  Susanna  Marshalls,  against  Wil- 

LiAM  Milne. 

•  In  an  action  pursued  at  the  said  Marshalls'  instance,  for  payment-making  to 
the  said  Thomas  and  Susanna  Marshalls  of  the  two  part  of  the  whole  lands 
which  belonged  to  their  father,  Thomas  Marshall,  upon  this  ground,— That  their 
father,  by  an  assignation,  did  dispone  his  whole  lands  in  favour  of  Beatrix  Bell^ 
their  mother,  and  the  said  two  children,  to  be  equally  divided  amongst  them  } 
which  sums  were  to  be  uplifted  and  employed  accordingly  by  the  said  Beatrix, 
with  consent  of  the  said  William  Milne,  and  John  Marshall,  their  uncle;  not- 
withstanding whereof,  the  said  William  Milne  did  take  a  translation  from  the 
mother  to  the  whole  debts  and  bonds,  as  solely  belonging  to  her ;  and,  by  virtue 
thereof,  did  intromit  with  several  sums,  and  might  have  intromitted  with  the 
whole,  the  debtors  being  at  the  time  responsible ;  but,  notwithstanding,  he  hav* 
ing  kept  up  the  bonds,  and  never  having  pursued  but  for  so  much  as  would  sa^ 
tisfy  his  own  debt  due  by  the  mother,  nor  never  having  offered  to  make  a  retro^ 
cession,  it  was  concluded  that  he  ought  to  be  liable  ea:  capitejraudis  et  doU,  as 
being  nominated  a  trustee  for  the  children,  and  without  whose  consent  nothing 
could  be  done  in  law. 
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It  was  ALLEGED  fof  the  defender,  That  he  bein^  neither  nominated  a  tutor 
nor  factor  for  the  bairns,  he  was  not  bound  to  act  for  them ;  nor  could  be  liable 
in  law  for  omissions,  which  is  the  only  ground  of  law  whereupon  tutors,  cura- 
tors, or  factors  were  liable  for  not  doing  diligence ;  whereas  he,  being  a  cre- 
ditor to  the  mother,  was  in  bona  fide  to  take  a  translation  for  a  just  and  one- 
rous cause ;  and  was  only  obliged  to  pursue  for  recovery  of  so  much  as  would 
pay  his  own  debt ;  and,  never  having  been  required  to  make  a  retrocession,  was 
not  liable  for  the  superplus. 

The  Lords,  having  seriously  considered  this  case»  as  being  singular,  the  de- 
fender neither  being  tutor  nor  factor ;  and,  on  the  other  part,  that,  by  his  own 
translation  to  the  assignation,  he  was  nominated  a  consenter  for  the  use  of  the 
bairns,  as  well  as  the  mother ;  so  that,  without  his  consent,  nothing  could  be 
done,  which  did  imply  a  clear  trust;  and  that  he  having  intromitted  with  the  whole 
bonds,  did  thereby  satisfy^  his  own  debt ;  and  did  never  offer  to  the  children, 
nor  their  uncle,  wno  was  joined  with  him,  to  make  a  retrocession,  or  to  concur 
against  the  debtors ; — therefore  they  did  decern  the  defender  liable:  albeit  he  was 
neither  tutor  nor  factor ;  but  that  the  trust  being  known  to  himself,  and  he 
being  master  of  the  whole  bonds,  was  liable  for  their  damage,  in'  suffering  the 
debtors  to  become  irresponsible ;  the  case  of  minors  being  most  favourable,  who 
cannot  deal  for  themselves,  and  their  defunct  father  having  relied  upon  the  de- 
fender, his  care  and  diligence. 

Fage  632. 


1677*    February  8.    The  Lord  Stranraer  against  Sir  Robert  Gordon  of 

EUBO. 

The  Lord  Stranraer  having  pursued  Sir  Robert  Gordon  of  Eubo,  as  one  of 
the  three  commissioners  for  managing  his  estate,  for  making  full  count  thereof, 
according  to  the  rental, — it  was  alleged,  That  the  commission  was  never  de- 
livered to  him,  nor  was  he  required  to  meet  with  the  other  two }  and  all  that  he 
ever  did  being  but  as  a  friend,  to  assist  the  chamberlains,  and  sometimes  to  uplift 
money  for  my  Lord's  use,  which  he  had  so  employed,  he  could  not  be  farther 
liable  but  for  his  actual  intromission. 

It  was  REPLIED,  That,  by  the  defender**  own  missive  letters,  he  declared  that 
he  was  acquainted  with  the  commission,  and  that  he  was  willing  to  ser\'e  my 
Lord  J  and,  having  formerly  intromitted  before  the  commission,  and  managed 
the  whole  estate,  he  ought  to  be  liable,  not  only  for  his  intromission,  but  for  di- 
ligence against  the  tenants  j  especially  the  commission  being  registrated. 

The  Lords,  having  considered  the  commission,  that  it  did  not  bear  any  sa- 
laiy  or  allowance  for  pains  ;  and  it  not  being  proven  that  he  did  accept  thereof, 
being  required,  with  other  two  who  were  ioint  with  him ;  the^  did  assoilyie  from 
doing  diligence,  and  found  him  only  liable  for  actual  intromission. 
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1677.    February  9.    John  Callender  against  David  Colyier. 
In  a  suspension,  raised  at  John  Callender's  instance,  who  was  charged  at  the 
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instance  of  Colyier ;  for  paymeot  of  a  hundred  merks,  contained  in  a  bond  sub- 
Bcribed  by  hini»  as  cautioner  for  John  Sdikirk  ;  upon  this  reaaoin«— That  the  bond 
was  innovated^  in  so  far  as  Selkirk,  the  principal,  Iiad  granted  a  osw  bond  to 
the  charger  for  two  hundred  and  ££ty  merks  ;  which  must  be  presomed  to  have 
been  granted,  not  only  for  the  first  bond,  but  lor  the  sum  of  a  hundred  ponnda 
added  thereto ;  otherwise  it  had  mentioned  that  it  was  in  corroboration  as  to 
the  first  bend.  Likeas,  upon  the  back  of  the  second  bood»  ihere  is  m  declanbt 
tion,  that  it  is  in  place  of  the  first  bond,  and  for  a  new  secisrity;  and  tfiere 
being  no  reservation  of  the  first  bond,  the  law  presumes  dtat  it  must  be  in 
place  thereof;  because  a  greater  sum  ei  inter  easdem  personas^ 

It  was  ANSWERED  for  the  charger,  That  the  bond  ckuged  upon  was  oppooed ; 
which  bearing  no  mention  of  the  first  bond,  or  that  the  same  ^was  retired  or  dis- 
charged, the  law  presumes  that  the  posterior  is  no  innovatioQ^  and  cannot  ex* 
ttngui^  the  old;  which,  by  our  practick,  is  never  sustained,  but  wiiere  itis  m 
termims  directu,  as  was  found  by  two  several  practioks  ia  I>urie,— -<Me  in  am» 
1623,  betwixt  Stewart  and  Fleming ;  and  aootber  i»  ibbm  16^  in  the  esse  of 
Wishart*s  heirs. 

The  Lords  did  find  the  letters  orderly  proceeded,  and  jpefosed  to  sustain  the 
innovation^  unless  it  wetre  proven  scripto  veljwnametao^ 


1GT7.    February  IS.     Eufhek  Auchterlonie,  John  and  Hemdrt  Aikmaks,. 

against  Ma  William  Aikman. 

Ih  a  suspension  and  reduction,  at  the  instance  of  Mr  William  Aikman,  who 
was  charged  at  the  instance  of  Euphen  Auchterlonie,  his  mother-in-law,  and 
John  and  Hendry  Aikmans,  her  children  of  a  second  marriage;  upon  a  ratifca- 
tion^  granted  by  him,  of  his  father's  second  contract  i  whereby  be  was  obl^ed^ 
as  apparent  heir  of  the  first  marriage^  to  infeft  the  mother  in  liferent  and  the 
two  sons  in  fee,  conform  to  the  provisions  grsuited  by  his  father ;  fupon  this  rea- 
son,— tixBt  the  ratification  and  obligement  were  <:onditiooal ;  and  iwtiAtu  xsS  a 
marriage  to  be  solemnized  betwixt  the  suspender  aM»d  Mary  Hepburn,  by  whom 
he  should  have  gotten,  in  tocher,  the  sum  of  nine  thousand  werks  ;  and  tbe  n^ 
tification  doth  bear  this  express  condition.  That  in  ca»e  the  marrisige  shall  not 
take  effect,  and  not  be  solemnized  and  completed,  in  that'case  die  .ratificatioa 
should  be  null ;  but  so  it  is,  that  the  marriage  did  dissolvie  by  the  death  of  hj& 
said  spouse,  within  year  and  day,  without  any  children  of  the  marriage.:  and  so 
he  being  prejudged  of  his  tocher,  in  contemplation  whereof  he  ^dki  grant  tiiia 
ratification,  which  ought  to  be  reduced,  and  declaned  void  and  null* 

It  was  ANSWERED  for  the  cliarger,  That  the  condition  being,  in  ^case  the  imuv 
riage  should  not  take  effect, — it  being  solemnized  and  compleftecl,  that  these  words 
could  import  no  more  than  if  they  had  never  been  married,  or  the  ioacmwgt 
consummated ;  whereas  the  suspender,  and  his  then  apparent  spouse,  were  not 
only  married,  but  did  live  together  in  family  many  months  thereafter  j  and  so^ 
upon  that  reason,  which  never  existed,  the  ratification  cannot  be  declared  null. 
Likeas,  the  ratification  hath  other  onerous  causes  besides  that  of  his  future  mar- 
riage ;  being  in  contemplation  of  a  disposition  made  by  bis  fiiti^er^  of  his  wfatfle 
estate,  with  the  burden  of  his  debts. 

llie  Lords  did  seriously  consider  this  as  a  leading  caaej;  iand  founds  33iat  these 
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wordf»  **  shmUnot  take  ^fsct^^  could  oidj  be  in  reference  to  a  considerable  tocher 
then  contracted ;  that  be^  being  deprived  thereof  bj  the  dissolution  of  the  mar- 
riage, cannot  be  obliged  to  perform  any  thing  that  he  is  bound  to  by  contract 
in  conteisiphition  thereof,  as  being  cau&a  data  causa  non  secuta.  But  there- 
after, it  being  offered  to  be  proven,  that  the  husband  had  gotten,  by  legacy, 
more  than  will  satisfy  onera  matrimonii^  during  the  time  that  the  wife  lived ; 
the  Lords  found,  that  he  should  be  proportionally  liable  to  perform  the  ratifi- 
cation in  favours  of  the  goodmother  and  children  of  the  second  marriage. 

Page  09^. 


1677.    February  41.    The  Bishop  of  Dctmblane  against  Francis  Kinloch  of 

GiLMXRTbuN. 

The  Bishop  of  Dumblane,  being  allowed  to  be  of  new  heard,  did.  of  new  in- 
sist against  the  declarator  at  Gilmertoun^s  instance,  upon  this  reason ;— That  not 
only  there  could  be  no  decUh*ator  upon  tlie  king's  renunciation  and  grant  of  re- 
demption in  anno  1650,  for  the  reasons  then  adduced,  founded  upon  the  Bishops  of 
J)umblane  their  constant  possession,  since  the  year  1 631  that  the  same  was  morti- 
fied until  the  year  I6S8 ;  as  likewise  during  the  suppression  of  bishops,  by  the  Dean 
of  the  Chapel  Royal;  and  siosyne,  by  the  Bishops  of  Dnmblane,  notwithstanding  c£ 
any  declaration  or  redemption  granted  by  the  king;  but  likewise,  it  was  added,  that 
he  ought  to  be  assoilyied  from  the  declarator  of  redemption  at  Gilmertoun's  in- 
stance, because  any  right  the  pursuer  pretended  to  the  said'annualrent  was,  as 
flowing  from  the  Earl  of  Buccleugh,  who  had,  by  a  gift  under  the  Privy  Seal, 
only  in  anno  I6IO,  right  to  all  reversions  of  the  Lorc&hip  of  Hailles,  whereof 
Markle  was  a  pait,  upon  the  forefaulture  of  the  Earl  of  Bothwell ;  whereas  the 
mortification  made  by  the  king,  in  anno  1621,  of  the  said  annualrent  in  contro- 
versy, was  founded  upon  another  and  prior  right,  whereby  the  same  fell  in  the 
king^s  hands,-H:;ftr.  a  gif);  granted  under  the  Privy  Seal,  of  the  said  reversion,  in 
anno  1600,  to  Gilbert  Gordon  of  Sheirns ;  who,  by  virtue  thereof,  having  used 
an  order  of  redemption  of  the  annualrent  against  Lady  Anna  Maitland,  who 
had  the  fee  of  the  said  wadset  made  to  Master  Thomas  Craig  by  the  Earl  of 
Bothwell,  from  her  father ;  and  against  Dame  Jean  Flemine,  her  mother,  and 
John  Earl  of  Castles,  her  husband  ;  as  likewise,  against  John  Lord  Thirlestane, 
son  to  Chancellor  Maitland,  for  his  interest  i  he  did  thereupon  obtain  a  decreet 
of  declarator  of  redemption,  and,  in  obedience  thereof,  all  the  said  persons  hav- 
ing right  in  the  wadset,  and  annualrent,  did  renounce  the  same  in  favours  of  the 
said  Mr  Gilbert  and  the  Laird  of  Lochinvar ;  who  did  heritably  and  irredeemably 
possess  the  same  until  the  year  1620,  at  which  time  they  did  dispone  and  re- 
sign the  same  in  favours  of  John  Murray  of  Lochmabane,  who  thereupon  ob- 
tained a  charter  under  the  Great  Seal,  and  was  infeft :  which  John  Murray  of 
Lochmabane  having  resigned  the  same  in  favours  of  the  king  in  anno  I6SI, 
the  king,  by  a  gift  under  the  Great  Seal,  did  mortify  the  same  to  the  Chapel 
Royal ;  whereby  the  Bishops  of  Dumblane,  as  deans  of  the  Chapel  Royal,  did 
continually  possess  the  saia  annualrent,  in  manner  foresaid,  until  the  intenting 
of  this  declarator:  and,  therefore,  the  foresaid  Bishop,  who  was  not  obliged  to 
know  the  whole  progress  of  the  writs  of  mortification,  but  having  of  late  found 
out  so  dear  a  progress  of  rights,  which  not  only  were  prior  to  Buccleugh's 
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rights,  which  were  only  general  of  all  reversions ;  but  was  special,  and  clad  with 
immemorial  possession,  he  ought  to  be  preferred  to  the  annualrent,  and  assoil- 
yied  from  the  pursuer's  declarator. 

It  was  ANSWERED  for  Francis  Kinloch,  That  notwithstanding  his  right  ought  to 
be  declared  ;  because  the  rights  whereupon  the  bishop  now  alleges  are  defective, 
in  so  far  as  there  is  nothing  produced  to  verify  the  resignation  by  Gordon  of 
Sheirns,  in  favours  of  Murray  of  Lochmabane,  nor  the  charter  under  the  Great 
Seal  proceeding  thereupon,  nor  the  resignation  of  Lochmabane  in  favours  of 
King  James.  2d.  Before  any  such  right,  flowing  from  the  king,  upon  the  fore- 
faulture  of  the  Earl  of  Both  well,  the  king  was  denuded  of  the  said  reversion,  in 
anno  1591,  in  favours  of  the  Duke  of  Lennox ;  and  so  the  right  made  to  Gor- 
don of  Sheirns  was  anon  habente  potestatem. 

It  was.REFLiED  for  the  Bishop,  That  he  having  produced  sufficiently,  gifts  and 
resignations,  flowing  from  Gordon,  as  said  is,  upon  the  redemption  from  Lady 
Anna  Maitland;  albeit 'some  charters  are  not  produced,  which  are  in  the  public 
registers ;  yet,  he  and  his  authors  having  continually  and  peaceably  possessed, 
and  the  same  never  having  been  quarrelled  by  the  Duke  of  Lennox,  nor  by 
Doctor  Seatton,  from  whom  the  said  Francis  pretends  to  have  right,  since  the 
year  1591,  until  of  late  ;  that  the  new  Bishops  of  Dumblane  have  right  by  pre- 
sentation, it  was  more  than  sufficient  to  defend  them  in  the  possession  of  this  an- 
nualrent, as  a  part  of  that  benefice  ;  to  which  not  only  decennaUs  et  triennaUs 
possessio  gives  a  sufficient  title  ;  but  much  more  having  an  immemorial  posses- 
sion, as  said  is,  above  a  hundred  years.  r 

The  LfOrds  did  of  new  consider  this  case,  upon  the  foresaid  allegeances  and 
answers,  and,  notwithstanding  of  their  former  interlocutor,  did  justly  assoilzie 
the  Bishop  from  the  said  declarator,  and  preferred  him  to  the  said  annualrent^ 
as  being  mortified  to  the  deanery  of  the  Chapel  Royal ;  but  did  only  recom- 
mend to  the  Commissioners  of  the  Treasury  to  make  address  to  the  King,  for 
granting  a  precept  for  reparation  of  the  said  Francis  some  otherwise,  as  his  ma- 
jesty should  think  fit ;  in  respect  the  king  had  declared,  under  his  royal  hand» 
that  he  had  received  from  Sir  George  Seatton  the  money  due  upon  the  wad- 
set, which  the  pursuer  had  purchased  for  an  onerous  cause* 
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1677.    February  22.    Francis  Irvine,  Brother  to  the  Laird  of  Drum,  against 

The  Viscountess  of  Frendraught. 

In  a  pursuit,  at  the  said  Francis's  instance,  as  having  right  to  several  debts 
due  by  the  said  Viscountess,  as  intromissatrix  with  his  goods  and  gear,— It  was 
ALLEGED  by  the  Viscountess,  That  she  was  confirmed  executrix^creditrix,  and 
her  own  debts  would  exhaust  the  whole  inventory  of  the  testament ;  and  hav- 
ing given  in  a  condescendence,  bearing,  that,  by  a  bond  of  provision  in  contem- 
plation of  her  marriage,  she  is  provided  to  four  thousand  merks  of  yearly  ioin- 
ture,  if  there  should  be  no  heirs-male  of  the  marriage,  unless  she  resolved  not 
to  marry,  but  resolved  to  be  tutrix  to  her  own  children ;  whereupon  she 
craved^  that  she  not  being  married,  and  being  content  to  be  tutrix  to  her  son. 
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if  he  had  any  present  estate,  that  any  intromission  she  had  might  be  a  security 
for  implement  of  the  said  provision. 

It  was  ALLEGED  for  the  pursuer,  That  her  provision  to  the  four  thousand 
merks  was  only  in  case  she  had  no  children  of  the  marriage  ;  but  so  it  is,  that 
there  is  a  son  of  the  marriage ;  and  albeit  there  is  no  exception  in  the  provision 
and  restriction  to  three  thousand  merks,  that,  in  case  that  there  were  children, 
yet  if  she  did  not  marry,  and  was  content  to  be  tutrix,  she  should  have  the  full 
four  thousand  merks ;  yet  she  cannot  crave  the  benefit  thereof,  because  it  was 
still  in  her  power  to  marry ;  and  such  conditions  are  null  in  the  law,  quia  matrix 
monia  debent  esse  Ubera. 

The  Lords  having  considered  the  bond  of  provision,  and  the  conditions  and 
restrictions  of  the  yearly  four  thousand  merks  provided  to  the  Lady  in  jointure ; 
which  was  not  only  to  stand  good  in  case  there  were  no  children  of  the  mar- 
riage, but  likewise  albeit  there  were  children,  in  case  she  should  resolve  not  to 
marry,  but  to  be  tutrix  ;  therefore,  they  found,  that  she  should  have  full  right 
to  the  four  thousand  merks  so  long  as  she  remained  unmarried ;  and  that  if 
any  craved  to  be  tutor  to  her  children,  she  would  crave  to  be  preferred,  as  be- 
ing willing  to  undergo  that  burden. 
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1677.    February  23.     Alexander  Leslt  of  Overtulloch,  against  The  Vis- 
countess of  Frendraught,  David  Gregorie,  and  Morisone  of  Bognie. 

In  a  pursuit,  raised  at  the  instance  of  Alexander  Lesly,  against  the  Viscoun- 
tess  of  Frendrauffht,  and  her  son  David  Gregorie,  and  Morisone  of  Bognie ;  to 
hear  and  see  it  found,  that  he  having  accepted  of  a  factory  from  the  Viscount, 
for  intromission  with  his  rents  within  the  parish  of  Forgue  and  Xnnerkeithine, 
to  be  applied  for  satisfaction  of  the  Viscount's  debts,  for  which  he  himself  was 
cautioner ;  and  which  having  accordingly  uplifted  and  applied,  he  ought  to  be 
exonered.  , 

It  was  alleged  for  the  Viscountess, — ^That  the  said  lands,  belonging  to  Da- 
vid Gregorie,  by  an  expired  comprising  ;  by  her  contract  of  marriage  with  the 
Viscount,  it  was  specially  provided,  that  the  money  contracted  by  ner,  as  her 
portion,  should  be  employed  for  relief  of  such  creditors  as  had  comprised  his 
estate ;  and  the  rights  thereof,  taken  for  the  Viscount  and  her  in  liferent,  and 
their  son  in  fee  :  and,  accordingly,  the  said  right  was  acquired  from  David  Gre- 
gorie and  Morisone  of  Bognie  ;  and,  tlierefore,  the  factory  granted  by  the  Vis- 
count only  could  exoner  the  pursuer,  unless  he  had  particularly  applied  his 
intromission  for  payment  of  these  creditors. 

It  was  alleged  for  David  Gregorie,  That  any  disposition  he  made  to  the 
Viscount,  being  with  a  special  reservation  of  an  annualrent  out  of  the  said  lands, 
efFeiring  to  the  principal  sum  of  five  thousand  merks,  for  which  he  remained 
creditor,  and  in  which  disposition  the  factor  himself  was  witness,  he  was  in  pes^ 
simajide  to  apply  his  whole  intromission  with  the  rents  to  other  creditors }  and 
so  was  liable  to  him  for  the  whole  annualrents  which  he  had  misapplied. 

It  was  alleged  for  Bognie,  That  he  being  a  true  and  a  lawful  creditor ;  and 
the  disposition  of  the  said  comprised  lands  being  taken  in  his  name,  for  his  re* 
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lief;  and  any  right  he  made  to  Frendraught  being  alfected  with  a  back-bond, 
that  the  said  lands  should  be  burdened  with  the  debts  for  which  he  wafi  creditor 
or  cautioner ;  no  posterior  factory  gianted  by  the  Viscount  could  free  the  factor, 
unless  they  had  been  so  applied. 

It  was  REPLIED  for  the  pursuer,  That  he  was  not  obliged  to  take  notice  of 
any  such  reservations  or  back-bonds,  which  were  not  known  to  him,  and  could 
only  affect  the  Viscount  and  his  representatives  ^  so  that,  he  being  only  obliged 
to  employ  his  intromissions  in  general  for  payment  of  the  Viscount's  debts, 
which  accordingly  he  had  done,  he  ought  to  be  exonered ;  and  albeit  he  was  a 
witness  in  Gregorie's  disposition  bearing  that  reservation,  yet  he  was  not  obliged, 
nor  did  know  the  whole  tenor  of  the  disposition  ;  and  so  having  given  out  the 
whole  sums  intromitted  with,  without  being  interrupted^  in  law  he  cannot  be 
liable. 

The  Lords  did  decern  the  factor  to  be  free,  as  having  bona  fide  followed  his 
commission  before  interruption ;  and  found,  that  his  being  a  naked  witness 
could  not  bind  him,  unless  Gregorie  had  interrupted  him,  or  that  he  had  taken 
him  personally  obhged  to  pay  his  yearly  annualrent,  but  reserved  him  a  poinds 
ing  of  the  ground,  as  accords. 
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1677-    t/une  S6.     Kinc aid  a^oin^/ Gordon  of  Abebzeldie*. 

In  an  action  of  declarator,  at  Kincaid's  instance,  against  Aberzeldie  ;  for  pay-^ 
ment  of  a  debt  due  by  his  father,  as  vitious  intromitter  with  his  moveables,  and 
as  intromitting  with  the  rents  of  his  father's  lands,  wherein  he  died  infeft  \  as 
likewise,  there  being  a  reduction  of  his  right,  as  being  paid  of  the  sums  contain^ 
ed  in  an  apprising,  to  which  he  acquired  right,  being  an  apparent  heir,  conform 
to  the  late  Act  of  Parliament : 

It  was  ALLEGED  for  the  defender,— That,  his  father  being  denounced  to  the 
horn,  and  his  escheat  declared,  his  intromission  can  only  be  questioned  by  the 
donatar,  and  was  no  ground  of  a  passive  title. 

It  was  REFUED,  That»  the  apparent  heir  having  no  right  from  the  donatar,. his 
intromission  was  vitious,  and  made  him  liable. 

The  Lords  did  sustain  the  defence,  notwithstanding  of  the  reply,  and  found, 
that  the  donatar's  gift  being  declared  by  a  decreet,  the  defunct  rebel  nor  bis 
representatives  could  have  no  right  thereto ;  aad  the  goods  belonging  to  the 
king  and  his  donatar,  his  representatives  in  law,  could  never  have  any  title  to 
the  moveables,  or  moveable  heirship ;  and  so  their  intromission  could  not  he  any 
passive  title,  to  make  them  liable  to  other  creditors. 

It  was  ALLEGED  farther,  That  the  intromission  with  the  rents  of  lands,  was  no 
behaviour,  because  his  father  was  denuded  by  a  comprising,  to  which  the  de- 
fender had  right  before  his  intromission. 

It  was  REPLIED^  That  there  was  no  infeflment  upon  the  comprising ;  without 
which  an  apparent  heir  was  liable  for  behaviour. 

The  Lords  did  sustain  the  defence,  notwithstanding  of  the  reply;  but  founds 
that  his  intromission  ought  to  satisfy  the  comprising  jpro  tcmto  ;  aod  therefore 
ordained  a  count  and  reckoning.. 
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It  was  farther  alleged.  That  albeit  he  was  an  apparent  heir,  and  had  ac- 
quired the  right  of  the  comprising,  yet  there  being  no  order  of  redemption  used, 
nor  he  satisfied  by  intromission,  the  declarator  to  find  his  right  null  could  not 
be  sustained ;  the  Act  of  Parliament  only  allowing  to  use  an  order  within  the 
legal. 

It  was  REPLIED,  That  the  pursuer  being  willing  to  satisfy  what  was  resting 
besides  his  intromission ;  and  haying  raised  a  declarator  for  that  effect,  the  same 
ought  to  be  sustained,  without  any  order  of  redemption. 

The  Lords  did  repel  the  defence,  in  respect  of  the  reply ;  and  found.  That  the 
defender,  as  apparent  heir,  being  satisfied,  by  intromission,  of  the  true  sums  paid 
for  his  right  of  the  comprising ;  and  after  count,  if  there  be  any  thing  resting,  the 
pursuer  haying  offered  presently  to  make  payment,  that  the  delarator  being 
raised  within  the  legal,  it  ought  to  be  sustained ;  albeit  there  was  no  order  of  re- 
demption. P^g^  662. 


1677.    Jvne  38.    Thomas  Naibne  against  Clathills  of  Inveroowbie. 

In  a  suspension,  raised  at  Thomas  Nairne's  instance,  for  payment  of  the  price 
of  the  lands  of  Bank,  disponed  to  him  by  Innergowrie,  upon  these  reasons : — 

1^.  That,  by  the  disposition,  he  is  obliged  to  infeft  the  suspender  in  his  own 
lands  of  Innergowrie,  in  warrandice  of  the  principal  lands ;  and  therefore  ought 
to  obtain  a  confirmation  of  the  king,  of  the  base  right  of  the  warrandice  lands. 

Scf.  Since  the  disposition  of  the  warrandice  lands,  he  hath  granted  an  infeft- 
mcDt  of  three  hundred  merks  of  a  yearly,  annual  rent;  which  he  ought  to  purge; 
seeing  it  may  prejudge  him  'of  his  recourse,  in  case  of  distress. 

It  was  ANSWERED  to  thc^r^/.  That  the  infeftments  of  the  principal  lands  be- 
ing public,  and  clad  with  possession,  the  warrandice  lands,  as  to  all  posterior 
rights,  is  a  public  right ;  and  there  being  no  obligement  in  the  disposition  to 
confirm  the  same,  the  disponer,  by  our  law  and  practick,  is  neyer  found  liable. 

It  was  ANSWERED  to  the  second^  That  there  was  no  necessity  to  purge  the  an- 
nualrent,  because  the  lands  given  in  warrandice  were  triple  more  worth  in  rent 
than  the  principal  lands ;  and  so  was  more  than  sufficient  to  giye  relief  in  case  of 
distress. 

The  Lords  did  find  the  letters  orderly  proceeded  for  payment  of  the  price  of 
the  lands,  notwithstanding  of  both  these  reasons ;  because,  as  to  the  first,  there 
was  no  special  obligement  to  obtain  a  confirmation  from  the  superior ;  but,  in 
case  of  forefaulture  of  the  disponer,  recognition,  or  liferent  escheat,  the  sus- 
pender might  obtain  a  confirmation  himself.  Likewise,  he  was  expressly  bound 
to  pay  the  charges  of  the  infeftment  of  tibe  principal  lands ;  as  lixewise,  there 
was  sufficient  for  rdief,  notwithstanding  of  tne  annualrent 
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1677*    J^^i^  ^*    The  Kino's  Advocate  against  Auohinfleck. 
In  a  declarator,  at  the  Advocate's  instance,  against  Auchinfleck,  for  the  avail 
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of  his  marriage,  it  was  allsged,  That  the  lands  being  comprised  from  him  as 
apparent  heir  to  his  father,  he  was  thereby  denuded  ;  so  that  the  right  of  the 
marriage  could  not  fall  to  the  king  but  by  the  death  of  the  compriser. 

It  was  REPLIED,  That  he  being  of  age,  whereby  the  marriage  did  fall ;  and 
might  be  gifted  before  the  comprising ;  that  did  not  take  away  the  right  of  the 
marriage,  which  might  affect  the  lands,  both  as  to  the  compriser  and  the  appa- 
rent heir,  whensoever  he  should  be  served,  and  use  redemption. 

The  Lords  did  repel  the  defence  ;  and  found.  That  an  apparent  heir,  being 
marriageable,  whether  male  or  female,  before  a  comprising  led  against  them,  it 
did  not  prejudge  the  king  or  his  donatar  of  the  avail  of  the  marriage. 
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1677.    July  5.    The  Archbishop  of  Glasgow  against  Thomas  Cranstoun  and 

Robert  Davidson. 

In  a  reduction  of  the  gift  of  the  clerkship  of.  Peebles,  granted  by  the  late 
Archbishop  Ligbtoun,  to  the  said  Cranstoun  and  Paterson,  conjunctly  and  se- 
verally, and  longest  liver  of  them  two,  of  the  whole  benefit,  profits,  and  casu- 
alties of  the  said  office,  upon  these  two  reasons : — 

ist.  That  it  was  a  non  habente  potest atem  ;  Bishop  Lightoun,  the  granter,  ne- 
ver having  been  legally  transplanted  from  the  bishopric  of  Dumblane  to  the 
see  of  Glasgow  ;  without  which,  by  the  common  law  expressing  the  several  so- 
lemnities of  transplantation,  no  bishop  can  have  right  to  the  place  and  office, 
to  which  he  hath  only  a  right  of  provision  by  signature.  The  second  was.  That 
the  right  of  clerkship  being  made  to  two  conjunct  persons,  and  longest  liver  of 
them  two.  It  was  a  dilapidation  of  the  benefice ;  and  seeing  one  of  them  might 
die  before  the  granter  of  the  gift,  so  the  survivor,  without  any  new  title  from  a 
new  bishop,  could  never  enjoy  that  office,  and  the  benefit  thereof;  but  ought 
to  be  at  the  disposal  of  the  new  bishop. 

It  was  ANSWERED  to  the^r5/,  That  Bishop  Lightoun  being  transplanted  upon 
the  demission  of  the  pursuer,  and  provided  to  the  benefice  upon  a  signature 
passed  the  Great  Seal,  it  was  a  lawful  title,  and  needed  not  the  ceremonies  of  a 
transplantation,  which  are  not  ordinary. 

It  was  ANSWERED  to  the  second^  That  a  clerk's  office  being  no  part  of  a  church 
benefice  \  and  the  fees  and  casualties  belonging  to  them  for  their  personal  ser- 
vice et  ratione  qfficii ;  the  bestowing  of  any  such  place  is  no  dilapidation  of  the 
church  rent :  and  it  is  ordinary  and  lawful  to  present  conjunct  persons,  not 
only  to  be  clerks,  but  to  be  commissaries,  and  to  belong  to  the  longest  liver  of 
them  :  and  as  to  the  case  now  in  question, — viz.  the  commissariat  of  Peebles, 
which  is  so  large,  that  there  being  four  commissariat  committees,  at  several 
places,  there  was  reason  and  necessity  for  making  more  than  one  clerk. 

The  Lords,  as  to  the  first,  did  sustain  the  answer,  and  assoilyied  from  the  re- 
duction ;  upon  that  ground.  That  the  canon  law,  and  formal  ceremonies  of  trans- 
Elantation,  being  only  appointed  by  the  Romish  church,  and  never  established 
ere  since  the  Reformation,  they  found.that  the  king's  signature,  under  the  Great 
Seal,  gave  a  full  right  to  the  bishops,  without  transplantation ;  especially  in  this 
case,  where  Bishop  Lightoh's  signature  was  founded  upon  the  same  pursuer's 
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r^gnation.  As  to  the  second,  upon  the  desire  of  the  archbishop,  it  was  or- 
dained to  be  heard  m  preesentia  ;  though  many  of  the  Lords  declared  their  judg- 
ment, that  as  Commissary  Falconer,  and  his  son,  now  Lord  Newtoun,  were  both 
provided  to  one  place  in  the  commissariat  of  Edinburgh,  and  the  longest  liver 
of  them,  so  the  clerkship  of  the  commissariat  being  but  a  naked  office,  and  they 
having  no  church  benence,  the  gift  could  not  be  reduced  upon  that  reason  of 
dilapidation. 

Fage  669. 


1677*    July  6«    Thomas  Ogilvie  of  Logie  against  Sir  John  and  David 

MOUNTCREIFFS  of  TiFFERMALLOCH. 

•  In  a  declarator  of  recc^ition,  at  the  instance  of  Ogilvie  of  Logie,  upon  this 
reason.  That  the  lands  or  Logie  and  Banfarge  being  held  ward  of  the  Marquis 
of  Douglas,  by  Mr  David  Mountcreiff,  who  was  heritor  thereof,  and  disponed 
three  parts  of  five  to  be  holden  base  of  himself,  whereupon  infeflment  followed ; 
and  Sir  John  and  David  Mountcreifis,  and  the  Lady  Reries,  who  acquired  the 
said  base  right,  having  disponed  the  same  to  James  Ogilvie  of  Logie,  by  double 
infeftments  j  one  to  be  holden  of  themselves  and  the  other  of  the  Marquis  of 
Douglas,  by  resignation  or  confirmation,  to  be  passed  upon  Ogilvie's  own  ex- 
penses ;  he  finding  that  the  Marquis  refused  to  enter  him  his  vassal,  was  forced 
to  jtake  a  gift  of  recognition  ;  and  thereby  having  good  right  to  the  lands,  craved, 
that  the  same  might  be  declared,  and  that  he  should  be  free  of  the  price  of  the 
lands  ;  at  least,  (bat  they  should  be  liable  upon  the  warrandice. 

It  was  ALLEGED  for  the  defender.  That  the  lands  could  not  be  recognosced 
upon  the  grounds  libelled  :  1st.  Because  the  seasines  whereupon  the  recognition 
is  craved  were  lawful ;  because  th^  same  were  granted,  and  the  lands  disponed 
to  be  holden  feu,  before  the  Act  of  Parliament  discharging  vassals  of  ward 
lands,  to  set  the  same  free  without  consent  of  the  superior ;  which  was  allowed 
by  Act  of  Parliament  King  James  IIL  2J.  As  it  was  leisome  by  the  law,  so 
the  charter  granted  by  the  Marquis  of  Douglas,  to  Mr  David  Mountcreifi^,  did 
contain  a  special  privilege  that  it  should  be  lawful  to  him  to  infeft  tenants  in  the 
said  lands  as  freely  as  Alexander  Wishart  of  Logie  might  have  done  by  his  charter 
granted  by  the  Earl  of  Angus  in  anno  1511 ;  in  which  it  was  declared  that  he 
might  do  the  same  without  any  peril  or  hazard.  3d.  The  pursuer  was  expressly 
obuged  to  procure  his  own  confirmation  upon  his  own  charges  and  expenses. 

It  was  REFLiED  to  the  Jirst,  That,  by  the  Act  of  Parliament  James  ill,  when 
the  feudal  law,-  whereby  this  ease  must  be  determined,  all  subinfeudations  must 
be  ad  decorandum,  and  making  the  lands  better  as  to  the  superior :  and,  by  sub- 
sequent Acts  of  Parliament,  the  same  were  declared  void  being  granted  with- 
out the  superior's  consent ;  but  so  it  is  that,  by  this  base  infeftment  granted  to 
the  sub- vassal,  the  feu-duty  payable  yearly  is  only  one  merk  Scots ;  whereas,  by 
our  law  and  practick,  the  least  feu-duty  in  the  case  of  change  was  a  year's  duty, 
to  which  the  lands  were  retoured,  and  so  cannot  hinder  recognition. 

It  was  ANSWERED  to  the  second f  That,  albeit  the  charter  1511  gives  power  to 
dispone  to  sub-vassals  without  any  peril ;  vet  that  could  only  be  interpreted  as 
to  the  change  of  the  holding :  but  here^  tne  reddendo  and  feu*duty  bemg  so. in* 
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considerable,  that  the  whole  benefit  of  the  superiority  is  of  no  value,  it  must,  in 
law,  infer  a  ground  of  recognition. 

It  was  RjBFLiED  to  the  thirds  That,  albeit  the  pursuer  was  obliged  to  infeft 
upon  his  own  charges,  yet,  seeing  the  Marquis  was  not  obliged  to  receive  him 
vassal,  for  the  reasons  foresaid,  as  having  right  by  recognition ;  whatsoever  sums 
of  money  the  pursuer  did  pay,  in  relation  to  that  hazard,  as  well  as  his  entry  j 
he  ought  to  be  refunded,  and  the  recognition  declared. 

The  Lords,  having  considered  the  charters  whereupon  the  declarator  was 
founded ;  with  the  obligements  in  the  disposition  to  infeft ;  did  find.  That  the  pur- 
suer might  justly  retain  out  of  the  price  for  the  gift  of  recognition,  which  fell 
due  to  the  superior,  by  disponing  the  lands  feu  for  a  merk  Scots  yearly,  as  a 
feu-duty ;,  which  was  not  lawful,  and  could  not  be  under  a  yearns  duty,  accord- 
ing to  the  retour  of  the  lands :  but,  as  to  what  was  paid  for  entering  vassd  to 
the  Marquis,  which  could  only  be  interpreted  a  year's  duty,  if  he  had  been 
charged  upon  an  adjudication  or  comprising,  they  found,  by  his  obligement  to 
infeft  himself,  he  could  have  no  retention. 

PageGjO. 


1677.    July  6.    Walter  and  Robert  Locharts  against  William  Lochart  of 

WiCKETSHAW. 

In  an  action  at  the  instance  of  Walter  and  Robert  Lochart,  as  being  provided 
by  their  father,  Steven  Lochart,  to  the  sum  of  6OOO  merks,  conform  to  a  bond 
granted  by  William  Lochart  to  his  father ;  Steven  being  then  his  eldest  son  and 
apparent  heir ;  against  the  defender,  William  Lochart,  as  representing  him ; — 
it  was  ALLEGED  for  the  defender.  That  the  bond  granted  by  the  goodsire  was 
ipso  jure  null,  in  so  far  as  he  was  minor,  et  in  famitia  with  Steven,  his  father, 
to  whom  he  granted  the  bond.  Secundo,  It  was  null  upon  that  ground.  That  it 
was  contra  pacta  connubialia  ;  in  so  far  as,  by  the  contract  of  marriage,  wherein 
the  fee  of  the  estate  was  provided  to  the  said  William,  it  was  only  with  the  bur- 
den of  4600  merks  j  and  therefore,  any  addition  of  1400  merks,  by  a  bond,  was 
ipso  jure  null. 

It  was  REPLIED,  That  the  power  to  burden  the  fee  of  the  estate,  both  by  the 
contract  and  the  posterior  bond  in  favour  of  the  rest  of  the  children,  who  had 
no  other  provision,  being  in  contemplation  of  the  whole  fee  of  the  land  and 
estate  in  favour  of  his  apparent  heir,  was  most  valid  in  law,  and  could  never  be 
revoked  by  the  son  as  minor ;  there  being  no  lesion,  but  granted  for  a  most  oner- 
ous and  iust  cause.  Secundo,  Not  only  the  defender's  goodsire,  but  likewise  his 
father,  long  after  their  majority,  had  homologated  the  said  bond,  by  making 
payment  ofthe  annualrent,  and  receiving  discharges  therefor  from  the  pursuers. 

It  was  DUPLIED,  That  the  payment  was  only  made  by  the  defender's  father, 
who  did  not  know  of  these  nullities,  not  being  acquainted  therewith,  nor  living 
the  time  ofthe  granting  ofthe  bond ;  which,  as  to  the  father,  was  null,  as  being 
granted  contra  pacta  dotalia. 

The  Lords  did  repel  these  defences  ;  being  chiefly  moved  upon  that  ground. 
That  the  defender's  father,  after  majority,  had  homologated  the  last  additional 
bond  of  1400  merks,  by  making  payment  of  the  whole  annualrents  sevieral 
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years,  and  that  he  could  not  be  ignorant  of  the  true  condition  thereof;  teeing 
not  only  his  father,  but  his  nearest  friends  and  relations  were  bound,  and  they 
did  take  burden  for  them :  and,  albeit  he  did  live  long  after  majority,  yet  nei- 
ther he  nor  hia  father  did  ever  revoke  the  same. 

Page  07%. 


1677.    July  IS.    Sib  George  Morisone  and  his  Creditors  against  Dame 
^  Agnes  Boyd,  his  Lady* 

In  a  double  poinding,  raised  by  the  Earl  of  Southesk,  as  debtor^  by  bond,  to 
John  Morisone,  son  to  Sir  George  ;  in  place  of  a  bond,  whereby  uie  Earl  of 
Caithness  and  the  Lord  Sinclair  were  debtors  to  the  said  Sir  George  for  the  like 
sum ;  by  which  bond  Southesk  became  obliged  to  pay  to  the  La^  the  annual- 
rent  during  her  lifetime,  as  an  aliment,  and  to  the  said  John  Morisone,  the  prin- 
cipal sum,  after  her  decease ;  Southesk,  being  pursued  foe  the  annualrent  at  Sir 
George's  instance,  as  likewise  at  his  creditors'  instance,  as  having  arrested :— * 

It  was  ALLEGED  for  Sir  George,  That  he  ought  to  be  preferred  to  the  Lady 
for  the  annualrent,  because  it  belonged  to  him  jure  mariti,  and  during  his  life- 
time his  wife,  could  have  no  right  as  liferenter. 

It  was  ANSWERED  for  the  Lady,  That,  notwithstanding,  she  could  have  the 
only  right ;  because  Sir  George,  her  husband,  being  resolved  not  to  live  in  Ja- 
mitia  with  his  Lady,  did,  with  consent  of  his  son  and  her  friends,  provide  her  to 
the  annualrent  of  the  said  sum  foe  an  aliment,  with  an  express  provision  that 
none  of  his  creditors  should  affect  the  same ;  and  so  neither  he  nor  his  credi- 
tors, by  any  diligence  or  arrestment,  could  take  away  her  right,  which  was  an 
aliment,  and  in  law  not  arrestable. 

The  Lords,  as  to  the  husband's  interest  jure  nuxriti,  did  prefer  the  Lady ; 
upon  that  ground,  That  she  being  provided  to  an  annualrent  of  that  sum,  for 
entertainment  of  herself  and  two  children  and  servants,  it  was  but  a  reasonable 
provision ;  and,  therefore,  during  their  separation,  which  was  the  cause  of  that 
aliment,  he  could  not  crave  any  part  thereof^'ur^  mariti :  but,  as  to  the  interest 
of  creditors  who  were  prior  to  the  said  transaction,  that  point  was  not  decided, 
but  remitted  to  some  of  the  Lords  to  settle  them*. 

^  Page  &74f. 


1677.    J^^  IS-    John  Murray,   Merchant  in  Edinburgh,  against  George 

MONTEITH. 

In  a  bill  of  suspension  of  a  decreet,  recovered  before  the  Bailies  of  Edin- 
burgh, at  the  instance  of  Thomas  Dewar,  skipper  of  a  ship  called  the  Golden 
Crown  of  Burntisland ;  who  being  decerned  to  make  forthcoming  a  sixteenth  part 
of  the  said  ship  to  John  Murray,  as  creditor  to  Hector  M'Kenzie,  who  was  one 
of  the  owners ;  and  who  had  given  him  an  assignation  for  his  payment  to  one- 
sixteenth  part  of  the  said  ship,  which  he  had  intimated  not  only  at  the  skipper's 
dwelling-house,  but  likewise  at  the  market^cross  of  Edinburgh  and  pier  and 
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shore  of  Leith ;  whereupon  he  craved  preference,  especially  upon  that  ground. 
That  he  had  the  first  complete  diligence,  not  only  by  assignation,  but  having 
obtained  decreet :  whereas  the  arrester  had  only  arrested  the  said  ship  by  ail 
execution  at  the  skipper's  house ;  whereas,  by  the  custom  of  the  Admiralty,  a 
ship  could  only  be  arrested  in  the  harbour. 

It  was  ANSWERED  and  alleged  for  George  Monteith,  the  arrester,  That,  not- 
withstanding, he  ought  to  be  preferred ;  because  the  assignation  was  not  law- 
fully intimated  to  the  skipper,  who  was  out  of  the  country,  by  letters  of  supple- 
ment at  the  market-cross  of  Edinburgh  and  pier  and  shore  of  Leith  ;  but  only 
by  an  order  granted  by  the  assignee  himself:  whereas  the  arrester  had  petition- 
ed and  obtained  letters  of  supplement,  by  warrant  of  the  Lords,  and,  by  virtue 
thereof,  caused  execute  the  arrestment  at  the  market-cross  of  Edinburgh  and 
pier  and  shore  of  Leith.  And,  as  to  the  arrestment,  it  was  most  lawful,  albeit  it 
was  not  upon  the  ship  itself  in  the  harbour  ;  because  the  vendition  of  the  ship 
being  only  in  name  of  the  skipper,  who  had  granted  a  disposition  only,  with  a 
bond  to  make  forthcoming  to  the  owners,  the  arrestment  against  the  skipper 
was  most  lawful. 

The  Lords  did  prefer  the  arrester,  as  having  executed  the  same,  by  virtue  of 
letters  of  supplement,  at  the  cross  of  Edinburgh  and  pier  and  shore  of  Leith  ; 
without  which,  they  found  that  the  assignee  could  not  intimate,  the  skipper  be- 
ing out  of  the  country :  and  likewise  found,  That  the  whole  property  of  the 
ship  being  in  the  person  of  the  skipper,  who  was  only  obliged  to  make  forth- 
coming ;  an  arrestment  at  his  dwelling-house,  market-cross,  and  pier  and  shore 
of  Leith,  was  sufficient ;  albeit  the  ship  itself  was  not  arrested. 
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1677.    July  19.     Patrick  Murray  of  Keiller  against  John  Drummond  of 

Machanie. 

In  a  reduction  of  a  right  and  disposition  of  lands,  made  by  John  Murray  to 
Drummond  of  Machanie,  by  a  minute,  subscribed  in  November  167^,  at  the  in- 
stance of  the  said  Mr  Patrick  Murray,  upon  this  reason, — That  the  pursuer  had 
the  same  lands  disponed  to  him  by  a  minute  from  the  common  author,  which 
was  prior  to  Macnanie's  minute }  and  whereupon  he  had  raised  homing,  and 
thereby  declared  him  bankrupt ;  and  so  made  Machanie's  right  to  fall  within 
the  Act  of  Parliament  16^1,  against  divours  and  bankrupts. 

.  It  was  ANSWERED,  That  the  defender's  right  could  never  be  reduced  upon 
that  ground ;  because,  albeit  the  minute  whereby  he  had  right  was  posterior, 
yet  he,  having  first  completed  his  right  by  public  infeftment,  he  ought  to  be 
preferred  to  the  pursuer,  who  had  nothing  but  a  minute,  whereupon  no  dili- 
gence was  done  for  completing  his  right :  and,  as  to  the  horning,  it  could  not 
make  the  common  author  in  the  condition  of  a  bankrupt,  and  so  any  right  granted 
by  him  thereafter  to  fall  within  the  foresaid  Act  of  Parliament ;  because  the 
pursuer  was  no  just  and  lawful  creditor  to  John  Murray,  the  common  author, 
as  having  lent  him  any  sums  of  money,  or  being  cautioner  for  him,  or  havine 
undertaken  any  debts  in  contemplation  of  his  minute  ;  and,  therefore,  it  couUi 
be  no  ground  to  reduce  the  defender's  posterior  right,  and  make  it  fall  within 
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the  Act  of  Parliament :  seeing  neither  a  lawful  creditor  was  prejudged  nor  pre- 
ferred, nor  any  prior  diligence  which  could  affect  these  lands ;  there  being  no- 
thing  but  a  minute  and  a  horning ;  which  could  not  incapacitate  any  subject  to 
acquire  the  right  of  these  lands,  and  to  have  the  benefit  of  the  first  public  in- 
fenment  against  allprior  latent  deeds. 

It  was  REPLIED,  That  that  pursuer,  having  not  only  a  right  by  a  prior  minute, 
but  having  used  horning  thereupon,  he  was  a  true  creditor  by  the  said  minute  ; 
and,  by  denouncing  the  common  author  rebel,  did  thereby  make  him  bankrupt ; 
and  so  any  posterior  right  to  fall. 

The  Lords  did  sustain  the  reason  of  reduction ;  and  found,  That  Machanie's 
right  did  fall  within  the  Act  of  Parliament  as  granted  by  a  bankrupt :  Which 
seems  to  be  very  hard ;  seeing  Machanie  had  the  undoubted  right,  by  the  first 
public  infeflment : — that  the  Act  of  Parliament  was  clear  and  positive  against 
fraudulent  dispositions  of  lands,  in  prejudice  of  prior  lawful  creditors ;  whereby 
they  would  be  deprived  of  their  debts,  by  conveyance  oi  their  estates  to 
others  who  had  not  affected  the  same  by  lawful  diligence,  whereof  they  could 
not  be  prejudged  :  whereas  Murray  of  Keillar  was  never  creditor,  never  having 
lent  money,  or  engaged  any  way  for  the  common  author ;  neither  was  his  horn- 
ing for  payment  of  any  debt,  but  only  for  completing  a  minute ;  by  the  not  do- 
ing whereof,  he  was  frustrated  of  no  debt,  but  wanted  the  benent  of  the  real 
right  of  the  lands,  which  our  law  did  take  from  him  for  not  doing  diligence  be- 
fore another  who  got  a  posterior  right,  but  did  first  complete  the  same*  Likeas, 
it  was  of  a  general  concernment,  as  to  all  trade  and  commerce,  that  a  naked 
homing,  whereupon  neither  a  gift  was  given  in  Exchequer ;  nor  declarator  raised, 
to  make  it  public ;  and  whereupon  nothing  could  have  followed  but  the  life- 
rent escheat ;  should  be  a  ground  to  reduce  a  personal  and  absolute  right  of 
property  of  lands  by  our  law,  and  give  it  to  another  who  had  nothing  but  a 
naked  minute ;  whereupon  he  did  no  real  diligence,  and  so  was  justly  deprived 
of  the  benefit  thereof. 
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1677.    July  25.    The  Eael  of  Southesk  against  The  Earl  and  Countess  of 

Traquaire. 

In  a  reduction  of  a  decreet-arbitral,  pronounced  by  the  Archbishop  of  Glas- 
gow and  the  Earl  of  Queensberry,  upon  a  reference  made  to  them  by  the  de- 
ceased  Earl  of  Southesk,  with  power  to  grant  an  abatement  of  what  sums  they 
should  think  fit,  after  count  and  reckoning,  whereby  they  decerned  the  abate- 
ment to  be  5&20,000 ;— the  decreet  was  craved  to  be  reduced  upon  these  reasons  j 
•^1^/.  That  the  decreet  was  pronounced  after  the  Earl  of  Traquaire's  decease. 
td.  That,  by  the  submission  or  reference,  the  abatement  was  only  to  be  granted 
after  count  and  reckoning,  that  it  iQight  be  known  what  was  the  true  quota  of 
the  just  debt.  3rf.  That  the  reference  did  expressly  bear  to  be  given  in  con- 
templation  of  a  decreet  of  declarator,  as  consented  to  by  the  Earl  of  Traquaire, 
declaring  Southesk's  right,  made  by  the  Earl  of  Traquaire's  fatber,  to  be  irre- 
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deemable,  notwithsiandiog  that  his  son,  the  Earl,  who  was  then  livings  had  a 
prior  right  to  Southesk,  and  had  never  consented  to  his  father's  right. 

It  was  ANSWERED  to  the Jivst^  That  they  opponed  the  submission,  which  was 
conceived  only  in  the  words  of  a  reference  by  Southesk ;  so  that  there  was  no 
necessity  to  obtain  Traquaire  to  subscribe  the  same :  and,  albeit  Traquaire  died 
before  the  decreet,  yet  that  did  not  take  away  the  arbitrators'  power,  during 
the  Earl  of  Southesk's  lifetime,  to  pronounce  that  sentence. 

It  was  ANSWERED  to  the  second.  That  the  reference  was  opponed ;  which  bears 
nothing  of  the  arbitrators  being  made  judges  of  the  count  and  reckoning ;  but 
only,  that,  there  being  a  count  and  reckoning  before  the  Lords  of  Session,  they 
should  have  power  to  determine  the  abatement  after  the  count  should  be  stated  : 
as  to  which  Traquaire  and  his  curators  are  yet  willing. 

It  was  ANSWERED  to  the  third,  That  the  submission  expresshr  bears,  that  Tra-* 
quaire  had  consented  to  the  Earl  of  Southesk's  declarator  01  his  irredeemable 
right ;  which  was  done  by  his  procurator's  compearance  for  him,  and  consenting 
to  the  decreet ;  which  accordingly  was  put  in  the  minute-book,  and  might  have 
been  extracted  by  Southesk :  Likeas,  they  are  content  yet  to  cause  this  Tra* 
quaire  grant  whatsoever  is  in  his  power. 

It  was  REPLIED  for  Southesk}  to  all  these  reasons ;  That  he  opponed  the  sub- 
mission, which  bears  expressly  a  reference  as  to  the  questions  and  depending  ac- 
tions betwixt  him  and  Traquaire,  with  that  express  quality  and  condition,  that 
they  should  have  power  to  determine  the  defalcation,  after  just  count  and 
reckoning;  which  oeing  first  in  order,  and  reason  requiring  no  less  than  that 
the  true  quota  of  the  debts  should  be  stated,  before  the  arbitrators  should  exer- 
cise their  power;  the  count  never  being  stated,  and  in  the  meantime  Tra- 
quaire dying,  they  had  no  power  theresuler  to  pronounce  their  decreet,  and 
grant  a  defecation  of  £20,000 ;  which  was  a  great  and  exorbitant  sum,  before 
they  did  know  what  was  the  true  sum  that  was  justly  resting  owing :  and,  far* 
ther,  it  was  urg^d,  that,  by  the  death  of  the  Earl  of  Traquaire  beiore  ever  he 
did  subscribe  a  consent  to  Southesk's  right,  he  was  clearly  prejudged  of  that  se- 
curity, which,  by  the  reference,  is  the  sole  cause  of  his  submission  ;  and  credi- 
tors of  Traquaire,  comprising,  may  yet  question  his  right ;  and  this  Earl,  not 
being  heir  to  his  father,  is  not  in  capacity  to  make  that  right  irredeemable. 

The  Lords,  having  considered  the  whole  debate,  with  tne  submission  itself,  as 
likewise  the  baths  of  the  Archbishop  of  Glasgow  and  the  Earl  of  Queensberry,  who 
were  the  arbitrators,  conjunct  with  the  Marquis  of  Montrose,  but  so  that  any 
two  of  them  should  have  power  to  determine,  the  Archbishop  being  always  one  ; 
they  did  find, — That  the  decreet-arbitral,  giving  the  abatement,  was  good  and 
sufficient,  notwithstanding  that  Traquaire  died  before  pronouncing ;  but  did 
qualify  the  decreet,  so  that  there  should  be  a  count  and  reckoning,  and  the 
^20,000  should  be  the  most,  supposing  the  debt  to  be  near  200,000  merks  j 
but,  if  the  true  quota  of  the  debt  became  less,  the  abatement  to  be  proportion- 
ed :  As  likewise,  they  found,  That,  before  the  benefit  thereof  be  obtained,  this 
Traquaire  should  give  a  valid  consent  to  Southesk's  irredeemable  right,  as 
coming  in  place  of  his  father.    Which  seems  hard. 
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1677.    Jvijf  27*    William  Hat  of  Drumm£lziar  againstHXi^  Eael  of  Twed- 

DALL. 

In  an  action,  pursued  at  Drummelziar^s  instance,  for  fulfilling  the  contract 
of  marriage  betwixt  his  father  and  his  second  lady,  mother  to  the  pursuer, 
whereby  he  was  obliged  to  provide  the  heirs  of  the  marriage  to  the  lands  of 
Drummelziar,  and  to  warrant  the  same ;  as  likewise,  to  employ  upon  land  the 
sum  of  jf  60,000 :— In  which  action,  the  Lords  having  found.  That  Drummel- 
ziar could  have  no  title  to  pursue ;  unless  he  were  served  heir  of  the  second  mar« 
riage  betwixt  die  late  Earl  of  Tweddall,  his  father,  and  Dame  Margaret  Mont- 

fomerie,  daughter  to  the  Earl  of  Eglinton ;  he  finding,  that,  being  served  heir, 
e  would  be  liable  to  his  father's  whole  creditors  for  payment  of  their  debts 
contracted  during  his  lifetime  ;  did  thereupon  insist  against  this  Earl  of  Twed- 
dall, as  heir  of  the  first  marriage,  or  as  representing  his  father  nomnibus  pas* 
sivis^  for  freeing^  him  of  all  his  father's  deots:  and  did  insist  upon  these  two 
grounds;  1^/.  That,  when  his  father  did  provide  him  to  the  fee  of  his  estate, 
he  did  grant  bond  to  fulfil  this  contract,  as  if  he  had  been  cautioner  with  his 
father*  ^d.  That  the  Earl,  being  successor  to  his  father,  and  infefl  in  the  fee 
of  his  whole  estate  provided  to  him  as  heir  of  the  first  marriage ;  he  was  thereby, 
in  law,  obliged  to  free  the  lands,  and  provision  made  to  the  heir  of  the  second 
marriage  ;  who,  as  to  the  father,  and  to  his  heirs  and  successors,  was  a  true  and 
lawful  creditor. 

It  was  alleged  for  the  Earl  of  Tweddall,  That  he  ought  to  be  assoilyied 
from  the  first  ground,  as  having  granted  a  bond,  as  cautioner  for  his  father,  to 
fulfil:  because  the  father  did  actually  fulfil  the  said  obligement,  by  infefting 
himself  and  the  pursuer's  mother  in  liferent  of  the  lands  of  Drummelziar,  and 
the  heirs  of  the  marriage  in  fee  ;  as  likewise,  by  emplo^in^  the  sum  of  £60,000, 
upon  a  purchase  of  the  lands  of  Herries  and  Kodon,  in  lavour  of  the  pursuer, 
wnerein  he  was  infefl :  and  so,  the  principal  having  fulfilled,  it  ought  to  free 
Tweddall ;  albeit  he  had  been  cautioner  in  the  contract  of  marriage,  wherein 
he  could  be  no  farther  obliged  but  to  fulfil ;  and,  in  case  of  defectitm  juris^  the 
rights  of  the  lands  were  not  valid. 

It  was  ALLEGED  agaiust  the  second.  That  this  Earl,  not  being  served  heir  to 
his  father,  but  being  infeft  by  him  in  his  own  time,  and  that,  upon  his  under- 
taking to  pay  his  whole  debts  then  contracted ;  which  did  make  his  condition  no 
better  than  the  pursuer's,  who  was  only  a  son  of  a  second  marriage  ;  albeit,  as 
to  all  debts  before  his  fee,  he  was  liable  to  satisfy  the  creditors,  in  the  first 
place,  as  successor  Htulo  lucrativQ  post  contractum  debitum,  and  so  to  relieve  the 
neir  of  the  second  marriage ;  yet,  as  to  all  debts  contracted  afler  his  fee,  as  the 
creditors  could  never  affect  him  upon  any  ground  of  law,  far  less  could  the  pur- 
suer  seek  any  relief,  albeit  he  were  distressed ;  he  never  having  granted  any 
bonds  for  that  effect ;  and  the  law  not  making  him  liable,  in  that  case,  as  to  pos- 
terior debts ;  which  was  never  controverted :  and,  if  it  were  otherwise,  it  would 
destrov  that  clear  and  undoubted  principle  of  our  law,  to  make  successors  tUulo 
hicratwOf  in  no  better  case  than  general  heirs  served  and  retoured ;  and,  farther, 
these  absurdities  would  undoubtedly  follow,  that  heirs  of  the  first  marriage 
could  never  be  secured,  albeit  they  are  to  represent  their  father,  and  succeed  to 
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their  estate  and  family ;  which  is  of  a  general  concernment.  Upon  which  ac" 
count,  when  fathers  are  to  enter  upon  second  marriages,  they  infeft  their  appa^ 
rent  heirs  of  the  first  marriage  in  so  much  of  the  fee  of  the  estate  as  may  pay 
their  debts,  and  maintain  the  dignity  of  their  family  and  estate,  which  is  in  his 
person ;  and  only  gives  to  heirs  of  a  second  marriage  such  reasonable  provisions 
as  the  estate  can  bear,  and  may  answer  to  the  tocher  gotten  by  the  mother : 
which  settlement  hath  been  always  looked  upon  as  a  full  security  to  the  heir  of 
the  first  marriage  ;  so  that,  by  no  deed  of  the  father^a,  or  contracting  of  debts 
thereafter,  the  fee  of  the  estate  can  be  affected,  or  he  himself  made  personally 
liable.  Whereas,  if  Tweddall  were  made  Hable  upon  this  ground,  it  were  still  in 
the  father's  power,  by  posterior  bonds  and  deeds,  to  ruin  his  eldest  son  and  fa* 
mily,  in  providing  an  estate  to  the  heir  of  the  second  marriage ;  who,  being  liap* 
ble,  secundariot  to  all  debts  contracted  by  the  father  during  lifetime,  if  he  should 
have  relief  of  all  debts  posterior  to  the  right  granted  to  the  eldest  son  of  the  first 
marriage,  it  were  alike  as  if  he  were  liable  for  all  these  debts  to  the  creditors ; 
and  so  over,turn  our  constant  law  and  practick.  2rf.  If  this  were  granted,  it 
were  impossible  that  any  thing  could  be  settled,  according  to  the  true  meaning 
of  the  parties,  upon  the  representatives  of  famiUes  ;  but  by  the  instigation  of  sq« 
cond  wives  to  contract  debts,  or  grant  bonds  in  favour  of  them  and  their  chil- 
dren, the  father  may  be  induced  to  do  deeds  tending  to  the  inevitable  ruin  of 
their  eldest  sons  and  families. 

It  was  REPLIED  for  Drumelziar  to  the  first  allegeance  against  that  title.  That 
he  was  bound  as  cautioner  for  his  father ;  that  they  Ought  to  be  repelled  ;  and 
notwithstanding  he  ought  to  be  liable  for  the  whole  debts  contracted  after  his 
fee  :  because,  in  law,  whatsoever  the  principal  is  lisblp  to,  the  cautioner  is  like* 
wise  liable  in  that  same  manner.  And  if  the  father,  after  contracting  of  all  these 
^bts,  had  been  charged  to  fulfil,  and  for  that  effect  to  purge,  there  is  no  doubt 
but  it  would  not  be  received  as  relevant,  that  he  had  disponed  lands,  which,  in 
law,  could  not  be  quarrelled  ob  defectum  tihdi ;  but  he  would  be  farther  obliged 
to  warrant  from  his  own  fact  and  deed,  and  so  against  all  debts  contracted  by 
him  :  and  if,  the  father  d^ing  and  leaving  no  estate,  the  heir  of  the  second  mar- 
riage should  thereby  be  frustrated  of  relief>  by  dispositions  of  lands  made  to  his 
eldest  son  and  apparent  heir  general,  he  being  cautioner,  and  obliged  as  if  be 
had  been  so  in  the  contract  of  marriage,  he  must  be  liable,  in  place  of  his  fa- 
ther, for  his  facts  and  deeds ;  the  obligements  of  principals  and  cautioners  being 
alike,  and  equally  strong  and  large,  m  omnibus  punctts  juris :  and,  if  it  were 
otherwise,  the  inconvenience  and  absurdities  would  be  far  greater  than  is  sup* 
posed,  and  adduced  for  the  Earl  of  Tweddall ;  for  all  trust  and  security,  contrary 
to  the  express  meaning  of  parties,  should  be  destroyed ;  and  no  heirs  or  bairns 
of  second  marriages  could  be  secured  of  their  provisions,  by  voluntary  deeds  of 
a  father,  who  is  expressly  bound ;  seeing  he  may  inieft  his  apparent  heir,  after  con* 
tracting  in  a  second  marriage,  and  yet  he  should  not  represent  him  as  successor 
post  contractum  debitum ;  which  is  expressly  contrary  to  our  law.  And,  there* 
fore,  it  was  replied  to  the  second  part  of  the  answer,  That  it  was  a  mosi 
groundless  assertion,  that,  the  debts  craved  to  be  purged  being  posterior  to  the 
fee  of  the  estate  granted  to  the  eldest  son  and  apparent  heir,  he  could  in  no 
case  be  liable,  seeing  the  creditors  could  not  overtake  him ;  for  albeit  the  pur* 
suer  was  not  a  creditor  for  lent  money  upon  bond,  yet  £00*  a  true  aad  opiueot 
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tocher,  paid  ta  the  father ;  who  became  obliged  to  employ,  upon  sufficient  secu- 
rity, provisions  for  the  heir  of  a  second  marriage,  before  ever  infefting  of  the 
eldest  son  ;  it  is  unquestionable  that  he  must  be  liable,  after  the  father's  death, 
to  the  heir  *of  the  second  marriage,  as  a  just  and  privileged  creditor :  otherwise 
all  faith  and  principles  of  law  should  be  overturned. 

The  Lords,  when  they  were  considering  this  debate,  as  being  a  new  case,  not 
before  decided  and  of  great  difficulty,,  the  reasons  alleged  for  both  parties  being 
strong  ;  it  being  moved,  that  the  case  being  betwixt  two  brothers,  and  that  al- 
ready there  had  been  meetings  and  submissions  to  friends  to  compose  the.  same  j 
therefore,  before  a  legal  decision,  some  should  be  appointed.  This  motion  was 
agreed  to  ;  and  took  effect,  by  appointing  a  decreet  to  be  extracted,  of  consent 
of  the  Earl  of  Tweddall,  for  relieving  Drummelziar  of  all  their  father's  debts, 
whensoever  contracted  during  his  lifetime.  But  if  there  had  been  a  legal  deci- 
sion, as  there  may  be  in  other  cases,  it  is  thought  that  Drummelziar,  albeit  he 
was  heir  of  a  second  marriage,  and  after  discussing  of  the  general  heir,  would 
be  liable  to  all  the  father's  debts,  secundario.  Yet,  in  so  far  as  the  payment  of 
these  debts  might  evict  his  estate,  and  take  it  wholly  from  him  ;  he  was  well 
founded  in  law,  as  a  true  creditor,  to  seek  his  relief  off  the  Earl  of  Tweddall, 
who  was  infeft  in  the  fee  of  his  father's  estate,  after  the  second  contract  of  mar- 
riage to  employ ;  albeit  the  debts  which  was  the  cause  of  the  distress  were  pos- 
terior :  seeing  the  father,  being  so  obliged,  could  tiot,  by  a  voluntary  deed,  take 
away  the  benefit  thereof,  and  make  it  void  and  null ;  and  give  his  estate  to  one, 
who,  if  he  had  bl&en  served  heir,  would,  in  law,  undoubtedly  have  been  liable ; 
and,  besides,  was  bound  as  if  he  had  been  cautioner.  , 

Page  680. 


DECISIONS 


OF  THE 


LORDS  OF  COUNCIL  AND  SESSION, 


REPORTED  BT 


SIR  DAVID  FALCONER,  OF  NEWTON, 


PBESIDBNT  OF  THE  COLLEGE  OF  JUSTICE. 


1682.    Ncfvernber  11.    The  Master  of  Ross  against  Windraham. 

In  a  suspension,  at  the  instance  of  the  Master  of  Ross,  against  Windraham, 
ivherein  Windraham  did  refer  to  the  Master's  oath.  That  he  accepted  of  a  pre- 
cept, drawn  by  ,  (from  whom  he  had  taken  a  chamber,;  in 
favours  of  the  said  Windraham,  for  payment  of  a  sum  of  money  to  him :  And 
the  Master  having  deponed.  That  he  did  subscribe  the  acceptation  of  the  pre- 
cept, and  delivered  it  to  his  own  servant,  in  these  terms.  That  his  servant  shonld 
not  deliver  it  up,  until  the  term  of  payment  of  his  chamber  mail :  as  also,  that 
he  should  not  deliver  it  up,  till  he  gave  further  order. 

The  Lords  found.  That  the  precept  being  Windraham's  evident,  the  subscrib- 
ing the  acceptation  thereof  was  obhgatory ;  albeit  the  acceptation  thereof  was 
not  delivered,  as  said  is :  and,  therefore,  found  the  letters  orderly  proceeded. 
But,  in  regard  that  the  bond,  out  of  which  the  said  precept  was  to  nave  been 
answered,  was  the  Master's  chamber  mail,  whereof  the  term  of  payment  was 
not  come  the  time  of  the  acceptation ;  and  that,  before  the  term  of  payment,  the 
drawer  of  the  precept,  or  his  servant,  had  broke  up  the  door  of  the  chamber, 
and  had  taken  out  several  linens  of  the  Master's,  to  the  value  of  the  chamber 


«00  FALCONER.  1677. 

mail ;  therefore,  if  the  Master  could  instantly  verify,  that  the  said  goods  were 
taken  out  before  the  term  of  payment  of  the  mail,  the  Lords  would  allow  the 
Master  retention  pro  tanto. 
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1682.    November  \5.    Dujoe  ngainst  The  Laikd  of  Obrock. 

In  a  suspension,  at   '  Durie's  instance,  against  the  Laird  of  Orrock, 

of  a  decreet  recovered  at  Orrock's  instance,  against  the  said  ■  Durie, 

before  the  bailies  of  the  regality  of  Dumferling ;  wherein  he  is  decerned  to  de- 
molish his  dovecot,  upon  the  Act  of  Parliament,  as  not  having  ten  chalders  vic- 
tual of  yearly  rent,  contiguous  to  the  said  dovecot : 

The  ijbtds  w^idd  not  decern  him  to  cast  down  the  dovecot,  m  leMrd  there 
was  a  byre  under  the  same  ;  but  ordained  him  to  translate  the  same  from  being 
a  dovecot  to  any  other  use. 
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1682.    December  21.    The  King's  Advocate  against  Gray  and  Blair. 

His  Majesty's  Advocate  having  pui^ued  a  declarator  of  the  escheat  of  Bailie 
Gray  and  Blair,  who  were  found  guilty  of  error  before  the  Justice  Court ;  and 
it  being  alleged  for  them.  That  they  had  a  reduction  of  the  said  gift  and  act 
of  adjournal,  upon  this  reason : — That,  by  the  Act  of  Parliament,  no  person  was 
to  speak  with  the  assize  after  they  were  inclosed ;  and,  that  they  offered^to  prove, 
that  the  Advocate  had  spokeik  with  the  members  of  the  assize  after  ^ey  were 
first  Inclosed. 

And  it  being  heflizd,  Tfaat»  if  he  spoke  to  the  assise^  it  was  in  prese&oe  of 
the  Justices,  futer  they  had  disclos^sd  themselves,  returning  a  verdict  that  was 
not  apposite ;  and  that  he  did  only  desire  that  the  Juetioes  wwdd  inclose  them 
till  they  returned  an  apposite  verdijot,  either  filing  or  cleansing :  and  that  tiie 
Act  of  Parliament  was  only  to  be  understood,  that  the  pursuer,  or  «ny  other 
person,  should  act  speak  with  them  while  they  were  inclosed,  to  menace,  cor- 
ropt,  or  influence  them ;  but  was  not  to  be  und^stood,  when  the  Judge,  or  any 
person  in  presence  of  the  Judge,  in  manner  aforesaid,  did  speak  to  them. 

The  Lords  aastained  the  gift,  and  repelled  the  reasons  of  reduction. 
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